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(Z)     Court  Cuftomary.  Who  are  Judges.        sre  tit.  co. 

pyhold  and 

[i.  np  HE  RE  is  a  cuftomary  court,  confijling  of  copyholders^  tu.  Minor. 

X  or  cuftomary-holders,  for  without  them  it  cannot  be^ 
and  this  court  may  it  held  without  any  free  tenant^  or  other  fuitors^ 
hefides  the  copyholders  or  cuftomaryholders^  and  of  this  court  the 
brd  orjleward  is  judge.    Co.  Lit.  58.] 

(A.  a)  The  Tourn  of  the  Sheriff 
£1.  ^T^HE  (herifTs  tourn  /x  incident  to  the  office  of  Jherijf.  Ttictoimitf 

%  X      Co.  4*   Mitton  33.  b.  1  thr  king'i 

*  "^  court  and 

of  record.  21011.143. 

a.  By  Magna  Charta  9  H.  3.  cap.  35.  The  Jheriffijhall  keep 
his  tourn  at  the  ufual  place^  and  that  only  twice  a  year^  in  the  due 
and  cujlomed  placcj  viz.  once  after  Eajler^  and  onee  after  Mi* 
ibaelmas. 

3.  JVeflm.  2.  13  5. 1,  cap.  13.  The  Jherijfs  in  their  tourns^  and 
elfewhercy  when  they  have  to  inquire  cf  malefaSforSy  by  the  precept 
9f  the  kingy  or  of  their  office^  Jhall  make  their  inquejl  by  lawful 
meny  at  leajt  12,  who  jhall  jet  their  fe ah  to  their  inquifitions^  and 
thejberiffs  jhall  take  and  imprifon  thofe  whom  by  fuch  inquifitions 
they  jhall  jind  guilty^  as  they  have  ufed  to  do;  and  if  they  jhall 
imprifon  others^  fuch  perfons  imprifoned  jhall  have  their  aUion  by 
writ  of  imprifonment  againjl  the  jheriff^  as  ayAnJl  any  other 
perfon.     And  fo  it  jhall  be  objerved  of  every  bailiff  of  liberty. 

4..  I  E.  3-  cap.  17.  Sheriffs  and  bailiffs  of  franchifes^  and 
all  others  who  take  indi^ments  in  their  tournsj  or  elfewhere^  jhall 
take  fuch  indictments  by  roll  indent  ed^  whereof  one  part  jhall  abide 
with  the  indi£lorSy  jfo  that  one  of  the  inquejl  may  jhew  one  part  of 
the  indenture  to  thejujiice^  when  he  jhall  come  to  make  deliverance. 

5.  IndiShnent  was  in  the  (herifF's  tourn  four  days  after  the  Note,  thut 
month  of  Eajlery  and  it  was  very  much  debated,  whether  the  in-  ^^J  i*,^-^^* 
difiment  was  void  or  not,  becaufe  the  ftatute  fays,  that  he  flxall  rocnulkwi 
lofe  his  tourn.     Br.  Indidment,  pU  27.  cites  6  H.  7.  2.  io  the  (he- 

riir*a  tourn 
•ftcr  the  month  of  St.  Michael  U  void;   becaufe  the  Oatute  it,  that  it  (hall  be  held  withina 
nooth  after  Eafter.  and  after  Michaelmaa,  othervfife  be  (ball  lofe  hit  tourn,  and  confequently,  if 
there  ia  no  tourn,  then  the  iodiamcnt  taken  after  bcfoi«  tbc  (huiff  io  DO  tourn  i«  void.    Br.  1^ 
t,  pi.  9.  dua  3$  H.  6|  9« 
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6.  The  (herifTs  tourn  ixdicrcin  the  (herlff  had  the  dire^oiy^ 
was  in  theineettng  of  the  freemen  in  feveral  parts  of  the  countjr^ 
and  this  was  anciently,  and  now  is  called  by  that  name,  which, 
fimply  confidered,  is  but  a  hundred  couft^  or  the  (heriflF's  tourn 
to  keep  the  hundred  court.  It  was  ordered  to  be  kept  twice  every 
year^  viz.  at  Lady-day  and  Michaelmas^  or  foon  after  ;  unto  this 
court  all  the  freeholders  of  the  hundred  repaired^  and  there  they, 
the  bijhop  and  fieri ff^  executed  the  fame  power  and  work  for  kind 
as  they  did  in  the  county  court.  In  this  court  all  the  fuits  in  the ' 
hundred  court  depending  had  their  determination^  and  others  had 
their  commencement  and  proceedings^  as  well  the  pleas  of  the  crown 
as  others.  Some  have  conceived  it  to  be  a  county  court,  or 
fyperior  thereto,  but  there  being  no  ground  thereof,  I  conceive 
it  to  be  no  other  than  a  vifltation  of  the  county  by  parcels  or  in 
circuit.    Bacon  oi'  Government  66,  67.  cap.  24. 


(B.  a)    [Tourn.]    Who  (hall  be  bound  to  come 

to  it. 


fit*.  Lert,  [i.  T  F  a  man  hath  a  leet  of  all  the  refiants  within  the  precinlf  of 
S^c'tbat*!  -■'  his  manor  which  is  within  the  hundred^  jet  ihefc  tenants 

nUn'mail    ihaU  be  bound  to  come  to  the  (herifPs  tourn.     18  H.  6.  13.] 

Slot  be 

bound  to  come  to  two  leeta  by  reafon  of  his  rcfiancc. 

Before  tb<-         j.    Stat.  Marlb.     52  H.  7.  cap.  10.     For  the  toums  of 
this^fbtutc    fi^^ff^  ^^  '^  provided  that  arcbbiJhopSj  bijhopsy  abbots^  priors^  . 
the  (heriff'   earls^  horons^  nor  any  religious  men  or  wc^men^  Jhall  not  need 
in  hU  tourn,  /^  come  thither^  except  their  appearance  be  required  thereat  for 

and  the  r  ^L  ^         r\ 

leets,did  afe 

to  amcice  archbtlhops,  bilboptf.  priora,  caria,  barona»  rcUgiout  men  snd  wonc%  if  they 
came  not  to  the  touint,  or  to  the  leets  of  others,  becaufc  for  fuit  real  no  diftrcis  can  be  takent 
but  for  the  amercemenu  for  default  of  futt,  which  this  zQ,  doth  remedy  :  for  now,  feeing  it  ia 
hereby  provided,  that  the  perfona  above-named  (hall  not  need  to  come  io  lourna,  &c«  tbcrcfort 
for  their  not  coming  they  cannot  be  amerced,    n  Intt,  1  to,  12s. 

And  it  i»  J.  Par.  2.  But  the  tourn  Jhall  be  kept  as  it  bath  been  mfei 
obierv«r.    '»  '*'  ^'^"  ^f^^'  ^^i'^  *^*^  progenitors. 

on,  that  fy 

the  common  Ancr,  parfon9  of  ehmtvhet,  that  bad  euram  atiimarttm,  the  better  to  perform  their 
lundion,  were  not  eemftllihU  to  come  to  tonnu  or  lettif  and  if  they  were  diflraincd  to  come 
thither,  citcy  might  have  a  writ,  Cum  fecundum  confuetudinem  regni  noftri  perfooe  ccdefiw 
afticz  ratione  terrafum  St.  tenemcntorum  foorum  ecclefiia  fuia  annexorum  ad  vcniend'  ad 
vtfum  franc*  pleg*  in  cur.  noftray  ve]  aliorum  quorumcunque,  &c.  whereby  it  appcareth  tha| 
this  wrir  is  grounded  upon  the  common  law»  being  the  eeneral  cuftom  of  the  realm ;  but 
other  clei  ks  (that  be  no  parfona  of  churchca  with  cnre)  under  which  name  all  ecclefiaftieal 
perfons,  regular  and  fccular,  are  conuined,  if  they  be  diftrained  to  come  to  tourn  oi<Icer, 
they  (hall  have  a  writ  reciting  this  (Utute  to  be  difchar^d  thereof,  which  writ  beginneth. 
Cum  de  communi  conAlio  -provifum  (it  quod  viri  religtofi  non  habcant  neceils  venire  ad 
tomnum  vicecom' dec.     a  Inft.  lat. 

This  tourn  of  the  (heriff  is  curia  vicecom'  francii  pleeii,  (as  it  hath  been  faid]  and  therefnrtt 
this  ad  cxumkth  to  all  kcu  and  viewa  of  friak-plcdgc  of  all  othet  lord*  aad  perfona.  s  lull.  1  a  t  • 


4*Par» 


€mu  it 

4*  Pftf.  3.  JhJ  thiy  that  havt  bundriJi  0/  ihitr  HbM  U  hi  ttmltuii; 
liptj  Jball  mt  be  bound  to  appear  at  any  Juch  toutns^  but  in  tbo  f/if^n"^* 
baiiiwUks  wbere  they  be  dweliingk,  ^  ifu  fraod 

M  Che  faafe  U,  that  be  which  bath  tefiein«ti!i  in  tbetodiD,  ahd  in  r^nle  oth^f  vtf^w  of  f*  ^nk-plcd^ 
of  fbteeocher  lotdi  or  in  diTerfe  view*  of  ifank-pled^r,  he  fhr>M  noi  ..eec-  to  c:4ne  to  unv  other 
hat  where  be  is  codverfant,  add  hundreds  tiere  are  nained,  bee^Ufe  fheriff«  (as  hatb  been  Uid) 
kept  their  tobrat  io  every  buadred»    •  loft,  laat 

5.  Par*  4.  And  the  toum  JbaU  be  kept  afiet  the  form  $f  ^^^  haliv* 
the  great  charter^  and  as  they  were  ufed  in  the  times  of  King  |j J'^^J*!' 
fUcbard  and  King  John^  or  iret 

Habere  he  it  converfanti  i  InAi  itU 

6>  Tenant  in  dneleHt  difnefht  fhall  not  be  bound  to  come  to  the    f  3  j 
leet  or  tourn  of  the  (herifF.     Br.  Leet^  pi.  38*  cites  the  Regiften 
fittC  Brooke  lays,  Qiuere  of  Leeti 


(C  a)    The  Jurifdiaion  of  the  Tourn*    In 
ifefped  of  the  Thing* 

[\,  J^OTHING  fliall  be  enquired  before  the  (herifflrthU  flr.Prtfcue* 
XN   tourn,  but  a&ions  popular^  affray ^  blood fpilt.  4  H.61  lo*  Co^rtiTph 

y.cucsSiC* 
A  8«  P.  by  Martim— — — Fitih.  Tdarn  de  Vifcoontj  pi.  i.  cite«  S*  C* 

[i«  As  an  ajlault  made  t^on  a  man^  Is  dot  inquirable  there^  ^TipTt(cnu 
becsiufe  it  is  but  a  tort  to  a  partieular  perfin^  of  which  trefpafs  c^urt*!"pl4 
lies*  4  H*  6.  to«1  f  ci'ctS.C* 

&  s.  p.  by 

llartiD^Br*  Lcct*  p1«  i^.  citca  Si  Ci  &  S.  Pi  by  Marti  to,  and  yet  heagreeito  the  contrary  of 
afiaya,  and  thefofe  Brook  Ciya,  qu«rc  of  alLuUa  \  for  the  law  Teemt  the  fame  of  the  one  ai  of 

the  other.  ■  Fitth.  Tourne  de,  Ac*  pi.  t.  cites  S.  Ct-^    '  ■ fir.  Prefeiitment  io  Courtti 

pi*  t^.  cites  8  £•  4«  ^.  that  the  ihcriff  cannot  inquire  of  aff^iult  in  his  toiufli  and  if  he  may  in« 
^■ifc  of  k»  the  dclcndant  Ihall  not  bate  anfurer,  but  Ihail  iliakc  fine,  &€« 

[3.  Thtftoppage  bf  a  water  which  is  to  the  nufance  of  alt  ihi  C^mmoa 
fMUoftbe  country i  may  be  enquired  of  there,  for  this  is  popular*  JonTto  a 

4  rl.  6*  lO.J  number  o^ 

people  are 
inquirable  in  the toora.    Br.  Leet«  pi.  15«  ciret  S.  C.'^  '«  ^    ■    6r.  PrefeotinedU  itt  Gourii,  pU  7* 
mn  S»  C.  A  8.  P«  by  Manin.**.  ■n*   Fitth.  Tourn  de^  Ac^  pK  i.  ciui  S4  C. 


[4*  S$  of  a  bridge^  over  which  the  people  ought  to  palss    4  Hi  ^^^^ 
6.  10.]  ^    \     ^ 

Mr.  fnStmmm*  ia  Conit%  pL  y.  citet  S<  C.  A  S.  P.  by  Mirtia.—— Fii*h«  'Toutn  dc«  A^ 
pti.c«ci8.0. 

[5.  He  may  enquire  of  the  death  of  a  man  before  hiin  and  th« 
«    Stotttt8ofMailbridge,caB«  24«] 

B  a  '  £6«  Hi 
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ruth.  Lrct  [6.  He  hath  not  coauifiuice  of  bread  and  drink  in  a  tount* 
t'6;^   i8H.6.i3.b.] 

cordingly. 

It  (hklT  be  prefented  in  a  leet,  but  not  in'  a  touro ;  per  cur,  for  the  (herifPi  tovaro  it  no  leef,  and 
Huch  things  as  are  omitted  in  a  leet'  (hall  be  pretenied  in  the  tourn.  F.  N.  B.  160.  (A)  in  the 
new  notes  there,  (d)  cites  18  H.  6.  19»  13. — Br.  Leet.  pi.  25.  cites  4  E.  4.  31..  Contra,  and  that 
the  flieriff  may  enquire  in  his  tourn  of  bread  and  drink,  and  cites  Prefentmcnts  in  Courts,  pi.  i6« 
which  'is  S.  C.  but  S.  P.  does  not  appear  there;  but  S.^.  \%  in  the  year  l>ook  accordingly* 

Mich.  4  E.  4.  31.  b.  pi.  la-  by  Choke. a  Infi.  79.  cites  S.  C.  and  fays,  that  for  want  of 

the  knowledge  of  antiquity,  it  was  obiter  there  denied,  that  the  tourn  and  the  leet  was  of  one 
jorifdi^on,  Ind  as  fo  an  inftaoce  given,  th*at  the  leet  has  conufance  of  bYcad  ^rid  ale,  \iz.  pf  the 
•(fife  thereof,  and  that  the  tourn  has  not,  it  ii  clear  that  the  breach  of  the  afldfe  of  bread  and 
ale  is  nrefentable  in  the  tourn  as  a  common  nufance,  and  therewith  agrees  conftant  and  contloaal 
experience, -and  reafon  proves,  that  the  derivative  cannot  have  conufance  of  that  which  the  pri* 
mitive  bad  not,  unlefs  given  by  fome  •&  of  parliament ;  herewith  agrees  the  ftile  of  the  tourn, 
and  the  authority  of  later  books,  and  citea  4  £.  4,  31.  b8  £.  4.  aa.  la  H.  7.  i8«  s8  H.  8. 
Dier.  13.  b. 

.   [7.  B«/vidcStatutumWaIliae,  inMagnatharta,fol.6.  That 

the  fli^rifF  ma^  enquire  di  ajjifa  pants  i^  cervifia  non  obfervata, 

&  de  earn  infnngentibus.] 
£41        [8-  If  the  flierifF  finds  in  his  tourn,  that  a  man  hath  encroached 

upon  the  tinges  highway^  he  hath  power  to  abate  it*     29  £•  3. 

21.  b.] 
j#i  ifhfyffi'  g.  ffo  inquiry  (hall  be  made  in  thofe  courts  but  of  offences  tn^ 
S^lr  ^oflta-  ?«?^^*/'  h  t^^  common  lawj  unlefs  the  Jiatute  makes  exprefs  men-' 
iber  or  fuch  tson^  that  it  (hall  be  inquired  in  the  tourn  or  leet ;  for  otherwifq 
like,  for  thofe  Courts  have  not  the  judgment  of  it,  Br.  -  Judgment, 
r.u;'u^pl-H6.citcsiR.3.i. 

given  by  the 

llatute,  be  prefented  in  the  (heriff  *s  tourn,  it  is  void  and  coram  non  judice,  and  the  party  (hall 
not  be  put  to  anfwer,  quod  noia.    Ibid.  Br.  PrcfcntmenU  in  CourU,  pL  30.  citea  Sr.  C. 

■    ■  ■■      Br.  JurifdiGion,  pi,  98.  cites  S.  C. 

10.  Of  nujances J  &c.  which  are  by  the  common  law^  the  (heri(F 
may  inquire  in  his  tourn.    Br.  JuriiHrftion,  pi.  98.  citesr  i  R.  3.  i« 

11.  In  writ  of  trefpafs^  &c.  the  defendant  pleads^  that  his 
franktenementj  or  the  like,  where  franktenement  Jhall  come  in  de^ 
bate  in  county ^^  there  the  matter  fiall  proceed*  Br.  Jurifdi£lion| 
pi.  98.  cites  the  regi(Ver. 

12.  But  contra  if  it  come  in  ijfue  there  upon  plaint  without 
fpr/V,  there  it  fuffices  to  remove  the  plea.     Ibid. 

c^'^^'/'*  1 3.  The  authority  of  the  (heriff  to  hear  and  determine  theft  or 
to%\  14^*  ^'*'^  felonies  by  the  common  law,  (except  the  death  of  a  man)  in 
lays,  it  is  the  toum,  is  wholly  taken  away  by  this  ftatute  of  Magna  Charta, 
th"fta'  *^**  ^^P*  ^7*  '^^w^^^^j  ^*s  power  to  take  indiftments  of  felonies  and' 
of^iagna^    othcT  mifdeeds  within  his  jurifdi£tion  is  not  taken  away  by  this. 

Charta,ca|).  aft.      2  Inft.  32, 

a  7.  doth  net* 

ther  reflrain  the  (herifTs  tourn  nor  the  court  leet  from  taking  indiSments  or  prefentmrnts,  or 

awarding  procefa  thereon,  in  the  fame  manner  aa  before.    But  this  power  of  awarding  fuch  pro- 

cefa,  havin|s  been  abufed  by  the  IherifFs  in  the  tourns,  was  uken  from  all  of  them,  (except  thofe  o€ 

Liondon}  but  not  from  any  court  leet,  by  1  £.  4.  cap.  a. 

14.  The  toum  and  leet  are  of  one  and  the  fame  jurifdiSiion  s 
for  derivativapgteftas.eft  eju((lem  jurifdi^oais  cum  primitiva* 
a  Inft.  71,  .     . 

15.  BQth 


,  Cotttt 

15.  Both  ecclefiaftical  and  civil  caufeswere  decided  In  the 
liundred,  county,  and  (heriff's  court,  before  the  conqueft ;  hut 
H^illiam  the  Conqueror  orderedy  that  no  icclejiaflical  plea  Jbould  be 
holden  hefrre  a  ftcular  judge.     2  Inft.  488. 

16.  Tithes  were  anciently  determined  in  the  iherifF's  tourn. 
2  Inft.  66i*  cites  many  books,  &c.  to  prove  it, 

17.  The  (heriflF  in  the  tourn  may  tsdce  recognizances  for  keep- 
ing the  peace.     4  Inft.  263,  264.  cap.  54. 

18.  Any  matters  done  at  the  iherifF's  tourn  which  is  within  the 
feet's  jurifdidlion  is  not  void,  and  coram  non  judiccy  but  only  an 
infringement  of  the  franchife.  12  Mod.  180.  Per  Holt  Ch.  J. 
HUl.     9W.&M.    The  King  v.  Hewfon. 


(D.  a)     [The  Jurifdiftion  of  the  Tourn.] 
la  refpe£l  of  the  Place. 

[l.  TF  a  thing  be  to  be  done  within  ^  franchife^  where  there  Is 
X  view  of  frankpledge^  in  which  default  of  not  repairing  a 
taufejy  or  other  matter ^  and  all  other  things  within  franchife^  are 
prefentable^  the  not  repairing  the  caufey,  or  other  matter,  is  not 
frefentahle  in  ^e  tourn' of'  the  flierifF,  becaufe  it  is  out  of  , his 
junfdic^on,  being  it  is  .out  of  his  jurifdi£Uon,  •  being  in  the  fran•^  f  <  1 
cbifc,     29  E.  3.     21.  a.  b.  adjudged.     28  E.  3.     95.  b.]  . 

[2.  But  //*  there  be  a  default  in  the  lord  of  the  frznch'ifkyin  not  <»Fitzh.Leet 
caujing  the  caufey  to  he  amended^  this  may  be  prefented  in  the  P^- »3«  citei 
flieriflrs  tourn,  without  any  warrant  by  writ,  for  that  the  franchife  g]  c,"cited 
was  dprived  originally  out  of  the  tourn*  ♦  10  H.  4.  4.  f  ^8  E.  co.  Lui. 
3.  95.  b.  M.  17  Ja.  B.  R.  between  J  Loader  and  Samuel^  per  »^8.  b— — 
Cotam  curiam,  upon  evidence  at  the  bar.    Contra  ||  29  £.  3.  21.]  Barrcfpi. 

sSg.  S»  C.  X  ero.  J.  551.  pi.  13.  S.  C.  adjadged  for  the  plaintiff  in  trefpars  of  taking 

his  brads ;  for  to  eniitle  the  tourn,  this  dcF^ult  in  ihc  Icei  ought  to  have  been  particularly  pleaded, 

and  (hewn  to  the  court. Mo.  893.  pi.  1257.  Hill.  14  Jac.  C.  B.  the  S.  C.  but  S.  P.  docs 

sot  appear.  A  thing  not  prefented  in  the  leet  Aiall  be  prefented  in  the  town  of  the  (herifF, 

and  ior  default  there,  in  fi.  R   when  it  comes  into  the  country.   Br.  Leet,  pi.  4.  cites  41  £.  3.  b6« 
Br.  Prefentments  in  Courts,  pi.  i.  cites  S.  C,  &  S.  P.  by  Belknap.  ■  ■  If  a  conimoa 

aufsoce,  &c.  done  within  the  jurifdi^ion  of  the  leet,  be  not  prefented  in  the  leet,  the  (heriiF  in 
his  tourn  cannot  enquire  of  it,  for  that  v/hic6  it  witblM  the  preciuSl  of  the  leet  it  exempt  from  tbe 
Umntt  otherwife  there  might  be  a  double  charge  ;  hut  in  that  cafe  a  v/rit  may  he  dircSled  to  the 
Jhertftc  imfMire  thereof  Sec.  againll  the  opinion  of  Fincux  in  it  H.  7.  if  his  opinioii  be  not  inif« 
reported;  And  by  the  book  of  29  E.  3.  this  writ  is  not  uken  away  by  the  ftatute  of  a8  £.  3* 
cap.  9*'  made  the  year  before,  which  was  then  frclh  in  the  judget  memory.  4  Inft.  261. 
I  Fiuh.  Avowry,  pi.  847,  cites  S.  C. 

[$•  Batt  this  may  he  prefented  in  the  flicriflF's  tourn  hy  prefcrip-  ^»««^- 
/im,  29  E.  3.  21.  without  doubt.]  J^j;^^* 

cites  S«  C* 

For  more  of  the  tourn  of  the  (beriff,  fee  4  Inft.  259, 260.  cap. 
53*— Prynu's  Animatdv.  on  4  Inft.  189,  190. — Preface  ta 
9  Rep.  2.  b.*— And  fee  2  Hawk.  PI.  C.  55.  to  72.  as  to  the 
following  points;  ift.  The  original  inftitution  of  the  courts 
adlj,  At  what  timC)  and  in  what  place  it  muft  b«  balden, 
B  3  3%t 
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Jdly,  What  perfons  owe  fuit  thereto.  4thl7,  What  mik&m 
rity  the  flierifF  (or  bis  fteward)  hath  as  judge  of  it.  Sthl^, 
What  kind  of  offences  are  inquirable  in  it,  6thly,  Within 
what  place  ftich  offences  muft  arife,  ythly.  By  what  jurors, 
fuid  in  what  manner  indictments  in  it  ought  to  be  found. 
Sthly,  In  what  manner  they  are  to  be  proceeded  upoiu 
^thljr,  la  what  maimer  they  are  to  be  traverfcd  and  deter*» 

K>)  (D,a,a)    County  Court. 

pi  3- 

He  ebv  it  I,  6,  E,  X.  cap.  8,  T7  N  ACTS,  that  ft>irif$  Jhatt  plemi  In 
tSt7h5  *^^'-  ^i^^^^ft^  -C'    '*'''•  counties  phas  if  tnfpafs^  as  thtf 

^urt  ha9  have  been  a^cuftomed\  ht  as  toucbhg  Wounds  and  maims  a  man 
po  jt/rffiHf-  Of^lf  have  his  v^rit  as  before^ 

f/0«  to  hold  '  "^  . 

plea  of  i^^^i  ^f4  m^i^emh  but  thofe  ple^t  mufi  be  detenntned  in  the  king'«  higher  courts,  boi 
pf  battery  (without  wQuadiog  or  maiming)  thi«  a£i  provcf,  th«t  the  county  court  hat  jurifdi^on* 
$  Infli.  34  a.  ad  ftnenif 

If  ^epIfiottiF  couQtt  in  fref^fi^  Arc.  tq  ihe  d^m^ge  pf^ou  and  the/m^Wi  tie  iawufgn  wmJfr 
M.  yet  the  plainiiff  fhall  have  no  judgment,  thoMgh  iq  truth  the  cattfe  4p  jure  did  belong  to  th« 

jbf^fiQV  CPvrt,    « |nft.  3  IB. 

%.  Plaint  of  replevin  by  the  (herifFfliall  be  before  thefieriff'  in 

Ml  counp^  and  not  out  of  the  court ;   for  the  fuitors  are  juageS| 

gnd  die  £neriff  is  minifter,  and  the  procefs  Jhali  be  awarded  by  the 

falters^  per  Catefby,  but  Pigot  contra  \   for  if  die  taking  be  the 

ds^y  ^er  the  county,  the  fberiiF  may  take  plaint,  and  make  reple-* 

F  ^  1    vin  immediately,  and  otherwife  it  (bail  be  mifchief  to  ftay  till 

^       ''die  eoi^nty  [court;]  and  by  him  and  Brian  this  has  been  ufed 

throughout  England  for  ever ;   and  per  Brian,  plaint  cannot  b^ 

made  tn  court  baron^  hut  fedente  curia ;  and  per  Pigot,  fVithemam 

pumot  be  but  in  full  county.  Br,  Plaint,  pi.  21.  cites  21  £.  4.  66« 

3.  The  government  of  the  county  in  times  of  peace  confifted 

inuch  ia  the  adminiftration  of  judice,  which  was  done  in  tho 

puhlick  meetings  of  the  freeholders,  and  their  meetings  weref 

Either  in  one  place,  or  in  feveral  parts  of  the  county,  in  each  of 

whicii  the  {heriifs  had  the  managing  of  the  a&s  done  there,     Tha 

meeting  of  the  freemen  in  one  place  was  galled  Folkmote  by  tha 

Sax^ns^  (&vihg  the  judgment  of  the  honourable  reporter)  Coke 

Jnft.  a.  p.  69.  and  of  later  time^  the  county  courts  die  work 

wherein  was  partly  for  confultation  and  dire^ton  concerning  tho 

ordering  of  the  county  for  the  fafety  and  peace  thereof,  fuch  as 

were  r^refs  of  grievances,  ele^ion  of  officers,  prevention  of 

Mirror,  f^    dangers,  ^c.  and  partly  it  W9s  judicial,  in  hearing  9fid  deterw 

Hh  mining  the  common  pleas  of  the  county,  the  churph  affairs,  an4 

fome  trefpafTes  done  therein,  but  not  matters  criminal*  for  tho 

bijhop  was  Judge  therein  together  with  the  fi^iff^  and  by  the 

^nqn  he  was  not  to  intenpeddle  19  tnattei«  of  Uood  \  yet  neither 

Was  the  bi(hop's  nor  (beriff's  work  in  that  court,  other  thaa 

\y  etnui.    diredory  or  declaratory,  for  the  freemen  were  j»4ges  of  the  fa&^ 

Muror^ip,  ^^  ^  ^^  4J4  ^m  edocere  juia  (lopuloi  jW  m  ffecM  <afes^ 

*  ^  i$en 


Court  i. 

mp9m  fetitiift^  u  e^mmtjffion  ijpad  forth  from  the  ting  to  certain 
judges  of  oyer  to  join  with  the  others  in  the  hear  in  r  and  determining 
of  fuch  particular  cafes }   but  in  cafe  of  injuftice,  or  error,  the  Mirror,cip. 
party  grieved  had  liberty  of  appeal  to  the  king's  jujlice.    T^or  did  5-  S.  i. 
the  common  pleas  originally  commence  in  the  county  court, 
unlefs  the  parties  dwelt  in  feveral  liberties  or  hundreds  in  the  ^I-  Cannt. 
<ame  county,  and  in  cafe  any  miftake  were  in  the  commencing  of  ^''  ^<*«»«'« 
fuits  in  that  court,  which  ought  not  to  be,  upon  complaint  the 
king's  writ  reduced  it  to  its  proper  place,  and  in  this  alfo  the 
king's  own  court  had  no  pre-eminence.     In  thofc  ancient  times  Council 
this  county  was  to  be  holden  but  twice  a  year  by  the  conftitution  Tit!']*!  *^^* 
of  King  Edgar,  but  upon  urgent  emergencies  oftner,  and  that  Li.  £dw. 
neither  by  the  king's  efpecial  writ,  or  if  the  emergent  occafions  "P*  35» 
were  fudden  and  important,  by  extraordinary  fummons  of  ringing 
the  moot-bells.     Unto  this  court  all  the  freemen  of  the  county  ^'-  E^^« 
aflembled  to  learn  the  law,  to  adminifter  juftice,  to  provide  "^'  ^^' 
remedy  for  publick  inconvenience,  and  to  do  their  fealty  to  the 
king  before  the  bifhop  and  flierifF  upon  oath,  and  in  the  work  of  ^'*  ^*^^' 
adminiftring  juftice,  caufes  concerning  the  church  muft  have  the  ^'^'  ^' 
precedency,  fo  as  yet  the  canon  law  had  not  got  any  footing  in 
England.     Bacon  of  Government,  66,  67.  cap.  25. 
4*  'Yh,^  jheriff  may  hold  plea  by  replevin  by  plaint  of  any  value.  \  '"*•  «39», 

5.  Sff  if  the  replevin  be  by  writ^  but  this  is  in  nature  of  a  com^ 
ODiffion.    2  inft.  312. 

6.  So  by  ajsf/iicffs  the  (her iff  may  hold  plea  of  a  debt  of  1 000  7^*  i"ft'- 
marcs  or  of  a  trefpafs  v't  et  ormisy  and  the  procefs  is  an  attachment,  elfiarKrt'hc 
not  a  capias,  but  is  but  in  nature  of  a  commiffion,  and  doth  not  rhcriff**  ju- 
enlarge  the  judicature  of  his  court,  for  the  words  of  the  writ  do  rifdiaionto 
•«f,  nor  can  make  the  Jheriff  a  judge  of  that  court  in  that  par^  ^^^^^  "j^ 
ticular  cafe^  but  the  fultors  muft  be  the  judges  as  at  common  law,  only^a»bl<>f 
which  cannot  be  altered  but  by  aft  of  parliament. '  The  plaintiff  *^j"»  »o  hold 
may  remove  this  plea  without  caufe  (hewed,  but  the  defendant  greater 
cannot  without  (hewing  of  cau(e.    2  Inil.  3x2.  fums  than 

by  hU  ordi* 
sary  jurirdi8ion  he  cao  do ;  arj^.  and  therefore  the  adton  being  brought  in  the  county  court  for 
tithes,  it  wat  infiftcd,  that  this  is  not  debitum  ex  contractu,  but  ex  delif^o  founded  uoon  a  ftttuie* 
whereof  the  (beriif  hai  no  piiwer  to  hold  plei,  and  therefore  prayed  a  prohibition  \  b  it  the  court 
did,  that  ibia  was  a  very  conriderable  cafe,  and  therefore  dirc£^rd  a  fugj^eftion  and  drclaratioa 
vpon  it,  tbal  the  defendant  migiu  plead  or  demur,  and  fo  the  cafe  might  come  judicially  before 
the  court.    Lev.  153.  Mich.  ao.  Car.  s.  B.  R.  Bifhop  v.  Corbet. 

7.  If  in  Ac  county  court,  or  other  inferior  court,  the  plaintiff    f   7  1 
fliall  divide  a  debt  of  20I.  into  feveral  plaints  under  40s.  the  de-  For  moreac 
fendant  may  plead  the  fame  to  the  jurifdidion  of  the  court,  or  J^^^p^*^^*^-. 
may  have  a  prohibition  to  ftay  fuch  indireA  fuit.     2  Inft.  312.  in  tion  (B)  per 
principio.  toium. 

8.  In  county  courts  thefuitors  are  the  judges*     2  Inft.  225*      JVor  tv///  m 

J9tftieiet 
«a|«  thejberlf'ttjmdgt  of  that  court,  by  virtue  of  the  worda  in  «he  ftatute  of  Gloocelier,  eap..8. 
Stut  that  were  to  alter  the  jnrifdi^on  and  judicature  of  the  court,  whereof  by  common  law  ibo 
foitori  are  judget ,  which  cannot  be  altered  but  by  %&,  of  parliament,    s  Inft.  3^  *«'  i  Xoft* 

«i6.  cap.  53.  S.  F. 

B  4  9.  Trefpafs 


Q.  Trefpafs  qinare  vl  et  armis  \  the  defendant  infiiltum  fecit 
upon  the  plaintiff  was  broujght  in  the  county  court,  and  judgment 
there  given  for  the  plaintiff;  but  it  was  reverfed  here  upon  a 
writ  of  falfe  judgment,  becaufe  the  county  courts  not  being  a  court 
cf  record^  cannot  fine  the  defendant,  as  he  ought  to  be,  if  the  caufe 
go  againft  hicn,  becaufe  of  the  vi  et  armis  in  the  declaration,  but 
an  adion  of  trefpafs  without  thofe  words  will  lie  in  the  county 
court  well  enough.  Mod.  215.  pi.  2.  Trin  28.  Car.  2.  C.  B. 
Wing  V.  Jackfon. 

ID.  On  a  motion  for  an  attachment  againft  F.  &  al'  for  a 
riot,  &c.  at  a  meeting  of  the  county  of  Efiex,  for  the  eledion  of 
a  coroner,  the  difpute  arofe  on  the  fheriffs  offering  to  adjourn  it 
from  C.  to  D.  The  gentlemen  apprehended,  as  they  were 
judges  of  the  court,  i.  e.  fuitors,  they  might  adjourn  only,  and 
that  the  fheriff  could  not.  Ch.  J.  and  two  judges  held  that  die 
fower  of  adjourning  on  the  occsdTion,  on  ele£lion  of  verderors, 
knights  of  the  (hire,  &c.  was  in  the  (heriff,  it  was  his  court,  and 
fo  called  in  ads  of  parliament,  &c.  But  Eyre  doubted,  but  ad- 
mitted that  the  fheriff  had  power  to  appoint  the  meeting,  vet 
when  the  court  was  affembled  (it  being  no  more  than  an  affemoly 
of  people  to  exercife  a  jurifdiflion)  they  made  a  neceflary  part^ 
and  the  iberiff  alone  could  not  adjourn.  Trin.  5  Geo.  B.  R. 
The  King  v.  Fitz.     But  Eyre  afterwards  mutavit  opinionem. 

II.  Befides  the  tenants  of  the  king,  which  held  per  baroniam, 
and  did  fuit  and  fervice  at  his  own  court,  and  the  burghers,  and 
tenants  in  ancient  demefne,  that  did  fuit  and  fervice  in  their  own 
court  in  perfon,  (and  in  the  king's  court  by  proxy,)  there  was 
alfo  a  certain  fet  of  freeholders^  that  did  fuit  and  fervice  at  the 
county  court ;  thefe  were  fuch  as  anciently  held  of  the  hrd  of  the 
county ,i  and  by  the  efcheats  of  earldoms  fell  to  the  king  or  fucb  as 
were  granted  out  to  hold  of  the  king^  but  with  particular  referva^ 
liony  to  do  full  and  fervice  before  the  king^s  bailiffs  becaufe  it  was 
neceflary  die  fheriff  or  bailiff  of  the  king  fhould  have  futtors  at 
the  county  court,  that  the  bufinefs  there  might  be  difpatcbed ; 
thcfe  fuitors  are  the  pares  of  county  ccurty  andindeed  the  judges 
of  it,  as  the  pares  were^^the  judges  in  every  court  baron,  and 
therefore  the  flieriff  or  king's  bailiff  having  a  court  before  him^ 
there  mufl  be  pares  or  judges,  and  the  fheriff  himfelf  is  not  a 

i'udge,  and  yet  the  flile  of  the  court  is.  Curia  prim^  comitat' 
£.  C.  milit'  vie'  com'  prsed^  tent*  apud  B.  &c.  So  it  appears 
by  that,  that  the  court  was  the.  fheriff 's  by  the  old  feudal  confli- 
tutions,  and  yet  the  lord  was  not  the  judge,  but  the  pares  onlj^; 
fo  that  even  in  a  juflicies,  which  was  a  commiilion  to  the  fheriff 
to  hold  plea  of  more  than  was  allowed  by  the  natural  jurifdi<Slion 
of  a  county  court,  the  pares  only  were  judges,  and  not  the  fheriff, 
becaufe  it  vras  to  hold  plea  in  the  fame  manner  as  they  ufed  to  do 
in  that  court.  According  to  the  conjlitution  of  Alfred^  there 
r  3  1  were  to  be  12  at  leajf  of  the  pares  curiee  of  the  county  courts  t§ 
^  -*  give  a  verdilf  \  for  if  there  were  not  12  at  Icafl  confendng  in 
one  and  the  fame  fentence,  the  plaintiff  failed,  and  he  could  have 
DO  judgment  of  the  pares  curiae,  and  this  was  the  original  of  the 

dttodcimyinle 
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Courts  t 

tittodecimvirale  judicium  ia  England.    Gilb.  Hift.  Exch.  76,  77, 
78.  cap.  5. 

(D.  a.  3)     Held.     At  what  Time,  and  Place. 

I.  qH.  3.cdr^.  35. /^OZ/iVT'y  c$urts  are  to  he  held  from  Thuini- 
V>i    mntb  to  months  (nr  longer y  if  formerly  ftVi^j^^>' **** 

a-  1 1  i7.  7.  cap,  15.  DireSls  how  plaints  are  to  he  entredy  and 
ihejberiffy  t^c\  jhaltmake  a  fufficient  precept  to  the  bailiff  of  the 
hundred  to  attach^  fummon^  or  warn  the  defendant  to  appear  and 
anjwer  the  faid  plaint i, .  Bailiff  not  doing  his  duty  to  forfeit  40X. 
Ju/lice  of  peace  may  convidf  the  Jberiff  of  fraudulent  pra&ice. 

3.   3  E.  6.  cap.  25.   They  are  to  be  held  every  months  and  no  BythUaft 

bad,  concerning  the  time  of  keeping  the  county  court,  ii  governed  by  one  and  the  (ame  law» 
and  there  U  to  be  accounted  28  days  to  the  legal  month  in  this  cafe,  and  not  according  to  tht 
moatb  of  the  kalcndar.    %  Inft.  71. 

4*  7  and  8  W.  3.  cap.  25.  *Ihey  are  to  be  held  at  the  ufual 
place^  and  on  a  IVednefday. 

5.  TJic  huftings,  in  truth,  is  the  county  court  of  the  city ;   per  s.  P.  and 
Holt,  Cb.  J.  12  Mod.  396.  Pafch.  12  W.  3.  in  cafe  of  Free-  J^Jf^r^ 

nan  v.  filuet.  plevins  out 

of  it  by  tho 
ftatute  W.  t.  per  Holt  Ch.  J.    1%  Mod.  310.  Mich.  la.  W.  3.  in  a  note  there. 

For  more  of  the  county  court,  fee  Crompt.  Jurifdi£lion  of 

Courts,  231.  to  the  end. ^4  Inft.  266.  cap.  55. 

Prynn's  Animadv.  on  4  Inft.  189,  190. 

(E.  a)     Court  Baron. 

£1.  npHE  court  baron  is  the  court  of  the  lord  of  the  manor* 
X      Co.  4.  Mitton  33.  b.] 
[2.  The  fuitors  are  judges^  and  the  fteward  but  as  a  regifter.  4  'nft-  ««•• 
.  6  h.  4.  Placito  3.  Co.  Lit.  58.  Co.  4.  Mitton  33.  b.]  p?aithough 

the  plea  be  holden  by  force  of  a  writ  of  rigbt.--^ — The  fuiion  are  judges  in  county  and  court 
baron,  mt  mmU  tu  ^urit  of  right  and  jujiiciest  ax  in  fulti  by  flalnt^  and  not  the  Iheriff  nor  fteward. 
3r.  Judges,  pi.  i  j,  cites  39  H.  6.  5.  per  cur. 

In  court  baron  the  f niton  are  jiu/ger,  and  in  the  leet  the  fteward  is  judge ;  per  Fineox  and 
Xeble.     Br.  Court  Baron,  pi.  9.  cites  la  H.  7.  16. 

A  woiDan  may  be  a  free-fuitor  to  the  lord's  courts,  but  though  it  be  generally  faid,  that  the 
ircc-faitora  are  jodgra  in  thofe  courts,  it  is  intended  of  men  only,     a  Inft.  1 19. 

A  court  baron  cannot  be  holden  but  before  the  fuitors,  and  fometimcs  before  the  bailiff  and 
foitors,  as  by  writ.  Bui  by  plaint  it  (hall  be  before  the  fuitors  only,  but  in  no  cafe  without  the 
fbitots;  reCblved  per  tot.  cur.  Cro.  £.  792.  pi.  35.  Mich.  4a  Sc  43  EHz.  C  B.  in  cafe  of  Pell 
V.  Tnwera. Noy.  so.  S.  C.  &  S.  P. 

A  prescription  to  have  a  court  bsron  before  his  fteward  is  not  good  ;  for  it  ought  to  be  coram 
Cedatoriboa ;  per  lot.  cur.  But  peradventure  he  might  have  prefcribed  to  have  a  court  to  be  holden 
More  fcia  fteward,  but  not  a  court  baron.  Cro.  J.  58a,  pi.  2.  Mich.  18  Jac.  B.  R.  Armyn  v. 
Applctofu 

The  iimg  cattnoi  miter  tb^jurlfdiaion  or  judicatnf«  of  the  court  baron,  county  ^  f  O  1 
kudfcdf  which  ue  coiuu  at  the  commoa  iaW|  nar  appoiMi  ncwjudget  ibert^  but  he    ^  ^  -* 

may 


9  €vtttt 

B»7 appoint  new  coarti,  md  tuihorife  new  jndget.  6  Rep.  t|.  b  PA&h.  t^  £ii2.  &•  R.  Jentlfr 
iBtn'i  Cafe.'  On  a  %urit  of  rfjtht  or  upon  a  jujiicies  in  an  admeafurement  of  dov*er^  &c.  the 

fuitora  are  judges,  and  not  the  lord  or  his  bailiffs,  or  the  (heriff,  though  the  writ  be  dircdtJd  to 
them,  becaufc  the  court  baron  is  thr  lord's,  as  the  co"t)ty  court  is  the  (heriff's ;  by  thefe  writs  the 
courts  are  not  made  courts  of  records,  but  arc  of  the  fame  nature  as  before  t  a  writ  oi  falCe  judg«' 
meat  lies  in  fuch  cafe,  and  oo'  a  writ  of  error.  6  Rep.  1 1.  h.  \i,t  Pafch.  tj  Elix.  B.  R.  Jdn* 
Ueman's  Cafc,cifta  34  H.  6.  35.  39  U.  6.  5.  a.  7  £.  4.  93.  a.  6  £.  4.  3.  b.  la  U.  7. 16.  dec. 

lu  firft  iiw  [  J.  In  a  court  baron  they  cann9t  hold  pUa  of  debt  er  ireftafs^ 
was  foTtbe  ^^cre  the  debt  or  damage  amounts  t9  40X.  Co.  Lit.  1 18.  vi(^» 
cafe  of  the    for  this  the  fiatute  of  Gloucefter,  cap.  8.] 

tenants,  and 

for  ending  of  debet  and  damagei  under  40s.  at  bomci  at  it  were  at  tbeir  own  doort.    4  laft.  t6if 

«ap.  57. 

Bf.  Jttrif*         [4.  In  a  court  baron  they  cannot  hold  plea  9f  tnfpafs  vi  Gf 
MA^citea  $  o^^ih  Co.  Lit.  1 18.  becauft  this  court  cannot  impofe  a  fine.^ 
%.  4.  tj.S.      [5-  Vide  Hengam  Magna,  cap.  3.  de  Jurifdioione  Curix  B^*^ 
P«  ronis,  fol.  9.] 

But  Brook  6.  Every  manor  has  a  court  baron  incident  to  it^  and  every 
tSere^haT'  "^^"^  ^  ^^^  ^^  ^^  manor,  as  a  ftranger,  may  be  impleaded  there 
Trin.  37.  in  debt  or  trefpafs  if  they  come  within  the  manor,  and  procefs 
H.  6.  ia  the  fliall  be  as  at  common  law,  that  is  to  (ay,  fummons^  attacbnunt^ 
SSc  attach^^  ^i»rf  dijirefsy  and  fuch  returns  as  are  good  at  common  law,  are 
ment,  per  gobd  there,  and  goods  attached  there  Jhall  be  forfeited  to  the  hrd  } 
Afliton,  and  the  fame  of  ifTues  returned  there  upon  default  of  the  parties. 
Moy^c.'       P®^  Billinge,  Wangforde,  and  Ncedham.   Br.  Court  Baron,  pi.  u 

Davers',and  citeS  34  H.  6.  49. 

Choke,  but 

this  is  not  reported  in  37  H.  6. 

Br.  Court  7.  In  admeafurement  of  paflure^  and  in  every  vicontiel^  as  i« 
ta^dtes  *  jufticics,  &c.  to  the  ftieriff,  the  fuitors  are  judges,  and  not  the 
s.c fherifF;   per  Littleton,  Choke,  and  Needbam.    Br.  Judges,  pi. 

Br.  Jufticies  j-,  citeS  7  E.  4.  23. 
pl.3.cilea       ' 

8.  Court ^baron  ftall  be  held  in  t^ne  place  certain  \  per  Brian^ 

Quxre  inde ;   for  otherwife  it  is  ufed.     Br»  Court  Baron,  pi.  SL 

cites  8  H.  7.  3. 

•r.  Proceft,      g.  Precept  by  parol  in  a  court  baron  to  diftrain  for  amerce*- 

|I'c?.that**  ™^"^  ^^  *c  l'*^^*  *s  good  without  writing  j  per  cur.  quod  nota. 

precept  by   Br.  Court  Bar»n,  pi.  25.  cites  16  H.  7.  14. 

parol  in 

Kyuart  baron  is  good  without  writing.— —In  a  court  baron  the  pluntiff  mttft<tUege  t  preCcrip* 

Cioa  to  diilraio.    BrownL  36.  Anon. 

Br.N.c.pU  10.  A  court  baron  is  incident  to  a  manor  \  and  was  iaid,  arga 
y.cucts,  ^^^  therefore  the  lord  of  the  manor  cannot  grant  over  the  court 
4  Inft.  n6a.  baron^  neither  if  he  grants  the  manor  can  he  referve  the  court 
yp-  57'  s.  baron,  bccaufe  it  is  incident.    Br.  Incidents,  pi.  34.  cites  i^ 

!  Brownl.        ^*  8* 

j  17^.  Trin.  13  Jac.    Brown  ▼.  Goldfmith.    S.  P.-      ,  .Het.  35.    M*cb.  13  St  14  Elia.  Anool 

S.  P.  and  therefore  it  is  not  loft,  though  no  court  hat  been  holden  time  out  of  mind.        '    'S.  Ij» 

by  Grokc  J.  BuUU  46.  and  cittt  tbc  cifet  in  Bf  • 

II.  Aftioo 


COttCL  10* 

It.  Adion  was  removed  out  of  court  baron,  inafmuch  as  there  A  court 

•nfyfonr  fuiton,     Br,  Suits,  pi.  17.  cites  the  regifter. ^'J^^  JJ^ 

BrMii/ays^  Quaere  inde,  for  it  ftems  that  the  plural  number,  viz.  nuUbouttw 
twa^  fufficts^  and  ♦  fo  it  was  faid  for  law  in  the  Star  Chamber,  in  fifton.  Br, 
the  time  of  H.  8.  between  Brnifn  J.  and  Lion  grocer  of  London,  pj-fe^'&i. 

yL  31 .  cites  31  H.  B.-«If  cbcre  it  only  one  fuitor  thit  ii  no  manor.  Br.  Minor,  pi.  5.  cites  S.  C« 

la.  The  court  baron  mn/t  bi  holden  onfomepart  of  that  wh'fcb  Court  b«x>« 
is  wttbin  the  tnanor^  for  if  it  be  holden  out  of  the  manor  it  is  ,"\ayplM» 
void,  unlefs  a  lord  biing  fiifii  of  tiuo  or  three  manor s^  hath  ujkally^  within  tho 
tinu  mt  ofmind^  kept^  at  one  of  the  manors  courts  for  all  the  laid  ""*^^^|2^ 
manors^  then  by  cuftom  fuch  courts  arc  fufficient  in  law,  albeit  J^^^oU* 
thev  be  not  holden  within  the  feveral  manors.     And  it  Is  to  be  Icct  in  snir 
underftood,  that  this  court  is  of  two  natures  5  the  firft  is  by  the  {j^^jj^^jf "• 
common  law,  and  is  calkd  a  court  baron^  as  fome  have  iaid,  for  orl^rsnchife, 
that  it  is  the  freeholder's  or  freeman's  court ;    for  barons  in  one  snd  chough 
fcnfe  fignify  freemen,  and  of  that  court  the  freeholders  that  be  J*  "^/^* 
/uitors  are  judges,  and  this  may  be  kept  from  three  weeks  to  themsnor* 
three  weeks ;  tbafecond  is  a  cujtomary  courts  and  that  doth  concern  time  out  of 
topbotdgrs^  and  Oierein  the  lord  or  his  fteward  is.  the  judge.  "*"J},^^|, 
>/ow,  as  there  can  be  no  court  baron  without  freeholders,  (q  not  loft'; 
there  cannot  be  this  kind  of  cuftomary  court  without  cbpyholders  for  it  is  tn- 
or  cuftoroaryholders.    And  as  there  may  be  a  court  baron  of  ^^J|^/^f^ 
freeholders  only  without  copyholders,  and  then  is  the  fteward  the  common 
rafter,  fo  there  may  be  a  cuftomary  court  of  copyholders  oply  Right.  DsU 
without  freeholders,  and  then  is  the  lord  or  his  fteward  the  judge.  5*£f/^*^' 
And  when  the  court  baron  is  of  this  double  nature,  the  court  roll  Anon.      _ 
contained!,  as  well  matters  appertaining  to  the  cuftomary  courts  Ow.  35. 
as  to  die  court  baron.     Co.  Litt.  58.  a.  huH^mt' 

only  M  Iraofl^tion  of  Dal,  ^  It  may  be  held  fomettmes  in  one  place,  ind  fomftimcs  in  ano> 
ther;  per  Windham  J.  C»o.  E.  39.     Pafch.  a7  Elis.  C.  B.  .A  court  for  admiitimg  c^» 

kddert,  mu4  mthfre  «p  ptem  tire  JMiem,  may  be  held  oMt  of  the  pteeinR  if  the  manor,  Arg.  quod 
fait  oonceflnm  per  toum  curiam,  Le.  11B9.  pi,  394.    Trio.  a6  £lis.  B.  A.  in  Ld.  Oacrcs's  cafe. 

It.  The  court  baron  is  not  a  court  of  record,    z  Inft.  143.  4inft»  •58- 

See  pi.  18.  in  tbe  note  there. 

14.  The  JfiU  of  the  court  i x.  Curia  Baronts  R.  C.  Milltts 
JUsntrii  fui  fretdidfi  (having  the  manor's  name  written  in  tho 
wutrgin)  tenr  taK  die,  &c*  coram  A.  B.  feneichallo  ibidem. 
4  IcSl.  268.  cap.  57. 

15,  Court  barons  were  ordained  to  determine  injuries^  fref* 
faffeSf  dgbts^  and  other  affionsy  where  the  debt  or  the  damages  art 
under  40/.  and  aUo,  becaufe  the  lords  of  the  manors,  and  court 
barons,  have  given  their  tenants  their  lands  and  tenements  before 
the  llatute  of  Wcftm.  3.  to  hold  of  them,  and  aifo  becaufe 
)K>magers  of  court  ought  to  inquire  in  this  court,  that  their  lords 
Ihall  not  Me  their  fervices,  cuftoms,  or  duties.  And  aHb  it  was 
ordained  to  make  their  fuits  there,  and  fo  (hew  themfelves  obe* 
dieotto  tfaok  lordsj  and  that  nothing  be  done-withta  the  manor 

lo 
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'  to  be  any  annojranc'e,  or  hurtful  to  the  inheritances  of  die  iord^ 
of  the  manors,  which  (hould  not  there  be  enquired  of,  and  pre*' 
fented  for  the  lords  of  the  manors.  Kitch.  of  Courts,  6,  7. 
It  untfaid  1 6.  A  court  baron  by  prefcriptiiu  may  bi  pleadid  tp  be  held 
wibiVtr?  ^^fi^^  ^*'  Jf^^rd^  ^rg.  ciUs  6  £.  4.  but  if  there  be  fip  cu/icm 
that  the  '  or  prefcription  to  warrant  it,  then  it  muji  be  coram  fenefcbaflo  ^ 
form  of  feiiatoribus^  according  to  4  H.  6.  and  Gawdy  faid,  that  every  court 
Srbook^of  baron  is  to  be  holden  before  the  fuitors,  if  there  be  no  prefcrip- 
cntriet  is,  tion  to  the  contrary.  Godb.  68,  69.  pi.  83.  Mich.  28  &  2<| 
that  the       Eliz.  B.  R.  in  cafe  of  Lovel  v.  Golfton. 

court  was 


r  II  1  17.  It  is  the  common  courfe  throughout  the  realm,  that  the 
amercements  in  a  court  baron  are  ajfejjed  by  the  Jleward.  Cro.  E. 
748.  pi.  I.  PaTch.  42  Eliz.  B.  R.  Rowlefton  v.  Alman.  • 
s'^c  *** d  ^^'  ^  "^"  cannot  have  a  court  baron  by  prejfcription^  it  being 
s!  p!  and  Incident  to  the  manor  j  but  he  may  by  prefcription  enlarge  the 
that  where  authority  thereof^  as  to  hold  plea  above  40s.  &c. '  per  tot.  cur. 
Jjjijcourt     Cro.  E.  792.  pi.  35.    Mich.  42  &  43  Eliz.  C.  B.    Pell  v.* 

prelcription    *  OWCrS.. 

inay  hold  pleas  to  the  value  of  more  than  40s.  it  is  then  a  court  of  record  ;  and  if  there  be  error 

it  mall  be  redrcfled  by  a  writ  of  error,  and  not  by  a  writ  of  talfe  judgment. 

19.  The  court  bj  cuftom  may  be  held  before  thefleward^  as  the 
court  of  Weftminfter ;  per  cur.  And  per  Vaughan  it  is  held 
before  the  fteward,  though  the  fuitors  are  judges.  2  Jo.  22,  23. 
C.  B.     Eure  v.  Wells. 

20.  Debt  ^as  broughtyir  a  fine  fet  upon  the  defendant  by  the 
homage  at  the  court  baron,  grounded  upon  a  cujlom  to  make  laws 
for  regulating  their  common,  and  infli&ing  a  penalty  on  fuch  as 
did  inclofe  at  inconvenient  times ;  and  a  wager  of  law  was  offered 
there,  and  judgment  is  there  for  the  defendant  j  for  of  common 
right  the  homage  has  no  right  to  impofe  a  penalty  fqr  fuch  privatt 
offences^  but  it  is  only  by  cuftom  that  they  can  do  it ;  cites  5.  Co. 
Chamberlain  of  Londo  .'s  Cafe.  Mo.  276.  Leon.  203.  The 
cafe  indeed  is  ncM  well  reported,  'but  upon  comparing  the  books 
together,  it  appears  the  wager  of  law  was  not  admitted  in  that 
cate.  Per  Holt  Ch.  J.  12.  Mod..  614.  Hill.  13.  W.  3.  in  cafe 
irf'the  city  of  London  v.  Wood,  cites  Co.  Ent.  118.   , 

21.  A  court  baron  ionftftt  of  the  Urd^  tenants^  Jiewar4  and 
iailijfj  within  the  manor,  and  is  jfometimes  called  the  copyholder's 
€o$(rt^  efpecially  when  it  is  for  trial  of  titles  of  tlieir  lands,  for 
taking  and  paffing  eftates,  furrenders,  admittances,  aind  erants : 
And  herein  the  lord  or  his  Jleward  is  juige^  (as  Ac  cuttom  of 
the  place  is)  jet  the  court  isfometimes  called  the  freeholder's  courts 
when  the  afhons  and  proce^ings  are  for  trial  under  40s.  and  i$ 
fomething  like  a  county  court,  and  the  proceeding  much  the 
iame^  and  was  without  doubt  granted  to  die  lord  originally  by 

the 
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ArkiAg;  but  now  moft  are  by  prefcrlption,  and  are  commonly 
hdd  once  in  three  weeks,  and  may  be  as  often  as  the  lord  or 
fteward  thinks  fit,  who  is  fuprcme  judge  in  law  and  equity,  and 
is  obliged  to  regifter  ail  records  of  the  court,  and  other  proceed- 
ings between  lord  and  tenant,  and  between  tenant  and  tenant, 
ara  to  be  indifferent  between  them ;  and  when  fuch  court  is  to 
be  kept  the  lord  or  fteward  fends  his  warrant  at  fix  or  more  days 
notice,  according  to  cuflom.  Scroggs,  of  Courts  39. 
22.  When  a  court  baron  fhall  be  held.    See  Court  (G)  pK  5* 


(F.  a)     [Court  Baron.] 
What  things  it  may  do. 

fx.  TF  a  man  recovers  in  a  court  baron,  they  have  not  powir  U  ^  ^''  ^^^ 

JL    mate  ixicuiion  to  the  plaintiff  of  the  goods  of  the  deftnd^  6  dtTisl'c. 

tfn/,  ini  thev  may  dijlrain  bim^  and  retain  the  diftreis  till  iatis&c-  &  s.  P.  per 

lion*      t  4  H.  6.  17.   lb.  22  AIT.  72.  tot.  car.  ac 

B«t  Brooke  fayi)  qucreof  thti  matter;  for  it  is  ofual  to  tax  the  fom  by  the  futton  of  the  court 
affigacd  by  the  fteward,  aod  then  to  award  a  levari  faciaa,  which  is  in  nature  of  a  fieri  facias  s 

*but  Brooke  adds,  qucre  if  by  cuflom,  or  by  the  common  law  ? Br.  Court  Baron,  pi.  7.  cites 

S.  C.  bat  Brooke  fays,  where  the  ufe  is  to  make  levari  fac*  this  is  g§od  by  cujlom^  as  it  feems  to 
Jttm,  bat  then  k  niff»t  loiepUmded  accoidingly,  aa  it  htmu 

*C  ".  ] 

%  hu  Exectttioo,  pi.  80.  cites  S.  C.  accordingly,  bat  Brooke  fays  it  feems,  that  where  it  is 
otherwifie  afed  It  is  well,  as  by  levari  facias.--^— —Fitzh.  Execution,  pi.  no*  cites  S.  C.  by 
TfiiToe^  and  alfo  cites  4  H.  6.  accordingly.— ^—Adjudged,  that  a  bailiff  of  a  court  baron,  upoii 
judgnent  there  giveof  and  a  levari  facias  awarded,  cannot  fell  the  goods,  and  fo  levy  the  monies* 

without  fpecial  cuftom.     Noy  17.  HilU  3  J«c.  B.  R.     Trye  v.  Burgh, Ibid,  cites  4  H.  6. 

a?,  and  38  E.  3.  3.  that  he  may  deliver  the  goods  to  the  recovcrcr,  and  that  the  lord  may  fell  a 
4iftfcfs  taken  for  a  fine.  >  You  may  add  any  thing  to  a  court  baron  by  prercription,  as  to  fell 

|Oods  ukcn  in  execation  upon  a  judgment  s  per  Walmlley.     Noy  20.  in  cafe  of  Pell  v.  Towcra* 

[2.  Upon  a  ncoviry  of  damages  in  a  court  of  ancient  demefne^  ^'^  ^*i**2' 
mpm  a  writ  of  right j  if  execution  be  granted,  the  bailiff  of  the  cUms!c. 
court  may  take  zxiAjell  the  cattle  of  the  defendant.  7.  H.  4,  27.]       &  S.  P.  by 

Huls,  and 
that  in  focb  cafe  he  may  take  the  beafta  of  the  defendant  in  any  land  held  of  the  manori  though  it 
be  £raak-fce  Uod,  quod  non  fuit  negatum. 

[3.  P.  6  E.  I.  B.  R«  Rotk  8.  per  judicium  curiae,  curia  baro- 
nis  non  bahet  poteftatem  placitandi  de  aliqua  tranfgrej/ione  in  parco 
Vilin  chacea  deferis  bMis  niji^  quis  inveniatur  cum  manuopere.} 

[4.  Hill.  7  £.  I.  D.  Rot.  13.  juratores  dicunt,  quod  Alicia, 
quae  fuit  uxor  Mee  poft  moitem  Adas  fnem  fecit  cum  T.  W.  do  r 


^uoprad"  Ada  tenet  fua  (•)  tenementa  Per  22s.  pro  dote  fua  ha-  *^*  544- 
ienda^  V  poftea,  quia  prad*  Jiicia  dixit^  quod  pradiSf  T.  W.  *  ■*  ' 
imjufie  pradiS*  pecuniam  ah  ea  extorftt^  amerciavit  ipfam  in  curia 
fua  prime  ad  dimidiam  marquam^  and  pojlmodum  ad  10s,  pro  de'* 
famatiofne  ilia  \  upon  which  verdict  judgment  is  given.  £t  quia 
frecdi^*  7*.  fV.  nonpotuit  nee  debuit  dejure  in  curia  fua  de  aliqua 
difamatione  placitare^  nee  aliquem  pro  ea  amerciare^  con  ft  ieratum 
ap^  quod  pretdi£fa  Alicia  recuperet  pecuniam  predict*  fic  extortam 
Vfrftes  pradia^  ST.  IF*  fsf  T.fT.  in  mifericordia.] 

5.  It 


8.  P.  Br.        5,  Xt  was  admitted  in  a  r^pUvin^  diat  upon  recovery  of  ^t.Mk 
ron"'^l^Vo.  *  *^^"^  \i^ron^  the  officer  may  diliver  to  thi  plaintiff  thi  heap  oK 
citaik.4!  tht  difindatit  in  execution.    Br*  Court  Baron,  pi.  5.  cites  3V 
»••  E.  3.  3. 

6.  Where  a  man  makes  fine  in  court  of  record^  thefe  in  court 
baron,  the  party  for  fuch  offence  (hall  be  amirad.  Br*  Court 
Baron,  pi.  20.  cites  F.  N.  B.  73. 

7.  Parol  was  nmoved  out  of  court  baron  hocaufe  there  tifas  onfy 
fourfuitors.  Br.  Court  Baron,  pi.  ao.  cites  the  regiftet,  foh  1 1^ 
and  F«  N.  B.  fol.  239. 

8.  Trefpafs  vi  &  artnis  does  not  lie  In  court  baron,  but  diere 
die  party  may  have  fuperfedeas*    Ibid. 

9.  If  a  man  divides  a  debt  of  20/.  or  the  like^  in  a  court  fMuroili 
into  feveral  petit  fums  under  40s.  of  this  the  party  may  have 
fuperfedeas ;  and  it  feems,  that  of  this  the  defendant  may  wage 
kis  law  by  conicieiice,  for  there  is  no  fuch  contraA,  and  aoion  0/ 
^bunages  above  40s.  does  not  lie  in  a  court  baron«  Br^  Court 
Baron,  pi.  2o.  cites  F;  N.  B.  239. 

10.  In  trefpafs  in  county,  or  court  baron^  if  the  defendant 
pleads  his  franktenemtnt^  or  the  like,  or  claims  die  plaintiff  to  be 
his  villein,  or  the  like,  the  court  (hall  ceafe,  and  if  they  proceed 
writ  of  falfe  judgment  lies*    Br«  Court  Baron,  pi.  2i« 

€ro.E.t55.  II.  In  a  court  baron  no  goods  can  he  forfeited  for  default  of 
toerfale'v"  ^P^^^^^^*  ^P^^  the  dijirefs\  for  difh^fs  is  only  in  nature  of  a 
W?)  s,  s.^c.  pledge  to  be  fafely  kept ;  and  in  court  baron  die  procejs  is  dijirefi 
•(fudged,  infinite  onfyj  and  not  an  attachment ;  per  Cur.  and  cited  33  and 
Ti!it7/tAe  3+  ^*  *•  ^^  judement  accordingly.  Yelv.  194.  Mich.  8« 
ii^'!manor  Jac.  B.  R.  GomerM  v.  Medgate. 

mntt  eomrt 

iaron.yet  the  heajls  cuild  not  hfild, Balft.  5S.  Mewctt  v,  Norboraugfi,  *8.  P.  to4  fcems  W 

be  S.  C.  and  thouj^h  thii  being  the  king't  manor,  it  was  nrgcd,  that  thU  wai  not  merely  ■  eoarC 
baron,  but  a  court  of  record,  and  that  it  is  curia  domini  regis  maocrii  fai  de  Donftable,  yet  all  the 
judges  contra  M'illiami  held  the  goods  not  forfeited,  and  the  fate  not  good,  and  Judgmeot  wat' 
entered  for  the  plaintiff— »a  Roll.  Rep.  493.  HHI.  at.  Jac<  B.  R.  in  cafe  of  TobervlUc  t.  Tip* 
per,  it  was  agreed,  that  the  procefs  in  court  baron  is  fBmmoiiii  attacfaiQefttt  and  diftrcGk 

(F.  a.  2)    Original  of  Hunclreds,  and  Hundred 
Courts. 

r.  /BOUNTIES  were  too  great  to  meet  upon  everj  oeea« 
VJI  iiofii  and  every  occanon  too  mean  to  put  the  wbolo^ 
county  to  that  charge  and  trouble,  and  this  induced  (iibdivifions  % 
the  firft  whereof  is  that  of  the  hundred,  noWf  and  alfo  anciently  fo 
called,  but  as  ancient  (if  not  more)  is  the  name  Pagus  i  for  tht 
hiftorian  tells  us,  that  the  Germans,  in  the  executing  their  lsw% 
a  hundred  of  the  freemen  joined  with  the  chief  lord  per  pBgo# 
vicofque,  and  in  raffing  of  forces  a  hundred  were  fele£led  ex  nil« 
gulis  pagis,  which  firil  were  caHed  centenarii,  or  hundredors,  from 
their  number,  but  ufed  for  r  ritle  of  honour  like  the  triarii.  And 
as  a  2d  hereui^to  I  fhall  a'] .  t'.ac  tcdimony  of  the  council  at  Berk« 
hamftead,  whi^Qh  fpeakir^  of  ihe  rcdudbon  of  ^ts  from  the  king'i 

coi^t 


eoart  ad  pagi  vel  loci  praepofltum,  in  other  places  it's  rendred  to 
the  governors  of  the  hundred  or  borough ;  and  at  this  day  in 
Qermany  their  country  is  divided  into  circuits  centen  or  canton^ 
and  centengriecht,  and  the  hundredere,  they  call  centgraven  or 
hundred-chiefs,  whether  for  government  in  time  of  peace,  or  for 
command  in  time  of  war,  the  latter  whereof  the  word  wapentake 
doth  not  a  little  fevour  -,  amongft  thefe  one  was,  per  eminentiam, 
called  the  centgrave  or  lord  of  the  hundred,  and  thereunto  elected 
by  the  freemen  of  that  hundred,  and  unto  whom  they  granted  a 
ftipend  in  the  nature  of  a  rent,  called  hundred-fettena,  together 
with  the  government  of  the  (ame.  The  dif  ifion  of  the  county 
in  this  manner  was  done  by  the  freemen  of  the  county,  who  are 
the  fole  judges  thereof,  if  rolydore's  teftimony  may  be  admitted, 
and  it  may  teem  moft  likelv,  that  they  ruled  their  divifion  at  the 
firft  according  to  the  multitude  of  the  inhabitants,  which  did 
occafion  the  great  inequality  of  the  hundreds  at  this  day,  TTfi 
gtvernmeni  of  thi  hundred  rejiid  at  the  fir  ft  upon  the  lord  and  the 
bundredon^  but  afterwards,  by  Alfred^  they  were  found  incon* 
venient,  becaufeof  the  multitude,  and  were  reduced  to  the  lord  9r 
bis  hmiliff^  and  \%ofthe  hundred^  and  thefe  12  were  to  be  fworn, 
neither  to  condemn  the  innocent,  nor  acquit  the  guilty.  This 
was  the  hundred  court  which  by  the  law  was  to  he  holden  once 
€very  months  and  it  was  a  mixt  court  of  common  pleasy  and  crown 
fleas ;  for  the  Saxon  laws  order,  that  in  it  there  fhould  be  done 
juftice  to  diieves,  and  the  trial  in  divers' cafes  in  that  court  is  by 
ordeal.  Their  common  pleas  were  cafes  of  a  middle  nature,  as 
well  concerning  ecclefiaftical  perfons  and  things,  as  fecular,  for 
the  greater  matters  were  by  commiiEon,  or  the  king's  writ  re« 
moved.  All  freeholders  were  bound  to  prefent  themfelves  hereat, 
and  no  fooner  did  the  defendant  appear,  but  he  anfwered  the 
matter  charged  againft  him,  and  judgment  pafled  before  the  court 
adjourned,  except  in  cafes  where  immediate  proof  was  not  to  be 
hgn,  albeit  it  was  holden  unreafonable  in  thofe  days  to  hold  fuch 
faafly  procefs,  and  therefore  the  archbiOiop  of  York  prefers  the 
ecclefiaftical,  or  canonical  way  .before  this.  Laf^ly,  in  their 
meeting,  as  well  at  the  hundred  county  court,  they  retained  their 
ancient  way  of  coming  armed.  Bacon  of  Government,  68,  69. 
cap.  25.  » 

«.  In  King  JlfreJ^s  time  the  kingdom  was  in  grofs,  and  then  £  14  J 
Winded  into  counties  and  hundreds^  and  all  perlons  then  came 
within  one  hundred  or  other,  and  dien  the  king's  relations  had 
the  government  of  them,  and  therefore  they  were  called  con* 
fiuieuinei,  and  io  are  the  earls,  lords  lieutenants,  &c.  at  this  day  ; 
ana  then,  when  the  office  became  troublefome,  there  were  or* 
dained  vicecomites,  which  name  remains  to  this  day,  and  the 
others  continue  to  be  called  confanguinei,  but  have  00  power  in 
die  county,  having  only  the  honorarv  name  of  earls,  or  comites 
of  fiich  or  fuch  a  country,  &c.  And  for  the  better  government 
of  thefe  counties,  the  vicecomites  had  two  courts,  but  out  of  thofe 
the  king  eranted  petty  leets,  and  court  barons,  but  the  tourn  of 
the  (bcriff  had  the  fuperinUndent  power,  they  being  derived  x>ut 

of 


14  Coutt; 

of  the  (heriff's  tourn,  as  in  Dy.  13.    And  then,  afterwards,  M 
king  granted  away  fome  hundreds  in  fee-fimple,  and  fome  fran-  | 

chi^s,  and  the  laft  excluded  the  king  utterly,  but  the  hundreds  i 

granted  in  fee  were  not  wholly  exempt.  On  this  arofe  fome 
Confuflon,  and  the  parliament  hereon  took  notice,  that  the  execu- 
tion of  juftice  was  by  this  much  interrupted,  and  therefore  came  1 
the  JlaiuU  of  a  E,  %,  that  fheriffs  (hould  be  fufficient  perfons, 
and  have  lands  m  the  county,  and  fo  be  able  to  anfwer  both  the 
king  and  country,  and  that  bailiffs  and  fermers  of  hundreds  (hould 
be  Efficient  men.  And  at  this  time  hundreds  were  grantable  for 
years.  Then  csm^  th.t  Jlatute  of  2  E.  3.  cap.  4,  and  5.  that 
iheriflfSs  (hould  continue  but  for  one  year,  but  this  took  not  away 
the  whole  inconvenience,  for  the  crown  ftiU  granted  away 
bailiwicks  and  hundreds  for  lives  at  rents  on  fuch  exceffive  dear 
rates,  that  made  them  endeavour  to  make  up  their  money  by  un* 
lawful  means,  and  thereon  came  the  ftatute  of  2  E.  3.  cap.  129 
and  14.  E.  3.  cap.  9.  By  the  firft  it  was  enabled,  that  all  hun- 
dreds and  wapentakes  granted  by  the  king,  (hall  be  again  an« 
nexed  to  the  county,  and  not  fevered ;  and  by  the  other  ftatute, 
that  all  (hould  be  annexed,  and  the  (heriff  (hould  have  power  to 
put  in  bailiffs,  for  which  he  will  anfwer,  and  no  more  (hall  be 
granted  for  the  future ;  and  one  reafon  of  this  was,  becaufe  the 
king  granted  away  hundreds,  and  abated  not  the  (herilF's  (arm  ; 
Arg.  2  Show  98,  99*  pK  98.  Pafch.  32  Car.  2.  B.  R.  in  cafe  of 
Cade  V.  Ireland. 


S^ndled.  (^-  0     '^^^  Hundred  CoMXt  Jurifdlakn. 


Br.  Caf- 
tomtypl.  s8. 
cites  S.  C. 


[i.  1 N  an  hundred  court  they  may  fwcar  12  frunun  to  prefent 
1   a  thing.  ^9  E.  3.  35.  6-] 
[2.  In  an  hundred  court  they  cannot  boldpUa  of  debt  or  trefpafi 
where  the  debt  or  damages  amount  to  ^os.  Co.  Lit.  ii8.] 

[3.  In  an  hundred  court  they  cannot  hold  plea  of  a  trtfpafs  vt 
(ff  armis.  Co.  Lit.  118.J 
Br.  Cuf.  [4. '  By  ufagi  a  man  may  be  amerced  for  not  bringing  a  porpoife^ 

cU«*sf  c*^*  «r  other  royal  fijh^  that  he  finds  in  the  parifh,  to  the  manor  of  the 
but  (ays  it  hundred^  where  he  (hould  have  I2d.  for  his  labour,  though  the 
WIS  natber  lord  of  the  hundred  hath  a  property  in  the  thing  for  which  the 
fffirmcdr  •"^^c'n^nt  «•    39  E-  3-  35-  b.] 

but  that  the  cuftom  may  be  allowable. 

|]  15  3  5/  Note,  that  for  amercement  in  the  hundred  the  hrd  may  iif^ 
train  the  beajfs  of  the  offender  throughout  all  the  hundred^  though 
they  are  net  in  tie  lanaof  the  party.  Br.  Court  Baron,  pi.  13. 
cites  2  H.  4.  24. 

6.  Hundred  can  not  try  iffue  by  inqneft ;  for.  the  lord  cannot 
compel  his  franktenants  to  vteeBx.    Br.  Court  Baron,  pi.  23. 

•  I"?*.  !^*      ?•  This  is  no  court  of  record^  and  the  fuitors  are  hereof  judges  ; 

ail 's*  p    of  the  ]mtiquity  and  jurifiiidioo  hereof,  vide  Magna  Charta,  and  as 


Courts  z^ 

ttie  ket  was  derived  out  of  the  tourn  for  tbi  iafc  if  the  pe$pli^  (o 
Ms  €§urt  of  the  hundred,  for  the  fame  caufe,  was  derived  out  of 
tbi  c§ttrt  of  tb$  county^  and  is  a  court  baron  in  his  nature.   4  Inft. 
267.  cap.  56. 

8.  The  ^iTr  of  this  court  is  Curia  E.  C.  MiUtis  Hundredi 
fui  dt  B.  in  Com\  Bud  tent\  is^c.  Coram  A.  B.  Senefchallo  ibi^ 
itm^     4  Ixift.  267.  cap.  56. 

9.  By  the  Jlatute  of  i^E.  ^.  hundreds  (except  fuch  as  then 
were  of  eftates  in  fee)  are.  rejoined  (as  to  the  bailiwick  of  the 
fame)  to  the  counties^  and  all  grants  made  to  the  bailiwick  of  hun- 
dreds, (Ince  that  ftatute,  are  void,  and  the  making  of  the  bailiffs 
thereof  belong  to  the  CherifF,  for  the  better  execution  of  juftice, 
and  of  his  office ;  and  fo  it  was  refolved  by  the  Lord  Treafurer 
Lea,  and  all  the  barons  of  the  exchequer,  and  fo  decreed  in  the 
Exchequer  Chamber  between  Fortefcue  of  Buckinghamdiire,  and 
the  fberifFof  the  fame  tourn,  %  Car.  the  plaintiiF  having  of  late 
divers  hundreds  granted  to  him  for  life  in  the  county  of  Bucks, 
xeferving  a  rent,  which  the  iherifF  difallowed,  and  put  in  bailiiFs 
of  his  own:  and  a  commandment  was  given  to  the  court  by  the 
attorney  general,  to  avoid  the  like  in  other  counties,  for  that  they 
were  againft  law,  and  belonging  to  the  office  of  the  fherifF,  and 
were  occaiions  of  delays  and  hindrances  of  juftice.  See  the  fta- 
tute of  W.  2.  cap*  36.  againft  procurement  of  fuits  in  this  court. 
4  Inft.  267.  cap.  56. 

ID.  In  the  hundred  court  the  fuitors  are  the  judges^  and  not 
the  lord,  though  the  writs  (when  the  proceedings  are  by  writ) 
are  dirc^ed  to  him,  which  is,  becaufe  the  court  is  his,  and  the 
profits  belong  to  him,  and  he  is  to  fee  juftice  done.  6  Rep.  1 1. 
Paicb.  25  £liz.     Jentleman's  Cafe. 

If.  One  fued  in  B.  R.  for  cofts  given  in  the  hundred  court 
which  was  under  40s.  and  declared,  that  the  court  was  held 
before  the  fteward  fecundum  confuetudinem  manerii  prxdidi. 
Exception  was  taken,  that  the  fteward  is  not  judge  in  fuch  court, 
but  the  fuitors ;  but  per  Cur.  a  Jleward  by  a  cujiom  may  be  judge 
in  a  hundred  courts  and  that  fo  it  had  been  held ;  and  here  the 
plaintiff  has  declared  upon  the  cuftom,  the  declaration  being  fecun- 
dum confuetudinem  manerii ;  and  a  man  may  fue  here  in  B.  R.  for 
afum  under  40s.  As  if  los.  cofts  be  given  in  any  fuit  here,  he 
may  fue  for  them  in  B.  R.  Le.  316.  pi.  444.  Pafch.  30  Eliz.  B.  R. 
Anon. 

12.  Itwas  argued hjMx.  Ho\tytbat  the  execution  in  thehun^  sKeb.is^; 
ired  court  is  by  dijlringas^  and  not  by  levari  facias^  and  divers  j|.VVjr!'ac- 
books  were  cited  to  that  purpofe  ;  fed  non  allocatur ;  for  where  cordingiy." 
tbi  b$9bs  ffeak  of  a  diflringas^  it  is  intended  of  a  levari  facias^  — -  Levari 
becaufe  a  diftringas,  and  fo  in  infinitum,  would  be  endlefs  in  an  [j^^p  "  "^ 
txecutton.  2  Lev.  81.  Hill.  24  and  25  Car.  2.  B.  R.  in  cafe  procefs  of 
of  Doc  V.  Parmiter.  •  hundred 

court,  but  a 
Hfri9%fu\  bat  /pcwrr  may  be  hy  eufom\  per  Holt  Ch.  J.  7  Mod.  44.  Trin.  1  Ann.  B.  R* 
Aaoit.  .  S.  P.  aod  generaUy  all  the  hundred  coaru  in  England  have  uich  a  cuflom  ;  but  the 
true  cofBiBoa-Uw'proccft  is  a  dillrtngu.  7  Mod.  1.  Pafch.  a  Ano.  B.  R.  Anoo.— ~-i  Sallu 
SOI.  pi.  3.  S.  P.  aad  fccni  to  be  i&  S.  C. 

Vol.  VU.  C  13.  In 


U6  (Couet^ 

13.  In  tr^Niik  tfid  defendant  juftified  by  bvarl  fmas  Mf&rJbJt 
fy  thejliward^  anif$aUd  hj  htm  in  a  hunirti  e^urt  lield  before  the 
IVeward  and  fiiitors ;  per  Cur.  The  fealine  of  procds  by  the 
fie  ward  is  •  fufficicnt,  but  the  court  being  faidto  be  Ceram  fi^^/* 
ihallo  ^  fi^ateribus^  it  is  ill^  and  judgment  for  the  plaintiiF  on 
demurrer  j  but  Ceram  fe^atoribus  per  B.  femfchallum  [had  been 
well  enough]  3  Keb.  117,  pi.  29.  Hill.  24  C^u-.  2«  B.  R*  Doe 
¥•  Parmiter. 

14.  Trefpafs  fir  taking  his  harfis ;  the  defendant  jufiifies  hf 
virtue  of  a  rtcvoery  in  a  hundred  ceurt  befmte  J.  $•  JemfibaUutn 
Domini  Regis^  and  that  a  levari  facias  iffued  eutj  and  by  virtma 
thereof  he  prout  mint/ier  curia  did  feije  the  horfes  upon  that  exeesh* 
tion.  The  plaintiflFr^/iVx,  and fets  forth  theflatute  #^  li.  £•  3.  9, 
and  avers^  that  this  hundred  was  not  granted  in  fee  at  the  time  of 
making  of  that  fiatutei  and  the  queftion  intended  was,  bow  hs 
that  ftatute  fhoiild  extend,  and  what  hundreds  Ibould  be  annexed 
to  the  (herifFwick  by  that  ftatute  ?  Baldwin  pro  quer*  agreed,  thllt 
the  king  might  have  hundreds,  and  fo  might  a  fubied,  but  then 
they  muft  be  fuch  as  were  in  the  hands  of  a  fltlijeft  in  fee  at  the 
time  of  the  making  of  that  ftatute.  Atkins  Ciid,  Lord  Ch.  J. 
Hale's  opinion  was,  in  this  cafe,  that  it  extends  to  fuch  only  at 
had  been  granted  out  fince  the  ftatute  10  £.  i.  But  per  tot* 
Cur.  that  cannot  come  in  queftion  here ;  for  here  being  a  court  de 
fa£lo,  the  plaintiff  {hall  not  in  this  aftion  try  the  title  of  the  owner^ 
and  it  Is  all  one  as  if  there  be  a  dtfleifor  of  a  manor,  and  a  re- 
covery in  that  court  baron,  the  ofliccr  may  wdl  juftify  execut-^ 
ing  the  procefs ;  for  he  that  is  in  pofleffion  is  donrinus  pro  tem- 
pore, and  if  they  would  try  the  title  it  might  be  by  quo  warranto^ 
or  aHion  on  the  cafe  \  and  for  that  reafon  they  all  gave  judgment 
for  the  defendant.  Freem.  Rep.  204.  pK  207.  Mich.  £675. 
Ward  V.  Bent, 

For  more  of  the  hundred  court,  fee  Crompt.  Juriiai£Hpn  of 
Courts,  231.  to  the  end.— 4  Inft.  267.  cap.  56.— -And  fee 
tit.  Hundred. 


(H.  a)    Piepowders^ 

[l.  CJ^O  every  fair  a  court  of  piei»owders  heltmgs  of"  Righh  17 

-^     E.  4.  cap,  2.] 

I2.  Mirror  de  Juftices,  fol.  3.  cap.  i.  feft-  3-    That  fiwn  Jaf 

to  day  the  right  of  ftrangers,  plaintifis,  in  bits  and  markets  bp 

haftened,  as  of  duft,  according  to  the  law  of  merchants.  J 

Minnot'  [3.  17  Ed.  4.  cap.  2.  reciting,  that  divers  perfons  coming  ta 

Ti^^^fucb'  f^^^^  *'  grievoufly  vexed  and  troubled  in  the  court  of  piepowders  by 

'^tbZide    fiigned  anions,  and  alfo  by  actions  of  debis^  trefpaffes^ feate^,  and. 

hy  the  plain-  contra^s^  made  and  comfnitted  out  of  the  time  of  the  faid  fair^  or 

%'dlt!ma    ^^n*^^^fi^^ion  of  the  fame  J  contrary  to  equity  ani  good  confcienu^ 

IfftrlnTffut  &«•  be  it  ena&td^  that  no  miniflprofwy  fuib  court  of  piepowders 

t9  tU  con*  Jhall 


JbM  Mi  oHf  pteMj  wifbout  9aih  mait  ly  pimniijf  4r  Ms  MofHliy^  trary.  17 
that  the  centra ff^  or  $ther  feats  contained  in  the  deciarationj  tvere  p^^'^^f^ 
Made  within  the  fair^  and  within  the  time  of  the  fair^  and  within  Thii  Uauto 
the  jurifdiifion  and  bounds  of  the  f aid  fair;    j  R.  3.  cap.  6.]        '«'»•  m»<i« 

by  the  a  R.  3.  cap,  6. 

4.  The  Jleward  is  judge  df  thi«  court:  for  it  is  a  court  of^^^P  "• 
record.    Br.  JuriCliaion,  pi.  in.  cites  6  E.  4.  3.  IcS7ding?' 

Ijr*  and  ?  E  4.  ft3.  a. Br.  l£rrdr,  pi.  162.  cites  6  £.  4.  3.  and  7  £•  4. 13.  that  of  error  in  court 

of  piepowders  Itei  writ  of  error,  and  not  of  falfe  jadgmcnt,  which  proves  that  it  it  a  court  of 
Rcora,  aad  thit  per  LiukMO}  ^uod  nop  negat^.^^^ Inft.  172.  cap.  60. 

5*  This  court  is  ^  court  of  record  if  it  may  hold  plea  of  any  f  1 7  1 
lam  mftrjLOs.  adjudged  and  amrmed  in  error.  Jenk.  132.  pi.  70.  s.  c.  cited 
ciM  13  E.  4,  8.  D.  133.  F.  N.  B.  18.  ^  •  ^"J*-  »3. 

6,  In  the  court  of  piepowders  the  ptaintiff^or  his  attorney  fiall 
ho  examined  by  oath  if  she  matter  arijes  within  the  fair^  and  the 
defendant  may  plead  that  it  ariies  in  a  foreign  place*  Br.  Jurif- 
di&ion,  pi.  119.  cites  i  R.  3.  cap.  6. 

7.  This  court  is  *  incident  to  every  fair  and  market,  as  a  court  *  ^^»*  *n«^ 
baron  to  a  manor,  and  is  f  derived  of  two  Latin  words,  as  is  one  wnno* 
apparent,  and  fo  called,  becaufe  that  for  contraAs  and  injuries  done  vrant  iiic 
concerning  the  lair  or  market  there  (hall  be  as  foeedy  juftice  done  f'^'  'cfeiy- 
for  advancement  of  trade  and  traffick,  as  the  duft  can  fall  from  the  coLt,  fic 
foot,  the  proceeding  there  being  de  hora  in  horam ;  and  therefore  diaum  fuii^ 
Braflon  (aith,  Item  propterea  qui  celerem  debent  habere  jujlitiam^  ci'lint*^'  ^  r 
ficut  Junt  mercatores  quibus  exbibetur  jufiitia  pepoudrous^  f^c.  34.^itc$  19 
4  Inff.  272.  cap.  60.  H.  8 . 

Fin.  Law, 
tro,  15.  ckei  Sr,  C.^^-k^Brownl.  175.  Trio.  13  Jac.   Brown  v.  Goldrmith,  S.  P;    ■     ■  BuUt.  55. 
S.  P.  by  Croke  J. 

f  Jcnk,  13a.  pi.  70.  fays  it  is  called  Curia  Pedis  PuWeVizati,  becaufe  of  the  confluence  of 
people,  who,  by  their  inotion,  raife  pulverem  vel  lutttra. 

8*  ^ttd  there  may  be  a  <!ourt  of  piepowders  by  cu/lom  without 
fair  or  market^  and  a  market  without  an  owiteF.    4  inft.  27a. 

(I.  a)    Fkpowien.    What  AHlon  lies  there ; 
aad  for  what. 

£l.  ¥F  one  Jlanders  another ^  who  trades  in  the  market^  in  any  •  Cm;  E. 
JL    thing  which  concerns  his  trade ^  the  aftion  lies  in  the  court  ^^^^^{^"^ 
of  piapowdors,  but  the  words  ought  to  be  fpoke  *  in  the  market,  johns,  s.C. 
and  not  before  j.  but  if  the  words  do  not  concern  any  thing  touch--  &  s.p.  — 
iy  the  market^  the  court  hath  not  jurifdi6Uon.     Co.  10.  73.  JJ.^'^jjJ^ 

held  ac- 
cordingly.-—S.  C.  dted  Mo.  ^31.  in  pi.  ti6.— — — 4  Inft.' 170.  ea'p.Go.  cites  S.  C.  &  S.  F. 
adjndrea-i— «»— S.  C,  cited  t  Bttltt.  ai.i  ■  ■  .  -An-  aftion  upon  the  cafe  yor  ./KtMr^rrovx  tufdu 
bronijit  ki  a  court  of  piepowders,  for  •w^tdt/fokem  Ung  btfare  the  etatrt  wat  beid^  adjudged  there 
for  the  plaintiff,  and  affirmed  here  in  a  writ  of  error,  becaufe  the  court  wa»  laid  /•  it  held  bjf 
frefcrtf(l4n.    %  fiaUt  23.  citei  S  >c.    White  v.  Snow. 

C  a  2.  No 


§7  COIttt« 

2.  No  aftion  Km  upon  a  C9ntra£i  made  gt  a  fair  Uffn.  D% 
3.  M.  133.  8o.  adjudged.] 

3.  An  a£tion  of  tre(pafs/<?r  an  ajnhult  and  battery^  was  brought 
in  a  court  of  piepowders  for  an  qffault  done  long  bofon^  and  well 
maintainable*  2  Bulft.  23.  cites  Hill.  33  £&.  Chambers  v. 
Pert, 

4.  Though  it  be  the  klng^s  courts  yet  dtlt  on  a  final  law  (hall 
not  be  brought  there.  But  becaufe  they  have  power  to  hold 
pleas  in  adions  of  debt,  and  fo  had  colour  to  hold  plea,  in  fuch 
aftion  a  judgment  given  therein  is  not  void,  but  voidable  by  error. 
Cro.  E.  530,  pi.  59.  Mich.  38  &  39  Eliz.  C.  B.  Wilkinfon  v. 
Netherfol. 

Mo.  €t3,  5.  A  piepowder  court  may  bi  as  will  to  a  marht  as  a  fair^ 
854*.  Hall  ^^  *^^  no  jurifdiSfion  of  any  matUr  but  what  hapfins  in  thi  marht 
V.  Joow  s.  thi  fami  day.  Cro,  E.  773,  774,  pi.  2.  Mich.  42  &  43  Eliz. 
C-&?/P.  B.  R.    Howe!  V.  Johns. 

and  airo  it  "^ 

may  be  by  cuftom  of  i  city  or  pUcci  where  there  ii  do  &ir  or  market  at  that  timci  and*  citct  t$ 

£.  4.  8. 

[  18  1       6.  The  jurifdidion  thereof  conGfteth  in  A«rr9ifr/i^MX. 

A  court  of        i//.  The  contra^  or  caufi  of  aStion  muft  be  in  thi  fami  time 

ScM!ihou«h  °^  ^^^  bxtitfair  or  market^  and  not  before  in  a  former. 

it  be  inci-       7.dly.  It  muft  be  for  fome  mattor  conctrning  thi  fami  fair  or 

dcfflt  to  a      market,  done^  complained  on,  heard,  and  determined. 

^Ib^xt^      3^'y^  ^^  ^^^  ^^  ^i^bi^  ^*'  pncina  of  that  fair  or  marht. 
may  be  in  a      ^thly^  The  plaintiff  mufi  take  an  oath  according  to  the  ftatute 
market ;      of  ij  E.  A.  2.  but  that  concludcth  not  the  defendant.    4  Inft. 

and  like-       ^-^  ^  ^ 

vifeiDsvbc      / 

by  the  cuf-  [7.  jfnd  all  this  was  nfohed  and  adjudgid  in  a  writ  of  orror^ 
tomoUdty  irought  j>y  Hall  v.  Jones,  and  thi  cafi  was  this ;  Joms  being  r#* 
where  there  Vj^^'*  9f  '*^  Bijhop  of  Gloucifter^  brought  an  action  upon  the  cafe 
it  00  fair  or  iff  tbi  court  of  piipowdirs^  belonging  to  the  market  in  Gloucefier^ 
S  tiSe"  ^^^"!^  Hall  for  thefe  words^  maftir  Joms  and  his  dirks  havi  by 
and  tStrew    colour  of  his  of^ci  ixtoTtid  and  gottin  300/.  per  annum  by  unlaW" 


fore  though  ful  nuanSj  for  many  years  together^  above  their  ordinary  fees^  for 
the^c^t"*  P^^^^i  ^iftaments^  and  granting  adminijlrations }  and  not  guilty 
xb-TtiTtTi'ied,  ^^'^i  pliadedj  ^c.  it  was  tried  and  adjudged  for  thi  plaintiff  i 
curia  pedis  and  divirs  irrors  witi  ajjigmd^  but  thijudgmint  was  reverfed  far 
Sil;^*"'    thefe  errors  following  lY 

xncrcatiy  ift^  That  this  court  of  piepowders  being  incident  to  die  mar* 

&c.  an  ex-  ket,  hath  no  jurifdi£fiin  but  of  fuch  things  as  concern  the  market^ 
thwtto  waa  ^^  "^^'^  flanderous  words  didf  in  no  fort  concern  the  market  5  but 
difaiioKired,  if  oue  ilander  the  wares  of  any  in  the  market,  whereby  he  cannot 
*>«caurc  the  make  fale  of  them,  an  aftion  doth  lie  in  that  court, 
i^hwv  ^^y^  ^^  appeared  in  the  record  that  die  words  were  Ipoken  thi 

iecundum  day  hifon  thi  markity  and  no  afiion  lieth  in  Aat  court  but  for  an 
confuetudi.  ijijurv  within  the  jurifdidion  of  die  court  done,  complained  on, 
Sr  Ato!"  ^^^^  ^d  determined  on  the  fame  market  day,  the  proceedings 
£>'3«68ii  being  de  hora  in  horam^  and  widiin  the  precin^  of  die  market. 
pL  8^4.      And  hcrewidxagrcefli  3  Mar.  Dicr,  132.    And  it  mfas  refolve^ 


diat  this  court  was  incident  as  well  to  a  mari:et  as  to  a  hir.  Ei>*-  B.  R. 
4lnft.  272.  "'"'•. 

13  E.  4.  8.  ■  Cro.  £.  773.  pi.  ••  Howell  v.  Johni,  S,  C.  but  faya  nothing  of  the  recunduia 
confuctodincm  ctviutit,  tnd  judtment  was  revcrfed*  Mo.  831.  pi.  1x6.  cites  S.  C.  by  the 
name  of  Powell  v.  Jooca,  aa  adjudged  that  the  adion  doea  not  lie,  unleft  the  word*  were  fpoke  ia 
the  marketer  lair.—  S.  €•  cited  Arg.  a  Bulft.  ai.  that  the  judgment  was  reverfed  for  th« 
crrora  mentioned  m  above  in  4  Inft,  aya*'  ■  S.  C.  citc4  ]>.  13a.  b.  Marg.  pi.  80.  that  judg* 
aient  was  reverfed« 

8.  CoMiralfSy  hatUries^  and  ajfaults  ve  determinable  in  a  court  lti»onlyfo» 
of  piepowders,  but  not  anions  of  the  cafe  for  words ;   for  that  ^'"Vaa 
tfaefe  do  not  difturb  the  market;  per  Fleming  CL  J.  %  Bulft.  24.  andforavliN 
Mich.  10  Jac.  in  cafe  of  Goodfon  v.  Duffil.  '"-'  ^^ifi«i 

•^  wthlm  the 

MMrkett  Mid  fy  occajiom  of  the  market^  as  batreriea  or  diftdrbaocea  happening  there.  But  if  the 
vnrdi  were  by  occafion  in  the  fame  market,  it  might  perhaps  be  othcrwifCf  Cio..£.  773.  pi.  a. 
Hich.  4a  it  43  £Uz,  B,  R.    Howell  v.  Jones. 

(K.  a)     [A  Court  of  Piepowders.]     Of  what 
Things  and  jidtions  it  may  hold  Pica. 

[i.  TTIDE  Mirror  de  Juftices  16.  b.  cap.  i.  fed.  15.  of  what 

V     anions  they  ttail  hold  plea.]  f   IQ  1 

[2*  A  court  of  piepowders  belonging  to  a  &ir  cannot  hold  plea  vfhfjti\ii 
of  MigatiwSy  for  .this  is  ordained  for  things  arifing  in  the  fair,  coutt  is  aa 
Mich.  10  Jac.  B.  R.  between  Goodfon  and  Duffield  per  Curiam.]  *"/°jjfS?e 

3.  There  may  be  a  court  of  piepowders  by  prefcription  without  fair,  it  can! 
a  fair  or  market y  that  may  hold  plea  of  obligation  by  frefcription.  ««>«  hoW 
Mich.  10.  Jac.  B.  R.  between  Goodfon  and  Dujffleldy  reWved  per  ggtiions"!  w 


or 


Curiam.]  things  hap. 

fore  the  fair ;  bot  where  it  is  by  prefcription  it  may  hold  plea  of  an  obligation,  &c.  though  it  ap* 

peara  that  the  obligation  was  made  in  the  May  before  the  fair.    Mo.  830.  pi.  at  16.  S.  C. — 

Cro.  J.  313.  pi.  14.  S.  C.  &  S.  P.  refolved,  that  they  may  be  by  cuftom  in  villa  and  borougba  for 
^ny  caaiiet,  aa  debu  upon  bonds,  or  other  wife,  or  any  caufct  done  at  any  time,  being  tranfitory 
and  pcrfonal,  and  fo  they,  are  in  divers  cities,  as  Briitol  and  GJoucefler,  and  a  record  was  cited 
Uich.  8  Jac.  Roc.  146,  in  cafe  of  ^Vbite  v  Blunts  where  fuch  a  judgment  in  Gloucefter  wu  affirmed 
%fi  be  good;  and  Hill.  33  Eliz.  in  cafe  of  Perd  v.  Chamhertt  where  fuch  cuftom  was  alleged  to  be 

an  Cancel  bury,  and  held  good. *-2  Bolil.  ai.  S.  C.  &  S.  P.  held  accordingly  ;   and  ibid.  83. 

Arg.  cUes  the calea  of  Chamben  v  Pert^  and  IFhite  v.  How      ■  ■-*  S.  C.  cited  D.  138.  b.  Marg. 

pi.  80.  as  adjudged  accordingly. Ibid,  cltea  Mich.  39  Se.  34  £liz«  Parker  v,  Omely^  where 

•rror  waa  brought  on  the  recovery  had  by  Onely  againft  Pai  ker,  in  debt  foip  performance  of  cove- 
aama  ia  tbe  coort  of  piepowdera  in  Cantcrbur>,  and  che  ftile  of  the  courc  was,  "  Placita  tenu  in 
^  Caria  Pedis  Pulveria'  in  Civiute  Cane."  wichout  faying,  **  in  pkno  macaco  tenu"  and  Wray, 
Fenner,  and  Clench  held  this  to  be  error,  and  judgment  reverfed  againft  tbe  opinion  of  Gawdy, 
bccaufe  the  plea  waa  concluded,  **  juxca  confuccudinem  villae  praedi&e"|  but  (ays  Nota,  13  £.  4. 
8.  piepowdert  witboot  a  market,  and  thia  book  waa  not  remembered  by  any,  which  is  verbatim 
contrary  to  thia  refolution. 

*  Cro.  £.  956.  pi.  31.  Mich.  33  5c  34  Eliz.  B.  R.  Penred  v.  Chambers,  S^  C.  k,  S.  P.  held 
per  Cur.  but  the  prefcription  mult  be  in  the  ftile  of  the  court. -.^.- — S,  P.  CfO.  C.  45,  46.  Midfc 
aCar.  C.  B.    Uodgn  v.  Moyfc. 

4.  If  a  men  make  a  contraa  for  land  in  a  fiir  that  cannot  be  S.  ^tnd  it 
within  their  jurifilidion,  and  thev  are  not  to  hold  plea  of  fuch  a  be^eld^bo. 
contrad,  but  only  of  buying  and  felling  goods  in  the  fair,  and  the  fore  the 
wiyor,  if  nwwr  of  the  fiur,  cannot  bt  a  gwijim^rd  of  it  j.  agreed  JSTJliina 
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ht  held  be.  per  Cur.  a  BheW.  i8i.  fii.  i8o.  Hill.  33  aad  34  Car.  2.  B.  IL 

^yiTun-Cholmley  V.Morton. 
kit  fy  at/em.    Skin.  3|.  pi.  to.  Aiioa. 

(K*  a,  z)    [Court  of  Piepowders.] 
Pleadings  and  Proceedings. 

S.  C.  citea  I.  1 T  was  affigned  for  error  upon  record  given  in  the  court  of 
Marg*  ^'  "*•  piepowders  ficundum  conjuttudintm  civiiatis^  becaufe  it  did 
^e(k.  a}  ^^fry  i^  P^^  mircat$  vtl  firtOy  and  it  was  adjudged  no  error  bv 
pi*  t.  realon  of  thefe  words,  fecundum  confuetudinem  civitatis,  (b  that  it 

appears  that  the  court  of  piepowders  maj  be  bj  cuftom  without 
fair  or  market.    Br.  Error,  pi.  171.  cites  13  £•  4.  8. 

2.  Error  was  alSgned  upon  a  judgment  in  a  court  of  piepowders 

in  Gioucefter,  becaufe  the  adjournment  was  entred  idim  din 

datuf  ifij  whereas  it  ihould  be  tadem  bora^  but  held  good.    Mo, 

459>pi.  637.  Mich.  38  and  39  Elix.  Anon. 

THey  o9P-        3,  If  judgment  be  given  upon  a  contra&  m^de  at  0  fair  pnci'' 

^K\^%ny^  rf^»/,  and  no  plaint  was  then  entred,  it  is  erroneous.    J^.  2xx* 

■utter  but    pi.  4*« 

what  bap* 

peoi  in  tbe  maiiut  tbe  feine  4>/*    Cro.  £.  773.    Howell  v,  Jonei. 

4.  If  judgimnt  be  againft  defendant  he  muft  be  amerced^  or 
elfe  the  judgment  is  erroneous.    Jenk.  91 1.  pi.  48. 
Socli  court       5.  Such  a  court  laid  to  be  held  by  pnfcripthn  and  cbatttr  is 
Ci^,aiough  ^^^  '^^  *^  charter  being  a  confirmation  of  the  prefcription, 
pot  ]m  fiimo  2  Buls.  21.  Mich,  JO  Jac.     Goodfon  V,  Duffll. 

mercaiu^ 

ice.  *  but  thca  it  rouft  be  by  prcfcriptioA,  and  tbt  frffcripthn  muft  it  in  ibt  Jlik  of  tbe  ctmrii 

Cro.  £.  8^6.  pi.  31.  Mich.  33  &  34  £li»,  B.  R.    Penrcd  v.  Chamber!, 

•[    20   ] 

For  more  of  the  court  of  piepowders  fee  Crompt^  Jurifdidion 
of  Courts,  229  to  230.  b.  &c.— 4  Inft.  272.  cap.  6o.««« 
Prynn's  Axumadv'  &c.  on  4  Inft.  190  to  199,  &c. 

(L.  a)  Courts  of  Boroughs^  and  other  Inferior 
Courts.  Of  what  Things  they  may  hold  Pica, 
[and  in  refpeft  of  the  Declaration,]  and  try  by 
Jury  there. 

•»•«••  [x.  TF  an  oHigaii9n  be  madi  eut  cf  the  jurifdiai^n  of  die 
pi!^3rs.  C,  A  court,  though  tbe  affion  brought  upon  it  is  tranfitory  as 
and  the'  *  tbe  otber  court Sy  as  the  courts  at  Weftminfter,  tbat  baife  a  general 
^^  Mtr**  J^^*fi^^^^y  y*'  ^^^  inferior  courts  have  not  any  jurifdi&OA  of 
«7p.  gp^'  any  thing  that  arifes  out  of  the  jorifilidion,  and  therefore  thef 
Pafeh.  15  have  not  power  to  hold  plea  thereof.  Pafcb.  15  Car.  B.  R.  be» 
£.*F,  1^*^'  ^^'^^^^  MMmSfm  an4  BirMrd  ac^udgqd  per  Ciu^iam^  in  at\  adios 

brought 


krooght  by  bim  that  recovered  upon  fitch  obligation  in  an  inferior  ^^^^  (o  ^ 
court  for  an  efcape  of  him  that  was  taken  in  execution  upon  ^  ^'  ~^ 
the  judgment  againft  the  officer  that  fufFered  him  to  efcape;  and  by  Baroa 
adjudged,  that  this  was  coram  non  judice,  and  meerly  void  i    and  i]o\\n) 
that  the  officer  (hall  uke  advantage  thereof,  and  judgment  given  f'l^^f^' 
againft  him  that  brought  the  adion  for  the  efcape,  after  a  verdiiSb  a 567. Mich. 
for  him.    Intratur  Trin.  14.  Car.  B.  R.  Rot,  1590.  for  there  it  4  ^'-  ^  M. 
appiars  by  the  declaration^  that  the  obligation  was  made  at  a  place  "*  yl^c^ji^ 
in  the  body  of  the  county  out  of  their  jurifdi<Slion.]  the « xciie. 

^uer,  in  tl\« 
Cife  of  Cwtftme  v.  Pm/t,  and  fatd,  that  true  it  is,  if  it  appears  by  the  declaration  of  the  pUimiff, 
that  the  caufc  of  a£lion  arofe  out  of  (he  jurifdi^lion  of  the  coart,  all  the  prorecdtngt  afier  (hall  be 
void,  St  coram  non  jitdicc,  and  this  waa  the  reafon  of  the  judgrbcnc  in  the  cafe  of  Richardion  v. 
Barnard,  in  RoU'a  Abr.  545.  809.  March's  Rep.  8-  bccaule  it  appeared  in  the  body  of  the  dccia- 
ration,  that  the  place,  where  the  obligation  was  made,  was  io  the  body  of  tjie  county  out  of  their 
jonfdiAton ;  bat  where  nothing  of  this  appears  by  the  plaintiff*!  declaration,  it  ought  to  be  ooca* 
ficd  to  the  court  by  the  defendant'a  plea  to  the  jurifdi^lion  of  the  courtt 

fa*  In  an  adion  upon  the  ca/e  in  an  inferior  court,  if  the  plain*  Mar.  3.  pL 
tiff  diclans^  tbat  at  a  place  within  the  jurifdiilion  of  the  court  f^^mrtobe 

the  drffndant  ajfumid^  that  in  cenftderation  that  fuch  a  Jhip  Jhould  s.  c. 

gofrgm  Tarmduth^  which  was  cut  of  the  jurifdiSfion^  to  jfrnjier-  E»'orof  a 
damy  he  would  give  to  the  plaintiff  5/.  and  avers,  that  the  Ihip  ^JJ'^i^hT^mar- 
went  firom  Yarmouth  to  Amfterdam,  and  thereupon  the  defendant  ihaifea, 
pleads  not  guilty ;  this  is  not  triable  in  this  inferior  court,  bscaufe  "p^"  » t^*- 
they  cannot  enquire  of  thofe  things  which  are  out  of  their  jurif  ^'^^hj^^jhe 
dicliony  and  without  it  the  adion  does  not  lie,  though  the  agree-  juiiraift.on 
mcnt  was  within  the  jurifditaion.     Pafch.  15  Car.  B.  R.  between  «f  t^*^ 
Brian  and  Langhorn  adjudged  in  a  writ  of  error  upon  fuch  a  ^'^^^'^  ^.3, 
judgment  in  Newcaftle,  and  the  judgment  reverfed  for  this  error,  in  confide 

Intratur  15  Car.  Rot.  465.]  ^•"°"  «/ 

received,  tbat  he  v^euld  pay  bIm  fitch  a  fum  ^vben  be  rtttrrnei  into  KngfanJ  from  Hamhvougbj 
fbetng  a  place  beyond  the  ^as;]  and  becaufe  the  a^lion  it  brought  of  an  a^  to  be  done  it  Ha'n- 
Dorough,out  of  the  jurifdi^hoo  of  the  court,  it  waa  holdrn  error,  and  the  judgment  was  reverfed. 
Cro.  C.  571.  pi.  9.  Hill   to  Car.  B.  R.     Anon. 

Debt  was  brought  itt  Briftoi,  and  the  plamtifF  declare  J  far  ^uaget  to  be  paid  upon  the  perform- 
mttee  of  a  voyage  to  be  w^ade  In  loch  tranfmarimit.  In  error  brought  this  was  held  to  be  ill ;  fcnr 
they  cannot  *  inquire  at  Briftol,  whether  ihe  party  has  performed  the  voyage  or  not ;  and  judg* 
\  waa  reterfcd  Sty.  160.  Pafcb.  1651 .  B.  R.    Wilhs  v.  Bond. 


the  jutifdiniim  of  the  court,  in  conjideratitm  that  the  plaintiff  af 
fumed  tf  draw  with  four  horfes  1  ^00  tiles  from  an  houfe  in  tledley 
in  Comitatu  Bucisy  to  the  top  of  Hedley-hill  ibidem^  the  defendfiut  c!  57^/i*i 
affumedtipay  ^.    Though  the  defendant  pleads  non  anumpfit,  pi.  i.  for 


[3.  In  an  a£Hon  upon  the  cafe  in  TVindfor  courts  upon  a  pro-  s.  C.  cited 

mifc  that  the  plaintiff  declares^  that  at  fFin^fot  aforefaid^  within  ^.^^^  *^ 

""'  "'  *  ,.-.--  agreed  per 

Cur.  tu  be 
Law.  Cio. 
n.  in 
^^ ^   ^  ^  ^  ^  .      _       .for 

J€t  the  court  cannot  proc'eed  to  try  it  upon  this  declaration,  for  j^^Jj'^^,^** 
dut  it  appears  in  the  declaration^  that  Hedley-hill  and  the  houfe  foiicwiug, 
tf  fuo^f3c.  are  in  Comitatu  Bucksy  of  which  the  jury  cannot  take 
conu&flce  j  and  if  thev  proceed  to  try  it,  th6  jury  ought  to  inquire  f^,^^^ 
of  it  for  damages.   Pa/ch.  15  Car.  B.  R.  between  •  Ive  and  Stone  •  FoI.  546, 
adgw^fcd,  and  the  firft  judgment  reverfed,    Intratur  Hill.  14  Car.  <— >r-^ 

*^- 444-3  ^  ^     , 
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Cro.  C.  1"^,  In  an  nftion  upon  the  cafe  in  the  court  of  Bath  in  comitata* 

pl^'s^lrc-    Somerfet,  if  the  plaintiff  declares^  that  be  was  a  taylor^  and  that  j 

land  V.        he  ufed  the  (aid  art  for  ftveral  porfom  inhabiting  tarn  infra  civi'-  \ 

Lockwell,  tatem  prad^  quam  alibi  infra  regnum  Jnglia^  and  the  defendant^ 
held'  th°  t  *^  fcandalize  him  in  his  (aid  art,  faid  thtfe  words  of  him ;  thou 
the  allcga.  haji  ftoU  OS  mucb  cloth  out  of  my  fuit  and  cloak  which  thou  madefl 
^on  7'*  k  f^  *"'>  ^'  ^'^  ^^^^  ^h  ^f^  o  waijfcoat^  by  which  he  lofl  bis  faid 
incrWe  of*  cuftmers ;  though  the  defendant  pleads  not  guilty,  yet  the  court 
damagei  cannot  proceed  to  try  it  upon  this  declaration,  for  that  the  jury 
-which  they  ^^^  ^^  j^jj  ought  [not]  to  give  damages  for  the  lofs  of  cufto- 
ofVn  «r'  ^^^  ^^  ^^  ^^^  jurifdiftion  of  the  court.  Mich.  15  Car.  B.  R. 
pUce  what-  between  Stowel  and  Ireland^  per  Curiam  in  a  writ  of  error  upon  a 
I^^^'^ITT  j^^g™^*^^  ^^  8^*»  ^"^  '^  w^5  rcverfed  accordingly,  but  after  a  day 
i?*Ueiand  was  given  over  to  the  next  term.     Intratur  Tnn.  15  Car.  Rot.  | 

vJBiockwcU  1587,  aiul  after.  Hill.  15'Car.  the  judgment  was  aflirmed,  becaufe  I 

jud%«1    "^^y^^fi  alleged  only  for  damages.]  j 

afiHrmed  by  three  mfticei,  contra  Barkley,  for  he  might  lofe  cuftomert  who  dwelt  out  of  the  juriC^  I 

difiion,  and  yet  the  cuftomert  may  be  within  the  jurirdidion. ^afo,  &c.  in  the  MarOuirea  | 

for  thefe  worda,  you  are  a  whore ;   and  the  plaiodff  declaredt  that  by  reafioa  of  fpeaking  the  I 

words,  (he  loft  her  marriage ;  after  verdiA  and  Judgment  for  the  platntis,  error  waa  amgocd«  that 
the  lofs  of  marriage,  which  wai  the  caufc  of  attion,  doth  not  appear  to  be  within  the  jurifdiAion 
of  the  court,  and  the  other  words  are  not  aQionable,  and  the  judgment  was  reverfed.  Raym.  63. 
Mich.  14  Car.  a.  B.  R.    Littleboy  v.  Wrighu-*-Lev.  69.  S.  C.  accordingly.— ——Sid.  85.  pi.  >4. 

Littlebury  v.  Wright.     S.  C.  but  00  judgment. Kcb.  328,  pK  63.   S.  C  adjomatnr.- 

It  was  agreed  clearly,  that  if  that  which  is  the  gift  of  the  a^on,  and  the  compleat  caufe  of  it  be 
laid  within  the  jotifdi&ion,  and  the  declaration  Qiews  further  matter,  which  is  only  aggravatioa 
or  confequential  daroage«  without  which  the  a£Hoo  would  have  lain,  (ach  matter  ncod  not  be 
averred  to  be  within  the  jurifdidioo ;  at  in  cafe  for  calling  a  woman  whore,  whereby  fhe  loft  her 
marriage,  there  not  only  the  words,  but  the  lofs  of  marriage  alfo  muft  be  alleged  to  be  within  the 
jurifdi&on,  becaufe  the  one  without  the  other  would  not  maintain- the  a£lion,  and  there  one  may 
confels  the  wordf*  and  traverfe  the  damage.  So  in  trefpafa  by  a  mafter  for  the  battery  of  bia  feiw 
▼ant,  whereby  he  loft  hit  fervice;  the  loft  of  fervice,  at  well  at  the  bauery  muft  be  laid  within  the 
InrifdiAion.    6.  Mod.  S84.    Mich.  3  Anon.  B.  R.  and  cited  and  allowed  the  principal  cafe  in 

Roll. 1  Salk«  404.  nL  I.  S.  P.  and  that  in  cafe  for  calling  the  plaintiff  whore,  per  quod  maritar 

gium  amifit,  the  loft  ox  marriage  muft  be  laid  infra  jurifdi)6tioncro ;  for  that  it  the  gift  of  the 
adion ;  but  otberwife  for  calling  her  xbicf,  &c.    Per  Cur.  Obiter. 

*{[  22  1  [5.  In  an  adion  upon  the  cafe  in  the  mayor* s  court  of  Oxon.  if 
In  Aflump-  tile  f]2\nt\S  declares,  that  in  conjideration  the  plaintiff  would  buy^ 
*\ch  *the  ^^  procure  to  be  bought^  wines  in  Londnn^  and  would  convey  them  tf 
plaintiff  de-  Oxford  to  the  defendant f  to  be  fold  by  him^  the  defendant  affumed  at 
elared,  that  Oxford  to  pay  to  the  plaintiff  the  money  laid  out  by  him  for  the 
iatfon^he*"  ^*^^^  ^^^  Carriage  of  them^  and  the  moiety  of  the  clear  profiti 
would  bring  ariftng  byfale  thereof  and  the  defendant  pleads  non  aflUmpfit  to 
for  the  de-  this;  in  this  crfc  the  court  of  Oxford  cannot  try  it,  becaufe  they 
hUftTpSwo  *^*""^*  *  inquire  of  the  performance  of  the  consideration  for  da- 
hogftieadt  mages  which  is  performed  out  of  their  jurifdi£lion,  fciiicet,  the 
of  wine  buying  of  wines  in  London^  and  the  carriage  of  them  to  Oxford 
d«"x1r''  f'^^  London.  Pafch.  1640,  between  Turner  and  Tyler ^  adjudged 
Ipfwich,  he  in  a  writ  of  error  upon  fucn  judgment  in  Oxford,  after  verdid  for 
would  con-  the  plaintiff  after  non  aflumpfit  pleaded,  and  Ae  judgment  re* 
tUfy  Wm     y^^^  accordiiigly.    Intratur  Mich,  24  Car.  B.  R;  Rot.  210.] 

for  it ;  and 

alleged, that  he  brooght  them  accordingly;  a^d  that  42!.  was  tntnus  fadtto  fatitfyhh)[i,and  that  he 
required  payment  oUhe  AtL  but  thc^dftodant  bad  not  panl  it.  Upop  demurrar  it  wMacguiked  for 
the  platnu^  and  affirmed  in  error ;  for  when  he  fhewa  that  he  did  not  require  more,  thiat  ui(Bcci. 
Cra  J.  4^8.  pi.  I4tliicb.  17  Jic.  B.  R.    Gni&B  v.'<;harlcl|^ — A  writ  ofciror  wii'brought 

10 


l9  revcrfe  •  judmcat  ^tcn  in  the  eouit  at  Bridgwateri  in  an  afiion  of  the  caHr  apmi  an  aflampfit 
to  My  fuch  a  Turn  ok  money  at  the  defeodaot'i  return  out  of  Ireland.  The  court  held  that 
Bridgwater  bath  no  power  to  enquire  of  a  thing  done  beyond  their  jurifdi£Uon,  and  Ireland  is  out 
of  their  jorifdittoUp  whence  the  party  upon  the  alTumpfit  was  to  return.  Sty.  191.  HiU.  1649. 
JLobertt  v.  Tuc|cr. 

[6.  In  an  zStion  upon  the  cafe  in  the  court  of  Launajion  in 
CtrnuHay  if  the  plaintiflF  declares^  that  wbereas  hi  was  an  attorney 
§ftbi  bundrti  court  tf  St  ration  in  Comubia^  tbi  defendant  baving 
communication  witb  7.  oft  be  faid  ojpce  of  the  plaintiffs  faid  tbeft 
jcandalous  words  ofoim,  witbtn  tbejurijai^ion  oftbe/aid  const  of 
jLauncefton,  tbou  art  a  cbeater^  &c.  After  verdi^l  for  the  plain- 
CiflF,  and  damages  given,  and  judgment,  this  is  error^  for  that  the 
jury  could  not  inquire  whetber  tbe  plaintiff^  was  an  attorney  of  tbo 
hundred  courts  this  being  out  of  their  jurifdidion,  and  this  being 
the  principal  caufe  of  the  adion  and  damages,  Pafch.  165 1,  ben 
tween  Facie  and  Heddon^  adjudged  per  Curiam,  and  the  judgment 
in  Launcefton  reverfed  accordingly.] 

[7.  If  an  inferior  court  bath  jurijdiff ion  to  bold  plea  of  any  fum 
'  mnder  40/.  [and]  an  adion  upon  tbe  cafe  [is  brought  th^re]  upon 
a  promifty  in  which  the  defendant  ajfunud  to  perform  an  award 
made  by  J*  S.  or  otherwife  to  pay  to  the  plaintiff  40/.  this  a£tion 
does  not  lie  in  this  inferior  court,  though  the  plaintiff  acknow-* 
ledges  himfolf  fatisfied  [of  part  of  the  damages]  to  draw  it  witbim 
the  jurifdi^ipn  of  the  court,  becaufe  it  confifts  in  damages  to 
be  aflcifed  by  the  jury,  and  the  jury  may  give  more  or  lefs  da- 
mages than  40!.  and  therefore  hefore  tbe  damages  are  made  certain 
by  ajpffment  of  tbe  jury,  tbe  plaintiff  cannot  acknowledge  fatisfac^ 
tion  of  any  part  thereof  Pafch.  15  Car.  B.  R.  between  Gilbert 
and  fVilkins  adjudged  per  Curiam,  in  a  writ  of  error  upon  a  judg- 
ment in  Banbury,  and  (*)  judgment  there  given  reverfed  for  this 
caufe  among  others.    Intratur  Trin.  14  Car.  Rot.  755.] 

[8.  An  inferior  court  cannot  hold  plea  ofzxi  obligation^  contrary  ^?^y}'  ^'^ 
battfry^  or  other  tranfitory  actions,  if  i%  wzs  not  made  within  the  ^^il*")  p".  ^ 
juri/di^ion  of  the  court,  inafmuch  as  the  jurifdidlion  of  the  court  s.'c.  and 
is  limited  to  things  arifiog  within  the  jurifdi<S);ion.     Mich.  15  t^cnotc^ 
Car.  B.  R.  per  Curiam,  praeter  Barkly,  who  inclined  the  contra  ^****^ 
for  the  common  pra&ice  of  fuch  courts.] 

9.  In  writ  of  error  by  W.  againft  B.  upon  a  judgment  given  in 
the  court  of  the  city  ofBriJioly  the  cafe  was,  that  B.  vns  plaintiff 
in  the  laid  court  againft  W.  in  an  affion  of  covenant y  and  declared 
of  a  covenant  tnade  by  word  by  the  teftator  of  IK  with  jB.  and 
diclarei  alfo^  that  within  the  faid  city  there  ts  a  cstftom^  thatcon^ 
ventio  ore  tenus  fa£ta  Jhall  bind  tbe  covenantor  as  ftrongly  as  if  it 
were  made  by  writing  \  and  it  was  holden  by  the  court,  that  that 
cuftom  does  not  warrant  this  action,  for  tbe  covenant  binds  by  tbe 
cuftom  the  covenantor^  but  does  not  extend  to  his  executors^  and  a 
cuftom  fball  be  tdcen  ftri£lly,  and  therefore  the  judgment  was  [  ^3  } 
reverfed.     Le.-  2.  pi.  3.  Hill.  25  £liz.  B.  R.     Wade  v.  Rembo. 

ID.  A  man  recovered  debt  and  damages  in  B.  R»  and  after^ 
wards  brattgbt  et&ionof  debt  againjt  tbe  bail  in  the  court  tnthe 
ipwer  ofL$ndon.    Uppn  this  judgmqit,  and  aftor  a  fommons  and 
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nihil  returned,  the  Jefrmbmi  vms  f^im  iy  m  mpun  and  nfimi^  tad 
thereupon  the  tlainuff  brought  an  adion  on  the  cafe  !n  the  fiune 
court  againfi  ihi  rtjcuir  for  tbi  nfcui^  and  upon  a  motion  a  tr^ 
bibiiien  was  granted^  for  that  the  original  foundation  of  this  araoa 
commenced  in  this  court.  Roll  Rep.  54.  pi.  28.  Trin.  X2  Jac. 
B.  R.  Anon. 

1 1  •  /n  tri/pafs  vi  if  armis  at  Dmtafiir  the  plaintiff  JUdarti  thai 
tbi  difmdant  to^k  ttriain  €»ws  9f  bis  out  €f  tbf  jurifdiStimi  of  tbt 
ctmrt^  and  brought  thorn  within  the  jurifdiition^  avd  thoro  dijfsftd  of 
thorn  to  his  outn  uje»  After  judgment  for  the  plaintiff  ic  Wa^  a^- 
iigned  for  error,  that  in  regard  me  taking,  which  is  the  ground  of 
the  adipn,  was  without  the  jurifdiwUon  of  the  court,  although  the 
4lifpding  of  them  was  within,  yet  the  court  had  no  jurifSidion  of 
the  caufe,  which  Roll  Ch.  J.  agreed,  and  faid,  that  if  tbo  aOion 
had  been  a  trovtr  and  eoKVfrfion  it  had  boon  good,  but  boing  a  treffafs 
vi  &  armis  it  is  naughty  and  reverfed  the  judgment  Nifi.  Sty.  313. 
Hill.  i6<i.  B.  R.    Keithley  v.  Nodes. 

12.  A  quantum  moruit  for  work  dono  in  London  will  not  Ho  in  an 
inferior  tourt^  thcttgh  iho  promifo  woro  modi  good  within  tho  jurifdit^ 
ttony  for  the  jury  muft  enquire  cf  the  worSi.  Freem.  Rep.  2x4. 
Mich.  1676.  in  Oldenburgh's  cafe. 

13.  An  affimpfit  for  rent^  though  thoro  woro  a  f^nial  promifo^ 
fttgbt  not  to  bo  brought  for  rent  in  an  inforior  courts  oecaufe  it  con- 
cerns the  realty;  Held.  Freem.  Rep.  214.  pl«  121.  Mich.  1676. 
in  01denburgh*s  cafe. 

14.  If  an  inforior  tourt  has  jnrifdi&ion  ovor  tho  oaufe  of  aAion, 
no  prohibition  ought  to  go  upon  a  fuggeftion  that  the  caufe  of 
adion  arofe  out  c?  the  jurifilidion,  but  you  ought  tophad  to  tbo 
jurifdi^ioUf  and  if  they  refufe  fudi  plea,  then  move  for  a  prohibi- 
tion ;  per  tot*  Cur.  And  Holt  faid,  there  have  been  cafes  to  the 
contrary,  but  the  law  is  now  fettled  otherwife }  and  if  a  peribn 
ploads  in  ohiefAit  Ihall  never  affign  this  for  error,  if  fuch  inferior 
court  has  juriididion  of  the  thing,  x  i  Mod.  X32.  Trifl.  6  Ann» 
1707.  B.  k.  Anon. 

(L.  a.  2)     Inferior  Courts. 
Proccfs  and  Proceedings  therein. 

Z.  T  N  tnlpafs^  the  defendant  juftifios  iy  warrant  diroQidto  him 

I    in  tbi  court  of  R.  by  tbi  Jloward  tbero^  to  attach  tbo  pontiff 

by  bis  goods  within  toi  bundndj  to  anfwor  one  A.  by  virtue  whereof 

be  entred  the  houfe,  and  took  the  goods,  as  bailiff.    Jones  for 

the  plaintiff  demurred,  becaufe  it  is  not  Jbowtd  what  was  tbi  ioufi^ 

or  that  tbi  court  had  jwri/di^ion  tbonof^  which  the  court  agreedy 

and  that  fuch  court  cannot  dired  a  warrant  to  ^  bailiff  of  a  hiuw 

dred.    Keb.  838.  pi.  22.  Hill.  16  and  x  7  Car,  2.  B.  R.    Wat- 

luns  V.  Cad. 

SMtit.  Pro.      2.  A  fummons  muft  be  returned  hoforo  0  capias  JbnU  ijn0  out  of 

t!  a.  m'\h^  an  infeuor  court|  or  eUe  the  bailiffj  who  exrcutts  tfae  capias,  is 

Mitt  there  guilty 
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tiE/aifi  iiMnfimmtnt.    Vea^  220.  Trin.  24.  Car.  a.  B.  R»  ^^  ^i»> 


'  3.  If  an  attachmini  goes  out  of  the  ^««n//  rMvr/  without  a  piaint^ 
he  that  eicecutes  it  cannot  juftify,  Veat.  220.  Trio.  24  Car.  2* 
B.  R.  in  cafe  of  Read  v.  Wilmot. 

4«  In  a  caufe  commenced  in  an  inferior  courts  if  ifftu  hi  tui 
fHtud  wiibin  fix  months  aftir  apfmrancij  ibi  cauji  ougM  not  to  U 
rotmnnd  by  b^a$  corpus^^  a  fpocwl  return  koing  madi  tbonof  hy  vir^ 
4tio  ofth/ftatutii  and  tiiis  was  agreed  by  the  court  on  debate  in 
this  caui^  a  complaint  being  made  againft  Mr,  Staples,  the  ftewar4 
4>f  Windfor.  2  Show:.  394.  pi.  3^2.  Mich.  36  Car.  2.  B*  &. 
Halter  V.  Whitfield  &al'. 

5.  The  regular  froitft  in  inferior  courts  is  a  pono  in  €^^  and  a 
fnmmmt  in  iehtj  but  however,  the  mifawarding  oif  procefs  is  cured 
by  the  defendant's  appearance  s  per  Holt.  Comb.  260.  Paicb*  6 
W.  &  M.  in  B.  R.  Anon. 

6.  Holt.  Ch.  J.  faid,  that  Twifdon  was  once  ftrongly  of  opi- 
nion, that  a  capias  does  not  lie  in  an  a&ion  on  tbo  cajt  in  an  in- 
ferior  court ;  but  that  upon  confideration  of  the  book,  H.  6. 
Twifden  (aid,  he  was  convinced  that  a  capias  well  lay.  Comb. 
260.  Pafch.    6  W.  &  M.   B.  R.     Rogers  v.  Marfchall. 

7.  In  inferior  couits  the  courfe  is,  to  inforct  an  appoaranci  if 
Sftrofs^  and  diat  ou^t  to  be  nafonabUy  and  if  a  rtfeous  be  made  to 
a  reafonable  diftrefs,  the  fteward  may  impofe  a  fine  for  it ;  and  ic 
would  be  too  much  to  diftrain  goods  to  the  value  of  the  debt  de- 
manded; and  the  officer  cannot  juftify  the  breaking  an  bouft 
to  take  fucb  diftrefs.  And  tfacHigh  inferior  courts  nay  grant 
other  process  out  of  court,  yet  dm't  diey  grant  an  attachment  on 
tomtmpt  but  in  court;  per  Holt  Ch.  J.  12  Mod.  6io.  Hiil.  13 
W.  3*  Anon. 

8.  Judgment  was  given  in  die  town  court  of  Bri^^I,  and  co/ls 
tamdj  and  a  fare  facias  taken  out  againft  the  bail^  and  a  year  afier^ 
woetrds  the  uuft  granted  a  new  trial j  and  fit  a  fide  the  fir  ft  judgment ^ 
and  an  attaehment  was  granted  againft  the  Judge  for  this  caufe. 
X  Salk.  201.  pi.  4.  Trin.  i  Ann.  B.  R.     The  ^een  v.  Hill. 

9.  An  attachment  was  prayed  againft  W«  the  town  clerk  of  an 
inferior  court,  for  jrefufing  an  appearance  on  an  attachment  which 
was  tendered  without  putting  in  bail,  but  uppn  reftoring  of  the 
goods  the  matter  ceafed.  Powel  J.  iaid,  it  is  the  cour/e  ef  inferior 
eeurts  to  take  fpedal  bail  even  in  cafe  of  an  exicuter^  but  u^n  an 
liabeas  corpus  we  will  difchargq  him.  Xbere  is  proafs  of  capias  in 
te  inferior  court,  and  upon  this  there  may  be  fpeciat  bailj  becaufe 
their  jurifdiflion  is  limited,  hut  tbij  is  never  uptn  prece/s  by  attach^ 
menty  becaufe  this  procefs  is  againft  the  goods.  Hill.  10  Ann.  B.  R. 
-The  Que? n  v.  Wakefield,  and  the  balliffii  of  Litchfield. 

.  10,  A  motion  was  made  for  an  attachment  againft  Mr.  Street^ 
fteward  of  the  borough  court  in  Southwark,  allegiog,  that  there 
Jiad  been  a  vcTii&  tbere  pro  quer'  and  judgment  and  execution 
fVfciilecl,  and  diat  be  bad  granted  a  new  trials  which  he  ought  not 
lotia^rO'done^  and  fat  a/ide  all  the' proceedings  on  the  vercSdand 
siftenf«d$i  iMk  it  9pearing»  that  ifb&c  iffiie  was  joined  there  waa 

a  reference 
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a  reference  and  an  agreement,  that  pluntiflF  (hould  not  go  on  t» 
trial)  yet  plaintiff  brought  on  his  caufe,  and  had  a  verdi^  for  aH 
his  damages,  viz.  20l.  whereas  his  real  demand  was  not  above  jL 
and  this  being  made  appear  to  the  fteward  that  the  defendant  was 
furprifed,  he  C^t  aHde  all  the  proceedings,  and  havinc;  offered  the 
plaintiff,  that  if  he  would  try  the  right  m  a  feigned  ifl^e  the  money 
Ihould  remain  in  court  for  fecuritv,  but  this  being  refined,  he 
granted  a  new  trial,  and  the  complainant  appearing  to  be  vex- 
atious, the  court  ordered  the  plaintiff  to  pay  13s.  4d.  cofb ;  for  it 
was  agreed,  that  tbougb  am  inferUr  court  cann$t  grant  a  ww  trial 
afiir  a  caufi  bath  been  fully  biard^  yet  when  a  virdi&  is  obtained 
by  furpriji^  or  tbreugb  any  irregularity^  it  may  tbert  bi  fit  ajidi.  ' 
f  25  3  '^^  ju^S^  ^^y  ^<1  ought  to  enquire  into  it,  and  the  defendant 
here  made  no  defence,  nor  knew  any  thing  of  the  matteTf  'till  ex- 
ecution executed.    Hill.  8  Geo.  B.  R.  Street's  cafe* 

(L.  a.  3)      How  they  muft  demcatt  to  the 
Superior  Courts. 

I.  TF  ncmrds  arty  or  writ  of  falfi  juJgmintj  or  certiorari^  orjwrit 

JL    of  error  comes,  the  power  of  the  court  furceafes,  and  it  it 

arror  if  tbey  proceed  after  it,  Br.  Judges,  pi.  17.  cites  6.  H.  7.  x6. 

2.  If  a  writ  of  error  be  directed  to  an  inferior  court  \    thej 

ought  to  execute  it  in  all  things  though  their  fee  be  not  paid  nor 

teixlered  to  them;   and  the  fecondary  faid,.that  the  fee  which  it 

demanded  by  diem  ought  to  be  indor/ed  upon  tbe  return  of  tbe  writ 

•f  error  J  fo  that  the  judges  may  judge  if  it  be  reafonaUe,  and  that 

divers  precedents  vrarrant  that  accordingly.   Lane  x6.  HUl.  4  Jac» 

in  the  exchequer,  mayor  of  Lincoln's  caie. 

^r  90*  3*  In  all  particular  and  private  jurifdi£lions,  if  they  come  to  be 

Camon  ^'    ^^tifiid  in  B.  R.  in  a  writ  of  error  you  muft  fet  out  tbeir  potver  ; 

s.c.accord.  but  if  they  have  their  power  by  a  ftatute^  as  Wales,  dien  it  need 

iogiy,  and    not  be  fet  forth ;   per  Hyde  Ch.  J.  Godb.  381.  pi  466.  Pafch.  3 

i^erfc?.'    Car.  B.  R.  incafeofGunterv.Gunt«>r. 

■  Lat.  i8».  GuutoB  y.  Guatooi  6.  C.  and  judgment  reveried. 


(L.  a.  4)  Favoured  or  reftramed  by  the  Supe- 
rior Courts.  Aad  what  ihall  be  au  admiu 
ting  the  Jurifdidion. 

2*  nnHOUGH  execution  of  a  judgment  had  in  an  inferior 
X  court  of  record  having  power  to  hold  plea  above  40s. 
as  in  London,  Oxford,  &c.  cannot  be  had  of  any  other  ^oodt 
than  fuch  as  are  within  the  jurifdidion  of  that  court,  yet  if  the 
record  of  a  judgment  be  removed  into  Chancery  by  certiorari^  and 
thence  by  mittimus  into  B.  R.  or  C.  B.  execution  may  be  had 
vpon  any  goods  in  any  county  of  England.    Went.  Off.  ]Ex.  1 38. 
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2*  B.  &•  nfoir  ghisjudgmifit  upon  a  eonvtHion  in  anodier  court ; 
kat  if)  after  iflfue  joined  in  another  court,  the  indidment  be  re- 
moved, the  party  is  always  admitted  to  wave  the  iflue  below,  and 
plead  de  novo^  and  go  to  trial  upon  ifTue  joined  in  this  court. 
Carth-  6.   Trin.  3  Jac.  2.  B,  R.    The  King  v.  Baker.  ♦f  26  } 

3.  In  debt  on  a  bond  fued  in  the  court  of  tbi  /heriffs  of  London^  «  Mod.  195 
upon  not  guilty,  it  appeared,  that  tho  bond  was  made  out  of  tho  fg*^*i^ 
jurijiii&ion  of  tbi  comty  and  therefore  it  was  objeded,  that  the  pro-  Car.s.c.B.r 
ceedings  were  coram  non  judice,  and  void,  and  that  the  ferjeant,  Higgtnfon 
by  executing  the  procefs,  was  a  trefpafibr ;   but  adjudged  for  the  3'  pf 7he 
iwui)tiff,  and  by  ^olt  Ch.  J.  to  which  tb^  reft  agreed,  ift,  where  court  au 
an  inferior  jurifdi<ftion  is  confined  to  perfons,  as  the  Marfhalfea  J?^*^  ""^ 
was  to  thofe.of  the  king's  houfhold,  if  it  appears  by  the  deciarationy  r^^^j,,. 
tbai  tbi  perfony  who  fues^  is  *  qualified  to  fue^  though  in  truth  he  is  pi.  40a.  sl 
jMl  \  yet  J  if  tbi  difendant  does  not  plead  to  the  jurtfdi£fion^  but  comes  ^  ••^  ^7 
in  and  admits  it,  he  Jhall  never  take  advantage  of  it  aflerwards ;  wlndhim, 
but  if  it  is  not  averred  in  the  declaration,  that  the  perfon  is  quali-  and  Atkuui» 
fied  to  fue,  and  within  their  jurifdiftion,  all  the  proceedings  are  judgment 
void  &  coram  non  judice,  and  trefpafs  lies  againft  the  officer,  ^^tbe^^- 
I  Salk.  201.    Lucking  v.  Denning.  ficer,  for  it 

was  impoC* 
fible  for  him  to  know  whether  the  fad  %iraf  done  within  the  jurirdi^Bon  of  the  court  or  not,  but 
ai  to  the  plaintiff  in  the  inferior  court,  they  gave  judgment  againft  him  ;  for  though  the  officer 
•ootd  not  take  notice  (it  being  alleged  in  the  declaration  to  be  within  the  jarifdifiion  of  the  court) 
that  it  waa.withootf  vet  the  pjaimitf  himfelf  fhaU  be  bound  to  uke  notice  of  it ;  and  though  the 
defendant  did  not  take  notice  of  it  there,  yet  he  (hall  not  be  eftopped  to  do  it  here,  by  admitting  a 
natter  in  an  inferior  court  in  a  caufe  that  they  had  no  jurifdi^on  of;  but  Scroggi  waa  e  coMrat 
becBufc  tbete  wat  a  judgment  in  being,  and  fo  long  aa  that  continued  in  force,  it  (hoold  patro^ 
mac  tfaofie  that  aAed  under  it  till  it  were  reverfed  by  writ  of  errof .  But  North  faid,  that  that 
would  not  alter  the  cafe ;  and  cited  the  cafe  of  Richardfon  v.  Bernard,  i  Rol.  810.  in  which  cafe 
there  waa  a  judgment.  a  Mod.  195.  S.  C.  and  the  couit  were  all  of  opinion  al  to  the  point 

of  thaoffiiecr;  but  a*  to  the  eftoppel  by  admitting  the  jarifdidion  before,  the  court  waa  divided, 
fht  Ch.  J.  and  Windham  held,  that  it  could  not  give  the  court  a  jurifdifiion  where  it  had  none 
oricinaUy,  and  that  ib  it  had  been  refolvcd  in  one  Sfut66'i  cafe  in  a  tpecial  verdift ;  but  Atkina 
and  Scroggi  held  e  contra.— —^—Jurifdi^lton  ia  admitted  by  plea,  and  by  admitting  it  tho 
defendant  ia  for  ever  after  eftopped ;  per  Holt  Ch.  J.  it  Mod.  51.  Pafch.  4  Ann.  B.  R.  in  cafo 
•f  Laitin  v.  Mcnist 

4-  They  held  adlf^  that  wUre  it  is  confined  to  feme  particular 
ibingSj  and  tbi  fuit  there  is  for  fometbing  elft^  of  Which  they  have 
no  iurifdidion,  all  is  void,  and  by  no  admiffion  can  be  made  good. 
I  Salk.  202.  in  S.  C. 

5.  And  they  held  3dlvy  that  where  diey  are  confimd  to  place 
(viz.)  to  all  cmeitraQs  arifing  within  fucb  a  diftrilf^  though  the  con- 
trad  ariies  out  of  it,  yet  the  court  may  award  procels,  and  the 
4>fficer  hxj  execute  it,  unlefs  it  appears  to  him,  that  it  arofe  out 
of  the  jurifiUAion  ^  as  if  ibis  bond  badjbeen  dated  at  Tork  \  but  he 
is  myt  bound  to  enquire  either  whether  there  is  a  caufe  of  action, 
or  where  it  did  arife.     i  Salk.  202.    Lucking  v.  Denning. 

6»  But  where  a  defendant. pleads  to  the  meriu  of  the  cattle,  and 
not  to  the  jurifdi£lion  of  the  court,  he  can  never  then  take  advan- 
tage of  die  want  of  jurifdi£tion  i  for  by  the  averment  of  the  count, 
and  his  own  admiffion,  be  is  eftopped  to  fay^  thai  it  was  a  matur 
that  arofe  out  of  tho  jurifdi^ion ;  and  it  is  impoffible  the  court 
fhould  luiow  where  a  tran&orv  matter  arifes,  uoleft  the  defendant 
-acquaints  ^evi  wuh  iu    i  SaUu  aoz.  S.  C« 

;.  Upon 


s.  p.  per  ^.  tTpofi  a  motion  for  an  attachment  againft  a  ftewar^  of 'aq 
f  "ahod  Mifcrior  court,  for  difibarging  a  jury  bifort  tbij  gmft  ihar  virdtM^ 
bm  feeiQito  it  was  held,  cbat  if  a  jury  in  foch  court  will  not  s^ree  on  ^  tOT'* 
be  S.  c.      did,  the  way  is,  as  in  other  courts,  to  keif  tbtm  wkh^ut  meoi^  drink^ 

fifty  or  €andle^  till  tbty  agra.     i  Salk.  aoi«  pi.  3.  Pafob.  i  AniH 

B»  R.  Anon. 
7  Mod.  !•        8.  All  mifiitMomrs  in  jitMcitd  •ffiari  ef  mferitr  tmrU  are  tm^ 
Cu'j^^     Mii^/x  f  tbi  ccurtt  of  King's  Bmchy  and  therefore  attachments  go 
icemi  to  be  daily  againft  flcwards  of  ftofe  courts,  for  granting  an  attachment 
a.  C.  againft  all  the  party's  goods.    But  for  error  in  judgment,  a^ Judg(tf 

IS  not  puniflabfe.    i  Salk,  aoi.  pK  3.  Pafch,  i  Aim.  B,  R. 


[  27  3  (L.  a.  5)    Count  and  Pleadings,  and  Proceedings 

in  Inferior  Coiirts. 


SRcp.  t33«  X.  TF  an  iuftrior  court  holds  plea,  and  in  the  ftlle  of  the  court 
^Tk.  c.'b.  J-  ^^  ^^^^  "^^  appear  how  it  holds  it,  vix,  by  charter,  or  bv 
S.P.i'afoN  prefcription,  the  proceedings  in  this  plea  are  erroneous,  and  all 
•g^*c^g  which  follows  upon  it.  For  all  jurildiflion  to  hold  pica  refta 
I.  Ast.^pJ^  ^  ^^  crown,  and  therefore  it  ought  to  be  afctrtmmd  U  th§  ting's 
t\,  PaCcb.'  c^urtj  bow  this  powtr  is  dtrivid  from  tie  arsum*  Yelv.  46.  HUI« 
V  ]^r       2  Jac-  Mode's  cafe, 

B.  R.  in  -^ 

cafe  of  PradarvU  v.  KiAgftott,  S.  F.  » ■  ■   ■    Cro.  C.  46*  fff.  5.  Midi,  s  Ctr.  C.  B.  in  ctfe  of 

Hodgct  V.  Moyfe,  S.  P. 

Cro.  c.  46.  2t  In  inferior  courts  it  is  not  nntjfarj  is  Jit  firtb  in  tbsir  naris 
pi.  5.  Mich*  iy  wbat  title  and  author ity  they  bold  pleas  s  hut  otherwife  when  tbif 
Si^afc^*'  ^^'^ify  5  5^*"  ^^^  chief  juftice  and  Jones.  Lat.  182.  Mich.  2  Car. 
Uodgav.    in  7  of  Gunton  v.  Gunton* 

Moyfe,  S.  P.  per  Curiam. 

^<>y  96*  3.  A.  brought  adion  againft  B.  in  the  c^urt  of  tli  vtrgSy  and 

fccMtobr*  recovered;   and  upon  error  brought  the  error  angnedwas^  that 

error.         the  plaintiff  declared  of  a  trefpais  in  St»  Martin's  within  sbt  jnrif^ 

di^ienj  and  upon  not  guilty  a  Ven.fac.  vn&from  St.  Martinfs  fra^ 

diff  and  fetfs  net  infra  jurifdieHomsn.    And  this  Wif^  a  c^urt 

wbicb  varies  and  alters  the  limits  of  the  jurifdi3kn  auorditq^  tn 

the  refiance  and  remove  eftbe  iingj  it  ma^  bt  that  St;  Martfai's  was 

infra  jurifdifUonem  at  the  time  .of  the  contraA  and  thft  deckration^ 

and  yet  was  not  at  the  time  of  the  Ven.  fac.  being  feveral  mondia 

after }   and  therefore  be  ou^t  to  have  faid  infra  jurifilidionen^ 

as  in  the  declaration.    And  Doderidge  and  Jones,  being  only  pre^ 

fent,  for  this  caufe  held  it  waa  error,    Liat.  214.  PaTch*  3  Car. 

Thair  v.  Foffct. 

J0.448.ph      4.  In  cafe  fir  bringing  an  affisn  in  Ae  court  of  Bri/hf,  at  dm 

VlrZ^U  -^"'^  ^f  ^'  wkboui  bis  privity^  whereby  the  phintif  w^f  imjrifomoi^ 

a!  C.  and  *  andfi  all  his  creditors^  came  upon  Um^  and  he  IcfUis  treditJsfc.  after 

ike  court     vcrdid  for  the  plaintiff,  error  was  brought  and  affigned,  becaufe  it 

kcMit  well.  ^^  ^^^  ji^ii/  that  tbi  caufu  ofaSim  wHik  tb$  otHf  iriditors  bad 

agniiyt 


Coacc#  ^f 

^gAi/tblm  JU  (trip  mtbm  iit  jwrifdi3im  rf  the  cmrt  of  BrlfirA. 
BerUey  held  the  dinages  i!l  atTefTed,  bccauie  they  were  gWen  as 
wdl  foor  die  adioiis  brought  by  die  other  creditors*  But  BnunpT- 
ton  J.  contra  ;  becaufe  the  a&\ws  brought  ty  the  other  cre^Htjfs^ 
woro  mddoel  for  aggravation  cnlyj  and  the  caufe  of  the  action  wa» 
the  arrcft  aind  imprUbnmenr^  like  the  cafe  where  a  man  fpeak^ 
words  which  are  in  part  ai£ii<inable,  and  others  only  put  in  for 
aggraTation^  and  danoages-  afieffed  for  the  whole,  it  is  good.  Mar* 
47,  8.  jd.  76.  Tria.  15  Car«    Thuriloii  v»  Ummoas. 

5*  In  error  to  revei&  a  judgmenr  in  the  MarOuJfet  the  court 
affirmed,  that  all  matters  tranjit.ry^  as  well  as  other  matter Sy  ought  to 
ho  aUeelgod  to  he  within  the  jurtfdi£iion  \  but  if  one  tends  a  herfo  at 
Htll  to  rido  to  Bouorley^  and  to  redeJiver  the  bsrfo  at  HuU  at  a  cor^ 
tain  timej  an  a^ion  lies  for  this  in  the  court  of  Hull  \  becaufe  it  ia 
focinded  qpon  the  Wn  and  faihire  of  the  redelivery.  Sid.  i8o« 
pi.  17.  Hill.  15  and  i6.  Car.  2.  B.  R.    Ijiman  v.  Batten. 

6.  Error  %A  judgment  given  in  the  court  of  York,  where  the  (^  28  1 
plaintiff  dttlaredy  that  the  dtfendant  being  indebted  to  him  at  York  Freem. 
infra  jurifdl^ionem  fir  goods  to  him  fold  and  delivered^  adtunc  &r  ^«P-  3«*« 
ibidem  Proenifed  to  pay  »  and  the  judgment  was  reverfed,  becaufe  it  (bkt^'^p, 
ia  not  Jhewn  at  what  place  the  goods  were  fold^  and  it  might  be  out  accordiop* 
of  the  jurifdiaion.  Lev.  156.  Hill.  16  and  17.  Car.  2.  B.  R*  ij;  ^^JL"/!*, 
Scone  v.Waddington.  t^t,^ 

JQigmcDt  was  always  to  the  coDtrary,  but  preccdenU  had  ben  (b« 

7.  Where  an  officep  of  an  inferior  court  juflifies  by  force  of  the  •  K<*- 1«9» 
proceedings,  there  he  ought  tojhew  the  jurffdi^ion  whether  by  pre^  &  |^pf;, 
foriftioos  or  hy  charter ;  and  if  by  charter,  he  oue;ht  to  make  a  pro'^  to  a  piVa 
fert  We  in  Cur.  of  the  letters  patent.     But  if  the  plea  be  pleaded  ^y » ft*"" 


ilraiH 


hj  a  Jlrangory  he  nud  not  Jhew  fiuh  certainty ;  for  this  wovhl  be  Srdingiy ^ 
to  by  him  under  an  impoffibiltty.     Sid.  311.  pi.  23.  Mich.  18.  by  winil 
Car.  2.  B.  R.    Chute  v.  Newton.  iym»  »»<* 

cited  1  Cro. 
46.  pi*  5t*  the  cafe  of  Hodges  v.  Moyle,  to  which  Moreton  agreed*. 

8.  Tb«  plaintiff  in  the  inferior  court  complains^  tb^  R.  fuch  a 
eU^  euuiplaco^  hoing  indebted  to  him  infra  jur*  ice.  for  tmney  Unt^  diA 
du  bf  bco  pereodiih  afttmo  to  ^ay^  and  doth  notfayy  thai  the  money  was 
Imt  iefra  joarifdi&oium  cttriai*  Per  Vaughao,  if  he  had  declared 
upon  the  promfo  in  law^  that  did  arife  upon  the  lending  of  the 
money,  he  ought  to  alledge,  that  the  money  v»6  lent  infra  jur' 
&c.  But  if  money  be  lent  out  of  the  jurifdi<^0A  and  OMpre/s  pro-* 
mfe  within  to  pay  it,  the  court  may  hold  plea  of  thi$  promife. 
Sed  alii  aliter  CsnleoiBt,  becaufe  he.  cannot  plead  non.  aflumpfit 
infira  iurifili^oncm,  fed  quaere  rationem.  Freem.  Rep.  317.  pU 
392.  Mich.  1673,  C«  B..    Balcer  v.  Holgian. 

9*  Trefpafs  for  tsjdng  his  goods.  The  defendant  pleads^  that 
frocffi  iffited  out  of  an  hundred  court  tofelze  the  goods  for  not  appear-- 
hgj  the  plaintiff  demurred,  becaufe  it  was  not  aUedged  that  tha 
iouji  ofaOion  did  arif^  within  the  jurifdiaion  of  the  court ;  and  the 
demturer  held  good»    Freem.  Rep.  260.  pi.  279.  Trin.  1679. 

10.  Debt 


iS  Cottlt^ 

to.  Dth  upm  a  bdnJ  againft  an  executor,  who  pUadid  thai  tm 
curia  domint  regis  de  recordo  tent*  4  die  Novemb*  anno  regnt 
domini  regis  nunc  34*  apud  Guildhall  civitaf  Narunc*  coram  A* 
&  B.  Vicecom'  ejufilem  civitatis,  om  Lilly  ireught  Mt  againft 
him  on  a  bond  for  500/.  and  recovend^  and  fo  pleaded  plene  adini« 
niftravit  praeterquam,  &c.  quae  non  fufficiunt,  &c»  defendant  de- 
murred generally,  and  adjudged  per  tot.  Cur.  for  the  plaintiiF,  be- 
caufe  the  defendant  did  n§t  fluw  hy  what  authority  this  court  was 
heldy  viz.  by  preicription,  grant,  Or  otherwife,  according  to  Tur- 
ner's cafe,  8  Rep.  [133.  a.]  3  Lev.  141.  Mich.  35  Car.  2  C.  B. 
Jones  V.  Moldrin. 
Show.  3ao.  II.  The  Jiatutis  of. Jeofails  extend  to  inferior  courts  after  ver- 
&  m!  Ui^'  *^  5  allowed  per  Cur.  Cpmb.  260.  Pafch.  6  W  and  M.  In  B.  R. 

cafeoVphy-  Anon. 

lerv.Bofon, 

cites  •  Saund.*  157.  S.  P.  allowed  by  the  judges  in  the  houfe  of  lords,  that  they  are  helped  by  thd 

SI  Jac.  cap.  13.  and  (ays,  that  of  this  optnion  was  all  the  court,  and  judgment  in  the  principal 

cafe,  for  which  this  was  an  exprefs  authority ;  for  that  the  difcontinoance  of  proeefa  is  helped  by 

the  common  law,  and  a  dtfcootinuance  of  court  is  helped  after  verdift  by  the  ftatute  of  Jeofail^ 

and  Ciys,  that  fo  they  held  in  another  cafe  this  term,  in  the  cafe  of  Walvin  v.  Smith. 

Ld.  Raym,      x2.  Falfe  judgment  from  a  county  court,  where  debt  was  by 
p^i,'^^  jufticies,  the  diclaration  was,  that  the  defendant  was  indebted  to 

Ls.  p.  in '  the  plaintiff  within  the  jurifdi^ion  of  the  courts  for  goods  fold  and 
e's  cife,  delivered,  and  becaufe  it  was  not  alledged  that  the  contra^  was 
irinci^l  within  the  *  jurifdi^iouj  judgment  was  reverfed,  for  if  one  be  in- 
point  there  debted  to  the  other,  he  is  fo  wherever  he  goes.  X2  Mod.  598. 
was  an  ac  Mich.  13  W  3.    Stedoun  V.  Robifon. 

tion  for  •*         •* 


nooey  lent,  and  becanfe  it  waa  not  faid  that  it  was  lent  infra  jorifdiAionem  Curie,  judgment  was 
reverted;  for  per  Cur,  though  the  debt  ia  tranfitory,  and  is  a  debt  in  every  part  of  Englfnd,  yet  it 
ought  to  be  laid  to  arife  within  the  jurifdi£lton  of  the  inferior  coiirt;  but  if  the  plaintiff  had  (hewn^ 
that  the  money  had  been  lent  infra  jurifdidionem  curie,  or  if  it  had  been  for  goods  there  fold, 
the  plaintiff  would  have  bad  no  need  to  (ay,  that  the  defendant  afliimed  to  pay  infra  jurifdi^oneoa 
curiae,  becaufe  the  law  createa  the  promife  upon  the  creation  of  cbe  dcbCf  which  debt  being  withia 
the  juiifdtdion,  the  promife  (haU  be  intended  there  alfo. 

♦l  ^9  ] 

13.  Let  a  debt  be  contraded  where  it  will,  if  bond  is  given  fox 
it,  within  the  jurifdiSlion  of  an  inferior  court,  that  eives  &em  ju^ 
rifdidion.  6  Mod.  303.  Mich.  3.  Ann.  B.  R.  Villars  v.  Gary. 
But  it  was  14.  In  adions  in  inferior  courts,  every  part  of  that  which  is  the 
Ma rulT,°  XlA  «/  ^*^  ^ion^  muft  appear  to  be  within  the  jurifdiaion^  other- 
thatif  the  wife  of  fuch  matters  as  are  inferted  only  for  aggravation  of  da- 
™»««2  ^^  nwges,  and  might  be  omitted,  and  yet  the  adion  remain  j  per  Gun 
*^^,P  I  Salk.  404.  pT.  I.  Mich.  3.  Ann.  B.  R.    Stannion  v.  Davis. 

neceflarv  to  maintain  the  aCHon,  they  muft  be  averred  to  be  within  the  jurtfdidion,  t.  e.  where  the 
one  without  the  other  will  not  maintain  the  adum.    6  Hod.  813.  S.  C.'  li  Mod.  7.  Stan* 

mer  v.  Davcrs,  S.  C.  accordingly. 

See  Freem.  15.  JJ^thing  Jhatt  be  intended  within  the  jurifdiaion  of  an  in* 
5?im!*'  feriorxourt^  but  what  is  exprefsfy  alledged  foi  diat  where  all 
Parch.i673.  adion  is  brought  on  a  promife  in  a  court  below,  not  onlv  the  pro* 
s' p'deba-  ^'^  but  the  confideration  of  the  promife,  muft  be  alledged  ta 
tcd.-^ibid'  ^'^  within  an  inferior  jurifdiSion ;  becaufe  fuch  inferior  courta 
314.  pi.    '  are  bounded  in  their  original  creation  to  caufes  arifiiig;  within  the 

g87.S.P.  IJn^jg 


Court    '  i9 

Itmits  of  fuch  new  erefted  jurifdi£tion ;  and  therefore  if  a  debtor,  ^^^*  74* 
that  has  contraaed  a  debt  out  of  fuch  limited  jurifdidion,  comes  ^^^^*][  ^^^^ 

within  it,  yet thev  cannot  fue  there  for  fuch  a  debt ;    becaufe  the Is.  p/ 

caufe  of  a£lion  dici  not  arife  within  fuch  jurifdi(Sion;  and  dierefore  P!^'  ^ur- 
it  is  not  within  the  limits  of  their  commiffion  to  try  and  determine  i  f  if 'j^^^*  c* 
and  therefore  #A/  cwfidtraticn  tf  tbt  promifi  which  is  thi  caufg  cf  *   ^ 

tht  aGi4H^  muft  kt  alUJgid  to  bt  within  thi  jurifdi£fi$n  of  the 
court;  tfir^  not  only  fo,  but  it  mufi  hg  proved  upgnihs  trial ;  and 
if  the  plaintiff*  prove  a  confideration  out  of  the  Jurifdidlion,  that 
cannot  be  given  in  evidence  ;  and  if  it  be,  the  defendant's  counfel 
may  propofe  a  bill  of  exceptions,  and  the  bill  will  appear  to  be 
erroneous ;  and  therefore  Saund.  74,  in  cafe  of  Deacock  v^  Befl^ 
makes  a  true  diftindion  between  counties  palatine^  and  other  in* 
fcrior  courts.    Gilb.  Hift*  of  C,  B.  152,  153. 

(JL.  a.  6)  ^  The  Offence  and  Punifhment  of  bring-  J^J^f;, 
ing  Aftlons  there,  in  Cafes  where  they  have  no  sw  Aaoi» 

jurifdiaion.  ^  iS:-^'*- 

1.  T  F  one  is  arrefted  hj  procefs  in  an  Inferior  court,  for  a  caufe  <^»»'ra  if 

X    arifing  out  of  their  juri((it£Hon,  the  party  may  maintain  an  ^t^/j^J*l? 
ftBint  againji  the  phintiff  whs  levied  the  plaint ;   for  he  is  fup-.  Tbehjlrif^ 
pofed  to  know  where  the  caufe  of  a£bion  arofe,  bttt  net  againJl  the  diaion. 
judge  er  efficer^  •  who  had  executed  it ;  for  they  cannot  tell,  whether  !;I!b„;*^^ 
it  arifes  within  their  jurifili^on  or  not.    a*  Jones.  214,  215.  Gwyo  ▼• 
Trin.  34  Car.  a.  B.  R.    OUiet  v.  Bcffcy.  Pooi,itwt« 

•^  '  held)  that 

trefpaft  tnd  UMt  imprifonmeot  will  not  lie  ■gaioft  the  jadgd  officer  or  |Mrty.  tft.  No  adioa 
li«t  agaisft  a  jod^e  tor  whftt  he  doth  judicially,  sdlyt  Nor  againft  the  ol&cer  for  executing  tho 
procefa  of  a  judge*  or  court  whp  hai  ^urifdidioo*.  though  the  proceCi  bo  erroneous,  or  inverfo 
ordinr.  3dly,  Nor  of  the  party*  for  in  thia  cafe  of  a  bond,  it  doth  not  appear  where  it  was 
executed,  nor  can  the  party  know  the  extent  of  the  inferior  court,  ndV  ia  it  clear,  that  cafe  will  lye 
merely  for  this  if  tlie  plaintiff  knew  it,  unleia  ea  intentione  to  hold  him  to  bail,  i  Lotw.  935. 
Mich.  4  W.  &  M.  io  the  exchequer, 

•C  30  ] 

2.  Some  jurifdiSfions  are  limited\  ift.  as  te  the  fubjeSf  matter^ 
as  the  coxnmii&oners  of  excife  touching  impofitions  for  ftrong 
waters,  and  they  adjudged  low  wines  to  be  ftrong  waters,  which 
was  an  excefs  of  their  Jurifdi£lion,  and  therefore  an  a£tion  lay 
againft  them.  So  Marmalfea  Cafe,  Co.  10,  they  have  jurifdidlion 
in  debt  and  covenant,  where  both  parties  are  of  the  houfliold,  and 
in  trefpais  where  one  of  them  was  of  the  houfliold,  but  this  did 
not  extend  to  trefpa(s  upon  the  cafe  and  their  holding  plea  in  af« 
fumpfit,  was  coram  non  judice.  So  in  cafe  where  there  is  a 
founder  of  an  eleemofynary  foundation,  and  a  vifitor  is  appointed, 
and  hb  JurifiliiSHon  is  limited  by  rules  and  ftatuteS,  if  the  vifitor  in 
any  fen4  exceeds  tfaefe  rules,  an  a^^ion  lies  againft  him,  as  was 
agreed  in  the  cafe  of  Exeter  college ;  but  contra  where  he  is  mif- 
faken  in  a  thing  within  his  power,  though  there  is  no  appeal  over. 
Odly,  In  refpea  of  the  perfins  as  in  the  cafe  of  the  Marftialfea, 
where  the  parties  ought  to  be  of  the  houfliold,  &c.  ut  ftipra,  or 

Vol.  VII.  D  tU 


so  CiHltt^ 

all  is  coram  non  jucTtce.  ^dly^  In  refpeff  ef  thiflati^  u  Jufttcdf 
of  peace  in  relation  to  the  poor,  for  their  relief  within  their  fevenJ 
parifhes,  but  if  they  tax  S.  to  the  relief  of  the  poor  of  I>.  this  if 
an  apparent  excefs  of  jurifdidion^  and  the  juftices  and  officer  are 
liable  to  an  adion.  Of  this  fort  are  inferior  courts  in  corpora- 
tions. £ut  where  the  inferior  court  has  cognizance  of  the  adion« 
and  is  only  reftrainable  in  it  at  the  pleafure  of  the  party,  by  plead- 
ing to  the  jurifdi&ion,  efpecially  where  the  adion  will  lie  as  well 
within  as  without  the  jurifdidion,  as  all  tranfitory  matters,  where 
it  cannot  appear  whether  they  arife  within  or  without  the  juriC* 
didion,  and  therefore  if  the  perfon  can  be  come  at  by  procefSf 
over  whofe  perfon  they  had  jurifdiflion,  and  he  omits  to  plead  to 
the  jurifdiftion,  by  pleading  over  to  the  merits  he  is  concluded  for 
ever.  The  reafon  of  a  prohibition  is  the  (kme^  Which  is  to  hinder 
the  party  from  being  wronged,  yet  if  the  party  plead  to  the  merits 
no  prohibition  lies,  for  he  has  eftopped  himfelf  by  pleading,  but  if 
all  the  proceedings  were  void  &  coram  non  judice,  if  the  party  has 
pleaded,  yet  a  prohibition  ought  to  go.  Where  it  appears  in  the 
declaration,  that  the  caufe  arofe  out  of  the  jurifdifiion,  all  the  pro* 
•  ceedings  will  be  coram  non  judice,  but  where  nothing  of  this 
appears  thereby,  it  muft  be  notified  to  the  court  by  die  plea  of  the 
defendant  to  the  jurifdi<%on,  which  plea,  if  the  court  refufes  or 
accepts  it  and  proceeds  afterwards,  if  it  be  offered  before  impar- 
lance and  upon  oath  as  it  ought  to  be,  all  proceedings  are '  void, 
and  the  judge  and  officer  liable  to  a6Hons.  Sice  W.  i.  cap.  35. 
By  pleadinj^  to  the  adion  the  defendant  cannot  have  an  afiion 
upon  this  ftatute,  and  therefore  the  fuperior  courts  refufe  td  grant 
prohibitions  upon  fuggeftions  that  the  caufe  arofe  out  of  the  juriC* 
diction,  until  the  defendant  has  pleaded  this  matter  to  the  juriC- 
diftion  of  the  inferior  court.  2  Lutw.  1565,  1566,  1567,  m  the 
Appendix  4  W.  &  M.  in  the  argument  of  Baron  (John)  Powell 
in  Scacc.  in  the  cafe  of  Gwyn  v.  Pool. 

3.  If  fuits  be  in  inferior  courts  without  caufe  an  a^on  lies,  but 
not  for  a  caufelefs  mit  in  the  courts  at  Weftminfter ;  znA.falft 

X^%1  1  imprif$nment  lies  for  one  taken  by  procefs  out  of  the  inferior' 
court,  if  the  caufe  arofe  not  within  their  jurifdi&ion.     2  Show. 
374,  pi.  360.    Trin.  36  Car.  %.  B.  R.  Anon. 

4.  On  an  informattQU  againff  an  attorney  of  tbi  fieri JTs  court 
of  London,  &  al*  for  arrefling  a  man  in  a  jham  aStiony  holding 
him  to  baiU  &c.  to  get  money  from  bim^  &cc.  the  court  iaid,  that  if 
there  had  been  any  wrong  done,  the  remedy  is  to  apply  to  a  judge 
of  the  inferior  courty  vrho  had  power  to  punifh  the  attorney  and 
the  bailiffs,  and  order  fatisfa£lion,  &c.    Mich.  6.  Geo.  B.  Ri^ 
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(L.  a.  7)     Of  removing  Caufes  out  of  Inferior 

Courts. 


AzEliz. 

S.2 


cap, 


5.  TVfO  writ  of  habeas  corpus^  or  other  writ 
jl\   fuid  forth  to  remove  an  a{tiony  fialt  be 

allowed^ 


Mffiei,  unlifi  it  bi  delivered  unto  tie  judge  4r  ificer  0/  tie  court 
hifore  the  jury  appear ^  and  one  of  them  be /worn. 

•  a.  21  Jac.  I.  eap*  25.  5.  2.     No  writ  to  remote  a  fuit  in  an  ^^  ■  '^•* 
inferior  court  Jkall  be  obeyed^  unlefs  delivered  to  the  Jlewards^  l^c.  «  "as^e-"* 
of  the  fame  courts  before  iffue  or  demurrer  joined^  fo  as  fuch  iffue  or  t.imcd  that 
demurrer  be. not  joined  within  fix  weeks  after  the  arrefi  or  appear^  ^^^^Ah 
mnce  of  the  defendant.  iorTthc'* 

writ  came  to  bim,  but  did  not  fay,  that  ifliie  wai  not  joined  within  Hx  weeka,  &c.  as  ir  ought  td 
be  by  the  ftalutr,  and  therefore  ill  \  there  was  likewite  another  fault,  bccaufe  it  ^eing  in  an  la* 
ferior  court,  it  i«  not  returned,  that  the  caufe  of  a&ion  arofc  within  the  jurifdi&ioo*  Comb.  i87« 
Trin.  i  W.  &  M»  in  £.  R.  Anon. 


,3-21  Jac.  t.  cap.  4  J.  S.  3.  If  any  fuch  caufe  Jhall  he  removed 
^rflaid  by  any  fuch  wrtt  or  procefs^  and  afterwards  the  fame  caufe 
Jhall  be  remanded^  the  fame  caufe  Jhall  never  afterwards  be  removed 


Of  Jlaid  before  judgment  by  any  writs  whatfoever, 

4.  5.  4.     If  in  any  caufe  not  concerning  freehold^  leafe  or  rent^  "  ^'•'  'j^ 
U  fl>all  appear  or  be  laid  in  the  declaration^  that  the  debt^  damages '^^f'  ^ 
or  things  demanded  do  not  amount  to,  ^Lfuch  caufe  Jhall  not  be  flayed^  j^^g"  *f 
nor  removed  in  any  other  courts  by  any  writs  other  than  writs  off^cbinferi'ir 

•  "'     courts  ai  Aft 

vrrtr  or  attatnt.  .         j,ji.,iM  i» 

Siat,  21.  yac,  cap,  23,  par.  3.  may  prtceed  in  (aufti  therein  fp€c\ped^  nvhicb  appear  or  are  laidt  not 
to  exceed  5/.  though  there  may  he  other  aifiont  againft  fuch  defendants^  xvbereifi  the  p/aint^f's  dff 
wutttds  wuy  exceed  5/.  This  was  a  temporary  a£t|  and  continued  by  ^  Geo.  ft.  cap.  17.  trom  lh« 
tad  of  that  fei&on  for  fevcn  years»  &c. 

V 

5.  8.  5.  If  any  writ  Jhall  be  fued  forth  contrary  to  the  intent 
of  this  a£f^  it  Jhall  be  lawful  for  the  judge  or  officer^  to  whom  fuch 
writ  Jhall  be  direSled^  to  difallow  the  fame^  and  to  proceed  as  if  no 
fuch  writs  had  been  granted, 

6.  5.  6.  Provided  that  this  aa  Jhall  extend  only  to  Juch  courts  }^  JJ*j  ^^^ 
of  record^  and  for  fo  long  time  only^  as  there  Jhall  be  an  utter  bar-  j^  ^^^  ' 
rifier  of  three  years  Jianding^  that  Jhall  be  Jieward^  town-clerk^  where  an 
judge  or  recorder  of  the  fame  courts  or  that  Jhall  be  ajjijlant  to  ^^^H*^^^' 
fuch  judge^  and  there  prefent^  and  not  of  counfel  in  any  caufe  then  ^^eud  to  an 
depending  in  the  fame  court*  inferior 

court  of 
%bich  an  utter  barriflcr  is  fteward,  and  in  h6t  the  iHue  of  the  plaint  was  not  joined  more  than 
fix  months  after  the  appearance  of  the  defendants  there;  fo  that  by  the  ftatute  21  Jac.  the  fteward 
had  liberty  to  proceed  notwtthftanding,  and  without  the  allowance  of  ihe  writ;  yet  in  this  cafe 
the  fteward  is  bound  to  return  the  writ  with  the  fpecial  matter,  oiherwifelie  (hall  be  in  contempt  | 
tnd  (b  it  was  conftantly  ruled  in  B.  R.  when  Hale  was  Ch.  J>  Comb.  69.  Mich,  t  W.  &  M.  in 
B.  R.  Waefon  v.  Clerkc  ■  Iflue  was  joined  in  an  inferior  court,  and  the  fteward  rcfufcd  (o 
allow  the  Habeas  Corpus,  and  the  caufe  was  tiiecl  but  not  before  an  uder  barrifter*  as  is  *  dne^ied 
by  the  ftatme ;  the  courtr held,  that  the  fteward  ought  to  return  the  Habeas  Corpus;  and  they 
bavins  proceeded  to  try  the  caufe,  no  utter  barrilur  being  fteward,  an  Attachment  waa  awarded. 
J  Mod.  85.  Mich.     1  Jac.  s.  fi.  R.  Anon* 

*C  3»  ] 

7.  S,  7.  This  a£t  Jhall  not  extend  to  any  caufe  wherein  any  Juch 
flea  Jhall  be  pleaded^  as  could  not  be  tried  within  the  jurifdi£lion  of 
fuch  inferior  court, 

8.  Joy  21  Jac.  after  a  Procedendo  awarded^  no  fuperfedeas  ought 
toht  granted,  unlefs  it  unduly  vel  improvide  emanavit,  in  which 
Cafes  it  is  ufual  to  grant  one.  Cro.  C.  487,  ph  ix.  Mich.  13 
Car.  B«  lU    Bower  v«  Cooper. 

• .    V  Da  9.  A# 


s%  *         Court; 

o.  }T$  cduri  can  hi  atimft  from  tht  fupirtnUniimy  if  die  king^ 
in  his  court  of  Bi  R.  It  is  a  confequence  of  every  interior  juri£ 
di£lion  of  record,  that  their  proceedings  be  removable  into  thir 
court,  to  have  their  record  inlpe£led,  and  to  fee  whether  they  keep 
themfelves  within  the  limits  of  their  jurifdiAfon.  i  Sdk.  144^ 
pi.  3.    Trin.  12  W«  3«  B*  R.  in  cafe  of  Groenvelt  v.  Burwetl. 

(L.  a.  8)    Judgments  in  Inferior  Courts.    Whea 

void, 

I.  TT7HERE  judgmmt  is  given  in  a  hafi  aurt^  or  peculiar, 
VV  of  contrast^  covenant^  or  land  wbtch  lies  §ut  oftbi  ju^ 
rlfdi^Un  of  the  courts  it  is  void,  and  the  party  of  the  execstioa 
Audi  have  aflife  or  trefpafs*  Br»  Judgment,  [d.  64.  cites  22  AC 
64. 

2.  But  where  it  is  given  there  of  frankunement  upon  plaint^  wbifi 

it  ought  to  bifuid  by  writ^  this  is  not  void,  but  error,  and  diere  it 

is  agreed  in  effcSt^  dut  franktenement  (ball  not  be  recovered  i;t 

court  baron  but  by  writ,  and  not  by  plaint,  and  if  it  be  it  is  error^ 

and  falfe  judgment  lies.     Br.  Judgment,  pi.  64.  cites  22  Afll  64. 

Tclv.  130.       ^.  Error  upon  a  judgmant  in  Cambridge,  becaufe  the  caufe  of 

Jac?  B.R.  ^^lon  is  laid  to  be  in  a  cloji  called  BL  Jcre^  and  it  is  mot  averrti. 

tW  s.  c.  '  that  it  was  infra  jurifdiQionem^  cites  Kclw.  33.  a.  89.  a«     The 

^^^^\      /» 4[f m^fi/ was  entred,  idcovidotur\  and  per  Cur.  judgment  (ball 

Iru  ad.^^'''  not  be  by  a  videtur.    And  judgment  for  thofe  caufes  was  revericd, 

judged  er-    Noy  129.    Ventres  v.  Carter, 

ror;  for  it 

•ttgbc  CO  be  xdeo  confidcratom,  &c 

4.  In  afTumpfit,  &c.  the  defendant  pleaded  two  feveral  attach- 
ments of  money  in  London,  viz.  of  one  part  of  it  due  to  himfelf, 
and  the  reft  to  a  ftranger,  and  both  due  on  bond.  The  plaintiff 
replied,  that  both  the  bonds  on  which  the  attachments  were  made, 
were  executed  extra  jurifdidionem,  &c.  The  defendant  rejoined, 
that  the  bond  made  to  him  was  executed  infra  jurifdidionem,  &c. 
and  upon  a  demurrer  the  plaindfF  had  judgment,  becaufe  judgment 
there  of  a  thing  out  of  their  jurif diction  is  abfoluteiy  void^  and  ad-^ 
vantage  may  be  taken  thereof  by  pleading  without  a  writ  of  error  ; 
befides,  the  rejoinder  anfwers  only  part  of  the  replication.  3  Lev. 
23.     Pafch.  33  Car.  2.  C.  B.     Frumpton  v.  Pettis. 

5.  AJfumpfit  in  London  for  depajluring  of  an  horfe  in  Effex  % 
the  defendant  pleaded  in  bar  a  former  a&ion  brought  in  the 
fherifF's  court  in  London  for  the  fame  depafturing,  and  judgment 
there  for  the  defendant.  The  plaintiff  replied,  Aat  the  caufe  of 
action  did  arife  in  Effex,  out  of  the  jurifdi£tion  of  the  fheriff*a 
court.     Upon  demurrer  it  was  adjudged  that  the  plea  was  ill ;  for 

C  33  3   */  ^^^^  ^      ^^^^  ^  ^  matter  out  of  the  jurifdi^ion^  the  judgment 

is  veid^  and  cannot  be  executed.     3  Lev.  234.    Mico  v.  Monris. 

Carth.  494.      6.  It  was  hcld  in  this  cafe,  per  Holt  Ch.  J.  that  wherever  a 

by  Hoti  Chi  ^'^  jurifdiGion  is  creCfed  by  a£l  of  parliament  and  tb$  furi  or 

J.  io  dcU.  '  Ji'^^l^ 


Cotitt#  s$ 

jmJgi  that  iMiTiifis  this  jurifdiifton^  aStt  ms  a  court  or  judge  of  Bering  tbt 
rscvrd  according  to  the  courfe  of  the  common  lawy  a  writ  of  error  ISt^^wu 
lies  on  their  judgments,  but  where  they  a&  in  a  fummary  method, 
or  in  a  new  couife  different  from  the  common  law,  there  a  writ  of 
trror  lies  not,  but  a  Certiorari,     x  Saik.  263.  pi.  5.     Trin.  Z2# 
W.  3ff    Groenvelt  v.  Burwell. 


(L.  a.  9)     Plea  or  Record  remanded  into  the 
Inferior  Court.     In  what  Cales. 


!•  iLjrORTDjfNCESTOR  in  Che/lcr  the  tenant  vouched 
XVJL  foreigner  to  warranty^  by  which  the  record  it  remvofd 
into  Banco^  and  there  the  tenant  was  effiined^  and  this  eflbign  was 
fuajbed^  by  which  the  plea  was  remanded  into  C  hefter  to  take  the 
affize.     Br.  Parol  ou  rlee  remaund,  pi.  5.  cites  8  AiT.  22. 

2.  \f foreigner  be  vouched  in  plea  of  land  in  the  hujiings  in  Lon« 
don,  the  plea  (hall  be  fent  into  Bank^  and  when  the  warranty  is 
determined,  it  (hall  be  remanded  into  London,  and  in  this  cafe 
Bank  has  no  power  to  award  fcifin  of  the  land,  but  only  to  trj 
tile  warranty,  and  to  remand  it.  Br.  Parol  ou  Plee  remaund,  pi. 
8.  cites  43  E.  3.  r. 

3.  Formedon  in  London,  the  tenant  vouched  foreigner  to  war^ 
rantjj  by  which  the  plea  was  fgnt  into  Bank^  a.  id  procefs  made 
^gainfi  the  vouchee^  and  at  the  day  the  tenant  faid  that  pending  the 
procefs  againft  the  vouchee,  //  was  found  before  the  efcheato* ,  that 
y.  N.  held  of  the  king^  and  dyed  without  heir^  by  which  the  king 
feized  itj  ani  gave  to  the  tenant  by  patenty  and  prayed  aid  of  toe 
iing ;  and  becaufe  the  tenant  waved  his  vouch ^ry  and  this  court 
has  no  otjier  power  here  but  to  determine  the  warranty,  therefore 
diey  rec<^rded  the  aid  prayer,  and  remanded  the  parol  into  Lon« 
don.     Br.  Parol  ou  Plee  remaund,  pi.  9.  cites  44.  £.  3.  2,  3. 

4..  Fine  came  out  of  franchife  into  S  R.  by  writ  of  err^r^  and 
no  error  foundj  by  which  .the  party  fued  execution  there,  and  tae 
bailiffs  of  the  franchife  where,  &c  fcilicet  of  Oxon.  dtmandfd  co^ 
nufance  of  it,  and  were  ouiled ;  for  when  the  plea  comes  into 
B.  R.  it  (hall  not  be  remanded.  Br.  Parol  ou  Plee  remaund,  pi. 
6.  cites  50  Aff.  9. 

5.  But  if  record  be  removed  into  C  B.  out  of  ancient  demefne 
hy  pretence  of  frank  fee^  and  it  is  found  no  frank  fee,  it  (hall  be 
remanded.     Ibid. 

6.  If  aid  of  the  iing  be  granted  in  ajjize  for  infufficient  caufe^ 
y/tt  when  it  is  in  the  chancery,  it  {hall  not  be  remanded  till  trie 
title  of  the  king  be  examined  for  the  king,  otberwife  upon'  a 
voucher^  as  it  was  faid.  Br.  Parol  ou  Plee  remaund,  pi.  7.  ekes 
8  H.  7.  II. 

7«  Wbcre  tecord  cwies  out  of  countf  palatine  9r  franchife^  to  Br.Tr«v«rr« 
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|1. 19.  dkci  fry  a  foreign  voucher  $r  foreign  releafe^  the  record  (hall  be  fo-^ 
••  f'  manded  after  trial  of  it.     Br,  Parol  ou  Plee  rcmauhd,  pi.  4.  citct 

d'^Offi  ^'^^  8.  Contrary  where  both  courts  are  at  common  iaw^  as  the  Chan^ 
P*  19.  ciict  ^r/  ^"^  B'  ^'^  J"  cafe  of  a  traverfe,  &c.  or  other  iflue  joined  in 
S.  C.  Chancery  ;  for  this  (hall  be  tried  in  B,  R.  and  there  (h&H  remain^ 

and  there  judgment  fhall  be  given.     Ibid, 
dc' oS^^*      *  9-  ^*  °^  ^  ^^^^^  removed  front  C.  B.  into  B,  R.  by  writ  of 
J  J9.citc*  error,  or  otherwife,  quod  nota.     Ibid. 

Lc.  10.  A  man  was  arrejied  by  plaint  in  London^  and  after  the 

defendant  brought  writ  of  debt  in  Bani^  and  had  writ  of  privilege, 
and  becaufe  it  appeared  that  the  plaint  was  elder  than  the  wrif^ 
the  defendant  was  remanded  into  London,  and  the  plaintiff  in 
London  had  Procedendo,  quod  nota.  Br.  Procedendo,  pi.  8, 
cites  8.  E.  4.  18.  * 

13.  If  a  man  is  arrejied  in  London^  znd  after  another  brings 
ei^ion  in  Bant  againjl  the  fame  defendant  by  covin^  and  has  capias 
againft  him  to  have  him  removed  out  of  London^  and  the  plaintiff 
in  London  prays  procedendo  for  the  covin,  he  fhall  not  have  it  tifi 
the  day  of  the  return  of  the  capias^  that  the  parties  may  be  exa-. 
mined  of  the  covin,  quod  nota ;  but  if  the  defendant  does  not  copit 
at  the  dayy  Sec,  and  is  let  to  mainprize,  the  plaintiff  may  have  a 
new  bill  againji  him^  &c.  and  the  caufe  why  they  furceafe  in  Lon-< 
don  is,  becaufe  the  capias  is  a  fuperfedeas^  in  itfelf ;  for  by  the 
lirreft  upon  it,  he  is  prifoner  at  the  Bank,  and  not  at  London,  and 
then  they  cannot  proceed,  and  cannot  have  the  prifoner,  quod 
Dota.     Br.  Procedendo,  pi.  11.  cites  10  £.  4.  16, 

14.  Where  plea  of  trefpafs^  which  is  in  a  (ourt  baron^  of  da^ 
'        mages  under  40J,   is  removed  into  Bank   by  Recordare  err^nice^ 

where  it  ought  not  to  be  removed,  there  the  bafe  court  cannot 
proceed,  becaufe  the  plea  is  removed,  and  therefore  Procedendo 
ought  to  be  awarded  to  them  to  proceed,  per  diverfe  ferjeants, 
quod  nemo  negavit.     Br.  Procedendo,  pi.  6.  cites  14  H.  8< 

^'*h'^'\  ^^'  ^^  ^  ^^^  arrepcd  in  franchife  fues  writ  of  privilege^  and 
V^x.  S,  C.  ^tmoves  the  body  and  the  cau/e^  and  after  does  not  come  to  prove  his 
caufe  of  privilege^  t\\G  plaintiff  in  the  franchife  cannot  have  pro-* 
cedendo,  and  therefore  it  feenis  that  the  firj}  fureties  remain^ 
contra  if  he  had  been  difmijfed  by  allowance  of  the  privilege^  for 
then  his  fureties  are  difcharged.  But  it  feems  that  when  they  re^ 
move  the  body  and  the  caufe,  they  do  not  remove  any  fureties, 
but  then  there  is  not  any  record  againft  them,  and  then  it  feems 
that  the  privilege  being  allowed,  the  fureties  are  difcharged,  contra 
where  the  privilege  is  not  aljowcd ;  for  then  the  prifoner  and  the 
caufe  was  always  remaining  in  the  cuftody  of  tbofe  of  the  fran« 
chife,     Br.  Procedendo,  pi.  13.  cites  31  H.  8. 

16;  A  procedendo  is  a  writ  to  the  Judge  of  an  inferior  court^ 
requiring  him  to  proceed  in  a  caufe  tormerly  removed  hither  by 
certiorari,  or  other  writ,  or  ftaycd  for  fomc  time  J)y  fuperfedcas. 
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17.  A  procedendo  was  denied  to  be  granted  to  the  court  of  So  to  Pool 
Canterbury  in  ejianunt ;  for  per  Cur.  it  was  never  known  to  ctntcrbury 
bave  been  granted  in  fuch  aftion*  Sid.  66.  pi.  40.  Mich*  13  n)\i%towm 
Car.  2.  B.  R.  Anon.  ^  «»*wO'f 

and  otb«r 
Ibch  placet,  fuch  motioni  have  alwayi  been  denied.    Sid.  83 1.  p1«  31.  Mich.  16  Car.  !• 
B.  R.  Anoo. 

18.  An  indictment  of  barntry  being  brought  in  B.  R.  and  Bccaufeit 
fiUd^  it  was  moved  to  have  a  procedendo.     Twifden  J.  faid  it  *o{Ifccourt 
could  not  be  ;  for  a  record  filed  here,  cannot  be  removed  without  that  the 
ad  of  parliament.     But  by  the  opinion  of  Fofter  and  Windham,  filing  i^^^s 
a  procedendo  was  granted.     Quaere  de  ceo.     Lev.  93.  Hill.  14  j-^/X^^'* 
and  15.  Car.  2.  B.  K.    Upham's  cafe.  fincewry 

great y  a  pro* 
cedendo  was  awarded,  againft  the  opinion  of  Tv^ifden  J.  and  contrary  /•  the  comrfe  of  the  court. 
Sid.  108.  The  King  v.  Upton.  S.  C— *It  yttijiied  the  fame  day  that  the  certiorari  uui  returned^ 
which  (he  cnurt  conceived  an  irregular  furprife,  notwithllanding  the  bar,  and  the  clerks  afHiincd 
that  ooae  could  ilTue.    Keb.  470.    The  King  and  Jufticea  of  Somerfetihire  v.  Upbani*  S.  C. 

19.  Procedendo  lies  of  courfe  without  motion  for  not  tutting  [  35  1 
in  of  bait.     Comb.  107.  Pafch.  i.  W.  &  M.  in  B.  R.  Anon. 

20.  It  was  moved,  that  if  the  plaintiff'  in  error  of  a  judgment 
in  the  county  palatine  of  Chefter,  does  not  return  the  record  in  a 
jBiort  time,  there  might  be  a  procedendo;  but  per  Holt,  we  can^* 
not  grant  a  procedendo^  hecaufe  there  is  nothing  before  us  ;  but 
upon  a  certificate  that  the  record  is  not  come  in,  you  m  Ji  have  a 
writ  de  executiene  judicii  out  of  Chancery.  Comb.  422.  Hill.  9 
W.  3.  B,  R.  Anon. 

21.  Upon  a  return  of  a  hab.  corp.  from  London,  a  by-law  was 
fct  forth,  laying  a  certain  penalty  upon  a  freeman,  for  felling  goods 
not  weighed  at  the  city  bca.n,  according  to  the  cuftom ;  and  it 
was  moved  to  file  the  return,  for  otherwifs  the  defendant  could 
have  no  remedy,  if  the  return  were  falfc,  and  fo  they  might  return 
what  cuftom  they  pleafed  falfo  &  impune.  Holt  Ch.  J.  hel«^,  that 
the  praf^ice  had  always  been  in  B.  R.  to  award  a  procedendo, 
without  filing  the  return  \  but  the  queftion  (he  faid)  was,  whetner 
the  filing  would  hinder  the  granting  a  procedendo  ?  that  it  was  true, 

that  the  habeas  corpus  *  Jufpends  all  proceea'tr.gs  below,  till  the  * Salk, 35i« 
court  has  determined  the  right  of  the  caufe  of  detainer  upon  the 
return,  and  if  they  proceed  in  the  mean  time,  it  is  vo  d,  ^  co^am 
nonjudice ;  fo  that  a  procedendo  was  neceflary,  to  unty  tncir  hands 
below.  And  faid,  he  could  fee .  no  reafon,  wny  t'l  :y  might  not 
grant  the  procedendo  after  the  return  filed.  6  Moi.  177.  Trm. 
3  Ann.  B.  R      Fazakerly  v.  Baldo. 

22.  When  .a  caufi  is  removed  by  habeas  corpus  int9  B  R.  z 
procedendo  may  be  granted^  though  the  return  be  fie  i  ;  hecaufe  the 
record  t9  not  removed^  but  only  a  tranfcript  of  it.     Pafch.  6  Geo. 

IFor  more  0s  to  inferior  courts  and  proceedings  tbere^  fee  Cer-» 
tiorari.  Cuftoms.  (L  2)  Habeas  Corpus*  Jnd  ptber  proper 
titles. 

D  4  (2^- a) 
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See  4  loft* 

Animtdv.  f  M.  a)     Court  of  Stannaries. 

9n  4  Inft*.  ^  ^ 

^7^  «74«  ^^^  jj  g^  ^^  _  Qpp^  chartarum,  roembrana  8,  parte  40,  41.  pr§ 
J[\.  Jlannatoribus  nc/iris  in  comitatibus  Dtvonia  tf 
ComuH^e^  grant  to  them,  &c«  of  their  privileges,  &c.  all  om  except 
§f  the  places  0/  tbe  prtfrn^  viz.  fOflwitbiel  for  Cornwall  bf  Lid^ 
fird  f§r  Deven^  and  nf  tbe  coinage^  viz.  tOJlwitblel^  Bedmyn^ 
Lijkerret<i  Truro^  V  Helften^  in  Cornubia.] 

f 2.  33  £•  I.  Libro  parliamentorum  105.  ad petitimemjlannatem 
rum  Cornubi^y  conceditur  charta  libertatumy  junta  farmam  confr^ 
matioufs  regis  Henrici^  per  y#,  nen  conjun£lim  cum  Jiannatorihue 
Devoniety  &r.] 

[3.  I.  £.  2.  Rotulo  patentium,  prima  parte,  membrana  13. . 
Concejfio  minerariis  regis  in  comitatu  Divoni^  cemmoraniibus^  qu^d 
ipfi  a  die  confeifienis  prafentium  per  quadriennium  proximo  fequeng 
cempletum^  liberi  lint  W  quieti  in  civitatibus^  burgisy  villis,  mer^ 
€atts^  &  atiis  has  quibufcumque  in  comitatu  Devonia  prstdiOo  ^ 
aliis  comitatibus  vicinis  ae  Theoloneo  &  omnibus  aliis  confuitudini" 
hue  prmftandis  dt -quibufcumque  neajfariis  pro  vi&u  (^  vefiitu 
eorum  minerariorum  ibiaem  emendis.  Et  quod  de  tran/grej/ionibut^ 
accafionibus  perfonalibus^  feu  placitis  aliquibus^  alicubi  in  Curiis 
Comitatum^  Baronum^  vel  aliorum  dominorum  quorumcunque^  tota 
r  36  1  tempore  preediSio^  non  placitent^  nee  placitentur^  contra  vcluntatem 
fuam^  mfi  coram  cujiodibus  nojiris  mineree  preediSfety  U  vicecomite 
nojlro  ejufdem  comitatus^  qui  pro  tempore  fuerint*  Vohis  omnibus 
t^  Jingulis  firmiter  inhibentes^  ne  miner arios  noftros  pradiSlos  contra 
banc  conceffionem  nojlram  molejtetis  in  aliquos^  feu  gravetis  quo 
minus  ipfi  quiotanciis  tf  libertatibus  prmdiGis  uti  poffunt^  juxtm 
formam  conaffionis  ejufdem. 

[4.  4  H.  o.  cap.  8.    Richard  Strode  imprifoned  in  Lidftrd^  till 
'  he  was  delivered  by  a  writ  of  privilege  out  of  the  king's  exchequer 
at  Wejlminjiery  for  that  he  was  one  of  the  colIe£lors  in  the  faid 
county  for  the  firft  of  the  two  fifteenths  granted  in  this  parlia- 
ment.] 
This  IB  im^       [5,  23.  H.  8.  cap.  8.    If  any  j)erfon  (hall  be  fued,  accufed, 
Ei^uid'be^  indi&ed,  imprifoned,  amerced,  condemned,  or  otherwife  vexed  or 
to  thU  pur-  troubled  in  his  perfon,  lands,  Mi-works,  goods  or  chatties,  by  any 
pofe,  viv.    of  the  minifters  or  officers  of  the  king's  courts  of  Stannary,  &c.] 
«  (htu  bl*       [6-  "'"•  35  E- 1.  B-  R-  Rot.     Walter  Wallings,  a  tinner,  wax 
••  void/       indiaed  at  Exeter  before  the  juftices  itinerant,  for  killing  Walter 
Ac*  Wallings,  the  fon  of  his  brother  in  Dscenna  de  Holme^  and  after  it  is 

there  fald,  quod  locus  in  quo  interfedhis  fuit,  fuit  infra  Libertatem 
Stannariee,  and  after  the  defendant  rendred  bimfelf  to  the.fliertff 
•f  the  county  of  Devon  \  and  after  Thomas  de  Swinfey^  cuftos  Stan^ 
nariee,  came  to  tbejberiff  and  required  him  to  deliver  the  faid  eh^^ 
fendant  to  him,  upon  which  the  (heriiF  delivered  him  to  the  faid 
Thomas,  by  which  the  defendant  was  dudlus  ad  gaolam  de  Lidford 
in.Libertatc  ejuidcm  Staanarise  i  and  after  it  is  fiud,  quod  dcftndens 

.  fMlhuc 
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aAuc  eft  in  Lidford,  infra  Libertatem  praedi£be  Stannariae,  and  after 
it  is  demanded  of  the  (heriff,  wherefore  he  delivered  the  defendant 
to  the  faid  cuftos  of  the  Stannary,  (*)  who  faid,  that  he  demanded 
him  by  force  of  the  faid  charter,  33  £•  i.  upon  which  they  were 
adjourned  to  Wedminfter  coram  Rege,  and  day  given  to  the  faid 
cuftos,  and  to  the  defendant  to  anfwer  it ;   but  the  cuftos  did  not 
come,  but  excufed  himfelf  by  ficknefs,  and  for  the  damage  that 
might  arife  in  the  Stannaries  by  his  abfence  i   but  the  defendant 
appeared  there,  and  pleaded  not  guilty,  and  was  found  not  guilty.] 
[7.  2  Ed.  3.     Rotulo  Patentium  parte  i.  Membrana  27.  nu- 
mero  130.  upon  the  fupplication  of  the  tinners,  the  king  graft ud^ 
that  no  tin  Jhall  be  weighed  at  Tavi/iock^  eo  quod  multum  dijiat  a 
marij  and  fo  with  great  charge  tranfported  after  coinage  and 
weighing,  and  for  this  grievance  it  Jbould  hereafter  he  weighed  at 
AJbburtonj  Chagfordy  and  P/ympton,  and  not  at  Taviftock.    Apud 
Weftmonafterium  in  Scaccario  among  the  Eires  de  Cornubia, 
5  Ed.  2.  Rot.  6.  apud  Launcefton,  IVilUam  B,  and  6.  T,  art 
fued  by  writ  of  con/piracy  by  J.  T,  for  appealing  him  of  a  robbery 
3  Ed.  2*  &c.  upon  which  comes  P.  IV.  and  Jhewi  the  letters 
patents  ofx^  Ed.  i.  which  are  entered  in  hetc  verba^  and  tien* 
upon  P.  /r .  demands  conufance  dl  this  plcz^  for  that  the  defndants 
funt  StannatoreSi  to  which  the  plaintiff  J.  ST.  faid^  quod  praedicli 
ftannatores  Curiam  fuam  habere  non  debent,  quia  dicit,  quod  ifta 
fequela  jam  per  5  dies  verfus  prsedidos  defendentes  &  alios  con* 
tinuata  eft^  abfque  hoc  quod  praedidus  P,  W.  vel  aliquis  alius 
eorum  Balllvus,  Curiam  fuam  inde  petiiflet,  vel  cartam  praedidlam 
oftendiflfet.     Dicit  etiam,  quod  cum  contineatur  in  didla  charta, 
quod  prxdii^i  ftannatores  operantes    in  dominicis    regis,  dum 
operantur  in  eifdem  Stannariis,  liberi  efTe  debeant,  &  quieti  de 
omnibus  placitis  &  querelis  Curias  Regis  tangentibus.     Et  cum 
prxdi^s  P.  W.  afferit  praedidtos  ftannatores  coram  nullo  jufti-   [  37  1 
ciario  regis,  vel  miniilro,  nifi  coram  eorum  cuftode,  non  debere 
refpondere,  praedi£ti  defendentes  non  funt  operantes  in  dominicis 
regis  nee  sdibi  operantes ;  &  hoc  otFert  verificare,  prout,  &c«  pro- 
fert  etiam  quandam  commiflioneni  &  quoddam  breve  regis,  per 
quod  quidem  breve  idem  rex  praediAis  Willielmo  B.  &  alius  man- 
davit,  Quod,  Thomam  de  la  Hyde  cuftodem  Stannariae  regis  prse- 
didae  m  focium  admittant  ipfo  Thoma  tunc  ibidem  pnefente,  & 
praediflam  commiffionem  admittente ;    and  the  defendants  being 
demanded  whether  they  will  anfwer,  fay,  that  not  till  it  be  deter- 
mined whether  they  ihall  have  their  court ;    and  the  plaintiff  de- 
mands judgment,  as  indefendim,  upon  which  day  is  given  over  ad 
audiendum  judicium,  but  nothing  done  in  the  roll.] 

[8.  The  court  of  Trematon  in  Cornubia  is  not  any  Stannary 
tourt^  for  the  flile  of  the  court  //,  Manerium  de  Trematon  Curia 
Domini  Regis  ibidem  tenta  coram  J.  S.  &c.  and  a  writ  of  error 
lies  in  B.  R.  upon  a  judgment  there,  and  they  may  hold  plea  there 
of  replevins.  Co.  Book  of  Entries,  fol.  293.  between  JValter 
SieltoUf  and  John  Starkey^  and  Nicholas  Axfordy  15  El.  Rot.  78.  J 

[9.  If  a  fuit  be  in  the  dutchy  court  of  Caljiock  in  Cornubi% 
touching  a  copyhold^  and  after  a  verdiff^  Mr.  Coryton,  the  vict* 
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warden^  grants  a  maniaU  to  the  Jlewari  of  the  court  net  to  giv0 
judgment^  for  that  the  defendant  had  petitioned  him  in  point  of 
equity^  aiid  a  prohibition  is  granted,  upon  a  furmife  that  the  vice* 
warden  had  nothing  to  do  as  vice-warden  in  the  dutchy  courts ; 
but  there  hath  been  a  ufage  there  to  appeal  to  the  lord  warden  as 
chief  ftcward  of  the  dutchy  for  matters  of  equity,  and  Mr.  Cory- 
ton  was  only  vice- warden  of  the  Stannaries  by  his  patent,  and  not 
deputy  (leward  of  the  dutchy.  Tr.  lO  Car.  B.  R.  between 
a  prohibition  granted,  upon  the  motion  of  mader  attor- 
ney general.  Mich.  10  Car.  B.  R.  between  Adams  and  Hunuy 
per  Curiam,  a  prohibition  granted.] 

10.  The  charter  of  the  Stannary  is,  that  the  king  grant  $  to  the 
tinners  to  dig  tin  in  the  wajie  lands  and  m  ors  cf  the  king  and 
others  vuhomjoever  in  the  county  of  Uotnwai,  Br.  Prerogative^ 
pi.  134. 

11.  By  ancient  charters,  the  whole  company  and  body  of  tynners% 
in  every  of  the  faid  counties  of  Devon  and  Cornwall,  are  caft  and 
divided  in  Jour  feverai  Stannaries  of  jurifdiSlions :  in  every  of 
which  Stannaries,  there  is  a  court  to  miniffer  juftice  in  all  caufes 
perfonal  arifing  between  tinner  and  tinner,  and  between  tinner 
and  foreigner ;  and  alfo  for  and  concerning  the  right  and  owner- 
fhip  of  tin  mines  and  the  difpofition  thereof,  except  in  caufes  of 
land)  life,  and  member;  and  if  any  falfe  and  unjuil  judgment  be 
given' in  any  of  the  faid  courts,  the  party  grieved  may  make  his 

'  appfal  unto  the  lord  waruen  of  the  Stannaries^  who  is  their  Juperior 
judge  ^  both  for  law  and  equity  ;  and  from  him^  unto  the  body  of  the 
council  of  the  lord  prince^  Dukf  of  Cornwally  to  which  duke  the 
Stanrianes  were  given,  as  by  the  former  charters  have  appeared, 
and  from  them  the  appeal  lieth  to  the  king's  moji  royal  perfon. 
Doderidge's  Hift.  of  the  Dutchy  of  Cornwall,  93 ,94. 

12.  When  matters  of  moment  concerning  the  ftate  of  thofe 
mines  or  Stannaries,  (hall  come  to  be  queftioned  or  debated; 
there  are  in  t^atty  of  the  faid  counties,  by  the  dire£lion  of  the  lord 
warden,  Jeveral  parliaments  or  general  ajfemblies  of  the  tinners 
fummoned^  whereunto  every  Stannery  within  that  county  fendetb 
jurates  or  burgejfes^  by  whofe  advice  and  confent^  conjiitutions,  or* 
ders  and  lews  are  made  and  ordained^  touching  tin-^caufes^  which 
being  promulgtd^  the  fame  do  bind  the  whole  body  of  tinners  of  that 
county,  as  firmly  as  if  the  iame  had  been  eftabliflied  in  the  general 
parliaments  of  the  realm.  Doderidge's  Hift.  of  the  Dutchy  of 
Cornwal.     94. 

[^8  1  13.  As  vt^W  h\o9rtx%  2S  tW  o^tx  hbpMrers  and  workers  (without 
fraud  or  covine)  in  or  about  the  Stanneries  in  Cornwall  and  Devon^ 
are  to  have  the  privilege  of  the  Stanneries,  during  the  time  that 
they  do  work  there.  Kefolved  by  all  the  judges.  Mich*  4.  Jac« 
4lnft.  231. 

14.  2dly,  That  all  matters  and  things  concerning  the  Stanmries^ 
er  depending  upon  the  famcj  are  to  be  beard  and  determined  in  thofe 
courts  according  to  the  cuftom  of  th<^  fame,  time  out  of  mind  of 
Kian  ufed.  Relblved  by  all  the  judges.  M^b.  4  Jac*  4  Inft. 
^31. 

15.  3dly, 
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15.  ^dljj  That  all  tranfitwj  anions  letwan  tinner  and  tlnmr^ 
#r  W9rktr  and  worker^  (though  the  caufe  he  collaterally  and  not  per» 
taining  ta  the  Stannery)  may  he  heard  and  determined  within  the 
€9urti  of  the  Stanneries  according  to  the  cuftom  of  the  faid  courte, 
albeit  the  caufe  of  adion  did  rife  in  any  place  out  of  the  Stanneries, 
if  the  defendant  he  found  within  the  Stannery  ;  or  may  be  fued  at 
die  common  law  at  the  election  of  the  plaintiff.  Refolved  by  all 
the  judges.     Mich.  4  Jac.  4  Inft.  231.  k&»f\^.wi| 

10.  But  if  the  one  party  only  be  a  tinner^  or  worker^  and  the 
tauj'e  of  action'  being  tranjttory  and  collatefall  to  the  Stannery^  do^ 
rife  out  of  the  faid  Stanneries^  then  the  defendant  may  by  the  cujiom 
and  uage  ofthoje  courts  plead  to  the  jurijdiSfion  of  the  court,  that 
the  caufe  of  adion  did  arife  out  of  the  Stanneries,  and  the  jurifdic* 
tion  of  thofe  courts,  which  by  the  cujiom  of  the  court  he  ought  h 
flead  in  proper  per/on  upon  oath.  And  if  fuch  plea  to  the  jlirif* 
didion  be  not  allowed,  then  a  prohibition  in  that  cafe  is  to  be 
granted.  Jnd  if  in  that  cafe  the  defendant  do  come  to  plead  to 
the  jurifdiSion  cf  the  court  upon  his  oath,  he  ought  not  to  be  ar^ 
refted  eundo^redeundoyVelmorandojZt  the  fuit  of  any  fubje<%  in 
any  corporation,  or  other  place  where  the  faid  courts  of  the  Stan- 
nery (hall  be  then  holden.  Refolved  by  all  the  judges.  Mich.  4 
Jac.  4  Inft.  231. 

17.  4thly,  If  the  defendant  may  plead  to  the  jurifdi£tion  of  the 
court  in  the  cafe  before  mentioned ;  and  will  not,  but  pleads  and 
admits  the  jurifdiltion  of  the  court,  and  judgment  is  giverty  and 
the  body  of  the  defendant  taken  in  execution^  the  party  cannot  by 
law  have  any  aSfion  of  falfe  imprifonmenty  but  the  execution  is 
good  by  the  cuftom  at  the  faid  court.  But  if  in  that  cafe  //  doth 
appear  by  the  plaintiff^s  own  Jhewing^  that  the  contract  or  caufe  of 
a^ion  was  made  or  did  arife  out  of  the  Stannaries^  and  the  jurif 
diition  of  thofe  courts^  or  if  it  appear  by  the  condition  of  the  bond 
whereupon  the  adion  is  grounded,  that  the  condition  was  to  be 
performed  in  any  place  out  of  the  jurifdiftion  of  thofe  courts, 
then  all  the  proceedings  in  fuch  cafes  upon  fuch  matter  apparent, 
eire  coram  non  judice.  Refolved  by  all  the  judges.  Mich.  4  Jac. 
4  Inft.  231. 

18.  Sthly,  We  are  of  opinion,  that  no  man  ought  to  demur  in 
tiiat  court,  for  want  of  form  but  only  for  fubftaiice  of  matter, 
Refolved  by  all  the  judges.     Mich.  4  Jac;  4  Inft.  231. 

19.  6thly,  That  the  courts  of  the  Stannery  have  not  any  junf 
diSiion  for  any  caufe  of  action  that  is  locals  rijing  out  of  the  Stanneries* 
Refolved  by  all  the  judges.     Mich,  4  Jac.  4  Inft.'23i. 

20.  ythly.  That  the  privilege  of  the  workers  in  the  Stanneries  do 
■9ot  extend  to  ary  caufe  of  a6tion  that  is  locals  rijing  out  rf  the  Stan^^ 
neriesj  (for  matters  of  life^  member,  and  plea  of  land,  are  by  ex-  ' 
prefe  words  excepted  in  their  charters)  and  no  man  can  be  ex- 
empt from  juftice.  Refolved  by  all  the  juftices.  Mich.  4  Jac, 
4  Inft.  231. 

21.  Upon  judgment  given  in  the  Stannery  court,  the  courfe  ij,  ift. 
U  appeal  to  the  vice^^varden.  2dly,  From  him  to  the  warder:^  and 
after  to  tbt  duke  bimfelf^  (of  Cornwal)  when  he  hath  bad  his 

livery ; 
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liverj;  per  Doderidge  J.  and  Coke  Ch«  J.  agreed  with  him 
berein,  but  before  this,  that  he  hath  his  liberty  to  appeal  to  th« 
warden,  and  afterwards  to  the  counfel ;  but  ' «  writ  of  err^r  link 
up  n  a  judgmtnt  thin  given  for  any  matter  touching  the  Stannerus  ; 
but  upon  a  judgment  there  given  upon  collateral  matters  ^  a  writ 
of  error  well  lieth,  and  tiis  hath  been  fo  before  refolved,  as  the 
iame  k  to  be  feen  recorded  in  the  Chancery,  in  the  Petty  Bag 
Office,  by  all  the  judges,  upon  a  conference  had.  3  Bulft.  183. 
Pafch.  14  Jac.  in  cafe  of  Lar^g worthy  v.  Scott. 

12.  S.  gave  hondta  deliver  Jo  much  tiny  made  in  the  tin-work  in 
Devonlhire,  at  fuch  a  place  within  the  jurijdMion  of  the  Stanfiery^ 
In  debt  upon  the  bond  [brought  in  B.  K.]  the  defendant  pleaded 
to  the  jurifdi£tion  of  the  court,  becaufe  it  was  a  tin  cauie.  Mon«- 
tague  Ch.  J.  (aid,  it  is  alleged  in  the  plea,  that  the  defendant  it 
A  tinner,  and  this  is  not  traverfed,  and  puts  the  cafe,  that  if  the 
conflition  was  to  deliver  the  tin  at  Brifiol,  whether  die  Stannery 
pourt  (hould  have  iurifdidiion  there  ?  implying,  that  it  (bould  not. 
But  Doderidge  faid,  the  cafe  is  not  fo  here,  for  it  is  to, be  delivered 
within  the  jurifdiction.  The  defendant  ibewed  certain  articles 
under  the  great  feal,  appointing  and  limiting  the  jurifdidion^ 
wherein  the  article  goes  only  to  the  caufe,  and  not  to  the  perfon. 
Doderidge  J.  faid,  the  jurifdidlion  of  the  S tanneries  had  been 
debated  before  all  the  judges  of  England,  and  their  charter  of  £•  i, 
and  the  flatute  of  50  £.  3.  was  mewn  to  them,  and  chat  both 
ftatute  and  charter  were  general,  viz.  as  to  the  caufe,  and  not 
reftrained  to  the  perfons ;  yet,  Montague  Ch.  J.  at  leneth  ruled, 
that  becaufe  the  caufe  and  the  perfon  are  both  privileged,  the  ju« 
rifdi^on  be  allowed,  a  Roll.  Rep.  44,  45.  Trin.  16  Jac.  B.  R. 
Pinfon  v.  Smale. 

23.  C.  a  minifter  in  London,  came  into  the  Stannery  court  at 
the  fuit  of  L.  and  put  in  furety  and  then  came  again ;  it  was 
fliewni  that  neither  the  plaintiff  nor  dfendant  were  tinners^  nor  th§ 
taufe  a  Stanmry  caufe  \  whereupon  C.  was  difcharged,  and  then  C«. 
was  immediately  arrefted  again  by  L.  and  proceft  awarded.  An 
attachment  was  granted  agaiaft  L.  and  a  prohibition  to  the  court, 
for  the  defendant  ought  not  to  be  arrefted  in  coming  to  make  his 
law.  And  Ley,  Ch.  J.  faid,  that  it  was  ufual  there  after  the  oaA 
made,  for  3d.  to  enter  the  plaintiff  a  tinner.  2  Roll  Rep.  379. 
Mich.  21  Jac.  B.  R.     Lovice  v.  Clofe. 

^14.  The  jurifdi£lion  of  the  S tanneries  is  $nly  for  tin  matters^ 
0nd  whin  the  perfons  which  jue^  or  one  of  them^  he  a  tinner ;  and 
all  their  preceedings  there  fummarify  and  de  piano,  without  any  for- 
mal'courfe,  are  ille^aly  and  the  king's  courts  (hall  take  notice 
where  they  proceed  irregularly,  and  mall  controul  them,  and  pre- 
ferve  the  jurifdidion  of  me  court ;  per  Noy ;  and  approved  by  die 
court.  Cro.  C.  333.  pi.  19.  Mich.  9.  Car.  B.  R.  Adams  v. 
Ld.  Warden  of  the  Stanneries. 

25.  The  csiftom  in  the  Stanneries  to  try  caufes  there  hf  fi»  jterers 
is  a  void  cuftom ;  though  in  Wales,  where  it  is  confirmed  by 
aift  of  parliament,  it  is  good.    So  a  cuftem  of  die  Stannery  court 
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Ufah  9M  iXiMhn  Uth  agnhji  b§ify  and  g9ois  is  void*    Sid,  233* 
pU  36.  Midi.  x6  Car.  2.  B.  R.    Aike  v.  Hunkin, 


(N.a)  Court.  Jurifdidlion  of  Court.  Pleadings  how. 

1. 1 N  trtfpafs^  at  the  dlftrefs  the  defendant  was  permitted  to  fay, 
X  that  the  place  is  within  the  franchife  of  N,  £  ivbtre  tbt 
iing*s  writ  runs  not^  judgment  of  the  writ,  and  was  fuffered  to 
have  the  plea  at  the  dijirejs^  and  the  writ  abated  by  nient  didire  of 
tbi plaintiff.     Br.  Jurifdiction.  pi.  o.  cites  45  £.  3.  17. 

2.  He  who  pleads  to  the  jurifdittion  by  the  cinque  forts^  (hall  C  4^  1 
conclude  judgment  if  the  court  will  take  conujanci.     Br.  Jurif- 
didion.  pi.  17.  cites  49  £•  3.  24. 

«  3.  Debt  in  London  upon  an  O' ligation^  the  defendant  pleaded^ 
diat  it  was  nude  by  durejs  in  another  county^  by  which  it  was 
awarded  quod  defendens  eat  fine  die,  &  quod  querens  nihil  capiat 
per  querelam,  and  by  all,  this  judgment  does  not  go  in  bar^  but  t0 
the  jurifdi^ion^  and  iuch  plea  cannot  be  fent  into  bank  to  be  tried 
and  remanded  as  foreign  voucher  in  London,  for  this  is  by  ftatuti 
which  does  not  extend  to  perfonal  actions.  Br.  Jurifdi£Uon.  pi.  83. 
cites  3  H.  4.  18. 

4.  Formedon  of  zfeignory^  ca/llcj  and  manor.  Newton  faid  at 
to  tiieffignory  and  mano^^  they  are  in  the  county  of  Carmarthen^ 
and  that  the  iing  and  his  progenitors j  and  all  thole  whoje  eflato 
ice,  have  had  time  out  of  mind^  jurifdiSf'on  royal^  Exchequer  and. 
juftice  in  the  fame  county^  and  writs  fealed  with  the  feal  of  the 
friuce^  and  that  thofe  lands  and  all  others  in  the  fame  county  hav$ 
ban  pleaded  within  the  fame  county  J  and  not  out,  judgment  of  the 
writ,  and  admitted  there  that  he  may  plead  matter  which  goes  to  thi 
jurifdi^ion^  as  here,  and  conclude  to  the  writ.  Br.  Brief,  pi.  165. 
cites  7  H.  6.  36. 

5.  Trefpafs  againfl  T.  C,  Rolf  faid  he  is  Chancellor  of  Oxford^ 
and  King  Henry  4  granted  to  J.  D.  Chancellor  of  Oxford,  and  his 
fiicceflbrs,  that  they  Jhould  not  be  impleaded  by  writ  of  trefpafs,  nor 
of  contra^  of  things  which  they  do  by  their  oSiccy  znd  Jhewed  that 
be  difireined  the  plaintiff  by  his  office^  judgment  if  the  court  will 
take  <9nufance\  per  Babb.  Ch.  J.  you  ought  to  have  demanded 
fudgment  of  the  writ.     Br.  Brief,  pi.  169.  cites  8  H.  6.  18.  19. 

6.  Fer  thofe  of  London  have  privilege  th^t.theyjball  not  be  int' 
pleaded  out  of  the  city  of  hit  lands,  and  if  writ  be  brought  here  of 
land  in  London,  he  (haU  plead  this  matter,  and  demand  judgment  of 
the  writ,  and  not  to  the  jurifiit6iion.     Br.  ibid. 

7*  If  the  plaintiff  counts  in  debt  or  trefpafs j  and  the  defendant 
pleads  to  the  juriJd£lion^  the  count  fhall  not  be  entred  before  the 
jnrifdiifiou  be  affirmed^  and  if  continuance  be  taken  till  the  next 
$erm%  it  (hall,  be  Mpon  the  writ  as  if  no  count  had  been,  and  at  the 
-jiext  term  the  plainciff  iball  count  anew.  Br.  Count,  pi.  36.  cites 
«  H.  6.  iZ. 

8.  la 
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6.  In  detuiue  of  a  charter,  the  JifenJaHt  defnuUJ  t§rt  &  jfiifrj^ 
and  n$  morty  and  pleaded  to  the  juriloidion,  becaufis  the  land  in  tba 
charter  is  within  thi  cinque- ports ^  and  it  was  admitted  a  good 
defence,  and  therefore  it  feems  that  he  Jball  not  make  full  defence^ 
if  he  will  plead  to  th(  jurifdidion,  but  it  was  not  adjudged  if  the 
plea  be  good  to  the  jurifdiftion  in  this  cafe.  Br.  Jurifdidion.  jJ^ 
36.  cites  ^  H.  6.  22. 

9.  MortdanceJior\  the  tenant  pleaded  to  the  jurifdi£fion^  hecauji 
the  4and  lies  in  another  county^and  the  action  is  brought  in  C.  B. 
and  demanded  jW^m/if/  if  the  court  would  take  conufance ;  and  per 
Moyle  the  plea  is  good,  and  ilhall  not  conclude  to  the  writ,  but  to 
the  jurifdiflion,  for  anodier  court  ought  to  hold  this  plea,  and  not 
this  court,  and  therefore  well ;  contra  where  his  plea  proves  that 
he  ought  to  have  other  a&ion  in  this  Court,  but  this  plea  proves 
that  this  court  Jhall  not  hold  plea  of  this  a^ion^  but  another  courts 
Br.  Jurifdi£Hon.  pi.  59.  cites  38  H.  6.  1 8* 

10*  Pleadings  to  the  juriididion  are,  ift.  Ancient  demefiie« 
2dly,  County  palatine.  3dly,  Cinque  ports.  4thly,  Foreign 
plea  in  perfonal  adions.    Brown's  Anal.  3. 

II.  Rules  of  pleading  to  the  jurifdi&ion  are,  ift.  Plea  to  die 
^a^""^  jurifdiftion  after  the  declaration^  (hall  not  be  entered  till  it  be  f 
aS.'dtet^s!  difmifled,  and  the  continuance  fhall  be  upon  the  writ*  2dly,  This 
c.  t  Br.  ju.  plea  (ball  not  be  pleaded  t  iiftir  a  general,  but  may  after  ^,/pecial^ 
"f^M °°*  imparlance y  or  ♦Li.  lo.  61  vis  fibi  omnibus  &c.  3dly.  Upon  the 
s2H.6.s.p!  v/^w  ancient  demefne  may  be  pleaded  to  the  jurifdi^ion.  4thly,  A 
— Itwa*faid  foreign  plea  may  be  pleaded  to  the  jurifdidion  in  a  perfonal  aHion^ 
bf  Cooke  Yixxt  not  in  a  real.  Sthly,  If  one  pleads  to  the  juriidiflion,  and 
ry^  thar*'  Concludes  to  the  aGion^  the  jtirifdidion  is  admitted,  I  except  in 
one  cannot  fomc  fpecial  cafes.  6thly,  Every  cajlle  in  the  cinque  ports  is  in- 
furifdiaiLn*  ^<^nded^«iW<74/^,  and  not  any  member  of  the  ports  (49  E.  3.  34.) 
•t"tii'  af^^r  7th]y,  The  Tower  of  London  is  accounted  in  law  to  ftand  in  the 
any  impai.  county  of  Middlefex.  Sthly,  The  f  plea  to  the  jurifdiSion  ought 
r*ecUi*for  ^®  ^^  pleaded  at  the  firj^y  except  in  fome  fpecial  cafes  (as  before.) 
tCrentry  u  9thly,  The  judgment  in  thefe  cafes  is,  as  in  other  pleas,  that  the 
fiivii   ex.   writ  (hall  abate.     Brown's  Anal.  3,  4. 

cepfionibus, 

&c.  tarn  ad  breve,  qnam  ad  narrationcm ,  &c,  (not  faid  ad  jurifdiflionem  caric)  Comb.  855. 
Pafch.  6  W.  dc  M.  in  C.  B.  Bcnham  v.  Flumpton,  and  citca  3  H.  6.  30.  a.  11  H.  6.  8.  and  %q 
H.  6.  32. 

I  As  where  trefpafa  ia  brought  vi  &  armu,  or  where  freeMJ  hf  leaded  in  the  Camjity  camri^  «r 
cwri  BaroM,  for  there  the  court  ought  to  take  conlideratioo  therdo.  Heath*a  Mix.  tt.  cites 
a  R.  8-  I. 

t  Pleat  to  the  jurifdiflion  muft  always  be  pleaded  primo  die.  Cartb.  ft6.  Pafch,  t  W«  1^  M0 
an  B.  R.  in  cafe  of  Andrewa  v.  Gierke. 


Court.     Jurifdiaion* 
(O.  a)     Affirmed,     By  what. 

I.  TN  formedon,  the  tenant  faid  after  the  view  that  the  land  if 

X  in  Wales y  where  the  king's  writ  does  not  run^  judgment  of 

the  writi  for  he  cannot  have  it  to  the  jurifdiilion,  for  he  i{ffifmei 
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tii  jurlfdiSUn  hy  thi  viiw^  by  which  the  demandant  replied* 
Sr«  JurifdicUon.  pi.  37.  cites  7  H.  6.  36. 

2.  ^ffi  if  the  tenant  pleads  to  the  jurifdi^ihn^  akd  the  demandant 
imparlesj  and  the  plea  to  the  jurijniSiim  is  not  entred^  the  jurif- 
di&Ion  is  affirmed  5  contra  if  it  appears  of  record^  hy  plea  entred^ 
chat  he  has  pleaded  to  the  jurifdiction.     Br.  ibid. 

3.  The  plaintilF  declared  in  the  Marfhal's  Court,  upon  an 
infimul  computajfet  infra  jurifd£fionem  &c.  and  had  judgment. 
It  was  objeSed,  that  the  account  doth  Jiot  alter  the  duty ;  for  that 
may  arife  in  York,  and  that  no  other  confideration  be  laid  to  in- 
title  the  court  to  any  jurifdidlion,  the  judgment  ought  not  to 
ftand;  but  it  was  adjudged,  that  the  account  was  fufficient  to  giw 
the  c9urt  jurifdieiion.  8  Mod.  77.  Pafch.  8.  Geo.  1 723.  Spade- 
man V.  HulTey. 

[For  more  of  coyrt  in  general,  fee  ailCfent  SDemefne,  Cftail* 

ctr?,    (EccleQaafcal  ^^catjtbition,   Qlntbecat^,  and  other 

frof4r  Mles.2 


•*»-* 


CreDttor  mh  2Debtor*  ^^  **  ^ 


(A)     Creditor.     Favoured  in  Equity  again  ft  the 
Debtor,  and  others  claiming  from  him. 

t.f^ONVEYANCE  by  covin  does  not  diveft  the  eftate  out  Jenk.  195, 
V>i  of  the  debtor,  feoffor  &c.  but  he  ftands  ftill  feifed  as  to  the  J^V^'g '" 
creditors,    notwithftanding    the   feoffment.     Hob.   72*  pK   86.  ILLchan/ 
Humberton  r.  Howgill.  R^-p.  131. 

15  Car.    t* 
Kaylor  v.  Baldwin,  S.  P. 

ft.  A  judgment  of  a  debt,  and  fine  to  a  purchafor  acknowledged 
aU  in  one  daj^  the  judgment  to  be  preferred,  Toth.  i8o.  cites  4 
or  5  Car.     Owen  v.  Lady  Deancourt. 

3.  A  debtor  employed  a  creditor  to  purchafe  lands  for  him, 
and  to  take  up  money  to  pay  for  it,  which  he  did,  and  took  the 
purchafe  in  his  own  name.  The  debtor  fued  in  Chancery  to  have 
ttc  lands  on  payment  of  the  money,  but  the  creditor  having  on 
other  occaflons  mortgaged  his  own  lands,  and  engaged  for  the 
debtor,  Bridgman  K.  decreed,  that  in  order  to  have  a  conveyance, 
the  debt^  Jhotild  pay  the  debts  as  well  as  the  purchafe  money. 
ft  Chan.  Cafes  87.  cited  per  Finch,  Chancellor,  as  the  Cafe  of 
Bra4burnv.  Amand. 

4.  A 


4^  Ccetiftot  mtH  Defitar. 

4«  A  fiittifnent  after  marriagi  in  purfuanci  offO  btnd  or  ^gra^ 
mint  before^  is  good  againft  creditors,  as  if  made  before,  and  is  noC 
a  voluntary  conveyance,  nor  fraudulent ;  agreed  per  Cur.  2  Keb» 
700.  pi.  52.  Mich.  22  Car.  2.  B.  R.   Lloyd  v.  Fox. 

5.  Truftiis  by  a  fettUment  for  payment  of  debts  pretend,  tbaC 
they  have  not  fufficient  power  to  fell,  and  the  heir  pretends  that  hi 
hath  fome  Jiatutes  and  fecurities  which  charge  the  lands,  and  fo 
obftrud  the  fale,  and  the  wife  pretends  that  (he  has  a  jointure^ 
hut  is  ivilling  to  accept  2000/.  in  lieu  of  it.  Decreed,  that  all 
parties  join,  that  the  creditors  maybe  fatisfied,  (excepting  the 
jointure,  which  was  prior  to  all  the  incumbrances,  or  to  pay  her 
2Q00I.  in  lieu  of  it)  and  the  debts  to  be  fiitisfied  in  equal  propor«* 
tion,  the  truftees  to  be  -  indemnified,  and  have  their  charges  and 
allowances,  and  fuch  fecurities,  as  the  creditors  re^dively  bavey 
to  be  delivered  up  to  the  purchafors.  Fin.  R.  261.  Trin«  28 
Car.  2.     Bennet  v.  Ingoldsby  and  Hampfon. 

6.  Creditors,  not  parties  to  a  fuitj  allowed  fix  months  time  to 
£ome  in  and  prove  their  debts  before  the  mafter,  paying  their  pro<* 

.  portion  of  the  charge  of  the  fuit  to  be  afcertained  by  the  mailer, 
and  if  they  come  not  in  as  aforefaid,  to  be  excluded.  *  Fin.  R.  358* 
*r  43  1  P^f^*^*  3^*  ^^'  *•  ^^^^  ^'  Clerk  and  Venner. 
But  the  ref  7*  One  feized  in  tail  of  lands,  whereof  a  term  was  in  trttfiees  /# 
porter  fiyt  attend  the  inheritance^  levies  afine^  and  by  deedfubjeHs  the  land  to  a 
tt*7eemf^  ^^^/  of  a  loool.  but  declares^  that  after  the  debt  is  paid^  the  land 
wu  hut  u-  to  be  to  the  old  ufes^  and  after  devifes  the  land  for  payment  of  alt  his 
nant  in  tali  jg^fs  ;  *  it  was  decreed,  that  the  lands  are  liable  to  the  payment  of 
rif'aw/!'*^  the  teftator's  debts  in  general.  Vern.  99,  ibo.  Mich.  x68a. 
fo  could  not  Turner  v.  Gwynn.  ^ 

charge  it  by 

his  will,  unlefs  it  Ke  intended  he  had  ftill  a  power  of  doing  it,  lodged  in  Inm,  by  rea(bn  of  the 
fine,  notwithftaoding  be  had  declared,  that  alter  payment  of  the  toool.  it  fhould  go  to  the  forincr 
bfes.    Ibid. 

Tenant  in  tail  fuffers  a  recovery  to  let  in  a,  mortgage  of^ooyeart,  and  then  limitt  the  land  to  the 
old  lifcf ,  and-makct  his  will,  and  de^'ifet  all  his  lands  for  payment  of  bii  debts*  The  coort  tboogbt 
the  equity  of  redemption  (hould  be  tOets  to  faiisfy  crrdirors,  or  a  fubfequent  grantee  of  an  annuity.* 
Note,  the  redemfiion  was  limited  to  him,  bis  heirs  or  ajignt,  Chia.  Prcc.  ^.  Hill,  a 6^1.  Foflnl 
V.  Auftiii. 

•  Chan.  8.  Creditor  fhall  be  relieved  againft  a  le^atee^  faid  to  be  fettled 

HUL  «6^&  *"  ^^^  ^^^^  ^^  *  Chamberlain  v.  Chamberlain.  Vern.  R.  92.  Arg. 
•7  Car.  a.  Mich.   1682.  in   cafe  of  Noel  v.  RobinTon;  and  Lora  Chan« 
S.C.  denied  cellor  (aid,  it  is  certain  that  a  creditor  fhall  compel  a  legatee  to 
feej:,^'     refund. 
IiDch.— *a  Frccm.  Rep.  pi.  37,  S.  C.  butS.  P.  does  not  appev. 

9.  A  deed  oftruft  was  made  for  payment  of  fuch  creators  as^como 
in  within  a  year  ;  yet  a  creditor  not  coming  in  within  the  year, 
will  not  be  excluded,  but  it  is  a  continuing  truft ;  but  a  bill  may  be 
exhibited  after  the  year,  to  compel  the  creditors  who  ftand  out  to 
-come  in,  or  renounce  the  benefit  of  the  truft.  Vern.  260.  pi.  25  J. 
Mich.  1684.     Dunch  v.  Kent. 

10.  Creditors  on  Judgments  and  bonds  decreed  to  redeem  mort'^ 
gaojs  towards  fatisUdion  of  their  debts,  %  Chan.  Rep.  396. 
2  Jac.  2.  Aiion» 

XI.  A^Q^ 
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It.  Action  of  debt  brought  again/I  an  heir  upon  the  hnd  tf  his  ^  Chao.C«* 
mncejttr^  who  pleads  a  falfe  piia^  and  the  plaintiff  has  a  verdid  \  ^^^A^xxfi 
the  defendant  dies  before  the  day  in  bank^  and  devifes  bis  lands  t$  miifcd 
y.  S.     The  §bligee  brings  a  bill  againft  the  devifee  to  be  paid  his 
debt.     Lord  Chancellor  faid,  there  is  no  colour  of  equity  in  this ' 
cafe,  unlets  you  will  have  it  that  the  defendant  died  malicioafly 
before  the  day  in  bank,  on  purpofe  to  defeat  the  plaintiff  of  his 
debt,  and  difmifTed  the  bill.    Vern.  400, 401 .  pU  373.  Pafch.  i686» 
HoUey  v.  Weedon. 

12.  A  tCtVint  for  life  wzs  outlawed^ and abfconded I  B,  purehafer 
his  e/iate.     JefFrics  C.  fct  afide  the.  purchafe  in  favour  of  creditors^ 
die  purchafe  being  made  at  an  under  value^  and  pending  the  profe^^. 
Citti^n  at  law  again fi  bim^  and  having  notice  thereof.     Vern.  465* 
pi.  448.  Trin.  1607.     Hern  v.  Meers. 

1 3,  J?4rf«//«r  makesa  voluntar]^affignmentofpartof  the  j^/j;  Arg.  Vern* 
it  was  ftrongly  inlifted  for  the  plaintifl,  that  he  being  a  creditor  to  9*-  »«  "fii 
tkc  lirft  teftator,  might  •  follow  Jbe  eftate^  in  whofe  hands  focver  Robinfon,' 
it  came,  and  ought  not  to  be  put  to  the  charge  aiid  trouble  of  con«  deck  s.  C4 
troverting  the  account  directed  by  the  court  Co  be  taken.  Sed  non  ' — Whcr# 
allocatur.  Per  Jeffries  C.  2  Vern.  75.  Trin*  1688.  Stiddolph  v.  lor  ywl- 
Leigh.  lentlyftddA 

that  contrived  and  confented  to  the  devaftavit,  a  creditor  by  bond  was  allowed  to  follow  th« 
cfiace  io  the  hands  of  the  purchafor.  Decreed  at  the  Rolla,  and  affirmed  by  Ld.  Cowper. 
a  Vcm.  6t6.     Craoe  v.  Drake  — S.  C.  cited  and  agreed  by  Ld.  Hard  wick,  13  P^oveutber, 

1738.  who  faid,  that  he  had  examined  the  regilier  book,  and  that  there  the  decree  was  founded 
upon  f^rtJcuUt  froof  of  frauds  which  Mr.  Vernon's  Report  does  not  plainly  and  fully  fet  forth 
ia  cafe  of  Nugent  v.  Gifford,  and  decreed  accordiilglyi  notwithftandiog  i(  «/«a  iofiQcd  that  aoika 
ma  noc  czpreliil/  given  u>  the  purchafor. 

14.  The  fon  is  furety  for  the  father  to  feveral  perfons  by  bond| 
and  the  father  enters  intd  flatuteto  indemnify  the  furety^  and  pay 
the  debts.    Afterwards,  at  the  inftance  of  the  father,  one  of  the  •. 
creditors  exchanges  his  bond  for  a  mortgage  from,  the  father.     The 
ion  extended  the  lands  mortgaged,  pretending  he  was  damnified* .  ^ 
Several  of  the  debts  to  be- paid  were  the  debts  of  the  fon.     De-* .  L  44  J 
CTMd,  that  the  mortgage  be  redeemed,  or  fbredofed,  and  a  per- 

E:ual  injunction  againft  the  ftatute*     a  Vern.  39.  I  HilL  1688* 
griel  and  Morifcoe  v.  Barker. 

15,  Lunds  were  fettled  by  the  parliament  for  the  tayment  of  Cs 
debts.  The  truflees  brought  a  bill  againft  the  adminiftrators  of 
C.  to  difcover  the '  perfonal  eftate,  &c.  And  the  adminiftrators 
(who  were  adminiftrators  as  creditors  to  C.)  with  three  or  four 
§f  the  creditors^  bring  a  bill  againft  the  trujiees  \  and  it  was  ^/* 
treed^  that  they  fhall  felly  &c.  and  that  all  creditors  may  come  in  by 
a  time^  contributing  to  the  charges,  &c.  and  now  the  plaintiffs 
(as  other  creditors)  eMbit  their  bill  againft  the  adminiftrators^ 
etud  againft  the  trufteesy  to  difcover  the  pirfonal  eftate^  and  to  havo 
the  lands  foldy  &c.  The  de^ndants  objected,  that  the  plaintiA 
ought  not  to  have  exhibited  a  new  bill,  but  fhould,  by  motion  to 
the  court,  come  in  as  creditors  upon  the  former  bill  exhibited  bv 
the  adminiftrator3.  But  the  court  over-ruled  it,  and  faid  this  bill 
was  well  brought,  becaufc  it  calls  the  adminiftrators  theiDfelves  to 

Vot.  Vll.  £  aa 
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an  account,  which  could  not  be  upon  the  former  l)ill.  3.  Ch*i# 
Rep,  216.  Pafch.  1688.  Gwcvers  v.  Danby  (Earl  of)  &  al\ 
g^crn ^63.  16.  Where  a  judgment  creditor  levied  his  debt  out  of  the  per-* 
u'Mfo*'*^  fonal  eftatc,  the  court  inclined  to  relieve  a  ioW-creditor,  and  to 
TiMine!'  place  him  in  the  ftead  of  the  Judgment-creditor,  and  charge  tbi 
fi.  P.  de-  Atfii/ with  his  debt.  2  Vern.  102.  pi.  164.  Mich.  1690.  Porey  v« 
^'"•^         Marfh. 

.  17.  Lands  on  marriage  were  fettled  m  daughters^  and  tbelr 
beirsy  tiH  3000/.  bi  paid  by  the  next  remainder- man.  Decreed  at 
the  roils  and  affirmed  on  appeal  by  Cowper  K.  that  Judgment'-^ 
creditors  ihould  redeem  the  daughters  who  had  entred  on  the 
e(^ate,  but  that  on  the  daughters  account  of  profits,  the  furplus 
fliould  not  annually  go  to  fmk  tl\e  principal,  but  only  as  an  entire 
fum  of  loool.  was  raifed,  and  fo  on,  not  till  another  lOOoL  was 
raifed.  2  Vern.  523.  Mich.  1 705,  and  578.  Hill.  1706.  Bh- 
grave  &  al*.  v.  Clun.  &  al.' 

17.  Marriage  covenant  to  purchafe  and  JettU  lands  of  400/.  per 
ann.  to  Baron  for  life,  then  to  the  feme  tot  life,  remainder  to  the 
heirs  of  their  two  hedies^  and  if  he  dyed,  no  fettlement  madi^  the 
wife  may  eleif  to  have  either  400/.  per  ann,  or  3000/.-  in  moHey^ 
in  lieu  of  dower  and  thirds.     Baron  dies  before  a  fettlement  made  \ 

^  '  the  courts  in  favour  of  creditors,  will  not  allow  the  wife  to  eleif 

the  3000L  in  money,  and  the  children  to  have  400I.  per  ami. 
fettled  on  them  after  her  deceafe,  and  (b  to  exhauft  the  afiets,  but 
decreed  a  fettlement  of  400I.  per  ann.  on  the  wife  for  life,  re- 
mainder to  the  children.  2  Vern.  R.  605.  pi.  543.  Hill.  X707* 
Hancock  v.  Hancock. 

18.  4000/.  was  put  into  tru/tees  bands  upon  the  marriage  of  Dr. 
Fulham  with  Mrs.  Evelin,  to  be  laid  out  in  lands  to  be  fettled  upon 
the  bufbandfor  life^  remainder  to  the  wife  for  life  for  ncr  Jointure, 
remainder  to  the  firjl  and  every  other  fin  of  the  marriage  in  tail 
malcj  remainder  to  the  heirs  of  the  body  of  Dr.  Fulham,  remainder 
to  his  right  heirs  in  fee ;  the  wife  dies^  leaving  iffue  a  fon^  and 
after  the  hujhand  dies^  before  the  money  was  laid  out  in  land,  and 
devifes  all  his  efiate^  both  real  and  perfonal,  to  trujiees  during  tho^ 
minority  of  his  fon^  for  the  benefit  of  his  fon^  and  in  cafe  he  dies 
before  the  age  of  7.1  ^  then  he  gives  fever al  legacies^  and  the  refidue- 
of  bis  perfonal  eji ate  to  charitable  ufes^  &c.  The  fon  died  before 
the  age  of%\.'  Creditors  bring  a  bill  againft  Dr.  Fulbam's  exe- 
cutor and  his  brother^  who  claims  the  4000/.  as  real  eftott^  and 
not  fuhjeH  to  debts  by  ftmple  contraif^  fuggefting,  that  there  are 
not  perfonal  afTets  enough  to  pay  Dr.  Fulham's  debts,  without  the* 
4000I.  be  taken  as  money,  there  being  no  iffue  left  of  the  marriage, 
and  the  whole  would  have  veiled  in  Dr,  Fulham,  if  he  had  out- 

^  lived  his  fon,  &c.  and  the  conflderation  of  the  marriage  agree- 

L  45  J  ment  extends  no  further  than  the  iffue  of  the  marriage,  and  not  ta 
the  general  heir  of  the  hufband,  &c. 

Mr.  Vernon,  for  defendant,  who  was  uncle  and  heir  at  law  to 
the  fon  of  Dr.  Fulham,  and  claims  the  4000I.  as  real  eftate  defcended 
to  him,  cited  the  cafe  of  Whittick  v.  Jerrain,  tempore  Hale 
Ch*  B.  which  wa^  the  fxrft  cafe  where  truft  money  to  be  laid  out 
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In  \anAs  was  held  to  be  real  eftate.  Atkins  v.  Adcins,  tempore 
Jeflefjrs  C.  fuch  truft  money  fhall  be  taken  as  real  eftate,  and 
fliall  go  to  the  heir,  and  not  to  the  executor,  though  the  articles 
be  (ilent  as  to  the  remainder  in  fee,  and  the  limitation  of  the  arti« 
cles*  wefit  no  further  than  to  the  iiTue  of  the  marriage.  So  a  wifef 
fliall  have  dower  of  fuch  truft  money,  and  a  hufband  {hall  bo 
tenant  by  the  curtefyji  &c. 

Per  Harcourt  C.  1  fliall  not  give  my  opinion  now  if  the  4000!* 
agreed  to  be  laid  out  in  land  by  the  marris^ge  articles,  fhail  be  taken 
in  equity  to  be  real  eftate  againft  the  creditors  by  fimple  contract 
for  the  benefit  of  a  collateral  heir  at  law,  but  refer  the  account  of 
die  perfonal  eftate  of  Dr.  Fulham  to  the  mafter,  to  (ee  if  that  bo 
fufficient  to  pay  the  debts  by  fimple  contrad ;  for  if  fo,  theh  this 
point  cannot  come  in  queftion.  I  do  not  think  the  cafes  cited 
come  up  to  this  cafe ;  the  firft  cafe  was  in  favour  of  the  iflue  of 
die  marriage,  and  not  for  a  collateral  heir  ;  and  in  the  fecond  cafe, 
die  difpute  was  between  the  heir  and  the  executors,  but  not  of 
creditors ;  fo  in  dower,  and  by  the  curtefy,  it  has  only  been  carried 
a^inft  executors,  and  that  does  not  come  up  to  the  cafe  of  cre- 
ditors.    Min  Rep.  13  July,  13  Ann.     Fulham  v.  Jones  &  al'. 

20.  Bill  by  a  judgment  creditor  to  cpen  a  decree  of  forechfure^  ti 
which  fuit  bis  was  not  a  party,,  frggeftifig  fraud  2Sii  contrivance 
between  the  mortgagor  and  mortgagee  thereby  to  cheat  him  of 
his  debt.  The  mortgagee  pleaded  the  decree  of  foreclofure  and 
purchafe  of  the  equity  of  redemption,  and  by  anfwer  denies  thi 
Jfraudj  but  admits  he  h^d  notice  of  the  judgment  whfen  he  brought 

his  bill  to  foredofe,  but  did  not  know  the  perfon  who  had  got  the 
judgment y  nor  where  to  find  hitn^  and  for  that  reafon  did  not  make 
him  a  party  to  the  fuit.  The  mortgagor^  by  his  anfwer^  admits  *the 
mortgagee,  hutfaysy  he  was  in  prifon  at  the  time  of  the  foreclo-^ 
fiire ;  but  owns  he  employed  a  folicitor  to  appear  for  him,  &c« 
He  jfaysy  that  being  very  poor  and  necejfitous^  and  in  prifon^  he  was 
prevailed  on  to  ajfign  his  equity  of  redemption  for  20  guineas^ 
though  the  ejlate  is  worth  a  great  deal  more.  Per  Cowper  C» 
fince  the  mortgagee  bad  notice  of  the  judgment  before  the  fore- 
clofure and  purchafe  of  the  equity  of  redemption,  the  plaintiff  may 
go  before  the  mafter,  and  be  at  liberty  to  furcharge  or  falfify  thd 
mortgagee's  account ;  but  the  mortgagee  is  not  to  account  for 
the  profits  fince  the  decree  of  foreclofure,  and  the  plaintiff  being  a 
judgment'creditor,  and  nst  a  party  to  the  bill  of  foreclofure^  may 
redeem.  Note,  in  this  cafe,  the  plaintiff  being  an  obfcure  perfon, 
was  ordered  to  give  fecurity  to  anfwer  cofts,  in  cafe  he  did  not 
redeem.    Mff.  Rep.  Mich.  2  Geo.  in  Cane.    Bird  v.  Gindy&aP. 

21.  K  jointure  was  made  after  marriage  in  bar  of  dower ^  by 
the  huftiand,  of  lands  which  were  then  his  father's,  and  the  father 
joined  therein ;  but  it  was  not  to  take  effeSl  till  after  his  father^ s 
deaths  as  the  ftatute  requires.  Afterwards  the  hufbuni  devifed 
bis  lands  for  payment  of  debts,  and  died,  living  the  father,  and 
tiien  die  creditors  bring  a  bill,  and  the  wife  would  wave  the  join- 
ture, and  claim  dower,  and  after  fuch  her  anfwer  put  in,  the  fether 
diod.    But  Parjccr  C  feeing  that  by  waving  the  fetdcment,  the 
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knds  would  go  to  the  heir  at  law  not  fubjed  to;  the  payment  of 
debts,  fiiice  it  wai  never  fart  df  the  Uflatw^ $  tfiait^  tbifatbir  ^ir/- 
living  him^  and  To  the  aflets  would  fall  ihort,  and  that  what  the 
wife  did  was  in  favour  of  the  heir  at  law,  to  die  *  prejudice  ^f  the 
creditors,  he  decreed,  that  ihe  Ihould  take  t|^  eftate  for  her  life, 
but  that  fhe  fliould  affign  it  9Ver  in  truji  for  tbt  cnditors^  wb$ 
Jbould  convey  to  her  a  third  part  of  ber  bufiand*s  lands  for  ber 
dowir^  free  from  incumbrances,  lO  Mod.  487,  Paich.  8  Geo.  i. 
Mills  V.  Eden, 

22.  A.  feized  in  fee  and  indebted  to  feveral  by  bondsy  in  wbicb 
bis  beirs  were  bounds  devifed  bis  lands  to  A.  for  life^  remainder 
to  his  firjij  bfc.  fans  in  taily  remainder  over.     Lord  C.  Macclef- 
field  decreed  a  faje,  though  diere  was  no  devife  of  the  land  for  pay- 
ment of  debts,    a  Wms's  Rep.  234.  Trin.   1724.    Manaton 
V.  Manaton. 
iV^B.306.      23.  Where  debts  byfpecialty^  and  which  are  a  lien  at  law  on 
in  pi,  295.  tile  real  eftate,  zxt  paid  out  of  the  perfonal  ejlate  by  executors  in 
Jf^gl^'jfjff  cafe  of  the  lands,  die  creditors  by  frnple  contraa  fliall  ftand  inlhc 
the  cafe  of  places  of  the  creditors  by  fpecialty  to  have  their  debts  (atisiied  out 
Knight  V.    of  the  landsy  and  decreed  the  lands  to  be  fold  for  that  purpofe,  an^ 
wfaiere'the    ^^  ^^'^'  ^^^  ^^  ^  infant,  to  join  In  a  conveyance  within  fix' 
perfonal  e-  months  after  he  comes  of  age.     9  Mod.  151.  Trin.  11  Geo.  i.  in 
ftatewMap-  Canc.    Charles  &  al'  v.  Andrews. 

pued  in  pre- 
judice of  a  bond -creditor  to  fatit^  %fiMtttt€  which  bound  the  landi,  and  the  lond  could  not  tMI 
tbecbt  and  adds,  that  the  court  umall^  nuurjhtd*  the  ajfttty  fo  at  aU  creditora  may  have  a  fatif* 
fadioo,  but  never  to  prevent  any  creditor  from  obtaining  fatiafa^on  of  bis  dcbti  nor  a  purcbafor 
from  protcding  hia  purchafe. 

9eieachan»      24.  A  Ugacj  of  looo/.  was  bequeathed  to  a  feme  fole  infant, 

KinV'i"^'  ^^^^i^^  ^P^^  '^»^»  ^*'  t^J^il^  (tt  25.    She  took  hufband,  who 

time,  94.     offigmd  the  fame^  during  ber  infancy^  to  ff^,  in  confideration  of 

i.  C.  but   750/.  and  mcTWSirds  fie  attained  ber  ag€  of  2S*    It  was  infifted 

moi  S.  P.     3gainft  this  aflignment,  that  it  was  made  for  le(s  money  than  was 

really  due,  viz.  750!.  inftead  of  loool.     But  it  was  anfwered, 

that  the  intereft  of  the  750I.  fi-om  the  time  it  was  paid  to  the 

attaining  25,  and  the  hazard  of  her  dying  before  that  age,  made  it 

a  dear  bargain,  and  that  with  regard  to  any  judgment  or  other 

creditors  of  the  hufband,  as  they  claimed  under  him,  and  had  no 

fpecijick  lien  on  the  legacy^  they  could  not  be  in  a  better  condition 

than  he  himfelf  was  i  and  Ld.  Chancellor  decreed  the  affignment 

good,  and  that  W.  was  intitled  thereto  with  interefl  from  the 

wife's  attaining  the  age  of  25.     2  Wms's  Rep.  (603.)  (609.) 

Trin,  17^.    Duke  of  Chandos  v.  Talbot. 

25.  Where  there  are  proper  perfons  to  get  in  the  efhite  of 
another.  Chancery  will  not  fufFer  the  creditors  of  the  tcflator  to 
bring  a  bill  in  equity  in  order  to  get  in  that  cfbte ;  but  //  tbi 
txecutors  will  collude  with  a  debtor ^  there  is  no  doubt  but  a  rr/- 
ditor  may  bring  his  bill^  in  order  to  take  care  of  the  eftate^  and 
char  go  the  executors  with  fucb  collufton  j  per  Parker  J.  who  fate 
for  the  Lord  Chancellor,  ^amard.  Rep.  in  Canc.  32.  Pafch  1740. 
Franklin  v.  Fern. 

(B)  Agreements 


Creditor  atrti  IDtbtou  j^e^i 


(B)  Agreements  between  Debtor  and  Creditor. 
How  far  good  and  binding, 

I.  TTVEBTOR  agreed  with  his  cnditors  to  afftgn  all  his  eflati 
\J  on  oath,  to  perfons  in  truft,  for  payment  of  his  debts^  and 
fiich  allowance  to.himfelf;  moft  of  the  creditors  ngned.-  Debtor 
imbezzled  fome  of  the  goods,  on  which  fome  of  thofe  that  figncd  - 
took  out  a  ftatute  of  bankrupts.  The  debtor  filed  his  bill,  but  no  L  47  J 
relief.  Chan.  Cafes*  i8.  Hill.  14  &  15  Car.  2.  Fuller  v. 
Lance. 

2.  All  die  creditors  of  A,  except  I.  S.  agreed  to  accept  $s.  in 
ihep9und^  and  to  take  A's  bond  for  the  fame,*  and  I.  S.  promt  fed  to 
do  Jo  too^  but  inftead  thereof,  brought  an  a6tion  for  the  whole  debt. 
On  a  bill  bv  A.  fuggefting  as  aforefaid  I.  S.  infilled  that  the 
plaintiff  is  able  to  pay  the  whole,  denies  the  agreement  as  fet  forth, 
and  that  if  he  did  promife  to  come  into  any  compofition,  it  was  to 
be  paid  5s.  in  th^  pound  ready  money ^  and  15s.  more  in  feven 
years,  and  the  court  difmifTed  the  bill  as  not  proper  for  relief. 
Fin.  R,  332.  Mich.  29.-  Car.  2.     Davis  v.  Legelder. 

3*  A  creditor  agrees  to  take  lefs  than  his  AAt^fo  as  the  money  is  Set  Chm. 
paid  at  a  certain  day ;    if  debtor  &ils  at  the  day,  the  creditor  is  ^^f^  i^<>- 
not  bound  by  the  agreement.     Vern.  R.  210.  pi.   208.  Mich,  f  ^s^'^th 
1683.     Sewell  V.  MufTon. 

4.  Creditors,  fearing  want  of  aflets,  made  a  compofition  with  the 
executor  of  debtor  5  afterwards  affets  came  in  \  though  the  executor 
was  wfllmg  to  pay  the  whole,  yet  on  a  bill  by  the  reflduary 
legatee  for  an  account,  and  to  have  the  benefit  of  the  furplus. 
Lord  Chancellor  faid  he  couIJ  not  kt  afide  the  compofition  the 
creditors  had  made.  They  have  no  bill  for  the  purpofe  and  only 
come  in  before  the  mafter,  and  therefore  they  muft  abide  by  the 
compofition.  Chan.  Free.  99.  100.  pi.  68.  Mich.  1699.  Lord 
Caftleton  v.  Lord  Fanfliaw. 

5.  A.  an  executor  and  devifee^  being  decreed  a  trujiee^  was 
ordered  to  account^  and,  on  account,  was  reported  to  be  indebted  to 

B.  the  cefty  que  truft,  in  4000I.  The  decree  was  affirmed  in  the 
Houfe  of  Lords.  Afterwards  A.  went  beyond  fea,  and  being 
there,  a  compofition  was  made^  by  which  A.  was  to  pay  a  fmallfum 
to  Bm  and  B.  was  to  indemnify  A.  from  the  creditors  of  the 
teftator.  A.  being  threatened  with  fuits  by  fome  of  teftator's 
creditors  brought  a  bill  againft  B.  to  indemnify  him.     And  Ld; 

C.  Macclesfield  decreed  accordingly,  and  faid,  that  all  that  equity 
ought  to  guard  againft,  is  that  no  fraud  be  ufed  in  obtaining  the 
tompofitiorty  and  took  notice,  that  there  had  been  a  fair  reprefen- 
tation  on  the  part  of  A.  and  a  juft  compliance  by  B.  the  defendant, 
and  in  a  great  meafure  executed  by  A.  and  therefore  ordered  B. 
to  execute  his  part  of  the  agreement,  and  indemnify  the  plaintiff 
againft  the  debts  of  the  tefbtor.  Williams  Rep.  751.'  Mich.  1721. 
Pollen  V.  Sir  John  Hubard. 

E  3  6.  The 


^  CteMtor  ttiH  Debtetv 

6.  The  court  of  cbanary  with  confent  of  the  wife  and  her 
truftees,  who  had  about  5  or  6000I.  portion  of  hers  in  their  hands^ 
in  order  to  compound  with  the  hufbahd's:  creditors,  •rdered  fart  of 
tie  truft  money  t9  bi  taid  to  the  creditors  in  dijcharge  of  the  bup* 
band's  debtSy  fome  of  the  creditors  at  executing  the  deed  of  com- 
pofition  tooi  private  fecurities  pojldatedy  fcf  f .  The  matter  of  the 
rolls  thought  this  under-hand  dealing  a  fraud  on  the  wtfe,  on -the 
truftees,  and  the  court,  and  tiierefore  direi^ed  all  fuch  fecurities 
to  be  fet  afide  and  delivered  up  to  the  hufband.  Wins's  Rep«. 
768.  Mich.  1 72 1.    Middleton  v.  Lord  Onflow  k  al\ 


r  48  ]  (C)  Where  a  Debtor  may  prefer  one  Creditor  to 
L*!ilr!'^*'  another,  or  what  Creditors  (hall  have  the  Pre* 
CQ.«XR.i)      ferencc. 

i"1fbc"'  X.  A  Sr//ri7rjE  firft  acknowledged  fball  be  preferred  before 
pa*id  before  JTV  a  judgment  obtained  afterwards.  Brownl.  37.  and  f« 
fiatvtet  OK  vice  verfa.  If  nothing  be  done  by  the  fheriff  on  the  extent,  and 
rr«^/-  jf  ^^  j^^j  ijg  gj.{j  executed  on  the  ftatute,  sttid  afterwards  an  elegit 
Biowni.77.  upon  a  judgment  obtained,  before  the  acknowledging  of  the  fta- 
Hiii  u  Jac.  tute  come  ^fo  to  the  fherifT,  the  moietj  of  the  land  extended  (hall 
WrTn^him''*  ^  delivered  to  the  plaintiff  on  the  judgment.     Brownl.  38. 

■  It  wai  admitted,  that  a  prior  ftatute  extended  fhal)  not  be  avoided  by  a  fubftqoent  judg- 

ineot,  at  in  the  cafe  of  Fuliet  v.  Guilmwe^  but  that  waa  in  the  caCe  of  a  frfMd^  ana  not  aa  ta 
foods  and  cbattleu    Vers.  294.  HiU.  1684.  in  cafe  of  Morgan  v.  Ld.  Sherard. 

S,c.N.Ch.  2.  A  mortgage  was  made  by  feoffment  without  livery,  yet  this 
^^3*  defi£iive  mm  gage  is  a  charge  on  the  lands  in  equity,  and  the 
mortgagor  and  his  heirs  are  but  truftees  for  the  mortgagee,  and 
ju'igments  confijfed  by  the  heir  on  bonds  of  his  anceftor  (the  mort- 
gagor) (hall  not  take  place  of  the  mortgagee*  Fin.  R.  28  Mich« 
25  Car.  2.     Burgh  v.  Francis. 


3.  A.  IS  indekid  hy  bond  (in  which  I.  S.  is  bound  as  furety) 

IJo  by  ftmple  contra^  to  B.\  A.    ' 

with  B.  and  makes  a  bill  of  fale  for  the  ficuring  the  balance  which 


and  alio  by  ftmple  contra^  to  B*  ;  A.  flates  an  account  of  both  dobti 


proves  deficient ;  on  a  bill  by  the  furety  decreed,  the  money  arifixig 
by  the  bill  of  fale  (hould  be  applied  towards  both  debts  in  pro« 
portion.     Vern.  34.  Hill.  1681.     Perris  v.  Roberts. 

4.  Recognizance  was  inr oiled  by  fpecial  order  of  the  court  after 
Jap/e  of  time  for  the  doing  it,  by  which  the  recognizance  is  ef« 
fe£hial  from  the  date.  A.  between  the  date  and  the  enrQlIment 
lent  money  to  the  cognizor  and  took  a  judgment^  which  now  wis 
over-reached  by  the  recognizance ;  the  efi&te  was  in  mortgage^  and 
neither  the  judgment  or  recognizance  could  reach  it  without  ai4 
in  equity,  the  cognizor  having  only  an  equity  of  redemption  ia 
him.  The  court  inclined  to  prefer  the  juogment  creditor  that  he 
might  not  complain  of  wrone  done  him  oy  the  order  for  inroUing 
the  recognizance.    %  Vera.  R.  23^,  Triii.  ibi^u    Fothcigill  v. 


ICcndrick. 


5.  A 


CreHltot  ant  Detet  4« 

'  5.  A,  is  inmHt  fiir  life^  fuhjelf  to  a  mortgage  of  i^oocJ.  to  B^ 
remainder  u  J*  S*  in  fee*  A.  acknowledges  a  Jiatute  to  C.  for 
500I.  and  afterwards  J,  fells  hi$eftate  for  life  to  L  S.  for  3000/. 
who  had  tto  notice  of  the  ffatute  to  C.  The  3CX>ol.  was  borrowed  by. 
h^.  of  D»  who  ukewife  paid  off  the  15000/.  and  took  an  ajjign'* 
meni  oi  the  mortgage  for  the  ;[500ol.  and  alfo  charged  with  the 
3COol.  and  I.  S.  covenanted  to  pav  the  money,  and  the  equity  of 
redemption  is  limited  to  him ;  ana  D.  covenanted  on  payment  to 
affign  to  I.  S.  or  as  he  would  dire£l.  /•  £.  acknowledged  a  Jiatute 
te  E.  who  had  no  notice  of  the  $001.  ftatute  to  C.  and  after  devifet 
ihe  lands  te  A.  and  charged  with  debts  and  legaciis.  Decreed  that 
B.  muft  come  in  laft  of  all,  even  after  debts  and  legacies,  and 
affirmed  by  Lord  Wright  affifted  by  two  judges,  and  faid  it  was 
like  the  cafe  of  a  third  mortragor  buying  in  a  firft.  Ch«  Prec« 
IS8.  pL  131.  Pafch.  1701.    Blake  v.  Hungerford, 

6.  A.  feized  in  fee,  in  1679,  inortgaged  for  500  years,  and  ia 
1687,  the  term  being  kept  on  foot  and  affigned  to  B.  C.  and  D. 
B.  lends  zoool.  to  A.  on  a  judgment^  and  in  1688,  A,  borrows 

1500I.  of  E.  for  fecuring  whereof  A.  and  C.  one  of  the  trujiees  f  49  1 
e^gn  the  term  of  50O  jears  to  E.  B.  having  notice  of  this  affign-^ 
ment,  B.  D.  and  A.  ^tgn  f  L  S.  in  truft  for  B.  Per  Wright  K. 
though  there  is  a  term  attendant  on  the  inheritance,  yet  a  judgment 
is  an  equitable  lien  on  the  inheritance  and  confequently  afFeSs  the 
term ;  and  therefore  B.  having  got  the  legal  eflate  as  to  two 
thirds  of  the  term  in  I.  S.  in  truft  for  herfelf,  Oiall  have  the  benefit 
of  it,  though  (he  had  notice  of  the  mortgage  and  affignment  by 
A.  and  C*  And  all  mefne  incumbrances  from  7^  were  poftponed 
to  the  debt  to  B.  and  £•  2  Vern.  524.  pi.  474.  Mich  1705. 
Briftol  (Earl)  &  al'  creditors  of  Sir  William  Bafiet  v.  Hunger-* 
ford  &  al. 

7.  Decreed  at  the  rolls  that  mortgages  were  to  be  paid  firft,  and 
AenjtidgmentSy  and  then  recognizances^  &c.  But  upon  appeal  to  the 
lordsj  it  was  adjudged,  that  mortgages  were  not  to  be  preferred 
before  other  real  incumbrances;  but  mortgages,  judgments,  fta- 
tutes,  and  recognizances,  (hould  take  place  accordmg  to  priority^ 
and  as  they  Jiiod  in  order  of  time.  2  Vern.  525.  pi.  474.  Mich. 
1705.  E.  of  Briftol  &  al*  creditors  of  Sir  William  Baflet  v. 
Hungerferd. 

8.  An  incumbrance  by  judgment  being  a  lien  on  the  land,  if 
made  prior  to  the  grant  of  an  annuity,  (hall  be  preferred  before  the 
grant  of  the  annuity,  becaufe  his  charge  on  the  land  is  pofterior. 
Gilb.  Equ.  Rep.  66.  per  Lord  Chancellor.  Pafch.  7.  Ann.  in 
Cane,  in  that  of  Davifon  v.  Goddard. 

9.  A.  a  freeman  of  London  by  will  gives  his  own  third  part  of  ^''^*  ^^^^ 
his  perfonal  eftate  to  M.  his  wife,  and  the  other  two  thirds  to  his  sT.fn'to- 
cfaildren,  and  dies,  leaving  two  daughters  B.  and  C.     Afterwards  tMrm  vcr* 
Afm  pejfeffed  berfeljf  of  the  whole  flock  and  carried  on  the  trade^  and  ****• 

fime  time  after  married  J,'  5.  who  employed  the  while  flock  in 
trade  likewife,  and  made  no  diflribution  to  the  children.  C.  dies  ; 
on  a  treaty  of  marriage  between  W.  R.  and  B.  a  computation  was 
made  of  what  B's  fortune  might  amount  to,  but  it  falling  ibort 

£  4  of 


49  Ctetiftot  anti  Debtor^. 

of  what  W.  R.  expend,  and  the  match  thereapon  (ailing  off, 
y.  S.  agreed  by  parol  to  make  her  fortum  i^QOOl.  and  paid  i^Obl*  $f 
it.  J.  S.  afterwards  died  indebted  to  feveral  other  perfons,  but 
made  a  will  and  entered  into  a  hnd  /•  ff^m  R.  fur  fQ\ment  of  tti 
1500/.  but  kept  the  bond  himjel\  though  in  his  ficknefs  he  Jhewei 
it  to  IF.  R.  The  agreement  by  J.  S.  to  pay  the  portion,  and 
the  execution  of  the  bond  was  proved.  But  Lord  Marcourt 
thought  the  bond  made  fo  long  after  the  marriage  as  four  years, 
could  not  be  tacked  to  the  agreement,  fo  as  to  make  it  any  evi- 
dence in  writing  of  that  agreement ;  efpecially  on  the  circum- 
ftances  that  the  bond  uras  then  made  without  any  application  of 
W.  R.  and  B.  and  was  not  delivered  into  his  or  her  cuftody,  and 
that  it  bein^  made  at  the  time  the  will  was,  and  (hewn  to  them 
with  his  wiU,.and  after  his  death  found  with  his  will,  he  looked  oa 
it  only  in  nature  of  a  legacy,  and  voluntary^  mi  againji  his  own  en* 
diisrs^  and  to  be  poftponed  to  them,  Ch.  Prcc,  372.  ph  259. 
Trin,  1 713.    Lcoffes  v.  Lewen* 

ID.  Private  a£i  of  parliament  for  fale  of  Lord  Stawell's  eflate 

and  din&id  that  the  monev  arifrng  by  fale  ihould  firft  go  to  pay 

off  mortgages,  and  then  ftatutes,  judgments,  and  recognizances, 

with  zjaving  to  all  but  the  family  of  Lord  St4fvell  \  decreed  in  pur-* 

fuance  of  this  a^  that  fubfequent  mortgages  ihould  be  paid  before 

judgments  precedent  but  feemed  to  admit  that  by  virtue  of  the 

general  fitving  in  the  a£t,  they  might  make  ufe  of  their  incum«* 

prances  as  they  could  at  law;   per  Cowper  C.  2  Vern.  711.  pi. 

633.  Hill.  1715.    Ward  &  al'.  v.  Cecil  &  al'. 

r    io  1       XI.  A.  recognixanee  not  inreliedj  decreed  per  Cowper  C.  to  be 

Ar^ogoi-  confidered  Hi  a  b.tid.  9  V^rn.  750.  Hill.  X7i&.    Bothomly&al^ 

f ance  it  0     y  Lord  Fairfax* 

ikdgmentf 

•nd  wants  nothiog  but  execution  to  make  it  a  compleat  judgment;  per  PowcU  J.  Fair  8,  Pafcbi 
1  Ann  B.  R.  in  cafe  of  Atwood  v,  Burfv '  'u'  Littt  Rep,  Ai^g.  89.  Trio.  4  dar.  in  the  Excbek 
qucr,  in  cale  of  (4el\in  v.  ^eeve* 

Wmi'aRep,      12,  Thougb  thc  couft  may  permit  th^  inrollment  of  a  recognin 
|^^*^'°34o«  zartce  after  the  time  is  elapfed  \   yet  it  is  always  to  bp  done  with 
^    *  caution  that  it  may  not  prejudice  any  intervening  pur^hafor,  an^ 

t^e  ft^tute  of  frands  and  peijurics  provides  (hat  judgments  ihan't^ 
by  having  relation  to  the  iirft  day  of  the  term,  bind  p.urchafor^ 
nor  affea  the  land, /but  from  the  time  of  figning  them  in  the  mar* 
|;in  \  but  fays  nothing  as  to  recognizances  and  ppcket  fecuritieSn 
which  are  more  dangerous  to  purchafors,  and  it  mav  fairly  be  pr/-« 
fumed  that  the  debt  was  otberwifi  fattsfied  or  fecured  when  the  re^ 
cc^hizance  was  not  inrollc4,  »  Vcr^  7j|0.  Hill,  IJi6.  5q^ 
tbomljr  V,  FairfWi 


{EO   i« 


Cr^ftor  emti  "Dtbtou  go 


(D)  In  what  Cafes,  where  the  Creditor  is  fup- 
planted  of  his  Security,  a  Court  of  Equity  will 
iubftitute  other  Security  in  its  Room« 

1.     \    INDEBTED  to  B,  iii  260I.  affigns  over  to  B.  tbr 

.Zjl*  bi»iifit  of  a  decree  agaivfi  C.  afterwards  A.  agreed  with 
C*  t9  feUafe  to  him  all  benefit  of  the  decree,  and  all  fuits  and  de« 
mandsy-B.  brought  his  bill  to  jet  ajide  the  releaje^  C.  pleads  the  re- 
ieafe  for  a  valuable  confideration,  and  that  he  had  no  notice.  The 
court  allowed  the  plea,  and  there  being  feveral  fecurities  men<% 
doned  in  the  releafe,  as  made  over  by  C.  to  A.  in  confideration  of 
iiich  releafe,  decreed  thofe  fecurities  to  be  made  good  to  the  plain- 
tiff B.  to  enable  him  to  receive  (atisfaSion  for  £e  a6ol.  and  A. 
and  C.  to  covenant  not  to  releafe  fuch  fecurities  till  B.  is  latisfied*- 
Fin*  R.  218.  Trin.  27  Car.  2.     Hookes  v.  Simball. 

2.  A  debt  owing  to  the  king^  vras  ordered  to  be  latisfied  out  of 
Ae  real  eftate,  that  the  other  creditors  might  be  let  in  to  have  a 
fiittsfai^on  of  their  debts  out  of  the  perjonai  ajfetu  Vem.  455, 
pi.  427.  Pafch.  1687.     Sagittary  v.  Hide. 

9.  A.  was  indebted  lOOO/.  hj  mortgage'^  and  yi6l.  hj  lond\  A. 
before  his  death  maket  a  Ieafe  of  lands  to  trvftus^  for  payment  of  his 
debtsy  worth  about  1200L  The  heir  of  A.  after  his  death  fells  as 
smtch  hnds  as  plays  1400/.  whereof  the  mortgage  was  party  (which 
was  more  than  the  value  of  the  truft  eftate).  The  creditor  for 
die  other  lool.  brought  his  bill  againft  the  heir,  and  the  truftees, 
to  have  his  debt  latisfied  out  of  this  truft  eftate.  It  was  infifted 
for  the  heir,  that  having  paid  as  far  as  the  value  of  the  truft  eftate 
did  extend,  he  ought  not  to  have  his  lands  charged  any  farther. 
But  it  was  ruled,  that  fince  the  truft  lands  were  not  fufficient  to 
iatisi^  the  vrtiole  debt,  the  heir,  and  the  truftees,  and  the  mortgagee 
ibould  not  Juggle  together  to  cheat  other  creditors,  by  paying  the 
mortgage  nrft  offj  but  on  the  contrary,  the  truft  lands  Jhould  bo 
applied  in  the  firft  place  for  the  other  debts^  becaufe  the  mortgagee 
could  be  at  no  damage,  being  fecured  by  this  mortgage ;  but  on 
the  contrary,  if  the  mortgage  ihould  be  firft  fatisned,  the  other 
creditors  fhould  be  fatisfied,  the  other  creditors  mieht  lofe  their  C  5^  J 
debcis  suid  fo  the  plaintiff  in  this  cafe  had  relief  for  his  debt, 
s  Freem.  Rep.  51,  pi.  56.  Pafch.  i68o.    Foyve's  cafe.  ' 

4«  T.  S,  entred  in  a  bond^  wherein  he  bound  himfelf  and  his 
heirs  to  pay  tool,  within  fx  months  after  his  death  to  Al  and  be- 
came indebted  to  B.  in  4  j/.  by  Jimple  contrast^  and  died  inteftate, 
not  leaving  perfonal  affets  fufficient  to  pay  his  debts ;  the  de- 
fendant was  his  fon  and  hesr^^  and  had  real  ajfets  from  him  by  defcent 
of  the  value  of  lOoA  and  he  took  out  adminiftration  to  his  father  i 
^ud  fix  days  before  the  lOoA  became  due,  by  the  condition  of  the 
bomS,  agrees  with  the  obligee  to  convey  the  freehold  lands  defcended 
to  him  in  fatisfadiion  of  the  bond,  and  the  conveyances  were  drawn 
mid  ingroiS^  accordingly }  but  before  the  execution  of  them^  he 

gives 
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gives  the  obligee  30s.  to  have  the  conCderation  of  the  deeJ 
raxed  out,  and  made  to  be  for  fo  much  money  paid  inftead  of  de- 
livery up  of  the  bond ;  but  no  money  was  paid,  but  only  the  bond 
delivered  up }  B.  demanding  his  debt,  he  infifted  he  had  paid  the 
bond  out  of  the  perfonal  aflfets,  and  had  none  left  to  pay  htm  i 
whereupon  he  brought  this  bill,  and  the  defendant  indfted,  diat 
he  being  both  heir  and  adminiftrator,  had  the  liberty  to  pay  the 
debt  out  of  what  aflets  he  pleafed  ;  that  he  had  not  paid  the*  bond 
out  of  the  real  aflets,  nor  ever  intended  fo  to  do,  but  upon  the 
whole  matter  the  court  declared  the  bond  to  be  well  paid  out  ef  the 
rial  ajffti^  and  decreed  the  debt  and  cofts  out  of  the  perlbnal  uTets* 
Abr.  £qu.  Cafes,  144.  pi.  21.  Hill.  1695.  Neave  v.  Alderton. 
,  5.  The  plaintiff  lent  a  fum  of  money  on  the  mortgage  of  fome 
houfes,  and  had  a  borui  for  payment  of  the  money,  as  ufual  in 
iiich  ca&s ;  afterwards  he  lent  a  further  fum  of  2000I.  on  the  equitf 
^  redemption^  znd  hzd  a  bond  for  that  like  wife;  afterwards  the 
mortgagoir  becomes  a  bankrupt,  and  by  fome  accident  the  value  of 
the  houies  funk  fo  much,  that  they  were  not  fufficient  to  raife  the 
mortgage  money  firft  lent ;  and  on  a  bill  brought  to  have  them 
fold,  and  that  as  fo  much  as  they  fell  (hort  to  anfwer  the  firft  mort- 
gage money,  the  mortgagee  might  came  in  upon  his  bond  as  a  erg'- 
ditor;  it  was  fo  decreed;  and  as  to  the  2000L  lent  upon  the 
^uity,  which  was  worth  nothing,  it  muft  ftand  ftnglv  upon  the 
bond.  Abr.  £qu.  Cafes  312.  pi.  9.  Pafch.  1695.  Wifeman  vw' 
Carbonell. 
©lib.  lEqu.  6.  A  man  borrows  a  fum  of  money  on  the  m'irfga^e  of  a  jhify 
M!ch  *i  °  ^^  covenants,  that  whatever  money  the  mortgagee  fliould  advance 
Ceo.i.S.c.  for  infurance  of  the  (hip  in  a  voyage  (he  was  then  about  to  make, 
in  lotiaem  that  he  would  repay  it,  but  there  was  n^  covenant  for  re-payment  of 
vcrbu.  the  principal  m^ney  \tUif  \  the  mortgagee  infures  the  (hip,  and  the 
mortgagor  repaid  him  that  money;  then  the  (hip  proceeds  on 
her  voyage,  and  returns  home ;  and  being  afterwards  to  go  out 
en  another  voyage,  the  mortgagee  treated  with  another  peHbn 
<:oncerning  the  infurance,  but  could  not  agree  for  the  rate,  and 
thereupon  the  (hip  went  out  and  tuas  loft  in  the  voyagi^  and  now 
between  the  mortgageie  and  the  executors  of  the  mortgagor,  the 
fuejlion  wasy  ivbemr  the  mortgagee  Jhotdd  come  in  far  bis  principal 
money  as  a  creditor^  by  Jtmple  contra^ ;  and  it  was  argued  that  he 
ought  not,  becaufe  there  was  no  covenant  for  payment  of  the 
mortgage  money,  fo  that  he  muft  be  fuppofed  to  reft  himfelf  on 
the  (hip  only  for  his  fecurity,  and  that  being  loft,  fo  is  his  money 
too ;  but  on  the  other  fide  it  was  argued,  ^t  if  he  had  taken  no 
fecurity  at  all  for  his  money,  he  had  then,  without  queftion,  been 
9  creditor  by  (imple  contradfc ;  and  furely  the  taking  fecurity  ought 
not  to  put  him  in  a  worfe  condition,  e^cially  now,  that  the  (e-> 
curity  being  loft  and  gone,  his  debt  refts  wholly  on  the  fimple 
^ontra<Sl ;  and  of  the  fame  opinion  was  my  Lord  Chancellor  Har* 
t  j^  3  ^^"^^  ^^  pronotmced  this  decree  accordingly.  Abr.  £qu.  Cafe% 
139.  pi-  5.  1713.     Thomas  v.  Terry. 

7.  S.  having  feveral  young  children,  and  being  much  in  debt 
mnvijfidfut  of  bis  lands  its  trufi  for  tho  paymont  tf  bis  dibUy  and 
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tf  amihir  died  convey td  othir  part  to  truftees  fxr  thi  maiittimmM 
if  bis  cbildreiu  This  laft  conveyaince  being  voluntary,  wad  de- 
clared void  as  to  creditors,  and  ftill  liable  to  their  demands  as 
before,  but  it  was  good  againft  S.  himfelf,  ami  (hould  bind  him, 
and  therefore  if  his  creditors  fbould  fall  upon  thofe  lands  for  a  £u 
tisfaction  of  their  debts,  and  thereby  ftrip  the  children  of  their 
maintenance,  the  children  (hould  have  a  recompence  out  of  the 
refidue  of  the  eftate,  which  S.  had  referved  to  himfelf  for  his  owo 
maintenance,  and  compared  it  to  the  cafe  where  creditors  that 
Bave  a  lien  upon  the  land  take  their  fatisfa&ion  out  of  the  perfonal 
eftate,  which  was  liable  to  other  creditors  of  an  inferior  nature, 
who  have  no  lien  upon  the  land,  thefe  creditors  in  equity  (hall 
ftand  in  the  place  of  the  other  creditors  who  had  a  lien  upon  the 
land,  and  have  a  iatisia^tion  out  of  that  in  their  ftead ;  this  cafe 
IS  the  iame,*  for  though  the  conveyance  was  voluntary  in  the  fiuher, 
jet  he  is  bound  by  nature  to  provide  for  his  children,  and  it  is  a  fort 
of  a  debt.  Per  Ld.  C.  Cowper  MS.  Rep.  Mich.  4.  Geo.  Cane. 
Sneed  &  al'  v.  Ld;  and  Lady  Culpepper.  &  e  contra. 

8.  Where  a  perfon  indebud  byfptoahus  andfrnph  contra^  dies,  S.  P.  per 
and  Uaves  both  a  perfonal  and  real  eftate^  this  court  will  not  fuffer  ^*°|  ^^^ 
die  debts  by  (pecialtv  to  be  flung  upon  the, perfonal  eftate,  and  inVfe^of* 
that  being  exhauftea  leave  the  debts  by  Ample  contrail  un(atif-  Milii  n 
iied,  the  land  not  being  liable  to  pay  them,  but  will  decree  th«  ^^^* 
debts  by  fpedalty  to  be  fatisfied  out  of  the  land^  and  the  debts  by  ftmpU 
centraSt  out  of  the  perfonal  eftate.     Per  Parker  C.  lO  Mod.  4624 
Mich.  6  GeOt  i.  in  Cane,  in  cafe  of  Blundell  v»  Barker, 


(E)     Creditors.     Difputes  inter  fe. 

I.  /CREDITORS  having  recovered  at  law  and  received  the 
V>l  SMney^  and  given  releafes,  chancery  will  not  afterwards 
compel  them  to  take  their  proportionable  Jharesy  but  difmiflfed  a 
crofs  bill  brought  for  that  purpofe.  a  Ch.  Rep.  178.  31  Car.  a* 
Tucker  v,  Scarle. 

2.  BtU  hy  a  conufee  of  a  ftatuti  of  the  mortgager  id  redeem^  after 
a  decree  of  foredefure^  &c.  The  defendant  pleads  the  decree  of 
foreclofure,  and  that  the  ftatute  was  acknowledged  after  the  mort* 
gagei%  bill  filed^  that  the  mortgagee  had  no  notice,  and  made  proper 
parties  at  die  filing  of  the  biU,  and  that  the  prefent  plaintiff  took 
the  iecurity  pendente  Kte.  Mr.  Vernon  faid,  that  if  an  incum-- 
farancer  lies  bv,  and  fuiFers  the  mortgagee  to  obtain  a  decree  of 
foreclofure,  tnougfa  be  is  not  bound  by  the  decree,  becaufe  not 
made  a  party,  yet^  if  he  afterwards  brings  a  bill  to  redeem,  be  (hall 
not  be  at  liberty  to  except  to  the  accounts  ftated  by  the  mafter, 
but  ihall  pay  the  whole  upon  his  redemption.  Per  Harcourt  G. 
This  is  a  recent  force lofure,  let  the  plaintiff  redeem'  Upon  payment  of 
mfbat  is  due^  nmtb  eojts*  MS.  R!ep.  9  July,  13  Ann.  in  Cane. 
Crifp  v.  Heath. 
Q*  A.  mortgages  to  5.  for  a  term  rf  years,  to  fecure  the  ftem  tf 
okiBdj  Im  ta  tb$  mmgager^  as  alfr  fuch  Hkar  fum%  as 

Jbould 
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JhsuU  hireafiir  he  lent  or  advanced  to  bim.  Afterwards  A.  makes  M 
feeond  mortgage  to  C.  for  a  certain  fiim,  with  notice  ef  the  firft  mort^ 
gogif  and  Aen  the  Hrjl  *  mortgagee  having  notice  of  the  fecend  mort^ 
'  g^gf'i  l^'^^^  ^  further  fum^  &c.  The  queftion  was,  upon  what 
terms  the  feeond  mortgagee  (hall  redeem  the  firft  mortgage.  Per 
Cowper  C<  the  feeond  mortgagee  (hall  not  redeem  the  iirft  mort- 
gage, without  paying  all  that  is  due,  as  well  the  money  lent  after, 
as  that  lent  before  the  feeond  mortgage  was  made ;  for  it  was  the 
folly  of  the  feeond  mortgagee  with  notiee  to  take  fuch  a  fecurity. 
But  upon  the  importunity  of  the  eounfel,  it  was  ordered,  d^at  the 
mafter  (hould  report  what  money  was  lent  by  the  firft  mortgagee, 
after  he  had  notiee  of  the  feeond  mortgage.  MS,  Rep.  Pafch.  2 
Geo.  in  Cane.    Gordon  v.  Graham. 

4.  A  bill  was  brought  for  a  feal  of  defendant  Fletcher's  efiate^ 
for  fatisf anion  of  creditors  by  mortgages  and  judgments.  One  Mr. 
Curwin,  a  patijl  profeft^  had  a  mortgage  for  2400/.  upon  the  ejiate 
prior  to  the  plainttff*s  mortgage^  he  had  alfo  a  judgment^  hut  that 
was  Juhfequent  to  the  plaintiff*^  mortgage  and  to  feveral  other  judg^ 
mentsj  and  to  other  aeditorsy  and  the  queftion  was  among  the  cre- 
ditors, who  (hould  have  the  priority  in  payment,  &e.  die  eftate  not 
being  fuffieient  to  pay  ofFall  the  mortgages  and  judgments. 

Per  Parker  C.  The  mortgage  to  Curwin  being  a  papijl  profeft  is 
void  by  the  ftatute  of  W.  3.  for  that  \s  an  intereft  in  lands, 
but  as  to  the  judgment^  though  a  papiji  can*t  take  out  an  elegit^  for 
that  gives  an  intereft  in  the  moiety  of 'the  debtor's  lands;  yet^ 
if  lands  are  decreed  to  he  fold  for  payment  of  debtSy  a  court  rf 
equity  ought  to  ajfifl  a  fair  creditor j  ^though  a  papifi  profejl)  in  oh-' 
taining  a  fatisfaSfion  for  his  debty  and  when  the  land  is  fold  and 
turned  into  money,  why  fhould  he  not  be  paid  his  debts  out  of 
that  money,  as  well  as  another  perfon  ? 

But  queer ey  if  his  judgment  Jhall  have  the  preference  of  other  judg* . 
tnents  fuffequent  to' proteftants^  out  of  the  money  raijed  byfale^  finCe  if 
the  lands  were  not  fold,  they  would  be  liable  to  the  other  judg- 
ments, but  not  to  the  judgment  given  to  a  papift,  who  can't  fue 
out  an  elegit. 

Another  point  wa«  ftarted,  diat  one  of  the  judgment  creditors  bad 
fued  out  a  Ca.  Sa.  and  taien  the  defendant  Fletcher's  body  im 
execution. 

Quaere,  if  this  creditor  (hall  be  let  In,  in  a  court  of  equity  to 
have  a  fatisiaflion  out  of  the  money  raifcd  by  fale,  unlefs  he  will 
difcharge  die  exeeudon  at  law,  and  deliver  the  defendant  out  of 
prifon ;  for  by  the  Ca.  Sa.  this  creditor  has  concluded  himfelf 
from  taking  out  any  other  exeeudon  as  long  as  die  defendant 
lives,  but  indeed,  if  the  defendant  dies  in  prifon,  after  his  deadi 
the  creditor  mav  fue  out  an  Elegit  or  Fi.  Fac.  but  as  long  as  the 
body  of  the  defendant  remains  m  execution,  no  other  executioa 
can  be  fued  out  againft  him. 

Ordered,  that  Si  the  lands  be  fold,  and  an  account  ftated  of  the 
debts,  and  their  priority,  and  if  there  be  fuffieient  to  pav  all  the 
creditors,  then  the  money  to  be  fo  applied,  but  if  there  be  a  je- 
fi^ienc^,  then,  upon  the  mafter's  report^  die  court  to  determine 

as 
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«s  to  die  preference  of  the  creditors  $  per  Parker  C.  MS.  Rep. 
Hill.  6  Geo.  in  Cane.    Lowther  v.  Fletcher,  &  al'. 

5.  Bill  to  have  a  fatisfa£iion  of  a  judgment j  againft  a  purchafor  of 
the  equity  of  redemption  of  the  land^  or  to  redeem  i^cumirattces^  ice. 
The  defendants  infift  on  Stat.  4  &  5  W.  &  M.  cap.  20.  that  no 
judgment  (hall  affe^l  a  purchafer  or  mortgagee  unleis  docketted, 
this  judgment  was  not  docketted  tiU  ijaif  aiui  the  purcbafe  was  madi 
in  1718. 

Counfel  for  plaintiff  infift,  that  the  defendant,  the  purchafor^  had 
notice  of  this  judgment^  and  an  allowance  for  it  in  the  purchafe,  and 
that  raifes  an  equity  for  the  plaintiff  againft  him. 

Macclesfield  C.  It  is  plain  the  defendant  had  notice  of  th^. 
judgment,  and  did  not  pay  the  value  of  the  eftate,  and  that  is  a 
flrong  prefumption  of  an  agreement  to  pay  off  the  judgment,  [  54  1 
and  imce  the  plaintiff  cannot  proceed  at  law  againft  the  de^ndant 
upon  the  judgment,  for  want  of  docketting  in  due  time,  he  ought 
to  be  jrclieved  in  a  court  of  equity. 

Decree,  that  die  defendant  pav  to  the  plaintiff  the  money  bona 
fide  due  upon  judgment.  MS.  Rep.  Mich.  9  Geo.  Cane.  Tho«» 
mas  v.  Pledwell. 

6.  h  judgment  wasfigmd  in  Jum  1725.  A  mortgage  was  madi 
td  the  plaintiff'  in  1728.  In  January  1730,  /^  judgment  was 
ebciettedj  as  appears  by  entry  in- the  margin  of  the  docket.  Maf- 
ter  of  the  rolls  held,  that  the  docket  was  not  good,  being  made 
after  the  time  limited  by  4  &  5  W.  &  M.  cap.  20,  and  that  the 
officer  had  no  authority  for  it,  and  faid,  he  would  complain  to  the 
judges  of  the  attorney's  keeping  back  the  rolls.  That  the  mort- 
gage had  got  the  preference  of  the  judgment  by  defeft  of  the 
docket.  And  as  to  the  notice  that  the  ftatute  being  exprefs,  that 
judgments  not  docketted  (hould  loofe  their  preference  as  to  pur<- 
ckuors  and  mortgagees,  notice  or  not  notice  was^  not  material^  though 
urged,  that  the  dogget  was  purely  to  give  notice,  and  to  make  the 
finding  of  judgments  more  eafy.  Decree  for  the  plaintiff;  but 
the  caufe  turned  upon  the  foot  of  an  agreement  between  plaintiff 
and  defendant,  touching  the  defendant's  delivering  up  the  bond  and 
judgment.     MS.  Rep.  Mich.  1733.    Forlhall  v.  Coles. 

7.  Where  by  the  ftatute  of  frauds  it  is  (aid,  that  judgments  (hall 
not  bind  lands,  but  from  the  flgning,  this  relates  only  to  purchafes, 
and  d^erefore,  as  between  creditors,  a  judgment  entred  in  the  vaca- 
tion rdates  to  the  firft  day  of  the  preceding  term  $  per  Ld.  C. 
3  Wms*8  Rep.  399.  Mich.  I735>  in  cafe  of  Robinfon  &  al*  v. 
Tonge  &  al'. 

[For  mn  of  creditor  and  debtor^  fee  CfiarffC,  ^^IXXitnU  ^^ 

other  prof  er  titles.] 
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(A)  Bankrupt.    Who  may  be. 

!•  %i'  yac*  I.  cap.  iq.  ALL  aSis  againft  banirttptSj  Jball  #jr« 
S.  15.  JOL  tend  U  ftrangers  born^  as  well  fiUnu 

as  dinizinSf  as  iffeSluallj  as  U  natural- bom  fubje£fs<,  both  t§  make 

tbtm  fubje£i  to  tbi  laws  as  bankrupts^  as  alfo  to  make  tbim  capable; 

oftbo  benifit  as  creditors. 
Cro.E.tes.      2-  hjboemaier  mskj  be  a  bankrupt,  for  he  doth  not  live  by  bis 
Suniey  v.    manual  occupation  onlyi  as  a  labourer  doth,  but  by  buying  leather 
s!p.'.^ord.  ^^^  ^^I'^^S  it  again  in  fhoes;    Cro.  Car.  31.  Pafch.  2  Qir.  it 
ingry.—-*  C.  B.  in  Cafe  of  Crumpe  y.  Barne. 

3.  A.  drover  is  within  the  ftatutes,  for  an  a£lion  on  the  cafe 

will  lie  for  calling  him  bankrupt.    Jo.  304.  pL  I2»  Mich*  8  Car..x» 

B.  R.  Collis  V.  Malin. 
{[  5^  ])  4.  One  who  had  a  Jlock  in  the  Eijt  India  Company y  and  who 
This  ii  ta-  fat  in  tbeir  committees  as  a  merchant  in  the  management  jof  their 
H  °  hei'T  '''^^^>  ^^  ^*^  receive  the  profits  of  his  ftock  upon  the  return  of 
Abfidg.  the  (hips,  though  he  had  a  great  eftate  in  lands,  and  did  not  geC 
menc,  315.  the  moft  part  of  his  living  by  buying  and  felling,  yet  he  may  be  a 
Thw  caiTii  ^^"'^^"P^  ^^^  ^^  >*  ^^t  the  quality  oi  his  perfon,  or  the  greatneis 
referred  to  of  his  eftate,  which  proteds  him  from  thofe  laws,  but  his  buy* 
in  the  pre-  ing,  felling,  and  trading,  makes  him  liable  to  be  a  bankrupt ;  and 
Jhe  ftitme  ^^'^  ^^  ^^  ^^^  ^^  Sir  John  Wolfteuhdmc.  Nclf.  Ab.  336.  pU 
13  &  14     8.  cites  Pafch.  1653. 


Car.  s.  cap* 


U, 


•4  relaung  to  KankmplB.— -Dealeri  in  ftocTct  ire  not  therel)y  made  liable  to  bankruptcy;  per 
C.  King,  a  Wms*a  Rep'.  go8.  Mtcb.  1725,  in  cafe  of  Colt  v.  NettervLl,  cites  Wolftenfaolm'a  cafe. 

Having  Jfoeit,  or  the  dealing  in  tbem^  will  not  make  a  man  liable  to  bankniptcyi  nor  do  they 
feem  to  be  wares,  goods,  or  merchandizes  within  the  intent  of  the  claufe  of  the  llatuicof  13  &  f|> 
Car.  s.  cap.  14.  Per  td.  Chancellor.    2  Wmi's  Rep,  308.  pi.  86.  Mich.  1735, 

5.    13  &  14.  Car.  2.  cap.  24.*  ^.J.      No  perfons  who  fiaB 

•  And  fee    adventure  any  money  in  the  *  Eaft  Cndia  Company,  or  Guinea 

W.'*s.*to!  Company,  or  any  joint  Jlocks  of  money  by  them  raifedfor  carrying 

4i.'6.'74. '  9n  the  trade  by  the  faid  Eaji  India  Company^  or  Guinea  Company^ 

to  be  managed^  or  who  /hall  adventure  any  money  in  any  flocks  far 

managing  the  fiftiing  trade,  or  the  trade  called  the  Roysu  Fiflimg 

Trade,  and  Jhall  receive  their  dividend  of  fijb  or  merchandizes  in 

fpecicy  and  Jhall  fell  or  exchange  the  fame^  Jhall  by  reafon  of  fucb 

adventure^  felling  or  exchanging^  be  adjudged  a  merchant  witbiso 

any  flat  ute  for  bankrupts. 

S.  4.   Provided  that  every  perfon^  who  fliall  trade  in  any  other 
way  than  in  the  faid  Royal  fijhing  Trade,  or  the  trad$  managed  by 

tbt 
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ihi  faid  Eaft  India  C^mpany^  or  the  Guinea  Company^  fhaU,  hy 
rtaf$uofbiS  tradiftg  and  merchandizing^  be  liable  to  c6mmiJfton$ 
againji  hnnkrufts^  as  fully  as  if  this  aSi  had  never  been  made. 

6.  In  trover^  &c.  upon  not  guilty  pleaded,  the  queftion  of  fad  Sii'.4tt:pl. 
was,  whether  the  defendant  was  a  bankrupt,  he  being  the  owner  7  Cotton  v. 
of  the  goods ;  the  plaintiff  proved,  that  he  had  ftlk  and  other  ,nd^7ic. 
goodsy  to  a  great  value  in  his  warehoufes,  and  that  upon  the  credit  man,  S.  C, 
of  them  he  tonk  up  money  ;  but  could  not  prove  that  the  goods  weri  ^>**'  '^'*  ** 
brought  in  after  the  defendant  had  contrasted  debtSy  or  that  he  had  Ift*cr  bJnlr! 
ixported  any  at  any  time  after ^  or  for  a  long  time  before  ;  the  court  ccafcd  hii 
held,  that  the  felling  thcfe  goods,  if  they  were  the  cfFeas  of  his  11,*^^^^ 
former  trading,  which  he  could  not  put  off  immediately,  when  he  uon  Jat 
ceafed  to  trade,  could  not  make  him  a  trader  ;  for  the  ftatute  brought, 
extends  to  thofc  only  that  live  by  buying  and  felling.     Vent.  ^g.  ^^j'^ddl 
Pafch.  21  Car.  2.  B.  R,     Sir  Robert  Cotton  v.  Daintry.  iccordfng- 

ly»  and  cited 
t)ie  cafes  of  Harrifon  and  Hirvcy  to  be  fo  adjudged,  uoleft  the  debta  were  contraAed  during  the 
trade;  but  if  fuch  pcrfon  trades  again,  and  then  becomes  indebted,  he  may  be  a  bankrupt  for  this 
debt,  but  not  for  the  debts  contra6ted  between. — But  afterwards  it  was  held  otherwife,  as  where 
one  htdjermer/y  6eeM  a  Turkey  merchant,  and  traded  In  1656  (but  bad  not  of  late  yean  imported 
or  exported  any  thing}  hut  bad  goods  xvbicb  were  the  effe&i  of.  bit  former  trading  to  a  very  great 
^mlke,  xtfbicb  be  fiexu^d  to  /rvera/  fer/tiHt  and  horro^ited  money  upon  tbe  credit  if  tbem ;  the  cour( 
held,  thai  this  brought  him  within  ihe  Itaiutev  for  fuch  debts  as  he  contiaded  after  1656.  VcnU 
t66.  Mich.  13  Car.  a.  B.  R.    Sir  Anthony  Batemaa's  cafe,  S.  C. 

7*  The  defendant,  with  others,  covenanted  with  the  king  to  3Reb.45t. 
provide  viSfuah  for  the  feamen  in  the  Dutch  war^  at  %dn  per  P'««6.Gibi- 
man  \  and  afterwards  thefc  vi(5hiallers  agreed  with  the  purfers  of  xhomfoB* 
the  {hips  to  provide  for  thofe  men  at  other  rates  j  afterwards  the  s.  c.  and 
viduallers  being  difcharged  from  that  employment,  and  having  a  ''y^^?}^\ 
great  fum  due  to  them  from  the  king,  refufed  to  pay  the  purfers,  \^^^  by 'the* 
Mjppofiog  themfclves  not  to  be  debtors,  until  fuch  time  as  their  panicular 
accompts  with  the  king  were  allowed,  and  fo  it  was  faid  was  the  ^^^^^^^  of 
cttftom  of  the  navy  board,  whereupon  a  commiflion  of  bankrupt  *„'  this*"'* 
ifltied  out  againft  them,  and  debt  was  *  brought  by  the  plaintiff,  point,  and 
who  entitled  himfdf  by  affignment  under  the  commiffion.    Tjie  Jj^^fJ^^',^ 
court  were  clear  of  opinion,  that  the  employment  in  buying  ftores  to  be  found 
and  provifions  for  the  navy,  did  not  make  them  traders ;  nor  was  fpeciaiiy, 
k  a  buying  and  felling  intended  by  the  ftatute.     And  Hale  faid,  {|***'  ^^^^^ 
every  purveyor  might  as  well  be  made  a  trader,  or  every  JcbooU  pUimiff. 
mqfter  who  keeps  boarders,     i  Vent.  270.  Pafcb.  27.  Oar,  2.  *r  r6  1 
B.  R;     Sir  Thomas  Littleton's  Cafe. 

8.  Upon  an  iffue  diret^ed  out  of  Chancery,  whether  bankrupt  Rayni.175, 
#r  noty  within  the  ftatutes  of  England  at  the  time  of  making  a  ^'9'^^' 
Conveyance  of  land  by  him  to  the  plaintiff.     The  jury  found  the  iordmgly." 

defendant  tuas  born  in  England^  and  after  dwelt  in  Ireland^  and But 

there  fought  his  living  by  buying  and  felling  \  that  he  came  fre-  w^<^ther 

JuentJy  mto  il^ngland,  and  bought  goods  here^  and  fold  them  tn  ^^^  of 
relandy  and  was  indebted  to  diverfe  perfons  in  England^  to  tbe  bankruptcy; 
value  of  100/.  and  morcy  yet  unpaid.  That  once  be  fold  in  En-  o^'w^fcthe* 
gland  a  parcel  of  neats  tongues^  and  after  fold  in  Ireland  a  parcel  tra  Hrg  onfy 
of  tallow  to  be  delivered  in  En^landy  and  which  was  delivered  beyond  f,a^ 
eucordingly.     Jnd  afterwards  he  left  his  boufe  in  Ireland^  and  hit  ^^'^J.cfTof 

trade  i^e  Itatiue. 
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it  a  point    fradt  olfa  tbere^  and  ahftnUd  and  abfcMded  from  his  creditor!^ 
fcitlell!  ft    ^"^  ^^^^  ^^^  fojourned  in  England^  and  ordered  himjelf  to  bs 
Vera.  i6a.    denied  to  per  Cons  inquiring  for  him^  and  all  this  before  the  con- 
""^n?*?****    Tejance  made  \  but  that  the  laid  conveyance  was  made  bona  fide, 
fhTt  from     ^^  f^^  ^  valuable  confideration.     And  if  &c.     It  was  infifted 
AndciCnn*!  among  other  things,  that  the  jury  make  no  concluJUn  upon  the  evi- 
f*Jj»  ^s'^c*  ^^"^^  ^^^^  *'  "  bankrupt^  and  that  die  court  cannot.     But  per 
M^bov'e. '  ^o^*  ^ur'  judgment  was  given  for  the  plaintiff,  for  it  was£ud,  that 
Tris.  1699.  though  the  jury  found  ihe  matter  fpecially,  ibe  court  may  conclude 
upon  the  evidence^  that  he  is  a  bankrupt^  and  this  by  the  ftatutes 
here ;  for  if  this  cafe  (hall  not  be  taken  to  be  within  the  ftatutes, 
all  the  intercourfe  between  the  kingdoms  will  be  much  inter- 
rupted, if  not  utterly  deftroyed.    2  Jo.  141, 142.  Pafch.  33  Car.  2. 
-  B*  R.    Dodfworth  v.  Anderibn. 
aMoa.sso,      9.  A  tayhr  cannot  be  a  bankrupt,  becaufe  he  gets  not  his  living 
r?|*^£    by  buying  and  felling,  but  by  working  up  the  nuterials  of  his 
a  uyiolr.^    cuftomers  in  cloaths,  and  Co  differs  from  a  fhoemaker.    R.  S.  L.* 
Uw  185.  cites  3  Mod.  330. 

of  bank- 

ropu  9.  faytf  that  a  taylor  that  makes  garments  only  as  i  fervant  to  his  caftomcrs  fliall  not  be  • 
bankrupt;  [and  this  fermt  to  be  true,  but  no  book  Uicre  cited  mentions  a  Uylor.]  ^  Dat. 
•f  fiankrupis  85.  accordinglyi  but  cites  no  book. 

I>*v*  of  10.  A  feme /ole  merchant  in  London,  is  held  to  be  within  die 

f^rMTp.  ftatutes  of  bankrupt.    R.  S.  L.  i86.  cites  Stone's  Readings  48. 

and  cites  Mary  Dennis's  cafe,  16.  Mar.  i74tt 

J  I.  No  handicrafi  man  is  within  the  ftatute  of  bankrupts,  but 

a  vintner  is.     R.  S.  L.  186.  cites  Stone's  Read.  121.     Quaere. 

Carth.  151.      12.  There  is  no  material  difference  between  an  inn-keeper 

S.C.&S.P.  and  the  majier  of  a  boarding  fchool,  who  buys  and  drefles  pro- 

vifions  for  young  fcholars,  and  obtains  credit  by  his  way  of  living, 

but  it  was  never  yet  thought  that  he  was  within  any  of  thole 

ftatutes.     3  Mod.  330.  per  Cur'.  Mich.  2  W.  and  M.  in  B^  R.  in 

*C  57  1  ^^^®  of  Newton  v.  Trigg, 

3  Lev.  309.  1 3.  An  inn^keeper  was  part  owner  of  a  Jhipt  and  having  50U 
fjd^id'b'  ^^^^  therein,  abfconded.  It  was  heldf  by  Holt  Ch.  J.  and  Ejrre 
{hree  jufi^  J*  ^hat  the  fhare  of  the  (hip  was  only  ftock  to  trade  in  potentia, 
ticci,  abfeo.  that  there  muft  be  an  a£iual  trading  to  make  him  a  bankrupt ; 
(who^Md  ^^^^  ^"  inn-keeper  is  not  a  trader,  for  he  buys  provifions,  not  for 
contra  at  trading,  but  to  accommodate  his  guefts,  and  not  to  fell  again  at 
firft,  butaf.  laree.  .And  Holt  C.  H.  J.  *held,  that  where  a  man  buys  and  fcUi 
froiidtoVhe  ""        ^  particular  reftraint,  he  is  not  feller  within  the  ftatute*. 

iudcmenf,    I  Salk.  109.  Trin.  3  W.  and  M.  in  B.  R.    Newton  v.  Trigg. 
as  oimfclf 

told  the  reporter)  that  an  inn-kccper  cannot  be  a  bankrupt,  and  as  to  his  having  part  in  a  Ihip 
freighted,  and  a  ftock  in  it,  no  regard  was  had  thereto,  the  fame  being  found  imperfeftly 
Show.  96.  S.  C.  Holt  Ch.  J.  and  £yre  J.  thought  htm  not  liablei  but  Dolben  contra,  fed  adjoiw 
aatur. — ^Ibid.  268.  S.C.  and  the  three  judges  delivered  their  opinions  reriatim  that  he  was  not 
liable,  and  Holt  Ch.  J.'  declared  Dolben  to  be  of  the  fame  opinion.  3  Mod.  317.  S.  C. 

adjudged  accordingly. Carth.  149.  S.  C.  adjudged  accordmgly  per  tot.  Cur.  and  it  was 

tefolved  by  all,  thai  hutlMng,  and  having  a  Jhare  in  a  finf^  is  no  more  than  if  a  man  has  ^Jkaw 
In  a  Ur^e  or  coaeb  which  are  Ut  to  birt,  &c.  and  that  his  having  fome  ftock  in  a  fliip  does  not 
»ake  hvm  •  aacfasnt,  bcciufe  it  is  fre^acnt  for  ptrfon4  to  advemxre  fim  fmnituUr  tkmgi  f* 
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Idlht  jM>^yari^«««wf,  Vot  tiMt  will,  not  mike  them  ttaden  witliKi  tbe  ftatntct,  for  W 
thofc  ftatoiet  ^r^^^i/ flrrrrAoii^f  are  only  meant,  who  are  fa  epnJtaHt  irsJtMf,  ■  6kitto«  ft70« 

Md  #91  •  JLocoii  v;  fiigg,  S»  iC.  and  iante  ptiints  adjudged  accordtu^ly.  ^ 

14.  Suumrj'0/an  imi  tftwrt  cannot  be  a  bankrupt  \  per  Holt 
Ch.  J.  Skin*  '292.  Trin.  3  W.  &  M.  obiter. 

15.  In  trover  the  jury  And  a  fpecial  verdict)  that  an  inn-heper  An  /jmw 
bought  goods  for  the  ufe  of  his  guefts  and  fold  them  to  his  guefts,  J^T'be^V 
and  the  queftion  was^  whether  the  inn-keeper  by  this  was  a  bankru%l 
bankrupt?    And  adjudged  by  the  whole  court  that  he  was  not ;  per  UoU 
becaufe  tho  trade  was  not  at  large>  but  confined  hofpitantibus,  not*2*nicd* 
and  is  properly  the  accommodation  of  his  gueils^  and  it  was  agreed  by  the 

in  that  cafc^'  thaty^rffi#ri  are  not  within  the  ftatutes  of  bankrupts  j  court.  i% 
it  was  alfo  Found  in  that  cafe  that  the  inn  ieeper  bad  ajharg  in  a  hui!qw^* 
JIagi  caaciy  but  that  Was  not  regarded.     Cited  per  Holt  Ch.  J.  in  cafe  of* 
Raym.  Rep»  287*    As  the  cafe  of  Newton  v.  Trigge  adjudged  Meggot  v. 
Trin.3W.&Ai.iftB,R.  ,       .a  ^'"•- j„^ 

keeper  as 
lo^  ia  not  withia  the  ftatvlef  •f  baokflkpta,  bectufc  he  doei  not  live  by  baying  and  fclltog^^ 
bat  by  uttering  hii  goods  wUhoat  any  comra£^,'anH  if  he  utters  them  at  an  unreafonable  ratr  be 
isiodiAtbk  for  cMortion,  which  t  feller  is  not.     Rcfolved  by  aU  the  jultices.     Mar.  34.  pi.  67. 

Trio.  15  Car.  Crifp  v.  Fiatt.— — — Jd.  4^7-  pi*  3.  S.  C.  adjudged. Cro.  C.  548.  S  C. 

tclblvcd  •ooordiagly  —  But  where  an  inn-keeper  it  m  vha^mmn  mifit  and  buya  and  fells,  h« 
rikay  on  that  accotet  \tt  a  bankrupt,  though  not  barely  as  an  ino-keeper,  and  this  has  beos 
■M^ncotly  KCBk 

iB.  A  gunfouniir  ts  tiol  Within  the  ftatuteS  bf  bankrupts,  s.  c.  dtea 
becaofe  this  was  for  the  fervice  of  the  king  artd  delivered  to  his  j^  show! 
.  ufe.    Cited  per  Cur.  Skinn.  392.  Trinw  3  W.  &  M.  in  B.  R.  a7o.ash^id 
f^  haTC  been  lately  adiudgedv  "^^  r'"^^** 

■^      **      °  the  ftatutes, 

becanfe  it  waa  a  particular  undertaking* 

17*  A  ttntleman  ot  tKe  Temj^e  went  to  Lijhon  and  turtud 
fs&$r^  and  ttadid  U  England^  and  broke.  And  it  was  argued, 
tkat  the  ftatute  of  bankrupts  did  not  extend  to  peribns  out  of  the 
t^m.  Bat  the  court  held  him  to  be  a  bankrupt  by  reafon  of 
his  trading  hither  and  back  again,  which  gained  him  a  credit 
here  I  per  Cur.  on  a  trial  at  bar«  i  Salk.  no.  pK  5.  Pafch» 
5W.&M.    Sedgwick  r.  Bird. 

1 8.  If  a  man,  whilft  a  iradtr^  owes  a  dtht  §f  too/,  to  A.  and 
littving  off  bis  tradij  borrows  another  100/.  0/  the  farm  perfon^ 
iken  pms  him  ono  o/tbi  lOo/.  not  mentioning  whether  it  be  in 
Atisiadion  of  the  former  debt,  or  the  latter,  yet  it  (hall  be 
m^Gid  to  the  former^  fo  that  the  creditors  (hall  never  charge  him 
widi  a  commiffion  of  bauikniptpy  for  that  which  remains ;  per 
Bolt  Ch.  J.  Comb.  46^.'  Mich.  9  W.  3.  B.  R.  Anon. 

19.  If  A.  loaves  off  trade^  he  (hall  be  a  bankrupt  for  debts  S.  P.  Ler^ 
coatra<9ed  before,  but  opt  for  debts  contracted  afier.    Refolved  Ij"'"-  *• 
by  Hdt.  Ch.  J.  Cumb.  463.  Mich.  9  W.  3.  B.  R.  Anon.  f.  b.  r[* 

Batenan  v. 
B«vy«  the  court  iaclinedacaHdingiy  at  to  both  pmnts,  fed  adjomatnr.  Vent.  5  Mtcn.  20  ft 

•a  Gwr*  t.  B«  A.  Aooa.  U  Pi  icooffduigly,  aod  laya  k  wu  io  rtikd  ia  Sir  Jo.  Harvey'a  cafe« 

V»i,  Vn.  F  •  ao-  A 
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It  Mod.  20.  A  vtifuatttr  may  be  a  (iankrtt{>t<  per  Holt.  Qi.  J.  tA* 
&i  p.%  Rayra.  Hep.  287.  Hirf  9  W.  3.  B.  R*  in. cafe  of  Mcggot  v# 
HoU  cfa.  J.  Mills. 

Ld.  Rtym.      21.  The  defendant  was  indiAedi  fof  that  ht  (>eii^  a  hanknipt^ 

Rep.  443^    and  brought  before  lords  commiffioners,  he  refufed  to  give  diem 

4em  ?cibli*  ^  account  of  bis  effeds,  and  bis  defence  at  triali  upon  not  guiltjr 

'  pleaded,  was,  that  be  was  an  infmnt  at  th  iinu  •f  tbi  debts  con'-' 

trcStedy  and  therefore  could  not  be  a  bankrupt  |  ahd  of  that 

opinion  vras  Holt;'  for  though  the  debtt  of  an  infiuit  are  onljr 

voidable  at  his  ele(9ion ;  yet  no  one  can  be  a  bankrupt  for  a  debt 

he  is  not  obliged  to  pay ;  wherefore  the  defendant  was  acijuitted*. 

12  Mod.  243.  at  Guild-hail,  Mich.  10.  W.  3*  the  I^ingv^  Cole. 

21.  It  was  ruled  by  Holt  Ch.  J.  at  Lent  affixes  at  Tfaetfordy 

16  Mar*  1%  W.  3.  upon  evidence  at  a  trid  at  Nifi  Prius,  th^  a 

fi>\p  carpenttr  js  within  the  ftatute  of  bankrupts.    But  a  cafe  was 

made  of  it  for  his  fcrtbef  coofideration^    Inord  Rajite.  Rep.  7414 

Kirne  v.  ^rnith  &  al*. 

ik^.  of  23.  Upon  an  iflue  direded  in  Chancery,  to  be  tried  beC^  die 

Biitkruptsy  Lord  Ch.  J.  Holt  for  his  opinion,  the  cafe  upon  the  trial  before 

'h   ^^'r*  f  ^^^  ^^  Guild-hall  the  fitting  after  this  term,  appearedto  be  thus* 

BurcbaU  ■   A  fcrtviner^  who  was  not  liable  to  be  a  bankrupt  before  the 

fcrivencri     ftatute  of  21  Jac.  I.  Cap.  1 9.  committed  an  ad,  which  was  made 

*^om  ■      ^^^  of  bankruptcy  by  the  ftatute  of  I  Jac.  u  cap.  15.  viz.  abfcond^ 

commi(fio&'*^^,f*  &^*  ^^^  b(  ^^^d  alfi  a  JboTi  in  th  ^athmr^s  company*,    And 

of  bank-     the  queftion  was,  whether  be  was  not  a  bankrupt  by  that?    And* 

noiSfi^  Holt  Ch.  J*  held  that  ftna  the  21   Jac.  i.  cap.  i^  bad  made  a 

by  Tribe,  to  fcrivtner  liable  to  he  a  bankrupt ^  it  had  fubjeSfed  htm  to  all  the  old 

Mfhich  tc      a^Sj  which  by  the  former  ftatutei  made  a  man  a  bankrupt^  as  weO 

ed!*ihwtbe  ^^  ^*  '*^  '^^  mentioned  in  the  Jlatute  21  Jac.  I.  cap.  ip.     But  as 

ftatate  of     to  the  (hare  in  the  ftationer's  company,  he  leemed  to  mcKne  that 

ao  Add,     that  couM  not  make  him  a  bankrupt.     But  the  Ld.  Keeper  held 

entai^thit  the.fcrivener  to  be  a  bankrupt  by  both  the  pointSr    Upon  the  im» 

after  /he      portunitv  of  the  council  it  was  referved  as  a  cafe,  as  to  both 

12  Apriit     points,  for  the  forther  conTideration  of  the  Ld.  Ch.  J.  2  Ld.  Baym* 

LV/ ta'of  ^P-  8517*52.  Hill  I  Annae.    Bird  v.  Major. 

ti  Jac.  and 

all  and  every  other  ad  and  ada,  fo  hr  ai  they  related  to  the  faid  defcripcioo  of  a  bankrupt 
Ihould  be  repealed,  *aod  that  na  pcrfona  >»itiiia  tbe  faid  defcripiiont  (bould  tbeaceforth«  by 
reafon  thereof,  be  taken  to  be  within  tbe  ftatutea  of  bankrupts  whatfoevcr  ;  and  (hat  BurchaH  fet 
forth,  that  he  never  followed  any  other  trade  or  profeflion  khan  that  of  a  fcHvener,  and  therefore 
petitioned  that  no  com  mi  IHoo  might  be  awarded  againft  him;  but  a  comraiAon  waa  awarded^ 
aod  be  was  found  a  bankrupt  in  174a.— And  citaa  the  eafe  of  Hudfon  a  fcrtvener  in  Coveat* 
Carden,  agaiaft  whom  a  commU&oa  ifliicd,  ift  OSi.  s74ft  tad  be  waa  bund  a  bsoknipt^ 
Jbid.  18.  , 

24.  The  jury  found  that  R.  B.  rented  #  farm^  tot  which  be 
paid  300I.  per  ann.  and  that  he  planted  petahis  on  part  of  the  lancb 
which  he  fiirmed,  and  that  he  bought  great  quantities  of  potatoes  ta 
plant  there^  and  that  for  feveral  years  he  'dealt  with  fevoral  perfitno^ 
in  potatoes^  at  feveral  times  and  places,  and  had  employed  ware^ 
boufesy  where  he  put  in  potatoes,  and  beul  ferved  feveral  enarkua 
therewitby  and  had  fold  great  quantities  thereof  for  profit,^  and  fo^ 
his  livingi  &c.    T||ie  court  being  divided,  no  judgment  was  given. 


^^(wr  an5  'Banltrirpt*  sH 

%uttWDoFthejud|^s  feemed  to  be  of  opinion^  that  if  a  mrrnhonght 

great  quuntitiis  of  wool  or  hopsy  though  hi  hath  a  form^  anl  Jheep 

wfhu  own^  and  liveral  hop  ga-devs^  he/hall  be.  accounted  a  trader 

in  thofe  commodities  j  and  fo  (hall  an  inn-keeper^  if  he  turn  co'n-* 

thandler,     'Tis  true,  the  jury  have  not  found  that  B.  got  the 

chiefeft  part  of  his  livelihood  by  buying  and  felling  potatoes  ;  but 

it  is  not  the  quantity  which  is  material,  if  It  is  '\t\  proportion  to 

other  goods  which  he  buys  and  f.lls  ;  for  if  a  man  hath  an  ofthard^ 

and  buys  feviral  quantities  of  fruit  of  other  people ^  though  not  fo 

manit  as  he  hath  in  his  ou/n  orchard ;  yet  this  (hall  make  him  a   [  59  J 

trader  and  confequently  fubjc-i  him  to  the  ftatute  of  bankruptcy. 

The  two  other  judges  were  of  a  contrary  opinion,  viz.  that  ncre 

was  not  enough  found  by  this  verdift  to  make  B.  a  bankrupt  \  for 

a  fermer  is  no  trader  within  any  of  the  a6b  before-mentioned, 

qtiatenus  a  farmer  ;  and  though  he  ufes  another  trade,  ytt  if  that 

is  not  the  principal  means  of  his  livelihood,  he  is  not  a  trader 

within  thofe  ftatutes  ;  it  is  true  if  buying  and  felling  in  any  trade  /x 

Sbg  chiefefl  means  of  his  livelihood^  then  he  is  a  trader  within  the 

afts  or  bankruptcy ;  but  that  is  matter  to  be  given  in  evidence, 

and  found  by  the  jury,  which  was  not  done  in  this  cafe.     8  Mod. 

46.  48.  Trin.  7  Geo.   Mavhoe  v.  Archer. 

A  perfbn,  beine  under  the  age  of  twenty  one^  bought  goods^  and 
itftir  the  age  or  twenty-one  committed  an  a£l  of  bankruptcy  in 
leQiefk  of  thofe  goods  on  which  the  commifBon  ifTued.  Ld* 
Chan.  Macclesfield  doubted  whether  he  might  not  be  a  bankrupt  j 
but  the  Chan.  [Ld  King]  was  clear  of  opinion  he  could  not, 
and  (bid,  if  commiifioners  find  a  man  a  bankrupt  who  is  not  fo, 
adion  willlie  againfl  them.  Seled  Cafes  in  Chan,  in  Ld.  King'is 
time  46,  47.  Trin.  11  Geo.  i.    WWtlock's  cafe. 

25.  5  Geo.  2.  cap,  30.  S.  39.  bankers,  brokers,  and  fiSors, 
mrt  declared  liable  to  the  ftatutes  of  bankrupts. 

26.  5.  40.  Provided  always^  and  It  is  herehy  further  decUrei 
Mud  inaSfed  by  the  authority  aforefald^  that  no  farmer,  grazier,  or~ 
drover  of  cattle^  or  any  per f on  or  per  fans  y  who  Is^  or  are^  or  Jhall  bi 
receiver  general  of  the  taxes  granted  by  act  of  parliament^  Jh  ill  hi 
intituled  ns/uch  to  any  of  the  benefits  given  by  this  aHy  or  be  defied 
4t  bankrupt  within  the  fame  y  or  within  any  of  the  Jlatutes  now  In 
force  concerning  bankrupts^  any  laWy  cufiom^  or  ufage^  to  the  cm^^ 
trary  netwithjlanding. 

27.  A  tawn-proker  is  not  Within  the  ftatutes  of  bankrupts, 
barely  as  luch,  but  if  he  trades  other  ways,  a  flatute  may  be  taken 
out  againft  him  by  the  addition  of  dealer  and  chapman.  Dhv.  of 
Bankrupts  24,  25,  cites  Highmore's  cafe  in  1737,  and  Rcad*$ 
cafe  in  1742.  And  that  feveral  commifHons  have  been  taken  out 
accordingly. 

28.  Members  of  the  Bank  of  England  ^vt  not  liable,  on  account 
of  their  (locks,  to  become  bankrupts.  See  the  feveral  a£b  of 
parliament  relating  to  the  Bank  of  En^jland. 

29.  So  0f  tbi  South  Sea  Company,  See  the  feveial  ftatutes  as  ta 
that  c^mpfuiy. 

Pa  3t  & 
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M,  S#  {f  fi/  IZ^ya/  Exch€mg4  Md  LtnJim'  InfurMits*  Sctf 
6  vreo.  I.  cap.  i8.  S.  10. 

31.  S9§f  perfons  circukiii^  ntchifitir  Ulls*  See  tfaefevcxil 
fiatutes  rdatuig  thereto* 

(B)  Bankrupt.    By  what  A&. 

Amcrefiui  I*  ItEliz*  J*  IF  mif  pirf^n  ufikg  th  traJi  if  nurebandtT^^  #r 
i»  good  cir.  S.  i*  L  faking  bis  living  hy  buying  and/eliingf  in  grtfs^ 

^rt^  #r  if  ntailf  Jhall  depart  the  realm,  tr  begin  U  keep  hit  boufe^  •r 
\SSm\9  itbitwifi  abfent  himfelf,  9r  taki  fan^nary^  T  fuffit  himfelf  wiU 
mtrtban-  Bngly  to  bi  arrifiiJ  fir  dibt  not  grown  duo^  or  Juffer  bimfilfto  bi 
ff^wardt  •*^'<'«''^  ^ y'**^ bimjilf  tofrifon^ or  iopartfrom  bis  bonfi  witb inm 
romla  ^  tint  to  JifraudbiscroditorSfhifiailbediimidandtakenas  abankrupth 
debcii  and 

to  tvoid  arrdb,  defers  hia  return,  tliia  b  tafitamoonf  to  bit  departing  the  realm  to  defrtnd  bSt 
crcditora,  and  1m  OitU  be  adjudged  1  bankrupt,    R.  S.  1. 186.  ckd  Stone's  Read,  laj* 
[  60  J 

One  sgainft  whom  a  cMpist  it  ixemnmrnhMf  €*pt9mi§  ia  awarded,  departs  the  realm  u  mmU 
keimg  takgm,  tbii  is  not  an  a&  of  bankruptcy,  any  more  than  the  departing  the  realm  or  keeping 
bis  boafc/wfemr  pf  du  aitMcAmemt  out  of  Chancery.    R.  S.  L.  x86.  cites  ibid. 

A  mtrchMHt  indebted  hept  tmjklfhoard^  this  is  keeping  his  houfe.    R.  S.  L.  1I6.  dtea  lUd. 

An  mf0tketmiy  being  tbtirek  mttrdtH^  and  in  debt,  kept  In  ebmreh^  this  was  deemed  a  keeping 
bit  houle.  So  where  oae  has  no  houfe  of  his  own,  but  keeps  fir  Mm^ther  mmn*t  komfe^  or  /«  « 
tbamher  ht  hhtty  this  will  be  adjudged  keeping  hia  hottfe«     R.  S.  L.  1 86.  cites  ibid.  184. 

If  the  lieutenant  of  the  Tower  of  London  be  a  merchant  indeblady  and  kuft  im  the  T&wtf 
it  isan  ad  of  baduuptoy.    R.  S.  L.  186*  cites  ibid. 

2.  A  procefs  iffiad  agaiiift  J.  S.  to  arreft  hiniy  he  keops  bis 
houfi  to  Javo  bimjilf  from  arrojl^  and  afterwards  goes  §nt  to  tbi 
market^  and  to  otber  places  ;  and  when  he  heart  again  of  a  new 
procefs  out  againfi  bimf  be  keeps  bis  boufe  again^  and  afierwardt 
toes  at  large  i  the  queftioo  was,  if  he  were  within  the  ftatute  of 
oanknipts  r  and  all  the  court  held  he  was  not,  becaufe  he  ufed  to 
go  at  large }  and  it  misht  be,  that  his  policy  would  not  prevent 
SiefervingoCtheproceft;  for  he  might  be  met  withal  unwittingly. 
Cro.  £•  13.  pi.  6.  Hill.  25  Eliz.  C.  B.  Anon. 

«•  I  Jac.  cap.  I5«  S,  a.  Every  perfon  ubsg  mirdandixe^  ffc. 
Vfho  fball  willingfy  or  fraudulently  procure  himfelf  to  be  arretted, 
or  his  goods,  nioney)  or  chatties,  to  be  attached,  or  fequejbred^ 
4>t  depart  from  his  dwelling  houfe,  or  make  anv  fraudulent  grant 
or  conveyance  of  his  lands  or  chatties,  wbereby  lis  creditors  may  bo 
defoatid  or  delayed  for  fbe  recovery  eftbeir  debts  i  or  boUig  arrejled% 
fi>allj  after  bis  ^rreji^  lie  in  prijonfix  months  upon  tbat  arrejl^  sir 
iny  other  arrefi"^  detention  for  debt^  jhall  be  adjudged  a  basskruptm 

4*  A  merchant  had  made  a  fraudulent  deed  to  me  defendant  of 
the  goads  contsuned  in  the  count,  but  afterwards  he  went  abroad 
to  church,  to  the  Exchange,  and  did  trade  and  commerce  ;  and  yei 
afterwards^it  is  contained  in  the  indenture  of  (ale  by  die  commif- 
fioners  to  the  plaiotCff  that  he  had  made  this  fhtudiuent  deed,  and 
chat  afterwards  he  had  traded  and  ferved  the  Exchange  until  a  daj 
after,  at  which  day  he  wholly  abfented  himfelf.  &A  upon  dua 
fpecial  verdift  the  defendant  had  judgment^  for  ercry  deed  to 

definui 
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defraud  odier  creditors  (but  tfaofe  to  whom  fuch  deed  is  made) 
is  not  fufficient  to  make  one  to  be  a  bankrupt ;  but  if  he  make 
any  deed  after  he  begins  to  be  a  bankrupt,  it  ihall  not  bind  -,  but  ^ 
upon  the  ftat.  of  i  Jac.  which  makes  him  a  bankrupt  which  makes 
friuduient  deeds.  It  ought  not  to  be  as  this  cafe  was,  viz.  fo  long 
before  he  became  a  bankrupt.  HUtt.  42.'Paich.  15  Jac.  Cart- 
Wright  V.  Underbill. 

5.  If  one  exerclfes  a  tradi^  and  then  becomes  indebted,  and 
afterwards  quits  bis  trade^  and  lives  in  the  country  without  fol- 
lowing an)^  trade,  but  lives  on  his  land  only,  and  conceals  himfelf 
from  his  creditors,  yet  he  is  a  bankrupt ;  for  he  lived  by  his  trade 
when  the  debt  grew.  Agreed.  Palm.  325.  Mich.  20.  Jac.  B.  R« 
Hevlorv.  Hall. 

o.  If  one  for  a  time  deals  in  atrade^  and  afterwards  quits  it^  but 
leaves  his  flock  in  the  hands  of  another^  and  goes  Jhares  with  tbt 
athoKy  both  in  profit  and  loft,  and  after  fuch  quitting,  become* 
indebted  and  conceals  himfelf  from  his  creditors,  he  is  a  bankrupt 
within  the  ftatutc.  Agreed.  Palm.  325.  Mich,  ao  Jac.  fi.  K. 
Heylor  V.  Hall. 

7.  If  one  confines  himfelf  within  his  houte  for  a  long  time^  this 
does  not  make  htm  a  bankrupt  immediately;  but  if  he  conceals 
himfelfy^r  a  dai  or  an  hottr^  to  delay  or  defraud  his  creditors^  this 
makes  him  a  nnkrupt  within  the  ftatute.  Palm.  325.  Mich. 
%o  Jac.  B.  R.    Heylor  v.  Hall. 

8.  If  one  Is  furety  he  another,  and  conceals  himfelf y  he  is  a 
bankrupt  within'  the  ftatute.     Agreed,  ibid. 

9«  21  Jac*  I.  cap,  19.  S.  2.  Every  ferfin  ufing  the  trade  of 
merchandszej  hy  was  ^bargaining,  exchange,  bartering,  chevifance,  .  ,  ^ 
9r  otherwife  in  grofs^  or  by  retail^  or  feeking  his  living  by  buying  and  L  ^  *  J 
lelling,  or  that  fhall  ufe  the  trade  or  profgjfion  of  a  fcrivener, 
receiving  other  men*s  monies  or  ejiates  into  his  trufl  or  cu/lody^ 
who  fl>all  obtain  any  protedion  (other  than  fuch  perfons  as  fl^atl 
#/  lawfully  protested  hy  privilege  of  parliament)  or  fhall  prefer 
unto  his  majejlyy  or  unto  any  of  the  ktng*s  courts^  any  petition  or  hill 
againft  his  creditors,  or  any  of  them^  thergby  defiring  or  endeavour^ 
img  to  compel  them,  to  accept  lefs  than  their  juil  and  principal 
d^CS|  or  to  procure  time,  or  longer  days  of  payment,  than  was 
given  est  the  time  of  their  original  contrails  >  or  being  arreftedyir 
dihty  Jhall  after  tis  arrefl  lie  in  prifon  two  months  upon  that^  or 
Otny  other  arreft  or  detention  for  debt ;  or  being:  arrefted  for  lOoL 
«r  moriy  ef  jujl  dilt^  flull  after  fuch  arreft  efcape  out  of  prifon^ 
Jhall  he  adjudged  a  bankrupt ;  and  in  the  cafe  of  arrefl^  or  lying 
im  prifon/or  debt  from  the  time  ofhisfirft  arreft, 

la.  A  tradefman  ^Wa;  tfa//iiu//^9  becomes  a  bankrupt  $  but  if 
die  outlawry  be  reverfed  ft>r  want  of  proclamation,  all  that  is  done 
in  the  mean  time  bv  the  commiffioners  is  void ;  contra,  if  it  waa 
Itirerfed  on  a  writ  01  error.  R.  S.  L.  186.  cites  Stone's  Read.  X24« 

II.  If  a  trader,  hearing  that  a  writ  of  fieri  facias  was  ifiiied 
againft  bim,  to  the  intent  to  preferve  his  goods  from  being  levied  in 
axecutiosif  clandiftinely  conveys  thorn  out  of  bis  houfoj  and  conceals 
$km  privaldys  that  does  not  amount  to  an  aft  of  bankruptcy. 

F3  Ruled 
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Ruled  by  Holt  Ch.  J.  Ld.  Raym.  Rep.  725.  HilL  ID  W.  3, 

Cole  V.  Davis. 
Siopphg  *  *•  If  *  bonier  or  gcJdfmith,  who  has  many  peoples  money^ 

fayf^.evt  by  wID  Ttfufi  payment^  yet  ketps  his  Jhof  epen^  aiid  as  often  as  be  is 
a  goij/mith  at  refted  eivts  haiL  he  may  by  th^t  means  eive  preference  of  pay* 
bank.upi-    ment  to  hts  friend?,  and  whea  he  has  done,  he  runs  away,  yet 


iD^bv.Hoi-  arreirea  ai:noii;  every  hour  in  the  day  for  feveral  days 
^in«.  went  oiT,  aiiu  yet  gave  a  bail  as  often,  and  paid  his  friends,  and 

then  wsnt  'Ai\i  rendred  himftlf  in  difcharge  of  his  bail ;  per  Holt 
Ch.  J.  7.  Mod.  139.  Hill.  1  Ann,  B.  R.     Hopkins  v,  Gery. 

13.  A  bar.hi  ^  being  called  upon  for  money  in  his  hands,  does 
fiot^  or  cannct^  ffjy  it  \  Lord  Chaac  Jlur  King  held,  that  this  does 
not  amount  to  aii  zA  of  bankruptcy .  Scle^  Cafes  in  Chancery  in 
Ld.  Kint;'s  time,  42,  43.  Trin.  11  Geo.  i.  in  cafe  of  Pakenham 
V.  tland  and  holkn-.s. 

14.  L.  having-:  two  prcmij/iry  notes  ftgned  by  A  payable  to  L* 
ir  ori.'er  four  months  after  dute.  L.  when  about  tfy  te  months 
was  to  fun^  endtrfea  them  to  M  for  goods  then  delivered^  and  A 

* abfcondlng  about  one  month  after ^  L.  on  M  s  going  to  him^  procurai 
btnfefto  he  de  lieJ^  and  then  M.  fues  out  a  coinmifiron  of  bank- 
ruptcy againft  L.  who  petitioned  to  fupcrfede  the  commi^oiu 
I  ft,  obje.^tion  was,  that  L.  had  committed  no  a^  of  bankruptcy. 
2dly,  thnt  M.  was  not  a  proper  creditor. 

Ld.  Chancellor.  By  late  ftatute  a  creditor  by  note  payable  at  % 
future  day,  may  fue  out  a  commiffion,  as  well  as  come  in  as  a 
creditor ;  but  the  debtor's  denying  himjelf  fo  fuch  a  creditor,  is 
not  an  z8t  of  bankruptcy ;  it  muft  be  a  keeting  houfe^  &c.  in 
order  to  defeat  or  delay  creditors  of  their  debts,  which  could  not 
'  be  in  the  prefent  cafe,  becaufe  M.  had  then  no  debt  due  to  de- 
mand, and  fo  a  commiffion  fuperfeded*  It  was  objected,  that  L« 
was  debtor  to  M.  immediately  upon  the  goods  delivered ;  fed  noa 
allocatur ;  for  by  Ld.  Chancellor,  it  was  part  of  the  contraQ  that 
M'  w^utd  Jlay  for  the  money ^  till  the  notes  beume  dug,  Mfll 
Rep.  Mich.  Vacation.  1733.     £x  parte  Levi. 

15.  B.  was  atre'edfor  28I.  and  tliough  he  had  money  fuffcient 
fo  pay  the  drbt^  yet  chufed  rather  to  go  to  prifon^  in  orde*  \  as  he 
declared^  to  force  his  creditors  to  come  to  a  cr^m^oftion.  And  per 
Ld.  Chanrellor,  this  is  an  aft  of  bankruptcy  within  I  Jac.  i* 

r  62  3  though,  without  fuch  intent,  yielding  himfclf  to  prifoa  was  no  z£k 
of  bankruptcy,  unlefs  he  lay  the/e  two  months.  Otherwife,  where 
the  party  procures  himfelf  to  be  arreiled  upon  a  Jham  debt^  and 
that,  by  the  ftatute  of  Elizabeth,  is  immediately  an  a£t  of  baak,<* 
xuptcy.    Min  Rep.  Trin.  Vac.  1734.    £x  parte  Barton. 


(C)  Proving 
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(C)     Proving  him  a  Bankrupt.    How  ? 

1*  TF  the  Cimmiffiomrtf  without  purfulng  the  ftatuUs  of  hank* 
X    rufii^  affirm  a  perfon  to  be  a  bankrupt^  he  may  craverfe 
that  he  was  not  bankrupt,  cited  by  Coke  Ch.  J.  8.  Rep.  121.  a. 
as  adjudged  Mich.  6  Jac.  B.  R.  Cut  v.  Delabarre. 

2.  In  the  cafe  of  bankrupts,  although  the  commifSoners  have 
fide  authority  to  adjudge  a  man  bankrupt,  yet  in  an  a^ion  the  Jury 
muft  Hnd  whether  he  was  a  bankrupt  or  no^  and  not  barely  by  the 
adjudicadoa  of  the  commiffioners.  Raym.  337.  Hilh  31  u  2!X 
Car.  2.     Bambridge  v.  Bates  &  al'. 

3.  It  was  ruled  by  Trcby  Ch.  J.  of  C.  B.  at  Nifi  Prius  at 
'Guildhall,  the  fitting  after  Michaelmas  term^  10  Will.  3.  upon 
evidence  in  trover  brought  by  the  plaintiff  againft  the  defendant, 
after  argument  of  the  council  on  both  fides,  i.  That  it  is  not  n^- 
^'£0^  '*  P^^ty  that  the  per/on^  upon  whofe  petition  the  commijjion 
ef  bankruptcy  wasgrpnted^  was  a  creditor  of  the  bankrupt ;  becaufe 
upon  view  of  the  ftatutes  they  do  not  require  that.  2.  That  i^ 
is  not  neceffiiry  to  prove,  that  the  bankrupt  was. indebted  in  lOo/. 
though  the  pra&ice  has  been  to  do  fo ;  bccau(e  though  the  chan« 
cellor  frequently,  before  he  grants  a  commiffion  of  bankruptcy, 
requires  fuch  proofs  yet  it  is  only  matter  of  difcntiom  in  him.  Ld. 
Raym.  Rep.  724.     Smith  v.  Sir  Richard  Blackam. 

4.  The  wife  of  a  bankrupt  cannot  be  examined  agalnft  her  And  if  thqr 
huiband  touching  his  bankruptcy.     By  the  common  law,  (he  can-  JnJ[Jg  ^" 
not  be  a  witnefs  for  or  againft  her  hu(band ;   and  though  the  for-  warrant  of 
mer  ftatute  of  21  Jac.         authorizes  the  commijfioners  to  examine  commit ment 
the  wife  touching  any  concealment  of  his  goods,  &c.  yet  neither  J^b""*!^^// 
that,  or  the  late  ftatute  of  5  Geo.  i.  24.  extends  to  examine  the/rr  ftfufing 
wife  touching  the  bankruptcy,  or  whether  he  had  committed  any  to<ii/cover 
wStof  bankruptcy,  and  how,  and  when  he  became  a  bankrupt;  ^^fofa* 
per  Ld.  C.  rarker.  Hill,  i^k)'   Wms's  Rep.  610.  611.    £x  ban'krupc, 
parte  James.  « '/'  "**' 

■  ^  ana  marnter 

•fbU  hamkru^ty ;  yrt,  Ld.  C,  held  the  commitment  illegal,  and  ordered,  that  (he  be  difchatg^d. 
Wmt't  Rep.  611.  S.  C. 

5.  Till  the  ftatute  of  5  Geo.  i.  cap.  34.  the  ccmmiffioners' 
wld  not  examine  the  bankrupt  himfelf  touching  his  bankruptcy  ; 

Ser  Ld.  C<  Parker,   Wms's  Rep.  fill.  Hill.  17 19.    £x  parte 
ames. 

(D)     From  what  Time.    To  what  Time  the    [  63  ] 
Bankruptcy  (hall  relate, 

I.     A    GtL \Z\1LK  copy-holdiT  in  fee,  10  May  1643,  hecanu  a  Goodw.  of 

XX    bankrupt^  and  in  1649  became  a  bankrupt  again^  and  in  ^"^  ^Jj^|^ 
165a  hi  foils  bis  €op)hold.    On  a  commijfion  in  1651  (which  was  1657.   jri- 

F  4  an  ¥«v. 


i6i  CreHitm;  ann  "BiwitruiKtt 

Horn,tligtt  tin  years  after  the  firft  caufe  of  baukrufuy]  after  argument  at  bar 
ofb^lmTpt  *"^  \>^^^^  it  was  adjudged  for  the'cred^tors,  that  they  had  a  good 
vfaslfued  title  againft  thc  the  pufchafors  J  per  Curiam^  the  proyifo  is  ex- 
out  agamftt  prcfs,  that  the  commiflion  muft  be  fued  within  five  years  after 
ft^wia'colf  '^^^  ''"^^  yf\\^r\  he  became  a  bankrupt ;  and  his  being  fo  after  A^ 
leCfrd  he  fale,  that  will  not  h'nder,  that  if  the  conamiffion  be  not  fued  withia 
was  a  bank-  the  five  years  of  his  becoming  a  bankrupt,  and  then  they  caa 
l64i,*bui  it  ^'^'y  defeat  all  fales  made  within  the  five  years,  hut  not  iftcrwards  i 
waafaid,  he  and  upon  this  gfound  was  the  judgment  aforePaid  in  C.  B.  for 
becaukc  i  that  point  was,  whether  if  a  man  continues  bankrupt  twenty  y^art^ 
i^i^nT.rhc  *^  "  always  liable  or  no^  which  was  adjudged  for  thc  plai^tiiF  by 
year  1649.   ^^  the  court^    Nifi,  &c.    Kcb.  12.  in  pi.  Mich.  1655.  C«  B« 

And  Hale      Jdliff  y.  Hom, 

madetbia      "^  .     • 

difterencr»  that  if  one  becomes  a  bankrupt  by  a  tranfient  afi,  as  in  cafe  of  fait,  &c.  he  mav  tf^aia 

become  bankrupt;   but  if  it  be  a  coivtinued  *6i^  as  imprifonmeot*  withdrawing  Kimfrif,  &c.  he 

nay  not  bccoiQc  a  bankrupt  ag«in  ;  fo  with  this  diftinttion  ypu  may  uoderlia&d  how  it  is  iaid» 

6oce  a  bankrupt  and  alwa}S  a  bankrupt. 

p*f*h'*l'  ^*  ^'  ^*^  ^"  ^^  ^  hanhuptcy  in  1651,  and  in  1657  did  anor 
clna.HR.  '*''■  ^^9  and  in  1658  made  a  leafe  for  yean  oflands^  and  in  166  J 
Spencer  V.'  a  commi/fion  ijfued^  whereupon  he  was  found  a  bankrupt,  and  the 
8  *c*^'*d     '^'^^^  ^"^^^  refolved  that  the  commiflipn  was  well  fued  out 

after  verdia  ^'*^'*  '^vc  years  after  the  laft  aft,  though  not  widiin  the  five  yean 
for  the  ven  before  the  commiflion,  [of  the  firft  aS  of  bankruptcy]  and  alio 
dee  of  the  before  the  leafe,  [and]  the  vendee  of  the  commiffiqner$  (hall  avoid 
Conc?s,  it  *f  \^^^^*  Lev.  14.  the  reporter  lays,  that  he  heard  and.  obferved 
wasijnoved,  this  Cafe.  Pa(ch.  i^«  Ca^.  2. 
that  the 

commiflion  (hall  relate  to  the  firft  aQi  16511  which  was  the  moft  notonoiu»  being  by  imprifo*^ 
ment,  though  bad  the  6rft  a£l  been  by  concealment  or  outlawry,  he  agreed,  ihe  party-creditor 
need  not  take  notice  of  it  by  the  at  Jac.  which  he  faid,  fhould  not  be  taken  favourably  againft  the 
purchafor,  but  only  againfl  the  bankrupt  himfclf,  and  citrd  the  cafe  of  Bradford  v,  Biud'vuartb^i 
but  Curia  contra  ;  for  ihe  words  of  t>ie  a£^  are  not/  *<  after  he  (\)all  firft  be  a  bankrupt.'*  For 
then  the  eailier  being  a  bankrupt,  would,  after  five  years,  be  a  perpriual  fuperfedeas  to  all  traded* 
pen;  but  if  one  hath  fold,  and  rhen  five  years  pafs  without  any  a^  of  bankruptcy,  the  purcbafor' 
IS  fafe,  ai.d  then  no  a6>  c«n  huit  hiro  ;  but  where  the  bankrupt  coutinurs  in  poflcffioni  any  aftc^ 
«&  is  fufficieniio  bind  ihe  tei  mi  and  judgment  clearly  for  the  plaintiff.   '    '*    '    * 

I  c'^li!^        3'  ^"^  ^'^y  ^**  arrefled  by  an  executor  of  his  cr^itor,  befora 

JRavm.47Q.  P^^l^^^^  ^f  ^*'  w'4  ^^^^  P^^  *^  l^^il^  and  within  two  or  three  days 

S.  c.  iu  '  after  he,  paid  1000/.  to  thf  defendant  to  ^hom  he  ftpod  indebted 
B.R.adjor-  in  fuch  fum,  and  then  yielded  bimf elf  to  pri/on  in  di/chargg  of  bif 

Skion  aa.  *^<V-     The  queftjon  wa?,  whether  5taly  ftipu|d  b^  faid  to  b^  a 

Mich.  33  bankrupt  from  the  time  of  his  firft  arrcft  (and  fo  the  defeix^iftnt 

B*  h^'w'  ^^  lisil^ic  to  refund  the  money  paid  to  him)  or  from  the  time  he 

and  ad-  yielded  himfelf  to  prifon.      iudgment  was  given  in  C«  B.  for  the 

judfcd  for  defendant ;    and  upon  error  brought  in  3*  R-  ^be  ju<|gment  wag 

Ihe  ^i^len-  affirmed  una  vocc^  for  that  the  relation  to  ffiaie  a  man  a  bank^t^t 

lh\d.  87.  ^t^ght  ts  be  upon  ^n  a£iuai  ^ytng  in  prifon^  and  not  upon  putting  in 

s.c.'and  bail  only.    1  Vent.  370.  Pafch.  36  Car.  2.  B.  ^.    Duncomb  v« 

judgment  VV  alter.  

ath'ined  in 

B  R.— 7>t  Show.  153,  pU  a6i.  %,  C,  tnd  judgoie^t  afEr^ncd* 

♦•If 


Cr^tor  anti  "Bmtltrupt.  64 

4*  If  one  IS  arrefied  and  puts  in  bail^  and  after  does  not  pay  tbi  1^*«m. 
I9if«^  within  fix  months^  he  fhall  be  adjudged  a  bankrupt  after  die  f^"  "^^^ 
fix  months  only,  and  it  (hall  not  relate  to  the  time  of  the  arrrji,  p!fX*"^ 
And  fo  is  the  ftat,  of  21  Jac.  19.  to  be  Underftood,  ror  it  may  be  ^^^^:  ^-^^ 
>hat  he  had  caufe  to  conteft  the  debt,  and  the  fuit  might  depend  J"romi^  « 
above  (ix  months  \  and  alfo  it  would  be  mifchievous  to  all  perfons  bankrupt 
who  deaj  with  them,  to  make  them  refund  their  money,  when  the  !>y  ^  P«y« 
Isinkrupt  appeared  to  be  a  man  creditable  and  folvent,  and  judg-  '^fii^ofi^ 
ment  accordingly;    per  tof.  Cur.  Skin.  270,   Trin.  3  Jac,  a.  momht, 
Hinton's  cafe.  .^©"W  '«- 

i»tciothe 
dme  of  the  arreft,  fo  at  tp  avoid  all  contrafis  made  by  him  in  the  mean  time,  the  court  faidt  it 
would  br  very  mifchievous  iJF  the  law  fboulc)  be  fo,  and  it  Teemed  to  be  within  the  words  of  the 
ilatute,  but  they  would  not  deliver  any  Qpinion^— — 9  Show.  519.  pi.  476.  Pafch.  3  Jac.  s  B*  R« 
Hill  v.  Shi(h.  S.  P.  and  frcma  to  be  S.  C.  argued  by  the  reporter  for  the  plaintiff,  51a,  to 
pear  the  rod  of  page  595.  and  fays,  th^r  \,^,  Ch.  J.  >l^ri|ht,  and  the  reft,  delivered  their  opiniou 
for  the  defendant,  without  having  that  due  coofjidprftiao  Qf  the  cafe  aa  it  defetvedi  uhtthoachti 
and  adds,  ideo  mibi  relUt  dubitandum. 

% 

5*  Indebitus ;  in  a  fpecial  ver^i£l«  tbe  <a)fe  w^S^  thi|t  H.  being  t 
tradefman  ewed  loo/.  to  B.  and  50A  to  C.  B^  drrifted  him  fir 
this  100/.  and  he  put  in  hailj  and  about  a  month  afterwards  H. 

Snd  off  C.  and  then  rendered  himfelf  In  difcharge  of  the  tail  in 
's  aioion.  Note,  the  ftatute  of  21  Jac.  cap.  19.  &j9j  be  fl|all  be 
m  bankrupt  from  the  firft  arreft ;  but  per  Cur.  that  muft  be  taken 
from  the  firft  arreft  upon  which  he  lies  in  prifon,  and  not  where 
he  puts  in  fufficient  bail,  otherwife  no  one  could  lafely  pay  or 
-receive  from  a  tradefinan}  adjudged  in  B.  R.  and  affirmed  in 
error  in  Cam.  Scacc.  I  Salk.  109.  Trin.  2  W.  &  M.  Came 
V.  Coleman. 

6.  In  trover  the  cafe  was,  J.  S.  was  arrefiedzt  the  fuit  of  H*  Dav.of 


eiml  put  in  bail.  Jfierwards  upon  ^fii^^  facias  at  another^s  ^•"^["^ 
fuit  J  his  gods  were  JM  to  the  plaintiff  \  after  this  J.  S.  rendns  ftfiofTribc 
himfelf  in  difcharge  or  his  baS  and  goes  to  prifon.     And  Holt  Ch.  ▼•  Webber, 


J.  inclined  (contrary  to  the  cafe  of  Duncomb  and  Walter  in  3  ^^^\7^ 
Ley.  57.  wherein  he  was  of  couniel,  but  not  fatisfied  with  die  w^iet'ch/ 
judgnlent)  that  J.  S.  was  a  hankrupt  from  the  time  of  the  arreft^  J*  c>te<i  tht 
mot  from  the  rtnder  onfyi   for  if  H.  is  arretted  at  the  fuit  of  A.  "mlth^v. 
and  puts  in  bail,  and,  that  pending,  is  after  arrefted  at  the  fuit  of  Tracy,  r*e« 
£.  aind  goes  to  prifon  and  lies  two  months,  he  is,  by  the  a£l  of  parted  ia 
parliament,  bankrupt  from  the  time  of  the  firft  arreft  by  A.    But  ft|^^j^J,"f  jj 
It  appearmg  in  this  cafe,  that  the  commiffon  was  taken  out  before  was  only  aa 
the  *itfo  months  were  expired  from  the  render^  it  was  held  to  be  ill  o|>««f  opU 
taken  out ;  J.  S.  not  being  then  a  bankrupt.     And  thereupon  the  Jfifi*pIi*JjJ 
plaintiflFhada  verdi£l.     i  Salk.  no.  pi.  ?•  Trin.  a.  Ann.  Coram  and  thu 
Holt  Ch.  J.  at  hifi  prius  at  Guildhall.    Smith  v.  Stracy.  ^^^  *j 

waa  lakeo  oot'belqre  the  ^aol^ruptcy,  fo  that  there  wat  no  drirt  mination  on  ^hat  point.  And  tka 
words  ia  the  tt&L,  viz.  **  w fliail  procure  hit  emiargtmemt  iff  frntthg  im  €§mmM  or  AfreJ  Smil**  are  by 
ao  Alia.  cap.  15*  repealed  ;  lo  that  the  putting  in  liired  bail  is  no  4i^  of  bankroptcy ;  by  which  it  it 
.flaio,  tbat  bare  arreft,  and  putting  in  bail,  are  not  conAdered  aaads  that  hutt  a  man's  credit:  the  a^ 
<ff  parJiament  naft  mean,  that  wher^  thee  if  a  lying  in  pnfon  for  two  months,  the  binkmptey  (ball 
JKR  be  from  the  end,  but  the  beginning  of  the  two  months,  vis.  from  the  a^rHl  •  but  in  the  princi* 
ptl  caCe«  where  the  debtor  on  the  t3  June,  1740*  waa  srr(fted  upon  a  writ  returnable  in  thren 
weeks  after  Tnnitv,  at  the  fuit  of  the  pUin*tflF  Tribe,  nnd  at  the  return  ihrreof  put  in  fpecial  bail« 
|iMi  bdaf  iaddHfd  to  the  dcfimdaiit  Wcl>b«r  10  ^fji,  i8i.  on  the  7tb  of  January  faltowiog  nai4 


$(4  CteDftor  otA  'Bm%tufit*. 

him  94)1. -tnd  on  the  t3t1i  of  Auguft,  17411  paid  him  the  further  fum  of  t81.  i8i*  the  eoort  wer^ 
oCopinioRt  that  as  to  fuch  payments  as  wee  made  between  the  ai.efl,  and  ilic  dcbioi's  futrendcr^ 
iBg  himfelf  to  pri<on,  wnich  wa»  after  the  paymetii  of  the  347 1,  were  good  paymenia  to  the  de* 
lendaut  Webber,  bin  that  the  plaintiff  (hall  take  a  vc/dad  ior  the  s81.  x^^  which  was  paid  after 
the  baokrapi's  funeadering  bimfclf  to  prifoxi, 

7.  Upon  an  ifllie  direded  out  of  Chancery,  whether  bankrupt 
or  net  at  fuch  a  time,  it  was  held  per  f  iolt  C.  J.  that  if  H.  com* 
mits  a  plain  a^  of  ha^huptcy^  as  keeping  houfe,  &c.  though  he 
I  6^  1  after  g^es  abrond  and  is  a  great  dealer,  yet  that  will  not  purge  thi 
firjl  aSt  of  bai^kruptey,  but  he  will  ftill  remain  a  bankrupt ;  but  if 
the  2&.  was  --ot  ptntt  '^ut  doubtfulj  then  going  abroad  aiKl  dealing, 
&c.  will  be  an  evidv*nce  to  explain  the  intent  of  the  firft  act  i .  (at 
if  it  was  not  done  to  defraud  creditors  and  keep  cue  of  the  way, 
it  will  not  be  an  adt  of  bankruptcy  witnin  the  ftatute.  i  Salk« 
ixo.  pi.  6.  Trin.  3  Am^  coram  Holt  Ch,  J.  at  Guildhall,  Hop« 
kins  V.  Ellisa 


(E)     Commiflions.     How  and  when  to  hb 
granted,  &c. 

I.  13.  EU%.  cap.  7.  *•  a.  /^ HANCEL  LOR  is  to  appoint  com^ 
V^    mijftyhers  tofeize  his  per/on,  {ftati^ 
mnd  offt&s^  end 49  iiftrihuti  the  proaed  rateably  among  the  credi' 
ton. 

2,  There  ought  to  be  a  petition  in  writing  to  my  Ld.  Chan- 
cellor, or  elfe  he  has  no  warrant  to  grant  a  commiifion,  and  thea 
whatever  the  commiffioners  do  will  be  void.  Rei'olvcd.  Freeoi* 
Rep.  270.  pK  298.  Pafch.  1680.  C.  B.  Hinton's  cafe. 

3«  If  the  examinations  are  lo/i  by  fire^  Sec*  if  there  ought  in  fudi 
ta^e  of  fire  to  be  a  new  commijjion^  qusere.  2  Show.  J 02.  Pdfch« 
3x  Car.  2.  B.  R.  The  King  v.  Batlat. 
Thefaper.  4.  Commiflion  of  bankruptcy  fuperfeded  by  the  confent  of  the 
ledeatbeiog  petioning  creditors.  North  K.  refufed  to  revive  it,  or  to  grant  a 
vithin  the  Procedendo  on  the  application  of  the  other  creditors  that  had  not 
time  allow-  come  in,  but  defired  fo  to  do.  Vern.  Il»  2o8«  Mich.  1683^ 
cd  for  the    Backwell's  creditors  cafe. 

IK>n*peu- 

tioniog  creditors  to  conttiboiei  Ld.  Jefiiiu  Ch.  feemed  to  think  it  might  be  lenewed.    Sec  a 

Chan.  Cafes  192.  S.  b» 

5.  The  granting  a  commiffion  H  mt  a  matter  dijcretionesry  in 

the  Ld.  Chancellor,  &c.  but  he  is  bound  to  do  it  1  per  North  K« 

Vern,  153.  Pafch.  1683.    Backwell's  cafe. 

lot  faeh  6.  Commiffion  of  bankrupt  cannot  be  granted  but  by  petition  of 

mtJkH^   a  creditor;   per  North  K.  2  Ch,  Cafes.  191.  Mich.  3  Jac.  2. 

wift  n^  be  Backwell's  cafe, 

•ne  who  is 

4ier*iiw  n  €reMt§r  Jbm  UtnAng  vf  trmit  by  the  bankrupt,  though  if  others  foe  out  a  eonimtffio% 

luch  may  come  ia  aad  join  \  poc  Holt  Ch.  J.  ta  HioA.  1^9.  Hill.  9  W»  3.    Mcfgot  v.  MiUa. 

(Pj    Con^ 


Ct^^ltar  atOi  ?l5«nlni9t^  (tf 


(F)  .  Commiffion.    What  Creditors  may  obtaia 
ity  and  how,  and  when. 

I.  TF  a  man  ft/its  his  tradiy  and  afur  becomes  indehfed te  J,  S. 
X  In  this  cafe  J.  S.  cannot  fue  a  commiffion  of  bankruptcy 
Ibr  fach  debt  contrafled  after,  though  if  the  old  creditors  fue  a 
Commiffion,  this  new  creditor  fliall  be  admitted  to  have  his  {hare 
of  the  bankrupt's  eitate.  Per  Holt  Ch.  J.  Ld.  Raym.  Rep.  287. 
Hill.  9  W.  3.  in  cafe  of  Meggot  v.  Mills. 

a.  if  A.  being  a  trader,  becomes  indebted  to  B.  in  100/.  and 
then  he  ^MtU  bis  trader  and  afterwards  becomes  indebted  to  B.  in 
100/.  mori\  A.  afterwards  ^djx  to  B.  100/.  without  faying  upon  £  66  J 
what  account.  Holt  Ch.  J.  faid,  that  fince  fo  much  in  quantity 
is  paid  to  B  as  was  due  tu  him  from  A.  when  A.  was  capable  ij[ 
being  a  bankrupt,  it  would  be  too  rigorous  to  admit  B.  to  fue  X 
commiiEon  of  bankruptcy  for  the  old  debt  of  lool.  But  to  this 
point  he  &id,  he  would  not  gi/e  an  abfolute  opinion;  and  none  of 
Che  other  judges  contradi&ed  it.  Ld.  Raym.  Rep.  aSy.  Hill.  9 
W.  3.  B.  R.  in  the  cafe  of  Meggot  v.  Mills. 

3.  It  was  faid  by  Holt,  and  not  denied  by  the  court,  that  if  a  la.  txfmu 
man  contracts  debts  while  he  /j  a  dealer^  and  aftr  leaves  off  his  **P*  «*7- 
trade^  and  then  commits  an  a£f  of  bankruptcy  \    there  none  of  his  ^•^****« 
creditors  becorning  fo,  iince  the  leaving  ofi^  of  his  trade,  can  fue 

out  a  commifiion  of  bankruptcy  \  but  if  thofe,  who  were  his  cre« 
dieors  before  his  leaving  ofiF  his  trade,  fue  out  fuch  a  commiffion^ 
the  other  creditors  may  come  in  and  join.  X2  Mod.  159.  HilU 
9  W.  3.     Meggott  V.  Mills,  &  al*. 

4.  B.  zove  A.  two  notes t  the  ont  for  50/.  and  die  other  yir  53/. 
fayabli  at  different  times.  Afterwards  B.  before  the  day  of  pay* 
mentef  the  fecond  note^  fued out  a  commiffion  of  bankruptcy^  bitt 
Ld.  Cf.  Hi»rcourt  fuperfeded  the  commiffion  ;  but  the  court  de- 
nied to  affign  the  bond,  the  commiffion  not  appearing  to  be  taken 
out  malicioufly  or  fraudulently,  which  are  the  words  of  the  a£t 
Wiiis*8  Rep.  260.  Trin.  1714.     Ex  parte  Mackerneft. 

5.  Indorfee  of  notes  of  one,  who  afterwards  becomes  bankrupt,  And  Wo 
fur  chafed  in  at  an  under  value^  as  at  los.  in  the  pound,  petitioned  {l^id^jJSi 
fer  a  commiffion  againft  the  drawer      And  Ld.  C.  Macclesfield  iuttgh  xhcj 
lieU,  that  he  was  plainly  a  creditor,  juft  as  if  the  drawees  had  paid  h*<i  been 
the  bankrupt  an  under  rate  for  them.    Wms's  Rep.  78a.  Hill.  f^^J^j^ 
jyai*    Ex  parte  Lee.  jUermihm, 

yet  they  are 
sow  hit  debts,  aod  the  legal  t\%}\x  vefted  in  the  indcirfee]  bn^  ttbtmtlfi  Ih  eafi  tf  m  twd  ajpgmed^ 
for  «Y  much  as  fuch  alltgnee,  mt  hehg  a  hgai  creditor^  courcf  noi  ti^ve  ukcn  out  fuch  a  commit 
^11 4  amd  had  the  imJwrJemtnt  been  mmdt  after  the  hamkrmptty,  it  mifrht  be  i  queftion,  whether  h« 
vonld  be  intitled  to  a  cominHfioni  «s  noi  brii^g  a  cteditor  for  lool.  or  capable  of  lakingout  a 
oomoiiiiioo  at  the  tioie  of  the  party'i  becoming  bankrupt,    'ibtd. 

.  6*  5  Geo.  a.  cap.  30.  S.  aa.  Enads,  that  it  foall  be  lawful  for 
ferfons  taking  bilis^  notesy  or  oth^-  fec^rit^  for  money  payable  at  a 
Usmc  ^S^'UfetUUisfer  a  cimmijionyarjoiso  iss^foiiHomng. 

7*  £• 


u  €tfMm  finti  'Baitltrujit' 

^  7*  8,  at*  2^9  e$mmijffi$n  of  bankruptcy  Jhall  be  awariidj  unteft 
thi  fiiigle  debt  of  tbi  creditor^  $r  of  more  perfons  being  partnorsj 
petitioning  for  the  Jamg^  amounts  to  lool.  #r  unlefs  /i^  debt  of  two 
creditors  ^ifrWn/' amounts  to  1501.  or  unlefs  the  debt  of  mora 
creditors  petitioning  amount  to  200)  •  jfnei  the  creditors  petition'^ 
ing  Jball^  before  tbe  feme  be  granted^  make  affidavit,  or  folenm 
affirmation,  before  one  ef  i\e  mafters  of  cbaneery^  of  the  truth  of 
Aeir  debts,  and  ^ive  bond  to  the  lord  chancellor^  in  the  penalty  of 
aoo/.  to  bo  conduioned  for  proving  ^eir  debts,  as  well  before  tfoo 
a»mmiffioners^  as  upon  a  trial  at  law^  in  cafe  the  due  iffiting  forth 
af  the  fame  fball  be  coniefted^  and  alfo  for  proving  the  party  a  bank* 
yupt,  and  to  proceed  onfmcb  commiUion  as  herein  is  mentioned. 

%.  S.  25*  The  creditors  who  Jball  petition  for  a  commiffion  of 
hankrupt^  JhaU  bo  obliged  at  their  oum  cofts  to  prrfecute  the  famo^ 
mntil  ajpgmes  fhail  be  cbofen  ;  and  the  commiffioners  JbalU  at  tbe 
meeting  appointed  for  the  choice  of  affignees^  afcertain  fucb  tofts^ 
0nd  by  writing  ^U  ordar  the  affignees  to  reimburfe  fuch  petitioning 
areditors  ^nt  of  the  firft  effeHi  of  the  bankrtept  that  Jball  be  gotten  \ 
and  ev0ry  ^rsditor  Jball  be  at  liberty  to  promo  bis  debt  without  pay* 
ing  contribution, 

9*  The  defendant  XT.  bejing  indebted  Co  the  plaintlfF  in  17301 

nfterwardi committed  an  aGt  ^bankruptcy  \  upon  v^  hich  the  plain« 

tiff  beifig  the  petitioning  creditor  took  out  a  commijpcn  of  bankii 

.     .        ruptcy.ag^iift  the  d^wdant,  in  order  to  ovtr^  reach  and  make  void 

[]  6y  3  ^^  ^^^J'  ^iftiV  conwyances  and  fetilements^  ifc>  as  poJJibU^  the  ere* 

ditors  on  a  bill  filed  endeavoured  to  prove  him  a  bankrupt,  as  far 

backward  as  they  could ;  and  did  aUkally  prove^  to  the  (atisfa^on 

of  the  court,  that  he  committed  an  a£i  of  bankruptcy  in  the  year 

1726.    Then  it  became  a  queftion,  Whether  the  commiffion  of 

bankruptcy,  and  all  diat  was  done  under  it,  was  not  wrong,  in 

.  regard  that  the  debt  of  the  petitioning  creditor  on  which  it  was 

Eounded,  was  contraded  fubfcquent  in  time  to  the  firft  ad  of 
nkruptcy  ?  After  this  matter  had  been  argued,  and  time  taken  to 
confider  of  it;  the  Lord  Chancellor  difmiffed  the  plaintiPs  ^i7/ 
without  prejudice.  Note,  this  decree  was  reverfed  in  the  Houfo 
of  Lords y  by  the  opinion  of  all  the  judges,'  Feoruary  the  i^m» 
1737.  Cafes  in  Cane,  in  Lord  Talbot's  Time  243,  244.  Mich» 
I734«    De  Gols  v.  Ward. 

10.  Per  Ld.  Chancellor,  where  debt  is  due  to  wife  as  admi* 
nijiretrix^  the  huO)arid  alone  cannot  take  oath  of  tnis  as  a  debt 
due  to  himfclf,  in  order  for  a  commiffion  of  bankruptcy.  Com* 
miffion  fuperfeded,  and  reftitution  awarded*  Mff.  Rep.  Mich* 
1734.    £x  parte  Staples. 


(G)    Commiflion  fuperfeded  or  abated. 

I.  Jdt.'U  cap.  i|.  $•  17.  T  /* after  any  commiffion  of  bankrupts 

X    fued  fitfth,  and  dealt  in  iy  lift/ ffur^ 
mijhners^  the  Uhmks  \mfiftMU>  Ht^  befers^tH  temmtjfienertfiatt 

dijributo 


^lifirihuU  Ai  g—ds^  traw^jf  tkem  i  thi  c9mmffi»mrs^JhAtt  in  that 
smf^pr^aid  in  ^xamioHy  upon  the  commiffi$nfmr  tbt  offgndirs  go^ds^ 
Idnis^  di  ibij  might  havi  dtne  if  thi  party  win  living. 

2.  If  there  be  once  a  petition  in  writings  my  Lora  Chancellor 
may  grant  and  nptal  commiffions  toties  quoties,  and  netd  not  a  ni%0 
petition  for  a  new  commiflion,  but  may  fuperfede  the  old  com<« 
miffion,  either  for  the  mifcarriage  of  tde  comtniffioners,  or  in  cafe 
of  death,  or  for  any  other  reafon,  and  may  grant  a  new  commifBoa; 
and  the  granting  a  new  commiffion  is  a  fuperfedeas  to  die  old  one  % 
refolved.  Freem.  Rep,  270,  271.  Pafch.  i68o.  C.  B.  Hin«* 
ton's  cafe. 

3.  If  a  commiffion  of  bankruptcy  be  fued  out  againft  one  A,  and 
iikc  ummijfiongrs  do,  purfuant  thereto^  diclan  him  to  bi  a  bankrupt^ 
and  thin  be  dies^  and  then  the  king  dies^  and  theh  .a  commiffion  va 
renewed  againft  him,  whereupon  the  commiffioners  met  and 
affi^ned  his  eftate  to  one  David  Robinfon  and  Charles  Challia 
(being  two  of  the  creditors;)  held  per  Juftice  Powell,  Judge  of 
Affize,  at  Somerfet  affixes  in  the  fummer,  5  Ann,  that  the  com- 
miffioners  might  proceed  after  the  death  of  the  bankrupt,  Ar« 
Aur*s  cafe* 

4«  If  Si  creditor  by  hondy  before  the  day  of  payment  fues  fuim 
tommijUion  of  bankruptcy  againft  the  obligor,  it  is  irregular,  and  is 
fiicb  irregularity,  for  which  the  commiffion  ought  to  be  fuperieded  i 
fi>r  though  it  be  debiti^m  in  prsefenti,  yet  as  it  cannot  be  fo  mudi 
as  put  in  fuit,  or  an  adion  commenced  upon  it,  much  lefi  can 
Aere  be  a  commiffion  of  bankruptcy  taken  out  upon  it,  by  which 
all  the  real  and  perfonal  eftate  of  the  bankrupt  is  (as  it  were) 
fejfed  in  execution.  Wms's  Rep«  610.  Hill.  I7X9.  by  Ld.  C* 
Parker.    £x  parte  James. 

5.  A  commiffion  was  taken  out  and  not  fat  on  till  three  months 
mfier.  Ld.  Chancellor  faid  it  plainly  (hews  it  wu  done  to  proted: 
the  eftate;  the  commiffion  (ball  be  fuperfeded  for  example-Jake^ 
that  fuch  things  Chould  not  be  praAiced.  Sele£l  Cafes  in  .Cane,  ia 
Ld.  King's  time.  46.  Trin.  II  Geo.  Comb's  cafe. 

6.  A.  fued  out  a  commiffion  of  bankruptcy  againft  B.  and  kepi  [  ^^  J 
it  for  6  months f  without  doing  any  thin f  upon  it^  and  afterwards 
txecuted  it.     Ld«  C.  King  on  a  petition  fuperfeded  it  for  this 

very  reaibn ;  and  it  beine  urged,  that  the  expence  of  another  com* 
miffion  woidd  be  a  frem  charge  upon  the  bankrupt  eftate,  his 
lordflup  feplied,  he  would  t^dce  care  that  the  former  commiffion 
Ihould  not  be  at  the  charge  of  the  bankrupt  eftate.  2  Wms's 
Rep.  545.  Trin.  ijaQ.    £x  parte  Pulefton. 

7.  A.  being  affignee  under  a  commiffion  of  bankruptcy,  dying 
imiihted  by  b§ndj  ^e.  the  creditors  of  the  bankrupt  petitioned  that 
the  adminijlrator  of  the  affignee  might  account  before  the  com* 
miffionersj  fu^gefting  that  the  adminiftrator  had  con^fted,  that  flie 
believed  her  mteftate,  the  affignee,  kept  the  bankrupt's  money  in  a 
icparate  bag,  with  a  note  in  if,  ftiewing  it  to  be  fuch.  But  the 
aominiftrator  denying  this  upon  oath,  and  that  he  did  not  believe 
the  bSt  to  be  fo,  and  likewife  fwearing  that  teftator  died  indebted 
hj  ipecialty  feveral  1000  pounds  beyond  all  his  aflets  \  whereupon 

JLfdc 


hi.  C.  Kthe  order^  the  petition  of  the  new  aflEgneet  to  hv 
difinified,  and  diredled  them  to  bring  dieir  btll«  ^  Wois's  &ep« 
546.  Trtn.  1729.    £x  parte  Markh^d« 

%•  5  Ge9. 1.  cap*  30.  S.  23.  If  debts  fwom  to  (and  by  nafoH 
mhiriif  a  eommiffUn  it  awardid)  (hall  not  be  really  due,  or,  if 
afttrfuth  eommiffion  tahn  «ar/«  it  cannot  be  proved  that  die  psu^ 
iras  a  bankrupt,  then  fbt  Lwrd  Chancellor  fialU  npon  petiti9n  of  tie 
forty  grievidj  order  fatis&ftion  to  be  made  for  tbi  dawiagn  jitf^ 
tainods  and^  in  cafi  tbon  be  oecajion^  offign  fuch  bend  to  tbe  partj^ 
webo  may  fue  for  tbe  fame  in  bis  own  name. 

9*  S.  24.  Commiaians  fraudaUntlj  obtained  to  be  fnperfedeet$ 
emd  another  granted. 

10.  5.  45.  No  eommijfien  ofbanbrupt  /ball  abate  by  tbe  demife  <^ 
llis  majefty,  bis  heirs  or  fuceejforsy  but  JbaU  continue  in  force  i  emd 
if  it  fiali  be  neceffary  to  renew  any  eommiffion  by  reafon  of  tbe 
death  of  the  commiffioner,  or  anv  other  cnufcj /ucb  commiflkin  {ball 
be  renewed,  and  but  half  tbe  fees  ufually  paid^  fiall  be  paid  fer 
fuch  renewed  eommiffion. 

ri.  A  eommiffion  of  bankruptcy  ij/iies  againft  H«  «r  if  of  tbe 
efocb  in  tbe  morning ;  at  3  in  the  afternoon  tbe  commifficners  declari 
Hm  a  bankrupt^  and  execute  an  affignment  at  6,  and  then  have 
notice  that  be  died  at  10  0* clock  that  day^  this  is  a  dealing  within 
the  ad  of  parliament,  and  the  proceedings  fliall  ftand,  Ld.  Chan- 
cellor fiid,  he  knew  no  particular  a£f  as  diftind  from  anothef 
which  can  be  called  ^  dealing.  It  has  been  fitid,  that  the  declaring 
him  a  bankrupt  was  the  aS  meant,  but  diat  declaration  of  this 
eommiffioners  being  pnly  diicretionary  and  for  caution,  aiid  not 
at  all  binding  to  any  body,  it  is  not  probable  that  the  aft*  fhould 
intend  that  only  a  dealing,  which  it  has  not  any  where  gi^en  the 
eommiffioners  power  to  do ;  whatever  is  done  in  purfuance  of  tbe 
eommiffion  is  a  dealing  in  it,  if  never  {o  minute ;  and  the  rather 
for  thefe  being  remedi^  laws,  are  to  be  beneficiany  conftrued  in 
Civour  of  the  creditors^  I  cannot  therefore  put  a  narrow  con-^ 
ftrained  cpnftruAion  upon  the  words  dealt  in,  in  order  to  over* 
dirow  this  eommiffion,  and  all  the  juft  right  of  the  creditors  claim* 
W  under  it.  Cafes  in  Equ.  in  Ld.  Talba's  time^  184.  Hill«  lyjS* 
WaurringtoQ  v.  Morton. 

[  69  ]  (H)  Who  are  Creditors;  and  How,  and  Whcti,  to 

prove  their  Debts. 

l./^  And  B.  vrtTt  fureties  for  one  C.  for  die  payment  of 
V^p  money,  and  had  counter -bonds  to  (ave  thern  harmle&| 
the  money  was  net  paid  at  the  day,  and  the  iureties  paid  it;  and 
afterwards  C.  became  be^nkrupt^  and  whether  they  were  creditors 
virithin  the  ftatute,  was  the  queftion.  And  it  was  refolved,  that 
diey  were.  Cro.  J.  127.  Ton.  4  Jac.  B.  R.  Olbom  &  aP  t. 
Churchman, 


Cretiitot  zx(B  /Banlntptr  <» 

S.  A  €riditor  dfferei  pro$foi  his  Jebt,  ndiich  the  timmiffl^iri 
SftlUwtd  %  whereupon  application  was  made  to  the  teurt^  who  aC 
firft  declined  to  tnedole  with  it,  but  itt  iengtb  conjented  tv  hear  tbt 
frotf.     Chan.  Cafes.  275.  Pafch.  2S.  Car.  2.  Anon. 

3.  A.  Umt  money  to  a  oankrupr,  after  a  c^nmijjwn  of  hunkruptcf 
fuid  put  againft  him.    Trevor  and  Hutchins,  lords  commiflionerSy  ^ 

held,  that  he  could  not  come  in  as  a  creditor,  but  was  e>fCl(ided. 
But  Lord  Rawlinfon  doubted,  and  took*  ir  to  be  a  new  point,  not 
jet  fettled,  and  that  there  were  no  words  in  th6  itSt  to  exclude 
bim.  But  Ld.  Trevor  and  Hutchtns  held,  that  when  the  com-» 
miffion  was  fued  out,  he  was  hou^rsi  U  take  notice^  aVern.  157. 
r6i.  Trin.  1690.     Hitchcox  v.  Sedgev»ck«  •  .  . 

.  '4«  If  there  be  an  aSf  of  bankruptcf  €ommltffdy  s(nd  a  creditor 
•btains  z  judgmint  fuh/fqutnt  to  it,  then  a  commiffi6n  is  tabto 
out  5  now  the  judgment  is  thefeby  avbided.    At  Nifi  Prius  coram     ' 
Holt,  iz  Mod.  4^.  Pafch.  tyW,  3. 1$.  R.  Aikmi.  • 

5«  A,  lends  money  to  B.  and  C.  on  f be  if  bond  j  B,  $eeomef  bant* 
rufi.  The  comtniffioners  affignthe  is^2tte  itt  truft  fidr -the  cre« 
wort.  A.'fnei  the  bond  agaifift  Cand  gets  judgment^  and  t^kef 
bim  in  execution  hy  z  ca.  (a.  and  thcH-^ii^on  C.^aid  A^  ^^L  but 
being  old  and  poor^  A,  confented  tfi.  difcharge.  him  out  of  cnjiodj. 
lA*  C.  flarcourt  decreed  A.  to  come  in  .as  a  creditor  for  a  toxktlj  ^ 
cf  what  remained  due  on  the  bond^  for  the  execution  being  ful)l  * 
iequratjto  the.affignment.qf  tbe^b)tf4^w>^.eftatc»(h^l  noK(atliaft 
in  equity)  dilcharge.  A's  demand' outt  pf  the  hii^rupc  ^,e(late« 
But  becaufe  cac)^  in  equitj^  was  liable  bi4t  to^  half  the  ^ebt,  and  C* 
was  not  the  original  d^btor^foc  the  wholt?,  A.){)>all  baye  jj^Nef  onlf 
for  a  moietjr  of,  hi^remaimng  debt  ag^nfl  the  affignee^  j  ^but  ha4 
Ac  bankrupt  been  the  original  debtor,  and  ha4  borrowed,  all  tba 
money^  then  A.  {boilld  come  in  before  the  aflignees,  as  a  creditor^ 
for  all  his  debt.  Wibs's  Repi  237.  Tri(«.  I7I3..  £x  parte 
Smith.  . 

6»  If  >a  man  trade  with  a  bankrtepi  between  the  a&  of  baitiruptey 
and  the  commiffiom  fued  out^  whether  by. delivery  of  gOHods»  or 
payment  of  tnoacyj^tuitbcut  noiiie  of^  the  a&  of  bankruptcy^  tba 
bankrupt  keeping  oi>en  trade^  fuch  pcrbn  ihall  come  in  as  a  creditor 
fbrfuch  goods  or  money.     Trin.  1.716.  Crofly's  cafe.  ^^j^  70  1 

7*  On  a  petition  to  Ld.  Chancellor  Parker,  prajring  to  be  By  7  Gee. 
admitted  a  creditor  oa  a  note^  payabh  at  a  future  day^  given  for  ^'[:.3^*.* 

iooJ*  fold  and  delivered^  the  commiJjSaners  having  refufedto  admit  fuch*c«fe"!i 
im  as  fuch,  in  regard  the  bank  uptcy  was  between  the  date  of  the  to  be  ad- 
note^  and  time  f>f  payment.     Objection,  that  there  was  a  difference  ">"*«*» 
between  a  bond  and  a  note,  for  a  note  did  not  import  any  debt  c]Sinitori«I 
till  the  day  of  payment  came.  bate ;  but 

But  per  Ld.  Chancellor,  this  comes  improperly  before  me  for  w>fuchcre. 
ay  determination,  on  a  petidon,  1  having  nothing  u>  do  in  fuch  Jht^n"  pis 
cafes,  but  to  *  dirc<Et  and  fee  that  the  conimiiiioners  do  their  duty,  titloa  for  • 
week  cannot  order  them  to  admit  any  one  creditor  1  but  I  ioay  ^^'^^?'*. 
Jiajfr  natch  money  in  their  hands  as  will  anfiuer  the  proportion  of  the  vk.  \i%s! 
debe^  in  cafe  it  fioedd  be  allowed  rf^  and  a  bill  may  be  brought  for  the  £ait  In* 
thalporpolie)  ia  order  to  dtteruujic  if  the  cafe  be  of  great  confe-  Ji^^* 

quence.  ^^^  ^ 


9»  €xmm  fxH  n^mamxipC; 

t^ij  peti.  queMe;  Fdr  by  this  means  a  trader  may  dilappoint  wbich  df  hif 
»dAitt^at  creditors  1m  t^eafeth^  and  poftpone  cheniH  by  giving  of  foroc  notea 
t  creditor  i»yable  at  a  future  day»  and  then  becoming  a  bankrupt  I  do 
an  >  fiiic  of  incline  to  relieve  fucb  creditors^  efpecially  tvtin  the  n$U  is  givtM 
t^^(S^  fi^V^  y^^  and  ^<6  notes  are  a  ibrt  of  fpecialty.  Objeaion, 
davibutrc.  that  he  miehc  plead  terttficate  and  difcharge  at  law,  if  aA 
fc6i,bcin|  a^on  vaere  brought  upon  fuch  a  note.  But  per  Cur.  that  is  not ' 
wShbthii  'b  becaufe  the  caufe  (ays^  ^aula  adionis  accrued*-4)efore  the  banb« 


prcjodieeio  that  Duy  be  enquired  iiUo»  and  will  be  no  objeAion,  becaufe  the 
^'  ^^^  honefty  of  %  judgment  bond,  &c.  are  liable  to  the  fame  enquiry* 
iSaih^  And  ttioufh  this  note  were  given  to  one  S.  who  is  now  abroad^ 
M.  a.  The  yet  i^  bemg  now  affigned  to  another,  there  \t  no  occafion  or 
^a  indti  neceffity  for  an  inquiry  on  what  terms  it  was  given  him,  and  to 
faiUiurorfc  ^  bim^ to  be  examined  to  it,  becaufe  prima  facie  it  carries  ^ 
infifted  od  jEict  of  truth«  It  IS  ufual  not  to  grant  a  cemmiffion  on  the  petitM- 
fefctai  ti.  of  creditors  on  fuch  notes,  till  the  day  of  payment  comes*  Trin/S* 
kZI^JSir'"  Geo.  Cane   Burdock's  ca(e« 


trarchoufie-  #      a     • 

loofli,  ate.  bat  not  tlfowe^;  far  even  is  a  cafe  of  a  bond  to  cdnfideratioa  thall  be  ba^  ee 

aUowwce  auiie  for  incereft  iftcr  the  dme  of  the  banktaptcy* 

ti  A  credits  oti  a  botid  with  cdfUKtioH  i9  pay  fmnty  ataJUari 
day^  Jiijequint  U  ah  ail  tf  hanknO^^  could  not  before  7  Greo.  I* 
cap.  31.  be  admitted  to  prove  f^Pdebt,  or  to  have  any  dividend 
before  fuch  tiKurity  becan^  pay^ei  imd  (hat  ad  feeites  it  to 
have  been  a  queftioo,  for  fitoedy  whereof  that  aft  was  made ;  and* 
lb  Mras  the  opinion  of  all  Ae  jud|e8«    2  Ld.  Raym.  Rep.  15490 
Mich.  2  Geo.  a  B«  R.  in  caie  of  Tully  v/  Sparkes. 
•  9.  5  Gc9.  2.  cap.  30.  S.  a6.    At  fucb^etifig  as  Jkali  he  op* 
pmntedy  the  cdmmiffleners  JhaU  admit  tiepro^  ef  any  credited t  iAti 
ehatfimU  live  remote  /rem  the  place  of  fitch  meetings  by  afSdavit,  ef 
fikmm  affirmation^  and  permit  astf  perfm  duly  autherixed  by  letter  of 
attorney  (eatk  or  affmmtien  tei^  made  ef  the  exe0^en  thereep; 
either  by  ^n  affidavit  fujem^  er  affirmatien  made^  heftrf  a  ma/ler  tn 
'  Chancery^  ormnary  or  extraordinary^  or  k^^c  thecommiJ/Sonert  vivd 
voce ;  and  in  cafe  of  creditors  refiding  inmfign  parts^fuch  effiden^its 
or  affirmations  to  be  made  before  a  mapftrm^  ^here  the  party  JhaU  hi 
repungy  and  flusll^  together  with  fiich  creditor's  letters  of  attorney^, 
he  attefted  by  a  notary  puUick)  to  vote  in  the  choice  of  ajjignees  itb 
she  place  of  Jkch  creditor. 


^  (I)    Contingent  and  future  Debts. 

li'TN  an  aAion  of  debt  upon  a  bond  dated  before  the  a^  ef  hani* 

L  ^*cy  committed  by  the  defendant,  it  appeared  the  money  is 

Ae  condition  was  not  payable  till  after  the  a&  of  bankruptcy  \  tho 

defendant  infifted  he  ought  to  be  difchar]ged  upoa  common  haQs 


CreJiftor  ann  0i5anfirupn  7i* 

hj  virtue  of  the  ftatutes  about  bankrupts^  but  it  was  ruled  he 
fnouldie  heldiofpedat  ^  bail,  2  Ld,  Raym.  Rep,  1548,  cites 
Pafch.  12  Ann,  as  the  cafe  of  Golding  v.  Golding. 

2.  7  Ge9.  I.  cap.  31.  S.  I.  Enadls,  that  every  perfon  who  Jhall  a  trader 
five  credit  or  fecurities  payable  at    future  days,  to  perfons  who  contr«acd 
are^  6r  Jhall  become  bankrupts^  upon  good  confideration  bona  fide^  Ea  ft*  India 

for  money  or  other  thing  not  due  before  the  time  of  fuch  perfons  be-  Company, 

coming  bankrupts^  Jhall  be  admitted  to  prove  their  jecu?-ities  or  agree-  at  one  of 

m^nts^  as  if  they  were  payable  prefently^  and  Jhall  have  a  dividend  in  fo^j'hc  L^«r- 

proportion  to  the  other  creditors^  difcounting  S.P^^  ^^^^'  P^^  ^^^^  cLferf a' 

front  the  actual  payment  to  the  timejuch  money  would  have  become  due,  parcel  of 

3.  And  by  J.  2-  the  bankrupt  Jhall  be  dijcharged  from  fuch  ^j!^,/;/^* 
fecurities^  as  if  fuch  money  had  been  due  before  the  time  of  his  be^  ^aid/or  at 
coming  bankrupt,  <  future 

dayy  and  he* 
fwrt  the  day  rf  fyayment  he  Became  hanirKpt.  Ld.  Ch.  King  held  this  cafe  not  within  the  ftatute» 
bccaufc  tfr  goods  tvrrr  not  deth/eredy  nor  the  cwntraSl  figned  by  the  far'.y,  I  Wms'l  Rep.  396. 
Mich.  1726.    £x  parte  of  the  Fall  India  Company.      * 

And  u  thia  day,  if  a  bond  or  note  be  given  by  a  trader  upon  a  eonttgency,  and  before  it  happena 
the  trader  becomes  a  bankrupt,  and  then  the  contigency  happens,  this  is  not  within  the  a£l,  neither 
Ihall  the  debt'arifing  after  the  bankruptcy  be  fati^cd  under  the  commilTioni  per  Ld.  C.King. 
llich,  1726.     t  Wms's  Rep.  3^97.  in  cafe  of  the  Eait  India  Company. 

Obligor  in  a  bottomry-bond  became  bankrupt  before  the  return  of  the  (hip,  and  xhtfiip  did  not 
retmne  before  the  difiribution  madeoi  Ld.  C.  King  held,  that  the.  obligee  (hould  not  have  benefit  of 
the  diftnbafion  upon  the  commiilion.  a  Wms*s  Rep.  499.  Mich.  1728.  £x  parte  Cafwell,  ex 
parte  Cazalet,  ex  parte  Bateman.— -See  pi.  8  &  ^. 

4*  Upon  a  treaty  of  marriage  between  the  plaintiff* s  nephew  and 
the  defendants  daughter^  a  fettlement  was  agreed  upon^  and  articles 
entered  into  between  plaintiff  and  defendant,  and  alfo  before  the 
marriage  J  the  plaintiff  by  a  feparate  writing,^  reciting^  that  a  mar-* 
riare  was  intended^  and  in  conftderatim  thereof  the  plaintiff  pro^ 
nufed  and  agreed  to  pay  the  defendant  40/.  a  year  by  quarterly  pay-"  . 
mentSj  during  the  plaintiff^s  life  ;  but  if  the  intended  hujband  and 
vjifoj  or  either  ofthemfindd  die  during  the  defendants  life^  then  the 
annuity  to  ceafe.  This  agreement  was  figned  and  fealed  by  the 
plaintiff;  the  marriage  was  had^  and  fettlement  made  according  to 
the  articles.  The  pLintifffoon  after  became  a  bankrupt^  and  in  all 
things  confortned  to  the  a&s  relating  to  bankrupts,  and  had  a  cer^^ 
tificate  confirmed \  the  defendant  did  not  come  in  under  the  com- 
miffion,  but  afterwards  for  two  years  and  halfs  annuity^  accrued 
fince  his  bankruptcy^  brought  a£iion  of  covenant  \  it  was  tried  per 
Ch.  J.  King.  The  now  plaintiff  pleaded  the  bankruptcy  and 
ccrtihcate,  and  it  was  ftrongly  infifted,  that  it  was  within  the 
ftatute  of  7th  of  the  prefent  icing,  whereby  perfons  intituled  to 
notes  payable  at  future  days,  fhould  come  in  under  the  ftatute, 
and  a  value  fet  on  the  debt,  with  rebate  of  intereft,  but  Ch.  J. 
was  of  opinion  this  agreement  Was  not  within  the  ftatute.  The 
rather,  becaufe  of  the  impolfibility  of  fetting  a  value  on  this 
annuity,  being  on  three  contingencies,  and  verdiA  for  the  now 
defendant)  but  upon  the  now  plaintiff's  importunity,  the  point  was 
referred  to  be  argued  in  the  court  of  C.  B.  which  was  done 
accordingly,  and  all  the  judges  were  of  the  fiiaie  opinion*  Plaintiff 
brought  a  bill  for  injuriffion. 

Vol.  VII.  G  ift.  On 


Xft  ctOKtot  anti  "BmtittHi^^ 

tft.  On  fuggeftion  that  this  agreement  was  a  fraud  being 
privati  and  not  in  the  articUs. 

adly,  For  that  the  verdift  was  againft  confcicnce,  for  that  the 

now  ciefendant  ought  to  have  come  in  under  thejiatute^  being  within 

^e  late  ad  j  but  on  motion  for  continuing  the  injundion  the 

Mafter  of  the  Rolls  faid,  had  it  been  res  integra  he  knew  not  what 

be  might  have  done,  but  now  the  point  was  determined  at  law^ 

fo  difallowed  the  caufe,  for  that  there  was  no  fhiud.    MS.  Rep* 

Trin.  9  Geo.  1723.     Fletcher  v.  Ba'thurft. 

C   7^  D       5-  A  contingent  cr/dltofy  as  where  obligor  in  a  bottomree-bond 

becomes  a  bankrupt,  (hall  not  be  barred  by  the  allowance  of  the 

bankrupt*s  certificate,  the  right  of  adlion  not  being  then  accrued* 

a  Wms's  Rep.  499,  pi.   159.  Mich.  1728,  per  Ld.  C.  King* 

Ex  parte  Cafwell. 

Bimird.  6.  If  J.  S.  gives  a  bond  t6  certdin  peribns  conditioned  y&r  ^^37- 

Rep.  in       fnent  of  fo  much  in  cafe  J?e  fhaU  marry  fuch  a  woman^  and  that  Jhe 

t  Q^\h^'  /^^//yirv/w  him^  but  in  trufi for  the  faid woman  her  executors^  kc. 

court  fafd,    ^"d  afterwards  J.  S.  marries  her,  and  becomes  bankrupt,  and  Iiiift 

ihatihcftat.  his  Certificate  of  difirharge  and  dies,  living  his  faid  wife.     The 

7  Geo,  X.     court  held,  that  this  was  not  barred  ;  for  that  it  was  not  within 

"nds^oniy    the  J  Gco.  I.  Cap.  31.  it  being  uncertain  whether  this  bond(hould 

lo  creditor!  ever  become  pavible  or  not^by  reafon  of  its  depending  on  two  con» 

H  I  future  fij^^gncies^  whicn  had  not  both  happened  at  the  time  of  the  aft  of 

day  certain,  ,     ^,  '  •     .   •     t  t    ^       *        •  n»%  x  11 

^nd  not  to  bankruptcy  committed,*  and  fo  was  impoilible  to  make  abatement 
mere  con-  of  fl.  per  Cent,  as  die  a£l:  dire<Eh.  2  Ld.  Raym.  Rep.  1546. 
;ii"S"'.'r  M'c*^-  ^  Geo.  2;  B.  R.  TuUy  v..^rks. 

this  cafe  it,  • .  *• 

and  that  it  feemed  clear  he  could  not  be  pr^diced  for  nbt  cooiinf^  m  ;  for  if  be  b»<l  come  in  it* 
would  have  done  htm  no  fctvtce  ;  atodjudgmeiit  for  the  plaintiff  nifi,  and  fays,  that  thia  matter 
MAC  on  again  the  nt»t  term,  aact  tliic  (jbuit  waa  of  the  fame  opinion. 

7.  E'dw^ird  Cbrk  on  Marriagey  by  articlA  in  17 16,  covenanted  to 
pay  trujiees  4OOO/.  in  cafe  he  Jhould  die  woving  a  fon  and  other 
children  who  Jhould  arrive  to  21  equally,  &c.  K.  becomes  a  bank- 
rupt and  has  a  fon,  and  four  other  children  all  in&nts  who  prefer 

^  petition,  praying  that  fufficient  partof  the  eftate  might  be  fet  apart 

in  order  to  be  divided,  when,  &c.  Lord  Chancellor  :  It  is  uncer* 
tain  whether  ever  anything  will  become  due,  and  before  7  Geo.  !• 
cap.  31.  it  was  a  queftion  whether  bonds  or  promiflory  notes 
payable  at  a  future  day,  though  certain  in  all  events,  could  be  let  in^ 
and  the  difference  now  in  fuch  cafes  is  to  be  adjufted  by  rebate 
of  intereft,  but  here  how  is  it  poiSble  to  adjuft  the  difference  upon 
a  contigency  which  may  never  happen  ?  He  allows  the  cafe  upon 
bottomree-bonds,  where  contingency  had  happened  before  a  diUri- 
bution  a&uallv  made.  Qbi.  that  this  demand  will  be  difcharged 
.  by  certificate  oy  fVatute  5  Geo.  2.  cap.  But  per  Ld.  Chancellor, 
that  claufe  onfy  relates  to  inroUing  proceedings,  and  this  is  not  a 
debt  due  or  arifmg  at  the  time  of  the  bankruptcy.  Petition  difiniftk 
MS.  Rep.  Trin.  1734*    Ex  parte  Jefferies. 

8.  StatuU  19  Geo.  2.  cnafls,  thatfronfand  after  the  2gtb  day  of 
^eiober^  the  obligee  in  anjr  bottomree-bond,  or  refpondentia  bona^ 
0nd  the  ailured  in  any  poucy  of  infuxance  mado  and  gniered  into 


Crenfeot  mtti  iBmiiiKipf^  72 

ttW  a  ^W  and  valuahU  cdnjideration  bma  fide^  Ihali  be  admitted  W 
claim ;  and  afier  the  lots  §r  contingency  had  happened^  to  prove  hisj 
ber^  or  their  debt  and  demands^  in  reJpeSt  of  fuch  bond  or  policy'  of 
infurance^  in  like  manner  as  if  the  tojs  or  contingency  had  happened 
More  the  time  of  ijfuing  of  the  comnuffion  of  bankruptcy  againji  fuch 
Migor  or  infurer  \  and  jhall  be  intitled  untOy  and  Ihall  have  and 
receive  a  proportionable  part,  fifare^  and  dividend  of  fuch  bankrupt*! 
efiatey  in  proborticn  to  the  other  creditors  of  fuch  bankrupt^  in  like 
manner  as  if  fuch  lofs  or  contingency  had  happened  before  fuch 
cooimiffion  ifiued. 

9*  ^nd  that  alland  every  perfon  or  perfons  againji  whom^  from  and 
afier  the  faidTX^tb  den  of  OStoher^  any  eommiffton  of  bankruptcy  Jhall  he 
etwardedi  Jhall  be  difcharged  oK  and  from  the  debt  or  debts  o^ing  by 
biniy  berj  or  tbem^  on  every  bottomree  or  refpondentia  bond,  and 
Jball  have  the  benefit  of  the  feveral  ftatutes  now  in  force  againji 
bankrupts  J  in  like  manner  to  all  intents  and  purpofes^  as  if  fuch  lofs  » 
or  contigency  had  happened,  and  the  nwney  due  in  refpeSl  thereof^ 
bad  become  payable  before  the  time  of  the  ijuing  fuch  commijion* 

(K)     Who  muft  come  in  as  Creditor.  [  73  ] 

I.   \      SELLS  land  to  B.  who  afierwards  becomes  a  bankrupt^ 

JLXtt  part  of  the  purchafe  money  not  being  paid ;  A.  (hall  not 

be  bound  to  come  in  as  creditor  under  the  ftatute,  but  the  land  Jhall ' 

Jtand  charged  with  the  money  unpaid^  though  no  agreement  for  that 

purpofe.   Vern.  268.  pi.  262.  Mich.  1684.  Chapman  v.  Tanner. 

2.  A.  makes  a  mortgage,  and  afterwards  a  commiffion  of  bank-' 
ruptcy  is  taken  out  againft  him,  and  commiffioners  make  an  affign- 
ment  of  his  eftate,  and  then  B.  lends  2000/,  to  the  bankrupt  on 
a  fecond  mortg;^e,  havinz  no  notice  of  the  bankruptcy,  and  after- 
guards he  gets  in  the  firft  mortgage.  This  prior  mortgage  (hall 
ixyt  proted  the  mortgage  fubfeauent  to  the  bankruptcy.  2  Vem# 
157.  Trin.  1690.    Hitchcox  &  al*  v.  Sedgwick  &  ar. 

3.  Clothier   become  bankrupt^  the   queftion   was,  whether  his  Amerdiane 
faavTj  having  cbaths  in  his  hands  of  die  bankrupts,  might  there-  ^'*'^{'  ^^* 

out  retain  his  debt,  or  muft  come  in  as  a  creditor  under  the  ftatute,  {^r,  "nd^" 
and  accept  of  a  fatisfii^lion  in  proportion  with  other  creditors^  about  a 
and  account  for  the  doaths  he  had  in  his  hands.    2  Vern.  254.  J^°JJjJ  *^^ 
HiU,  1691.    Woodford  v.  Swaine.  i/2^hCT 

the  prf /re/" 
fMibnektt  againft  whom  a  commiflion  of  bankruptcy  is  awarded,  and  the  goods  in  the  faaor'a 
handa  arc  feized,  it  hat  been  conceived  the  fa^r  muft  anfwer  the  bill  notwithAanding,  and 
come  in  at  a  creditor  for  fo  much,  at  he  waf'inforced  by  reafonof  hit  accepttocci  to  pay* 
Jllolloy»465.  $.8. 

4*  A.  bjr  articles  was  to  build  certain  ^fes.  B.  furnijhes  him 
with  materials^  and  takes  an  alignment  of  the  articles  for  his  fecu-* 
rity,  but  ^ere  the  affignment  A.  was  a  banintpt. 

Ld.  Chancellor,  B.  has  u  fpecial  equity^  jnafmuch  as,  by  triiat 
he  advanced.  A*  was  enabled  to  perform  his  agreement  to  (he 
tomrnQO  benefit  of  die  creditors,  and  therefore  $*  Jball  bav$  aO  bit 

G  %  tnenej 
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mmej  bt  advanced  ajUt  be  bad  ajpeeifici  inttreji  in  the  articUif 
but  as  to  what  he  gave  credit  for  beforei  he  trufted  as  another 
creditor. 

Aad  Ld.  Chancellor  put  the  cafe  of  A.  in  huildlng  a  Jhipy  be 
becomes  bankrupt,  and  after  £•  furmjbes  materials  te  finijh  it, 
B.  fhali  have  all  his  money,  and  not  come  in  average  widi  th& 
other  creditors.     MS.  Rep.  Pafch.  1715.  on  a  rehearing.     Lang- 
ton  V.  Hall. 
But  though      5*  A.  feifed  in  fee,  borrowed  money  of  7.  5.  on  a  judgment^  and 
J.  s.  could  then  articlei  for  fale  oftbe  lands  to  B.  and  afterwards  became  bahi* 
not  <»^«^^  rupi.     The  queftion  was  upon  ftat.  21  Jac.  i.  cap.  19.  S.  9.  the 
banS^pt'/  judgment  not  being  executed  before  the  bankruptcy^  650I.  part  of 
eftace  for     the  purchafe  money  remained  unpaid.     It  was  decreed  at  the  Rolls 
^^''^^l^***^*^^  that  the  aflignees  convey  the  premiffes  to  B.  as  A.  had  articled 
tion^wXlT"  to  do,  and  thereupon  B.  to  pay  the  aflignees  the  650!.  for  the 
the  other      benefit  of  the  creditors  ;  and  J.  S.  to  come  in  for  a  proportion 
^rtlt  wli     ^"'y  ^'^  *^  ^^^  ^^  ^^^^'     Wms's  Rep.  737.    Mich.    1721. 
wfiOcdl**     Orlebar  v.  Fletcher  and  D,  of  Kent. 

that    he 

nuoitld  bf  at  liBertj  to  extend  bh  judgment  againJI  the  purcbafor  who  bought  the  land  prior  to  the 
liankruptcy,  which  frcmed  (o  be  admitted ;  but  that  B.  could  not  be  deemed  a  purchafbr  trll 
kc  had  paid  the  remainder  of  the  money,  which,  when  paid,  rouft  go  to  the  crcditori,  and  that 
lie  was  not  compcllible  to  pay  it,  unlefs  upon  hia  having  t  good  title  made  him  by  tne  affignees, 
who  had  the  legal  eftate  of  the  premifcs  adigaed  to  thein  by  the  coinini|&aaei»t  *nd  fo  decreed  u 
tbove.    Ibid.  739,  * 

C  74  3  ^'  ^'  ^^  ^  current  account  with  B,  a  banker,  and  bad  3000/i  in 
B*s  hands  \  B*  paid  P.  looo/.  and  P.  in/lead  of  a  receipt  gave  jB. 
^  a  promijfary  note  j  B*  ojjigned  the  note  to  H.  and  afterwards  B* 
became  a  bankrupt.  H.  fued  the  note,  and  P.  not  being  able  to 
prove  on  the  trial,  that  B.  was  bankrupt  at  the  time  of  the  aflign- 
snent,  H.  recovered.  P.  brought  a  bill  for  an  injunAion,  and 
for  a  difcovery,  whether  the  aHignment  was  not  made  after  the 
time  it  bore  date.  It  was  infifted  that  though  this  was  a  pro-> 
mifibry  note  it  fhould  be  confidered  only  as  a  receipt,  he  having 
at  that  time  money  in  his  hands,  and  could  not  be  imagined  he 
intended  to  be  liable  on  the  note  at  the  fame  time  that  fo  much 
money  was  due  to  him  $  and  if  fo,  the  loool.  (hould  be  taken 
as  fo  much  money  paid  and  deduced  out  of  the  3000I.  fo  (hould 
come  in  for  his  diftributive  (hare  of  2000L  of  the  bankrupt's 
eftate,  and  not  be  a  creditor  for  3000I.  and  pay  the  lOOol.  note; 
no  proof  was  made  of  bankruptcy  at  the  time  of  the  aflignment| 
only  that  he  could  not  pay  it,  but  never  kept  out  of  the  way. 
Ld.  Chancellor,  that  does  not  amount  to  an  2&  of  bankruptcy  ; 
and  if  people  arc  fo  careleft  to  give  notes  inftead  of  receipts,  it  is 
more  fit  they  (hould  fufFer  than  innocent  people  who  know  nothing 
of  their  tranfa£lions  \  bill  difmiiTed.  Sele^  Cafes  in  Chanc.  in 
Ld.  King's  tinre.  42,  43.  Trin.  11  Geo.  i.  Pakenham  v.  Bkmd 
and  Hofkins* 

7.  On  a  dijirefsfor  rent,  goods  were  fold  and  77/.  3X.  remained 
in  the  conjlabte's  hands,  who  became  a  bankrupt.     The  tenant  dies, . 
and  his  executor  prays  to  be  paid  this  money  by  ajpgnees  in  preference 
p  other  creditors. 

Obj. 
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Obj.  this  comes  to  the  hands  of  the  conftable  6y  doc  courfe  of 
law,  and  cited  Mar.  9.  1721.  Ld.  Macclesfield  ex  parte  Peirfon, 
where  was  cited  Wright  v.  Dixon,  Mich.  6  Geo*  i,  C.  B. 
Goods  taken  in  execution  by  Wilcox  bailiff"  oi  Weftminfter  and  be 
Med ;  judgment  and  execution  fet  afide^  and  ruled  by  B.  R.  that  the 
widow  and  executrix  of  W-,  (hould  refund  the  money  though  Jhe 
Medgedjhe  had  not  affets  to  pay  fpecialties. 

But  per  Ld.  Chancellor  both  the  cafes  cited  are  againft  execu* 
tors,  and  though  the  law  makes  a  difrerence  between  one  creditor 
and  another  \  yet  in  cafe  of  bankruptcy  all  creditors  are  upon  an 
equal  foot,  if  any  thing  remained  infpecicy  it  might  be  otncrwife^ 
but  here  the  money  is  embezelled  by  the  conftable  i  ib  ordered 
the  petitioner  to  come  in  as  a  creditor  with  the  reft.  MS.  Rep. 
Mich.  Vac.  1733.     Ex  parte  Dobfon. 

8.  An  attorney  had  been  employed  by  one  who  became  bankrupt  \ 
Affignees  petition  to  have  up  papers,  and  that  the  attorney  might 
come  in  for  his  demands  pari  pafTu  with  other  creditors. 

Ld.  Chancellor,  the  attorney  hath  a  lien  upon  the  papers  in  the 
fame  manner  againji  afjignees  as  againfi  the  bankrupt^  and  though 
it  doth  not  arife  by  any  exprefs  contract  or  agreement,  yet  it  is  as 
effe<^ual,  being  an  implied  contrad  by  law ;  but  as  to  papers  re'- 
ceived  after  the  bankruptcy  they  cannot  be  retained^  and  therefore  if 
the  ailignees  dcfire  it  let  the  bill  be  taxed,  and  upon  payment, 
papers  delivered  up;  and  although  the  attorney  had  come  in  and 
proved  his  debt,  yet  a  creditor,  who  hath  a  fecurity,  may  properly 
come  in  and  prove  his  debt,  becaufe  poffibly  his  fecurity  may 
prove  deficient.     MS.  Rep.  Mich.  1734.     £x  parte  Bu(h. 

9.  A.  being  colleSlor  of  land^tax^  and  in  arrear,  becomes  bankrupt. 
His  goods  are  feized  by  warrant  from  commiffioners  of  the  land- 
tax  ;  then  an  aflignment  is  made,  but  it  was  before  iale  by  the 
commiflioners  of  the  land-tax. 

Per  Cur.  this  is  to  be  confidered  as  a  prerogative  cafe^  and  the 
coUeiSor  is  an  ofEcer  and  debtor  to  the  crown,  and  as  in  cafe  of 
an  extent,  a  feifure  before  afTignment  is  gpod  and  binds,  fo  here.  L   75  1 
But  in  cafe  of  a  common  perfon  it  feems  contra,  and  the  aflign- 
ment  of  commiflioners  of  bankrupt  would  have  been  good. 

Objeded,  that  the  collector  was  not  to  be  looked  upon  as  an 
officer,  or  debtor  of  the  crown,  becaufe  in  cafe  of  failure  the 
county  is  to  make  it  good,  fed  non  allocatur ;  for  the  duty  is  given 
to  the  king,  and  his  falary,  &c.  arifes  from  the  duty,  &c.  MS* 
Rep.  Mich.  1734.  B.  R.    Bracey  v.  Dawfon. 


(L)  •   Creditors.    At  what  time  to  come  in. 

I.    I  Jac.  1.  cap.    A  NT  creditor  may  come  in'm^xtifoWTmondit 
15.  ^.  4.  l\  after  the  commiffion  fued  forth ^  and  until 

diftribution  be  made,  fo  that  he  contributes  to  the  charges  of  the 
cemmijjionj  atfJ  if  the  creditors  come  not  within  four  months^  the 
iommtJSoners  may  proceed  to  dijiributionl 
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After  4if.         1.   A  commiffioH  of  bankruptcy  was  tahn  cui  againft  T.  F.r 

Viid  fou?'  *^  ^7*  ®^  November  1676,  but  proficutei  only  byR.  the  other 

momhs,  it  creditors  conftntingy  that  execution  oJF  the  commiffion  he  forhom  a 

wasadmiu  moHth^  but  R*  did  not  confent  thereto^  nor  knew  thereby  but  R. 

!hat  Mb! r  Pi'o^^^"^^  ^^  f"^  ^*  ^ho  1^^  fHrfTefled  the  eftate  by  affign- 

crediiorr  ^^nt  of  thc  bankrupt.    It  was  infifted  at  the  trial,  that  F.  (the 

could  in/  fuppored  bankrupt)  was  not  fo.     R.  had  a  verdid,  and  the  four 

^^Jltbe  ^^"^^  ^^^  ^"^  *  Aitt  weeks  after,  fhe  petitions  to  be  admitted 

Jrfi^difiri-  '^^^  ^c  diftributien,  and  now  would  contribute  to  the  charges, 

imtiom,  hmi  the  fufpcnfion  of  executing  die  commiffion  having  been  fo  or* 

S^/Sr^/iT*  ^^^^  ^^  **  Chancellor;   and  now  his  lordfliip  direOed  her  to 

^rejZe[ of  be  admitted  into  contribution.  Ghan.  Cafes  307.  Pafch.  30  Car.  a. 

which  00  in  Cane.    Ruihworth  v.  Forth. 

diftribution 

WM  made,    %  Chan,  Cafei  153, 154.  Mich.  53  Car.  >•    Harding  v.  Marfli* 

{M)  Of  joint  or  feparate  Commiflions  in  refpeft 
Partners  in  Trade  Bankrupts.  And  how  to 
proceed  therein* 

JOINT  commiffion  was  taken  out  againft  two  joint 
.  traders  bankrupts.  Thc  commijjioners  affign  the  real  and 
perjhnal  ejiate  of  tbemj  or  either  of  them.  Afterwards  thc  feparat€ 
creditors  take  out  feparate  commijjions  againft  them,  and  the  f^arato 
^ommiffioners  ajjign  the  feparate  effe^s  and  efiate  to  other  ajfignees. 
Upon  petition  by  the  feparate  affignces  for  liberty  to  fue  at  law 
for  the  feparate  eftate,  Ld.  C.  King  thought  the  firft  affignment 
pafled  as  well  the  feparate  as  joint  eftate,  and  that  the  fecond 
iLffignees  could  ^o  nodiing  at  law,  and  fo  denied  the  petition,  but 
would  not  hinder  their  joining  in  a  bill  for  an  account  in  equity. 
t  Wms's  Rep.  500.  Mich.  1728.     £x  parte  Cook. 

2.  A  petition  came  on  before  the  Ld.  Chancellor  on  the  behalf 
P  4.  ofD.  Ther6  was  a  feparate  commiffion  taken  out  againft  one 
L  7^  J  P*  only;  and  a  petition  by  a  creditor  on  the  partnerfiiip  eftate. 

The  order  pronounced  was,  that  the  partnerflnp  efiate  Jhotdd  h§ 
'f  divided  amongjl  the  partnerjhip  creditors  in  the  prft  place  \  and  if 
there  (hould  be  anvfurplus  of  this  eftate  due  to  the  bankrupt,  diat 
*  the  furplusy  together  with  bis  feparate  e/tatCj  Jhould  he  diviekd 
amongjt  his  feparate  creditors  \  that  on  thc  other  hand,  Ac  feparate 
ejiate  Jhould  m  the  firji  place  be  divided  anwngji  the  feparate  ere^ 
aitorsi  and  if  there  {hould  be  any  furplus  from  Aat,  that  that 
furplusy  together  with  the  partnerjhip  ejiate^  Jhould  be  divided  among 
the  partnerjffip  creditors.  Barnard.  Rep.  in  B«  R.  470.  Aig.  dtes 
9t3  December  1728,  the  cafe  of  Mackenfon  v«  Parker. 

3.  If  J.  qndp.  joint  trader s^  become  bankrupts,  and  Aere  are 
joint  and  feparate  commiJIfons  taken  out  acainft  them,  And  A.  and 
B*  before  the  bankruptcy,  htcomejointfy  and  feverally  bound  to 
y,  S.'-^y.  S.  may  fhufe  under  which  commijiion  he  will  eome^  but 
Jhall  not  come  under  both  3  Wqj^'s  Rep,  405.  HilU  1735.  Ex 
parte  Kowlandfon. 

4^  Bui 


4«  But  if  two  joint  traders  ewe  a  partner/hip  debi^  and  one  of 
f^e  partners  gives  a  bond  as  a  collateral  fecurity  for  payment  of 
this  debti  here  the  joint  debt  may  be  fued  for  by  the  partnerlhip 
creditor,  who  may  likcwife  fue  the  bond  given  by  one  of  tJic 
traders.    3  Wms's  Rep.  408.  Hill.  1735.    Ex  parte  Rowlandfon. 


(N)     Commiflioners,     Who  may  be.     And  how 

to  qualify  themfelves. 

I.  TOHNSON  was  b§tb  clerk  and commifsioner  to  a  commiffion 

3   of  bankruptcy,  by  which  means  he  had  fees  for  both,  and  ^ 
thereby  four  commiffioners  were  always  prefent,  including  the 
clerk,  idiereas  three  are  fufficient.     On  petition  he  was  removed. 
Sdedl  Cafes  in  Caoc.  in  Ld.  King's  time  46.  Trin.   i  z  Geo. 
Wood's  cafe. 

2.  5  Geo.  2.  cap.  30.  S.  43.  The  commifsioners  Jhall  not  h 
€ape^U  ofa^ing  until  they  reJpeSIivefy  Jhall  have  taken  an  oath  to 
the  eiFe&  following,  viz.  I  A.  B.  do  fwear,  that  I  will  faithfully, 
impartially,  and  honeftly^  according  to  the  beft  of  my  fkill  and 
knowledge,  execute  the  feveral  powers  and  trufts  repofed  in  me 
as  a  commiiHoner  in  a  commiifion  of  bankrupt  againft 
and  that  without  favour  or  afFe£lion,  prejudice  or  malice. 

,    So  help  me  God. 
3*  S.  44.    IVhicb  Mtb  any  two  cf  the  commifsioners  are  im* 
ftwered  to  adtninifter  to  each  other,  and  they  are  required  to  keep 
a  memorial  thereof,  iigned  ly  them  among  the  proceedings  on  each 
€§mmifsion* 


(O)   Commiffioners.   Their  Fees  and  Allowances* 

I.     5  Geo.  2.  nr^HERE  Jhall  not  he  paid  out  of  the  ejiate  of 

cap.  30.  &.  42.    X     the  bankrupt  any  monies  for  expences  in  eat* 

ing  and  drinking,  of  the  commifsioners  or  of  any  other  perfon,  at  the 

times  of  their  meeting  of  the  commifsioners  or  creditors ;  and  if  any 

commifsioner  Jhall  order  fuch  expence  to  be  made,  or  eat  or  drink  at 

the  charge  of  the  creditors,  or  out  of  the  ejiate  of  fuch  bankrupt,  or 

receive  above  20x.  each  commifsioner  for  each  meeting,  every  fuch  f   77   3 

commifsioner  Jhall  be  difabled  to  a£i  in  any  commifsion  of  bankrupts, 

2.  S.  46.    All  bills  of  fees  or  difburfements  demanded  by  any 
folicitor  employed  under  any  commijjion  of  bankrupts  (hall  be  fettled  by 

one  of  the  aiafters  in  Chancery,  and  the  majier  who  Jhall  fettle  fuch 
bill,  Jhall  have  for  his  care  in  fettling  the  fame,  as  alfofor  lis  certifi- 
cate thereof,  20J. 

3,  On  a  petition  to  the  Ld.  Chancellor  in  Feb.  1739,  in  the 
cafe  of  Edward  Haliday  a  bankrupt,  againft  feveral  of  the  com- 
miffioners for  taking  more  than  208.  apiece  at  each  meeting,  and 
likewife  ordering  great  fums  of  money  to  be  charged  for  their 
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eating  and  drinking,  his  lordfliip  declared  them  uncapable  by  vir* 
tue  of  this  a£V  to  be  any  longer  as  commi^oners  in  the  execution 
of  the  faid  commlifion,  and  that  no  further  proceedings  ought  to 
be  had  thereupon,  and  alfo  that  all* further  proceedings  on  tha 
prcfcnt  commiflion  be  abfolutely  ftayed,  and  that  the  petitioners 
be  at  liberty  to  apply  to  his  lordlhip  by  petition,  to  have  the  iaid 
commiffion  renewed,  and  direded  to  fuch  new  comoiifEoners  to 
be  named  therein  as  he  {hall  think  fit,  and  for  that  purpofe  did 
*  order,  that  the  folicitor  for  the  petitioners,  and  the  folicitor  for 
the  aflignees,  do  refpedively  leave  with  his  fccretary  to  the  com- 
mifTioners  of  bankruptcy,  the  names  of  five  perfons  whom  they 
flinll  propofe  for  his  lordMj/s  confideration,  in  order  that  proper 
perions  may  be  appointed  ccimmiffioners  in  fuch  renewed  com- 
miifion:  and  did  alfo  further  order,  that  the  prefent  affignees, 
under  the  faid  commiffion,  be  removed  from  being  aifignees  of  the 
iaid  bankrupt's  eftate  and  efFe&,  and  that  the  iaid  bankrupt's 
creditors  do  proceed  to  a  choice  of  new  affignees  in  their  room, 
and  for  that  purpofe,  after  the  faid  commiffion  fhall  be  renewed, 
an  advertifement  is  to  be  publifhed  in  the  London  Gazette^>  ap- 
pointing a  meeting  of  the  creditors  of  the  faid  bankrupt  for  choice 
of  fuch  new  affignees,  and  after  fuch  choice  ihall  be  made,  his 
lordfliip  did  order,  that  the  furviving  conuniflioners  in  the  prefent 
commiffion,  or  any  three  of  them,  and  the  faid  affignees  fo  hereby 
removed,  do  join  with  the  major  part  of  the  commiffioners  to  he 
named  in  the  renewed  commiffion,  in  making  an  affignment  of 
the  faid  bankrupt's  eftate  and  efFeds,  to  the  new  affignees  fo  to 
be  chofen  5  and  did  fiirther  order,  that  forthwith  after  the  execu- 
tion of  fuch  affignment,  the  faid  old  affignees  do  reipeSive  deliver 
over  to  the  new  affignees,  all  the  effects  of  the  faid  bankrupt^ 
remaining  in  fpecie  in  the  hands,  cuftody,  or  power  of  them,  or 
any  of  them,  upon  oath,  and  alfo  all  books,  papers,  and  writings  in 
their  refpeSive  hanils,  cuftody,  or  power,  relating  to  the  fiud 
bankrupt's  eftate  or  effects,  upon  oath,  and  tliat  the  laid  old 
affignees  do  deliver  poiTeffion  of  the  faid  bankrupt's  real  eftate  to 
the  new  affignees,  and  did  further  order,  that  the  faid  old  affignees 
petitioned  againft  (naming  them)  do,  out  of  their  own  pockets, 
pay  to  Mr.  Skurry,  folicitor  for  the  petitioners  in  this  matter, 
the  cofts  of  the  petitioners  prefent  application,  and  the  cofts  of 
renewing  the  faid  commiffion,  to  be  taxed  by  Mr.  Burroughs, 
one  of  the  mafters  of  this  court,  in  cafe  the  parties  ihall  differ 
about  the  fame. 


[  73  ]    (P)     Commiffioners  and  Affignees  Power  as  to 

difcovering. 

I.  13  EliZ,  cap.  y.S^i.  /^  IFES  power  to  tbi  cmmijpontrsy  or 

VX    the  mojt  part  of  tbeniy  to  take  by  tbcir 

difcretions  order  with  the  body  of  the  bankrupt  ff  imtrifinnunt. 

^      2.  5.  5.  If  any  (ifterfucb  a£l  committed^  ami  complaint  ther^ff 

madi  to  the  CQmmiJfiQners^  or  the  major  part  of  tbem^  by  any  party 

fT$eVfd^ 
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grievoLfufpelling  any  of  thegodds  or  debts  of  fuch  offender  to  be  in 
the  foffejjton  of  any  perfon^  or  any  perfons  to  be  indebted  to  fuch 
offender^  do  make  relation  thereof  to  the  commijjioners^  they  Jhall  have 


power  to  call  before  them  by  fuch  procefs^  or  meansy  as  they  Jhall  think 
convenient^  all  fuch  perfons  jo  fuppofed  to  have  any  fuch  goods  or  debts 
in  their  cuflody^  or  fuppofed  to  be  indebted  to  fuch  offender^  and  upon 
their  appearance  to  examine  them^  as  well  by  their  oaths j  as  by  fuch 
means  as  the  commijjioners  Jhall  think  meety  for  the  knowledge  of  all 
fuch  goods  and  debts* 

3.  S.6,  If  fuch  perfons  upon  examination  do  not  difclofe  the  whole 
truth  of  fuch  things  as  they  Jhall  be  examined  of  or  deny  to  fwear^ 
then  fuch  perfons  upon  proof  made  before  the  commijjioners  by  exami^ 
nation^  or  othenvife^  Jhall  forfeit  double  the  value  of  all  fuch  goods 
and  debts  by  them  concealed ;  which  forfeiture  Jhall  be  levied  by  the 
conmuffloners  of  the  lands^  goodsy  and  ciattleSy  of  fuch  perfon  fo  de-^ 
nying  tojwear^  or  not  difclojing  the  whole  truthy  tn  fuch  manner  as 
is  before  appointed  for  the  principal  offendersy  the  fame  firfeitures 
to  be  diflributed  for  fatisf action  of  the  debts  of  the  creators  in  fucb 
rate  as  before  declared, 

4.  S.  7^  And  every  perfon  fraudulently  claiming  or  detaining  any 
idky  goodsy  or  chattels  of  the  bankrupts,  which  are  not  really  ducy  or 
htknpng  to  him,  Jhall  forfeit  double  the  value  he  Jhall  fo  claim^  or 
iitainy  to  be  levied  and  employ ci  as  aforefaid, 

5.  I  yac^  cap,  1 5.  S.  o.  The  commiffianers  may  call  before  them  the 
hankmpt  j  and  if  upon  warning  left  in  writing  three  times  at  the 
dwelling-place,  where  the  bankrupt,  his  wifty  or  familyyfor  the  mofl 
fart  of  his  abodcy  did  remain,  within  one  year  next  beFore  he  bd- 
canre  bankrupt,  the  faid  bankrupt  Jhall  not  appear  before  the  com» 
fmffionersy  it  Jhall  be  lawful  for  the  commijjioners  to  appoint  to  pro* 
claim  the  faid  party  a  banirupty  at  fuch  publick  places  tvhere  the 
commfjioners  JhaU  think  meet,  warning  him  to  appear  before  them 
upon  the  commiJJiony  atfime  time  appointed ;  and  if  upon  five  procla- 
mations, the  party  offending  appears  not  before  the  commijfionersj 
and  yield  his  body  \  we  commijjioners  may  award  a  warranty  to  fucb 
perfons  as  they  think  meety  to  apprehend  the  body  of  the  offendery  an3 
to  bring  him  before  the  commijponersy  wherefoever  the  party  may  be 

foundy  in  place  privileged  or  not,  to  be  examined. 

6.  S.  7.  //  JhaU  be  lawful  for  the  commijjioners  to  examine  the 
find  offender  upon  interrogatories  touching  the  landsy  goodsy  eUbtSy 
hooks  of  account  and  fUch  other  things  as  may  tend  to  difclofe  bis 
eftatCy  or  fecret  grant Sy  and  eloigning  of  his  landsy  goods y  moneyy  and 
debtSy  as  they  Jhall  think  meet. 

7*  8.  10.  If  any  perfons  known  or  fuipeded  to  detsun  any  of  the 
lands,  hereditaments,  goods,  or  debti  of  the  bankrupt,  or  to  be 
indebted  to,  or  for  the  benefit  of  the  bankrupty  {bally  after  lawful 
warning  to  the  faid  perfons  given  to  come  before  the  commijpeners  to 
he  examinedy  remfe  to  come,  or  Jhall  not  come  at  the^  time  affointedy 
having  no  lawful  in^dimenty  (fucb  as  Jhall  be  allowed  of  by  the  [^  J^  ^ 
eemm^nersy  and  which  Jhall  be  then  made  known  to  the  commiffioners) 
or  halving  knowledge  of  any  other  meeting  of  the  commijfieners  Jhall  not 
appear  before  them  at  fucb  tim$  as  they  mayy  or  bong  come  (hall 

refiiie 


rtiufe  -to  ht  fiuom^  and  makt  anfwer  to  fueb  interrogatorks  as  fiull 
be  ;miniftrea  s  it  jSiall  be  lawful  for  the  comnuffioners  to  commit 
to  fuch  prifon  as  to  them  fiall  be  thought  meit^  all  fuch  peribas  as 
JbdL  nfuji  to  be  [worn  and  make  anjwer^  and  alfo  to  dire£i  their  war» 
rants  to  fuch  perjons  as  to  them  Jhall  be  thought  meet^  to  apprehend 
fuch  perfou  as  joall  refufe  to  appear^  and  to  bring  them  before  the 
ctamnimners  to  be  examined^  and  upon  their  refufal  to  come^  or  to  be 
eifomsnedy  to  commit  the  party ^  fo  refufing^  to  fuch  prifon  as  the  com- 
mifjloners  Jhall  think  meetj  until  the  fatd  perfon  Jhalt  fubnut  himfelf 
to  the  commij/ionersy  and  be  by  them  examined  according  to  the  Jiatute 
23  Eli%.  and  this  prefent  aSl. 

8.  S.ii.  Provided  that  fuch  witneffes  as  Jhall  be  fcnt  foTy  (ball 
have  fuch  cofts  as  the  commUfioners  fliall  think  fit,  to  be  rateably 
borne  by  the  creditors.  And  if  any  perfon^  other  than  the  bankrup{^ 
either  by  fubornation  of  other Sy  or  his  own  a£ly  Jhall  wilfully  and  cet'^ 
ruptly  commit  wilful  perjury  by  his  depofition  to  be  taken  before  the 
eommiffioners ;  the  party  fo  ojffindingy  and  all  perfons  that  fball  un^ 
lawfully  and  corruptly  procure  .any  fuch  unlawfuly  wilfid  and  cor^ 
rupt  perjuryy  may  ther^ore  be  indited  in  any  of  the  king*s  ^urts 
efrecordy  and  fhall  funer  fuch  pains  as  are  limited  by  the  flatsUe  con^ 
eerning  perjuryy  5  Htz.  cap.  9* 

9«  £•  was  found  to  be  a  bankrupt  by  13  Eliz.  cap.  7.  and  was 
committed  to  the  fleety  the  warrant  to  the  warden  of  the  fleet  wasy 
to  retain  and  keep  in  prifony  to  anfwer  and  to  fatisfy  aU  fuch  matters 
as  Jhall  be  obje&ed  againft  him.  The  quellion  now  was,  if  the 
eommiffioners  may  licenje  him  to  go  at  large  to  treat  about  his  debts.. 
By  the  court,  if  the  warrant  had  been,  th^t  the  party  (hould  ha\ie 
been  in  execution,  then  he  could  not  be  enlarged ;  but  the  court 
jidvifed  them  to  take  fecurity,  left  he  (hould  withdraw  himfelf;  hilt 
jf  one  ha|} Judgment  againft  a  bankrupt,  and,  upon  a  habeas  corpus 
brought,  he  is  conunitted  in  execution  without  a  capias  utlagat* 
.then  the  eommiffioners  cannot  deal  with  him  anv  more  for  to  en* 
large  him,    Noy  140.  Mich.  4  Jac.  C.  B.     Edwards's  cafe, 

IQp    %i  Jac.  19.  S.  6.    The  commifsioners  Jhall  have  power  t9 

'cxainine  the  wife  of  the  bankrupt  upon  oath  for  the  difcovery  of  bis 

-tflatey  goodsy  and  chattelsy  and  fuch  wife  refufmg  to  appear y  or  t9 

anfwer  interrogatoriesy  Jhall  incur  the  fame  penalties  as  are  provided 

again/l  other  perfons  in  the  like  cafes. 

sKeb.Sa?.      II.  J.  brings  bis  habeas  corpus -y  the  return  was,  that  be  wot 

^m\^^^  rwawirt^i by  J.  S.  J.  N.  %  T.  (to  whomy  andotbersy  a  commifsien 

JeSfill,'       rf  bankrupt  was  awarded}  for  refufing  to  anfwer  a  que/Hon  put  to 

8.  c.  tnd     him,  concerning  the  bankrupt's  eftate,  &c.  and  fo  commiilus  fuit 

SiTnot  ap.  *"  <^«ft<^*  ^7  warrant  to  the  officer,  Virtute  commiffionis  pned'  ic 

P«r"tbat     haoc  eft  qauM  captionis  feu  detentionis,  &c.     Three  exceptions 

thofe  that    were  taken  to  the  return,     ift.  For  that  there  did  not  appear  a 

IkT  wwa  fufficient  authority  s   for  the  commiffion  is  faid  to  be  granted  to 

najority,     them  and  odiers,  and  then  they  could  not  a£):  without  the  reft  i 

•r  f^ouo-     for  the  return  does  not  exprefs  any  quarumy  &c.  in  the  commiffion. 

for" 'aid      **y»  Inftcad  of  eommijfus  tn  cuJlotUay  it  ought  to  be  captus,  fiir 

jonei  held   that  is  the  ufua)  form }  for  this  is,  as  if  tlie  commitment  were  \fif 

^i^i^\   the  officer  thAt  qiskfls  tb^  r9twn«    3dly,  H^^  efi  castfa  c^tiams 


fiu  Jititttianis  is  uncertain;   for  it  ought  to  be  bf  detendonis,  him,(tlie 
And  upon  the  firft  and  laft  exception,  the  prifoncr  was  difcharged  ^^bcin^ 
bj  the  court,  but  told  him,  that  he  muft  anfwer  dire£Qy  to  fuch  abfcnt)  in 
queftions  as  were  put  to  him,  in  order  to  the  difcoveryof  the  ^f^j^^'^^ 
bankrupt's  eftate,  or  elfe  he  was  liable  to  be  committed.    Vent.  reVufe^ 
323.  324*  Mich.  29  Car.  2.  B.  R.    J's  cafe.  fwear,  but 

had  fwoiUy 
tbat  he  had  none  of  the  bankrupt'i  eftate  in  hii  hands,  but  *  would  not  anfwer  whether  anf 
of  the  bankrupt's  eftate  came  to  his  hands  before  the  commiflion  fued  out,  &c,  havtog  receivejl 
bb  own  debt  before,  nor  per  Cur.  is  he  compellable  Co  fwear  fo  upon  i  Jac.  cap.  15.  S.  to. 

12.  A  perfin  once  examinid  by  commiifioners  of  bankrupts, 
cannot  be  examined  again  without  a  mew  commiflion.  2  Show. 
102.  Paich.  72  Car.  2.  B.  R.    The  Kine  v.  Ballet. 

I  ?•  The  defendant  bought  of  P.  jewels^  platfj  &c.  for  valuable 
coniuleration  paid ;  P.  became  a  bankrupt^  and  a  conuniffion  was 
taken  out  ag;ainft  him,  and  the  commifsioners  examined  B,  the  ^« 
fendant  touching  the  goods  what  they  were,  and  the  value  of  them, 
but  on  pretence  that  he  did  not  anfwer,  the  commiffioners  com- 
uiitmA  him ;  but  on  an  habeas  corpus  in  B.  R.  he  was  delivered. 
The  anfwer  before  the  commiffioners  beine  as  to  the  time,  &c. 
U  his  remembrance^  and  that  he  could  not  pofitivelf  anfwer  farther^ 
and  by  confent  he  was  again  to  attend  and  be  re-examined,  which 
he  did.  And  now  the  plaintiff's  bill  is  to  have  the  defendant's 
anfwer  in  chancery,  where  he  pleaded^  that  he  had  no  goods  of 
P*Sj  but  fuch  as  he  really  paid  for  before  the  commifsion  ijfued  aeainil: 
P.  and  that  he  had  no  notice  of  any  a£t  or  thing  by  P,  whereoy  be 
was  a  bankrupt^  but  truly  paid  for  what  he  bought,  &c.  It  was 
^eded,  he  ought  to  anfwer  the  time  of  bankruptifm,  elfe  the 
ftatute'againft  bankrupts  will  be  of  little  effed.  £  contra,  it  is 
no  equity  in  fuch  cafe  to  nuke  a  man  pay  twice.  •  Lord  Chan- 
cellor  ruled  the  plea  good,  faying  it  is  an  infallible  rule,  that  a 
purchafer  for  a  valuable  confideratiOn  fliall  never,  without  notice, 
4fi(cover  any  thing  to  hurt  himielf.  But  as  tp  the  point  of  bank- 
niptifin,  whether  that  the  defendant  being  formerly  examined  by 
die  commiffioners  on  oath,  ihould  be  examined,  or  put  to  anfwgr 
to  the  fame  matter  here,  the  Chancellor  feemed  to  be  of  opinion 
that  he  (hould ;  but  the  other  point  being  clear,  there  was  no  de- 
bate on  dus  point.  %  Chan.  Cafes.  72,  73.  Mich.|  33  Car.  2. 
Perrat  v.  Ballard. 

14.  Equity  will  not  compel  a  man  to  difcover  what  goods  be 
really  bought  of  a  bankrupt  after  the  bankruptcy^  and  before  the 
oommiffion  fued  out,  where  the  party  has  no  notice  of  the  bank- 
ruptcy. Vern.  27.  pi.  23.  Hill.  33  and  34.  Car.  2.  Abeiy  & 
al'  V.  Williams. 

15.  B.  was  committed  by  commiffioners  of  bankruptcy,  and  die 
conclufion  of  die  commitment  was,  until  he  conform  himtelf  to  our 
authority^  and  be  thence  delivered  by  due  courfe  of  law*  fiy  Cowper 
St  was  objected,  that  the  conclufion  of  the  commitment  ought  to 
have  been,  until  he  Jhall  fubmit  himfelf  to  be  exanlined  upon  inter^^ 
rogatories^  according  to  the  intent  ana  meaning  of  the  aR\  for  being 
a  ipepiai  audiority  w  commit,  the  words  muft  be  purfiied*    Here 


tso  Creator  anQ  CBatt&tttpt* 

the  €9mrmfsioners  required  B.  to  tell  all  that  he  knew  touching  the 
eftateof  the  bankrupt  and  (that  being  too  general )» when  and  im 
what  manner  did  you  aid  and  afsijl  in  embezzelling  the  ejlate  of  the 
bankrupt  (not  whether  he  did  aid  or  aflift)  and  for  not  anfwering> 
they  committed  him.  Holt  Ch.  J.  faid,  the  general  queftioos 
may  be  well,  if  he  cannot  recoIle£l  any  thing,  it  is  a  fair  anfwer  \ 
now,  if  any  of  the  queftions  were  fair,  there  was  juft  caufc  to 
commit  for  not  anfwering  them.  He  is  not  to  anfwer  any  thing 
criminal ;  it  is  criminal  to  embezzle  any  goods  after  the  bank* 
ruptcy,  but  not  before.  But  held,  if  a  man  has  intermeddled 
honefily  and  fairly  without  craft,  he  may  and  ought  to  difcover  it 
to  avoid  the  penalty;  it  may  be  the  word  embezzlement  may  be 
too  hard,  but  there  is  latitude  enough  for  other  queftions  tanta- 
mount ?  bup  here  the  prifoner  muft  be  difcharged ;  for  the  con- 
clufion  of  the  commitment  is  ill.  Here  the  conclujion  Jhould  have 
teeny  till  he  Jball  fubmit^  and  be  (or  to  be)  examined  touching  the 
premifesy  or  (as  Mr.  Cowper  faid)  lAon  interrogatories*  Nota^ 
f  8l  2  fomething  was  faid  at  the  bar  of  an  adion  of  falfe  imprifonment. 
Fer  Holt  Ch.  J.  There  is  no  colour  for  an  action  of  &lfe  iliipri- 
fonment,  where  an  officer  commits  fuch  a  miftake  or  flip.  Comb. 
390,  391.  Mich.  8  W.  3.  B.  R.     Bracy's  cafe. 

1 6.  The  defendant  was  committed  by  the  commiffionersof  bank- 
rupts  for  not  anfwering  and  making  a  difcovery  ef  his  ejiate\  and 
being  in  court  upon  an  habeas  corpus,  he  produced  affidavits  that 
he  bad  made  a  dtfcovery^  and  moved  to  be  difcharged,  but  it  was 
denied;  for  if  the  commitment  was  illegal,  he  might  have  an 
a£iion  of. falfe  imprifonment,  and  per  Curiam,  the  ftatute  ii»- 
powers  the  commiffioners  to  examne  the  party  upon  interfogatorieSj 
which  they  muji  prepare  and  tender  to  htm  ready  drawn  ;  and  this 
not  being  returned  on  the  habeas  corpus,  the  warrant  for  commit- 
ment was  held  void.  5  Mod.  368.  Mich.  9  W.  3.  B.  R«  Gre- 
gory's cafe. 

17.  H.  was  brought  into  B.  R.  upon  a  habeas  corpus  %  amt  the 
return  vrzsy  that  (he  was  committed  by  commiiTioners  of  bankrupts^ 
for  nfuftng  to  be  examined  by  them  j    and  the  conclufion  of  the 

warrant  of  commitment  wasy  that/he  Jhould  remain  in  cujiodyj  until  fie 
/hould  be  otherwife  difcharged  by  due  courfe  of  law  \  and  by  reafon 
of  this  conclufion,.  the  court  held  the: commitment  to  be  ill,  and 
difcharged  the  defendant ;  becaufe  die  power  given  by  the  ihttute 
X  Jac.  1.  cap.  15.  is  to  commit  the  party,  until  he  fubmit  himfelf 
to  the  commiflioners,  and  (hall  be  by  them  examined.  And  there 
is  no  mention  made  of  being  difcharged  by  due  courfe  of  law. 
And  for  this  exception  Bracy  committed  for  fuch  account  was 
difcharged.  2  Ld.  Raym.  Rep.  851.  Hill.  I  Annae.  HoUing- 
ibead's  cafe. 

1 8.  Though  the  aflignees  under  the  ftatute  of  bankruptcy  were 
difabled  from  recovering  the  efTeds  belonging  to  the  bankrupt's 
eilate  by  a  fraud  in  the  defendants,  viz.  their' having  altered  the 
aUs  of  lading  and  invoices^  and  even  the  Jhip^s  name^  that  the 
aflignees  might  not  know  or  difcover  the  eoods,  that  were  afllgned 
to  B.  the  bamkrupt;  yet  there  the  Ld.  lUeper  refufed  to  dir$£f  eue 


CreHftot  anH  13anlttupt«  st 

yptejhyittgy  it  wa$  a. matter. triable -;it  law,  and  refuftdto  direff 
thai  the  Jiatute  9/  limitations  Jhould  not  be  given  in  evidence,  2 
Vern.  504.  pi.  452.  Trin.  1705.  cites  the  cafe  of  Pccres  v. 
Bellamy. 

19.  5  Ge9.  !•  cap,  30.  S,  4.  Every  bankrupt,  after  aflignees 
Jhall  be  appointed,  is  to  deliver  upon  oath,  or  affirmation^  before 
•ne  of  the  mafters  of  Chancery^  or  jujiice  ofpeace^  untofuch  afngnees^ 
aU  his  books  of  accounts  and  writings  not  Jei%ed  by  the  mfjffenger 
ef  the  commifiion^  or  not  before  delivered  up  to  the  commijsioners^ 
snd  then  in  his  ptwer^  and  difcover  fuch  as  are  in  the  power  of  any 
€ther  perfon  that  any  ways  concern  his  ejiate  \  and  every  fuch  bank^ 
rapt^  n9t  in  prifon^^  Jhall  after  fuch  furrender^  be  at  liberty^  and  is 
required  to  attend  fuch  afsignees  upon  notice  in  writingj  in  order  to 
Mfsifi  im  making  out  the  accounts  of  the  ejiate. 

TO*  S.  5.  Every  bankrupt  having  furrendcred  Jhall  at  all  feafonablt 
thnes^  before  the  expiration  of  forty-two  days  or  fuch  further  time  as 
fiutll  be  allowed  to  finijh  his  examination^  he  at  liberty  to  infpedl  h\% 
books  and  writings,  in  the  prefence  of  fame  perfon  to  he  appointed  by 
the  afsignees^  and  to  bring  with  him  for  his  afsijlance^  fuch  perfons 
MS  be  Jhall  think  Jit^  ttot  exceeding  two  at  one  time^  and  to  make  ex- 
trads  and  copies  to  enable  him  to  make  a  full  difcovery  of  his  effeSls^ 
mnd  the  faid  bankrupt  fhall  be  free  from  arrelts  in  coming  to  fur* 
render^  and  from  ailual  furrender  for  the  faid  forty -two  days^  or 
fuch  further  time  as  Jhall  he  allowed  for  finijhing  bis  examination^ 
prowidedfuch  bankrupt  was  not  in  cujiody  at  the  time  of  furrender  % 
and  in  cafe  fuch  bankrupt  Ihali  be  arretted /S^r  debty  or  on  any  efcape 
warranty  coming  to  furrender,  or  after  his  furrender^  within  the 
time  before  mentioned  \  then  on  producing  fuch  fummons  or  notice 
under  the  hands  nf  the  commiftioners^  or  aJJigneeSy  and  giving  the 
officer  a  copy  thereof^  he  fballlbe  dif charged ;  and  in  cafe  any  officer  L  8f  J 
Jhall  detain  any  fuch  bankrupt^  fuch  officer  Jhall  forfeit  to  fuch 
bankruptyfor  bis  own  ufe^  sl^for  ev^y  day  he  Jhall  detain  him, 

21.  5.  6.  In  cafe  any  bankrupt  be  in  cuftody  at  the  time  of 
IJfuing  of  the  commiffion^  and  is  willing  to  fubmit  to  be  examinedy 
and  can  be  brought  before  the  commiiTioners  and  creditors^  the 
expence  thereof  mall  be  paid  out  of  the  bankrupt's  eftate;  but 
in  cafe  fuch  bankrupt  is  in  execution,  or  cannot  be  brought  before 
the  eemmijjionersy  then  the  commiflTioiiers  (hall  attend  the  bankrupt 
in  cufiody,  and  take  his  difcovery ;  and  the  affiigmes  are  required 
to  appoint  perfons  to  attend  fuch  bankrupt  in  prifon^  and  to  produce 
his  books  and  writings j  in  order  to  prepare  his  difcovery ;  a  copy 
whereof  the  affignees  Jhall  apply  for ^  and  the  bankrupt  Jhall  deliver 
to  their  order  ten  days  before  fuch  lajl  examination, 

22.  S.  14.  Upon  certificate  under  the  hands  and  feals  of  the 
tommiffionert  that  fuch  commiffiton  is  iffiued^  and  fuch  perfon  proved 
before  them  to  become  bankrupt^  it  fhall  be  lawful  for  any  of  the 
jufiices  of  his  majejifs  courts  of  B,  R»  or  C.  a,  or  barons  of  the 
oxcbequery  and  Jujifces  of  the  peace  within  England^  and  frales^ 
and  town  of  Berwick  upon  Tweedy  and  they  are  required  upon 
application  made^  to  grant  their  warrants  for  apprehending  fuch 
pirfoHj  and  him  to  commit  to  the  common  gaol  of  the  county  wbero 

ho 


ii  Jiallh  mppTibiniid^  ihtre  t§  remain^  until  hi  h  timmd  hy  Ai 
srder  §f  the  nmmiffiiners ;  and  the  goalitj  l»  whff  cuflnfy  fntb 
fnfm  n  ammttfdj  is  nqmrtd  f  givt  ngtia  to  omoftbi  eommiffi§nirsm 

23-  S*  1 6*  It  ftMllbi  lawful  far  /£#  commiffioners  to  examine 
0Viry  firfon^  againjl  whom  any  commifjRfm  Jhall  hi  awarded j  tmehing 
etll  matters  relating  to  the  trade  and  effeSls  ^fuch  bankrupt,  and  alfo 
to  examine  every  other  perfon  dul^  fummoned,  or  prdent,  at  any 
meeting  of  the  commijjionersy  touching  all  matten  relating  to  the 
l>erfon  and  efFeds  otfuch  bankrupt,  and  any  z6t  of  bankruptcy 
committed  by  him  ;  and  alfo  to  reduce  into  writing  Ibe  anfwer» 
of  fueh  bankrupt^  or  other  perfon,  which  examination  the  party  exa^ 
mimd  is  required  to  fubfcrlbe  y  and  tn  cafe  fuch  hankruft^  or  other 
ferforiy  Jhall  refufe  to  anfwer,  and  Jhall  not  fully  anfwer  to  thefatij^ 
faifion  of  the  commljjimersy  all  lawful  que/lions  put  by  the  commtf 
Jiantrs^  or  Jhall  refufe  to  fubfcribe  his  examination  (not  having  a 

teafonahle  obje^ion  to  the  wording  thereof  or  oiherwife  to  be  allowed 
by  the  commtJJioners)  it  Jhall  be  lawful  for  the  cemmijfioners  by  war" 
rant  to  commit  him  to  fuch  prifon  as  the  commijfioners  Jhall  think 
fit^  there  to  remain  without  bail,  until  fuch  perfon  (hall  fubmit 
bimfelfto  the  commijfioners ,  and  full  anfwer  make  to  the  fatiifaQiem 
af  the  commijlioners  to  all  fuch  quejiions  as  finsll  be  put  to  hsmy  and 
fubfcribe  fuch  examination  as  aroreiaid. 

24-  S.  17.  In  cafe  any  perfon  Jhall  be  committed  by  the  cnn^ 
mijjioners  for  refiifing  to  anfwer,  or  not  fully  anfwering  any  quefHoUy, 
the  commijfioners  Jhall  in  their  warrant  oC  commitment  Ipecify  liich 
queftion. 

25.  8,  iS.  In  cafe  tf»y  perfon  committed  by  the  eommiffiemere 
warrant  Jhall  bring  habeas  corpus,  in  order  to  be  difzharged^  and 
there  Jhall  appear  any  infufficiency  in  the  form  of  me  warranty  it 
Jhall  be  lawful  for  the  court,  or  judge,  before  whom  fuch  party  fiatl 
be  brought  by  habeas  corpus,  by  rnhj  or  warrant,  to  commit  fuch 
perfon  to  the  fame  prifon,  thewe  to  remain,  until  he  Jhall  conform  at 
aforefaid,  uniefs  it  Jhall  be  made  appear,  that  he  has  fuUy  anfwered 
all  lawful  quefiions  put  to  him  by  the  commijfioners  i  or  (in  caje  fuch 
perfon  was  committed  for  not  figrdng  his  examination)  uniefs  it  fitaU 
appear  that  the  party  had  good  reafon  for  refujing  to  fign  the  fami* 
And  in  cafe  tfny  gaoler,  to  whom  fuch  perfon  Jhall  be  committed^ 
^11  wilfully  fufier  fuch  perfon  to  efcape,  or  to  go  without  the  wallt 
or  doors  of  the  prifon,  fuch  gaoler  finill  for  fuch  offence^  being  tou^ 
viHed  by  indiUntent^  or  information^  forfeit  50on  for  the  uft  of 
the  creditors. 


[  83  ]  (Q^   Power  of  Commlffioners  in  feifing  Ac  £fie£t& 

of  the  Bankrupt. 


Refolved 
byLd.Pem**  ca\ 


!•  2T  Jac*  i.TT  Jhall  be  lawful  for  the  commijfiomers  or  atty 

cap.  19.  S,  8.  X  ether  perfons,  or  officers,  by  them  to  beappaiutett 

CoUdhail     ^^  '*'""  ^^^^^^^9  hnder  their  hands  and  feals,  to  break  open  the 
that  com-    houfos,  chambers,  {bopS|  warehoufes,  doors,  trunks  cy  chcfts  of 

tbt 


CreiMtor  m^  ^Mtvuf^  9$ 

the  bankrupt,  where  thefaid  bankrupt ^  er  any  of  his  goods  or  ejtate  of  bank- 
Jball  he  reputed  to  be^  and  to  feife  upon,  and  ofdcr  the  body,  goods,  ^r?^^*©  "« 
money,  and  other  eftate  of  fuch  bankrupt,  as  by  the  faid  former  »  houfc^lo* 
laws  an  appointed^  by  imprifonment  or  otbertvi/e^  as  to  the  com-  fe»reb  for 
msjfmtrs  JbaU  he  thought  meet.  iS^vf °^ 

•  goodit  un- 

left  it  be  the  bankrupt*!  goods  in  the  houfe  of  the  baakrupt.  8  Show.  147.  pK  948,  Mich.  34 
Car*  «•  B.  R.    Aoaom 

2.  A.  merchant  ieifed  of  lands,  being  indebted  to  feveral  perfons,  1  Sid.  69. 
S^mmittedan  a£f  of  bankruptcy  •%  and  was  outlawed  in  1645,  and  in  ^1^^^\  « 
1648  fold  his  lands  to  the  Jeflor  of  the  plainjtifF,  and  in  1649  was  s,  c.hut  * 
outlawed  again  \  in  1653  a  commijjionoi  bankruptcy  wai  taken  nojudg. 
9Ui  againft  him,  and  in  16^7  he  was  declared  a  bankrupt^  ^^'"^^"ion'of 
the  commifiioners  fold  the  lands  to  the  defendant,  who  entered  rhe^ourt. 

and  got  pofleffion ;  the  principal  queftion  was,  whether  the  com- ibid. 

miffion  taken  out  in  1653,  whereupon  he  was  found  a  bankrupt,  \\^^l^  ^' 
ihould  relate  to  the  firft  a<^  of  bankruptcy  in  the  year  1643,  agfb,  and 
lb  as  to  avoid  the  ^e  made  by  the  bankrupt  in  the  year  z64i3  ?  GlynCh.  J. 
It  was  refolved  per  tot.  Cur.  that  the  fele  fhould  not  be  defeated  onciiblnk- 
by  an  ad  of  bankruptcy  done  before,  if  it  was  not  done  within  ruptandtU 
five  irears  before  the  fuing  out  of  the  commifiion*    Lev.  13,  Hill,  ^^ly*  • 
la  &  13  Car.  a.  B.  R.    Radford  v.  Bludworth.  ^n'fhe^' 

>  tbouehttha^ 
a  Dew  ad  of  bankruptcy  did  not  make  him  a  new  bankrupt,  and  ordered  it  to  be  argued  again. 
■  Ibid.  176.  S.  C.  argued  again,  and  Newdigatc  Ch.  J.  faid,  that  they  were  divided  ia 
Ch«  J.  Glyn't  ti«e,  and  that  perhaps  they  would  now  adjourn  it  into  the  Exchequer  Cbamber« 
and  therefore  poMuaded  the  creditori  to  agree,  and  fo  they  referred  it  to  ceruin  perfons  to  end 
it  that  vacation ;  and  if  not  then  ended,  they  ordered  that  it  ihould  be  argued  again  the  firft 

Saturday  of  the  next  term ^Keb.  it.  pi.  95.  Pafch.  13  Car.  i.  S.  C.  argued  by  Newdigatc 

aa  couniel  for  the  defendant.  But  per  Cur.  the  provifo  is  exprefs,  that  the  eommimon  muft  bo 
fued  within  5  yean  after  fome  time  when  he  became  a  bankrupt,  and  hit  being  fo  after  tho 
lale  will  not  hinder,  that  if  the  commiflion  be  not  fued  out  within  5  yeara  of  his  becoming  a  bank- 
rupt, and  then  they  can  only  defeat  all  fales  made  wiihin  the  3  years,  but  not  afterwards. 

J.  By  5  G/#.  2.  cap.  30.  S.  14.  Judges  and  jufiices  of  peaa 
psay  grant  warrants  to  commit  the  bankrupt  to  gaol^  and  the 
gaolir  is  to  give  notice  of  fuch  terfon  being  in  cuftody^  and  thi 
commifiioners  are  intpowered  to  feife  the  effetHs  of  fuch  bankrupt 
(the  neceffary  wearing  apparel  of  fuch  bankrupt^  or  of  bis  wife  or 
children  excepted^)  and  his  books  or  writings^  which  JbaU  be 
then  in  the  cuftody  of  fuch  bankrupt^  or  of  any  other  ferfon  in 
frifon. 

(R)    Affignecs  bound*    By  what  Afts  or  Agree-  [  84  1 
xnents  of  Bankrupt. 


I.   A  DJUDGED,  that  a  fale  made  of  his  goods  by  a  bankrupt^  Such  c 

£\  after  a  commifficfn  of  bankruptcy  is  awarded,  is  utterly  ^^  ^'^f^ 
?oid.    Mo.  594*  pi.  805.  Hill.  33  £liz.    Smith  v.  Mills.  bankropu 

cy,  ianot 
metthr  ymk^  b«i  IS  |0o4  bctvrcca  ibf  f  vliei*    s^ilK.  i%*  pU  a.  Hill,  1 1  W.  3.  B.  lU    Huflef 
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2.  A.  was  indebted  U  B.  H  bankrtipt^  and  A.  and  B.  became 
bound  for  this  money  to  M,  L.  in  truji  for  the  bankrupt^  a  com« 
miinon  iflued,  and  this  debt  was  afsigned  to  a  creditor ;  Af.  L^ 
diedy  and  his  executors  releafed  his  debt.  The  creditor  brought 
debt,  and  adjudged  that  it  lies \  becaufe  the  intereft  of  thisdebt 
was  transferred  to  the  creditor,  b)r  the  ftatute  21  Jac.  cap.  10, 
the  bond  being  made  to  the  ufe  of  the  bankrupt,  and  therefore  tht 
releafe  afterwards  was  no  bar ;  and  fo  the  bankrupt's  being  bound 
was  not  materia],  the  bond  being  in  truft  for  him.  Palm.  505. 
Hill.  3  Car.  B.  R.     Gcrrard  v.  Aylmer. 

3.  C.  pojfejfed  of  a  leafe  for  years,  contracted  with  Che  committee 
of  the  company  yir  a  new  leafe^  and  paid  fart  of  thefine^  and  by 
C*s  confent  a  new  leafe  was  made  to  M,  by  the  company,  and  to 
him  executed,  C.  was  at  the  time  of  the  treaty^  a  bankrupt.  The 
queftion  was,  whether  the  commillioners  could  affign  the  leafe  to 
the  prejudice  of  M.  ?  and  Drake's  cafe  was  cited.  The  Lord 
Keeper  ordered,  that  the  plea  and  demurrer  be  oufted,  and  the 
benefit  thereof  iaved  till  the  hearing ;  he  doubted  of  the  leafe  i 
there  were  other  matters  for  the  benefit  of  M.  alfo  in  the  plea. 

2  Chan.  Cafes  196.  Pafch.  26  Car.  2.     Street  v.  Mercer's  Com- 
pany and  Mofle. 

4.  A.  mortgaged  landsy  and  afterwards  became  a  bankrupt.  The 
title  of  the  mortgagee  (hall  not  be  impeached  by  the  commiflioners 
or  affignees  of  the  ilatute  of  bankruptcy ;  decreed.  Fio.  Rep. 
466,  467.  Mich.  32  Car.  2.     Tannery.  Chapman. 

5.  Two  joint  traders,  one  of  them  became  a  bankrupt  i  per  Holt 
Ch.  J.  the  commifsioners  cannot  meddle  with  the  mtereji  of  the 
0ther^  for  it  is  not  affeded  by  the  bankruptcjT  of  his  companion. 

3  Salk.  61.  Pafch.  7  W.  3.     Anon. 

6.  A.  becomes  bankrupt^  and  then  fells  goods  to  B.  B.  fello' 
them  to  C.  which  is  a  converfion  ;  then  a  commifsion  of  bankrupts 
is  fuedj  and  an  afsignment  made  by  the  commifsioners  to  E.  who 
brmgs  trover  agdinft  C.  Per  Holt ;  the  adlion  well  lies  ;  but  that 
point  was  alfo  referved  for  his  confideration.  Ld.  Raym.  Rep.  741. 
at  Lent  affifes  at  Deptford,  16  Mar.  la  W.  3.  Kirne  v. 
Smith,  &  al*. 

7.  D.  the  receiver  of  the  New  River  rent  afsigned  to  the 
plaintiff  by  tf  bond^  wherein  Ac  defendant  S.  and  G.were  bound 
to, him  in  70o/.  for  payment  of  350/.  and  this  afsignment  was  t§ 
indemnify  him  againfl  two  debts j  for  which  P,  flood  bound  asfureiy 
for  D.  and  in  fatisfa£lion  of  30I.  he  owed  the  plaintiff;  Z>. 
became  a  bankrupt,  fo  P.  could  not  fue  in  the  name  of  Z>.  at  law^ 
and  brought  his  bill  to  have  the  money  decreed  to  bim  in  efuity. 
Defendant  5.  injijied,  that  JD.  is  indebted  to  him  for  four  New 
River  fhares,  and  injifted  to  retain  it  cut  if  the  bond\  and  the 
affignees  infifted  to  have  the  bond,  they  being  juil  creditors  as 

r  o     *i  ^^'^'^^  ^^  plaintiff,  and  had  the  law  as  well  as  equity,  on  dieir 
C  85  J  fide.     Per  Ld.  Keeper,  the  afsignees  can  have  no  better  right  than  * 
the  bankrupt  himfelf\  and  as  the  bankrupt  is  bound  by  the  affign- 
ment,  the  affignees  under  the  flatute  mud  be  bound  likewife» 
and  ftand  in  his  place  \  but  they  infiftihg  D,  was  a  bankrupt  be- 
fore 
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IcfteW  :Agned  die  bond,  be  direded  that  to  bp  tried  at  hw; 
but  fiudy  be  was  in  doubt  whether  S.  might  riot  retain  for  his  deity 
and  that  ftoppage  feemed  to  be  a  good  equity  in  fuch  cafe. 
a  Vern»  428,  429.  pi.  390,  Hill.  1761.  Peters  &  al'  v.  Soame) 
it  al*. 

8.  C.  about  two  months  before  bankruptcy,  having  truft  naneyy  •  Wms^t 
tallieS)  &c.  in  her  hands^  belonging  to  her  children^  makes  a  deedy  Jjf,;^^**' 
iicUaringthi  truft  ol  what  belonged  to  her  children  rcfpefiively,  in'c«rl^oJ* 
ttCm    The  creditors  would  have  fet  this  afide.     Ld.  Chancellor  Sm^ii  v. 
£ud,  it  is  a  fair  and  honeft  proceeding,  there  can  be  no  bankrupt  ^"j|^7'o{* 
in  equity,  but  at  law  only.     10  Mod.  489.  498,  Pafch.  8  Geo.  [he  ro}^ 
Cane    Cock's  cafe.  ciieri  s.^ 

and  faid, 
Chat  Ld.  ICaeclesfield  declared,  that  this  was  (b  far  from  being  an  \Gi  of  fnudi  that  it  fccmcd 
to  be  jaft  and  commcndabJc. 

9*  Appeal  Was  from  a  decree  of  difmiflioii  at  the  Rolls  upon 
diis  cafe.  The  defendant  Warner  made  a  Uafe  of  an  inn  to  A. 
Ibr  Jtm^  with  a  frwifo  in  die  leafe,  that  the  lejfee^  his  executors  or  ' 
admnifiratorsy  Jhould  not  afsign  the  term  to  any  perfon  or  perfons^ 
fuithoMt  the  eonfent  rf  the  lejor^  under  his  band  in  writings  firft 
kad  and  obtained)  with  a  power  of  re-entry  in  fuch  cafe  to  th^ 
JeffiNT)  and  that  the  Uajejhouid  he  void.  Lejfee  dies^  and  hts  executor 
auUrs  and  enjoys  the  premifes,  and  afterwards  iecomes  a  bankrupts 
The  commifficMiers  affign  this  leafe  inter  alia  to  the  aifignees 
cbofen  by  the  creditors,  and  afterwards  in  confideration  of  50U 
they  affign  to  the  plaintiflf  Goring,  who  brought  this  bill  to  be 
idieved  againft  this  provifo,  and  to  ftay  proceedings  in  an  eje£t« 
ment  hrou£ht  bv  the  leflbr  againft  him  upon  this  prorifo,  &c»  ^ 
The  defen£int  Warner  by  his  anfwer  infifts  upon  the  forfeiture  at 
iaw|  and  that  the  provifo  was  reafonable  and  ought  not  to  be  fet 
afide  in  equity.  Per  Macclesfield  C.  I  do  not  think  this  is  a 
breach  of  the  provifo  or  condition  at  law,  but  whether  it  be  fo 
or  noc,  I  think  this  is  a  proper  cafe  for  relief  in  a  court  of  equity, 
I  think  the  afsignnunt  by  the  commifsioners  is  clearly  no  breach  ef 
tki  pravifoy  tot  that  is  done  by  authority  of  a  ftatute,  which  will 
liiperiede  any  private  agreement  between  the  parties,  incon* 
fiftent  with  it,  and  I  am  inclined  to  think  the  aflignment  over  by 
Ae  aflignees  i^  not  a  breach  of  condition }  for  the  firft  affigtimenC 
by  the  commtffioners,  is  not  a  perfect  and  compleat  affignmenC 
within  die  meaning  of  the  ftatute,  and  pafies  only  the  legal  in- 
tereft  fubjed  to  a  truft  to  be  fold  and  difpofed  of  for  the  benefit 
cfthe  reft  of  the  creditors,  and  die  difpofitionis  not  compleat^ 
dll  ibid  by  them  for  die  benefit  of  the  creditors.  The  firft  afli^n* 
ment  is  only  formal,  and  in.eafe  of  the  commiffioners,  and  iit 
order  only  to  make  a  (ale  thereof  for  the  benefit  of  the  creditors, 
and  their  affignees  ftand  in  the  place  of  the  bankrupt,  and  is  in 
cffeft  his  aflienee)  and  it  is  unjuftand  unreafonable  that  fuch  a 
provilb  fliould  fhdlrate  and  overthrow  the  intent  of  a  ftatute, 
made  in  fiivour  of  honeft  creditors,  and  deprive  them  of  the 
advantage  they  may  make  of  a  beneficial  leaife.  And  though  it 
was  in&ed,  diat  the  commiffioners  nor  their  affignees  can  be 

Vot.  VII.  H  in 
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in  no  better  a  condition  than  the  bankrupt  himfelf,  and  conft-^ 
quently  cannot  aiEgn  over  without  licence,  I  think  though  thai 
rule  holds  true  generally,  yet  there  may  be  feme  exceptions  to 
it,  and  that  the  prefent  cafe  is  an  exception  out  of  that  rule^ 
and  decreed  the  plaintiff  to  hold  and  enjoy,  and  an  injunAion 
to  ftay  proceedings  at  law.  MS.  kep.  Nlich.  XI  Geo.  in  Cane. 
Goring  V.  Warner. 

10.  The  law  is  verv  clear,  that  the  affignees  are  cxafily  in  the 
fame  place  as  the  bankrupt,  and  ftand  in  his  place  to  every  par* 

L  ^"  J  ticular,  and  any  agreement  entered  into  JhaU  bind  them  ;  and 
tboueh  there  may  not  be  the  fame  remedy  againft  them,  that  is 
not  from  the  nature,  but  the  neceflitv,  of  the  thing ;  for  he  (hall 
have  an  adequate  and  compleat  (atisradion^  as  far  as  bis  fmtunt 
in  the  bands  of  the  afsignees  will  admit  of  StleSt  Cafes  in  Chan* 
in  Ld.  King's  time,  77.  Trin.  2  Geo.  2.  in  cafe  of  —  v. 
Du  Rhone. 

11.  A  bankrupt,  whofe  eftate  is  in  mortgage,  conveys  tbt  ffmtif 
§f  redemption  to  a  third  perfon  after  an  a&  of  bankruptcy^  but  before 
tbe  commifsion  and  aflignment,  this  (hall  not  defeat  the  affignees* 
But  where  a  bona  fide  purchafor  for  a  valuable  coniideration,  and 
without  notice^  has  a  conteft  with  the  affignees,  this  court  will  n$t 
take  any  advantage  from  him,  therefore  not  compel  a  eSfcovery. 
A  commiffian  iiTued  is  notice  of  the  bankruptcy.  Cafes  m  £qu. 
in  Ld.  Talbot's  time,  65.  Hill.  1734.  Collet  v.  De  Gob 
and  Wanl. 


(S)    Commiffioncrs  Power  in   felling,   difpofing, 
afluring,  and  afligning  Eflates,  &c. 

1.  13  EJiz*  cap.  7.  S.  7.  'T*^^  Lord  Cbancellor^  upon  com* 

jL  plaint  in  writings  againft  ptrfons 
being  bankrupt'^  Jhall  have  power ^  by  commiffion  under  the  great 
feal^  to  appoint  Juch  perfons  as  to  him  Jhall  feem  good\  fubo^  or  tbo 
mojl  part  of  them^  Jhall  have  power  to  take  by  their  difcrctions  fuch 
order ^  with  all  his  lands,  as  well  copyhold  as  freehold,  which  ba 
Jhall  have  in  his  own  right  before  he  became  bankrupt^  and  alfo 
with  all  fuch  lands  as  fuch  perfon  (hall  have  purchafed  for  money, 
or  other  recompence,  joindy  with  his  wife,  or  child,  to  the  only 
nfe  of  fuch  offender^  or  for  fuch  ufe^  or  title j  as  Juch  offender  ibeh 
Jhall  have  in  the  fame^  which  he  may  depart  withal^  or  widi  anv 
perfon  of  truft,  to  any  fecret  ufe  of  fuch  offender,  and  alfo  wim 
his  money,  goods,  merchandizes  and  debts  \  and  caufe  the  faid 
lands^  &r.  to  be  appraifed  to  the  befl  value^  and  by  deed  indented, 
inrolled  to  make  fale  of  the  faid  lands^  Wr.  and  of  all  deede 
touching  only  the  fame^  belonging  to  fuch  offender^  and  alfo  of  all 
fees,  offices,  goods^  and  chatties  \  or  otherwije  to  order  the  fame  fot 
fatisfapion  of  the  creditors ;  to  every  of  the  creditors  a  portten^ 
rate  like^  according  to  their  debts ;  and  every  direifion^  and  other 
thing  dent  bjf  the  perfon t  fo  antbormdy  fiall  bt  g9od  in  Ictw  0gaint 
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fhtfaiJ  offifider^  his  wifiy  beirsj  cbildrtn^  and  fucb  pirfonsy  as  $^ 
jotHi  pvrcpafe  with  the  Renders  Jhall  have  any  efiate  or  inter eji  in 
the  premij/esy  and  againji  all  other  perfons  claiming  by,  from,  or 
Wider  fucb  offender^  by  ahy  a£ls  done  after  fucb  perfonfball  becomt 
bankrupt  J  and  alfo  againfl  the  lords  of  the  manors^  whereof  the 
faid  copyhold  lands  be  holden. 

2.  B.  3.  Provided  that  every  perfon^  to  whom  any  futh  fale  of 
iotybold  lands  Jhall  he  made^  Jhall  before  they  take  any  profit  of 
the  fifm^i  agree  witfi  the  lords  of  the  manors  for  fuch  fines  as 
have  been  accuftomed  to  be  paid  ;  and  upon  fuch  agreement^  thi 
lords  at  the  next  courts  Jhall  not  only  grant  unto  the  vendees ^  upon 
requefly  the  fame  cuflomary  landsy  by  copy  of  court^roll  for  fucb 
$Jiate  as  to  them  Jhall  be  fold,  rejerving  the  ancient  rentSy  cujioms^ 
and  ferviceSy  but  alfo  admit  them  tenants,  and  receive  their  fealty. 

3*  5.  ft.  If  anf  per/on  declared  a  bankrupt  by  virtue  of  this 
aSi^fhall  at  any  time  after  purchafe  lands  or  chatdes,  or  any  lands 
•r  chatties  ihall  deftend  or  come  to  fuch  bankrupts  before  their  ^  ^ 
debts  Jhall  be  fully  fatisfied  or  agreed  for  \  the  faid  lands  and  L  ^7  J 
ebattlis  Jhall  by  the  commifsioners  be  bargained^  fold,  extended,  de^ 
liverid  and  ufed  fo^  payment  of  the  faid  creditors,  in  like  manner 
as  oibet  the  lands  and  chatties  of  the  faid  bankrupts. 

4*  5.  12.  This  a£i  Jhall  not  extend  to  any  lands  which  Jhall  bi 
aflured  by  any  bankrupt  before  he  became  bankrupt,  A  that  fucb 
ajfuranct  be  made  bona  fide,  and  not  the  ufe  of  the  bankrupt  himfelf 
astly,  ^r  of  his  heirs,  and  that  the  parties  to  wbofe  ufe  fuch  affurance 
JhaU  bi  made,  be  not  privy  to  the  fraudulent  purpofe  of  fuch  bank-> 
rupt  to  deceive  his  creditors. 

5.  A  debtor  became  a  bankrupt,  and  after  a  commifjion  awarded  Mo.  594, 
ht  fold  part  of  his  goods  to  one  of  bis  creditors  in  JatisfaSfion  of  p*-.*05- 
fart  of  bis  debt^  and  afterwards  the  commijjioners  by  indenture  M\iit,sJ?. 
fold  toofe  roods  jointly  to  the  plaintifB,  who  were  the  other  ere-  andfecmt* 
ditors.    ft  was  refolved  that  the  fide  b^  the  fiiid  commiflio'ners  '^-^^^'P* 
was  good,  for  the  ihtent  of  the  ftatutes  is  to  relieve  the  creditors  Jci^i! 
equally  in  diftribution  of  the  bankrupt's  eftate,   and  that   he  iosiy. 
himlclt  cannot  difpofe  of  his  goods  after  the  commiffion  awarded  \ 
and  if  a  creditor  refufes  to  come  into  the  commiflion,  and  the 
goods  are  fold  to  others,  it  is  likewife  good.    2  Rep,  23,  Trin« 
31  Eliz.  B.  R.    Cafe  of  bankrupts. 

6*  21  Jac.  I.  cap.  19.  S.  lo.  If  any  lands,  goods,  or  other 
cftate,  of  any  bankrupt,  Jhall  be  extended,  after  fucb  time  as  he  is 
hecosm  bankrupt,  under  colour  of  being  an  accountant,  or  in- 
debted unto  the  king  ;  it  Jhall  be  lawful  for  the  commijjioners  to 
axamins  upon  oath,  whether  the  faid  debt  were  due  to  fuch  debtor  or 
accountant,  upon  any  bargain  or  contrail  originally  made,  betwixt 
fucb  accountant  and  the  faid  bankrupt  i  and  if  fuch  bargain  or  con* 
traif  was  originally  made  with  any  other  perfons  than  the  faid 
debtor  or  accountant,  or  for  the  ufe  and  truft  of  any  other  perfon^ 
itfiall  bo  lawful  for  the  commijjioners  to  difpofe  of  all  fuch  lands,, 
goods  and  debts  Jo  extended,  for  the  ufe  of  the  cr editor s. 

n.  A.  indebted  to  B.  prevailed  on  C.  to  be  bound  with  him,  •  Vera.  R; 
a«i/erhi»iadenuu&catiofii  A.  ajfigned  fevsral  debts  and  cove*  T\XmH 

H  2  vsnantid  s«  r. 
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naniid  n^i  t§  rgltafi  the  fame  or  any  part  thereof;  A.  hecsanm 

bankrupt ;  decreed  the  letter  of  attorney,  by  which  the  debts  were 

fo  affigned,  fhould  be  confirmed  to  C.  againft  A.  and  all  claiming 

under  him.    N.  Ch.  R.  22.  9  Car.  i.     Meechet  v.  Bradlhaw. 

If .  Ch.  R.        8.  It  has  been  ruled  in  Cane*  that  they  may  affign  an  equity  •r 

lot.  s.  c.    ridemptUn  of  a  mortgage,  but  quaere ;  for  it  leems  to  be  againft 

f  VernTov.  ^^  ft^tute,  which  enables  them  to  the  benefit  of  a  condition  diat 

in  pi.  89?  '  is  performed  and  not  forfeited.     Chan.  Cafes  7i.  Hill.  17  &  18 

s.  p.  cited    Cv.   2.  cited  by  Newdigate  fcrj.  in  cafe  ot  Drake  v.  Mayor 

per  Cur.         _^  ITv^t*  ^  a  ^  4 

th^t  it  was 

for  forae  time  doabtcd.  ■■  ■  Held  per  Hutckint  commiflionerf  that  thecomiiiillionera  (hoald 

bave  the  e^tiitj  9J  redtmptimt,    t  Vcrn.  101.  Trtn.  1600.  in  cafe  of  Hitchcock  ▼.  Sedgwick*       ^ 
ft  Vera.  tS6.  pi.  174.  MiU.  1692.  S.  P.  feema  adniued. 

9*  A  leflbrand  leflee  for  yearS|  the  Itnir  cswnants  witb  the 
Uffii  and  bis  a/signs  f  reneWj  then  the  leliee  becomes  bankrupt^ 
and  commiflioners  of  bankrupt  affign  this  covenant.  The  af-- 
iignce  broii|;ht  this  bill  to  have  the  defendant,  the  leflbr,  renew 
to  him.  The  cafe  was  referred  to  Wyndham  J.  and  Baron  Tur<- 
ner,  and  they  certified  the  plaintiflf  ou^t  not  to  be  relieved;  and 
fo  he  was  difmifled.  Chan.  Cafes  71.  Hill.  17  &  x8  Car.  2r  ia 
Cane.    Drake  v.  the  Mayor  of  £xon% 

■    iS.  C.  cited  per  Cur.    t  Vern.  igi.  in  pL  176.  it  adjudged. 


Vent.  360.  io»  ^rbe  commiflioners  of  bankrupts  have  only  a  power  to  feOf 
S.C.&S.P.  j^^  ^^  eflate,  and  to  pafs  the  eftate  there  muft  not  only  be  a 

diid  indented^  but  the  fame  muft  be  inrolUd  alfi^  and  in  this  cafe 
r  525t  1  ^^^^^  ^*  ^^  relation;  for  no  time  is  mentioned  within  which  it  is 
L  ^^  J  to  be  done,  (b  that  it  might  extend  to  feven  or  twenty  years,  which 

would  be  dangerous.    2  Jo.  197.  Pafch.  34.  Car.  2.  B.  R.  ia 

cafe  of  Perry  v.  Bowers. 
>aMod.  XI.  Sale  of  goods  by  a  bankrupt,  after  an  aA  of  bankruptcy, 

•ceordi^*-  **  "^'  merely  void ;  the  contract  is  good  between  the  parties,  but 
nXy  Holt  i^  11^7  ^  avoided^  er  not  avoided,  by  the  conuniflioners  or  aP* 
Ch.  J.  bat  fignees  at  pleafure ;  therefore  they  may  either  bring  trover  for  the 
biin'^the  E^^'  ^  fuppofing  the  contraifl  to  be  void,  or  may  bring  debt  or 
0o<r»£lion  ?flumpfitfor  the  value,  which  affirms  the  central.  3oalk.  59^ 
they  (hall    pi.  2.  Ilill.  II  W.  3.  B.  R.    Hufley  v.  Fidel. 

not  after* 

wards  bring  the  other. 

Giib.  £<]H.       12.   When  the  commiflioners   have  afsigmd  the  hantrubfs 

S  *c  — -^    ^^^^^  ^^^  ^1  v/«  the  bankrupt  bis  certificate  and  difcharge,  they 

£^11.  Abr.    have  executed  their  power,  and  the  debts^  which  the  bankrupt 

r4*  pi-  7-     owed  to  the  creditors  before  the  bankruptcv,  are  now  extinG  by 

*•  ^*  aif  of  parliament  \  and  a  legacy  given  to  the  feme  on  a  contingency 

*  and  which  happened  after  the  bankruptcy,  but  was  not  afligned 

over  before  the  certificate  and  difcharge,  is  as  a  new  acquired 

eftate  by  the  huftumd  in  right  of  his  wife.     Wms's  Rep.  385, 

386,  per  Ld.  C.  Parker»Mch.  1718.    Jacobfon  v.  Williams. 

(T)    Liatle 
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(T)    Liable.    What. 

t.    13  Eliz.  cap.  7.1^  any  per/on,  Jtcland  a  bankrupt  hy  virtui 
£.11.  X  9fthis  a£fjjballatany  time  afUr  purchafe 

lands  or  chatties  ;  or  any  lands  or  chatties  (hall  defcend  $r  come  to 
Jiicb  bankrupts^  hefon  their  debts  Jball  be  fully  fatisfied  or  agreed 
for^  the  faid  lands  and  chatties  Jhall^  by  the  commijponers^  be  bar-' 
lainedj  fold^  extended^  delivered  and  ufed  for  payment  of  the  faid 
creditors^  in  tike  manner  as  other  the  lands  and  chatties  of  the 
faid  bankrupts . 

2.  By  the  ftatutc  13  Eliz.  cap,  7.  it  is  exprefsly  provided,  that  Glib.  Treat. 
the  copyhold  land,  as  well  as  the  freehold  landy  of  a  bankrupt^  of  Ten.  1^9 
fliall  be  fold  for  the  latisfying  of  the  creditor.   Co.  Comp.  Cop.  61.  fi;,^;"y, 

5.52..  holdlancb 

arc  wUhin 
the  (Utuiet  of  btnkmpts,  becaufe  the  (lar.  13  Eliz.  cxprefsly  mentioni  them,  and  though  the  other 
ftatutes  do  ooc,  yet  they  being  made  for  further  rencdv  in  the  matter  afore^id,  are  not  to  be  ex* 
pounded  by  the  formcri  efpccially  (ioce  that  haa  ukea  care  that  no  prejudice  (hall   happea 
to  the  lord. 

3.  I  Jac.  I  cap.  15.  S.  12.  All  money  which  Jball  be  forfeited 
by  this  a£ly  fhall  be  recovered  by  the  creditors  only^  or  any  of  them 
that  will  fue for  the  fame  byaSlion  of  debt  ^  i^c.  in  any  of  the  Kinfs 
courts  of  records  and /A/  money  Jo  recovered^  the  charges  of  juit 
being  deduSfed^  Aall  be  di  drib uteo  towards  payment  of  the  creditors. 

4.  If  an  obligation  be  taken  in  the  name  of  another  totheufe  of  a 
bankrupt^  the  commiilioners  may  well  affign  that,  unlefs  the  other 
{larty  hath  of  his  own  money  paid  and  fatisfied  debt^  due  by  the 
bankrupt.  In  confideration  of  that  alfo,  creditors  within  13  £liz« 
are  intended,  for  merchandizes,  &c.  and  not  creditors  upon  counter 
bonds.  And  the  commiffioners  (hall  judge  of  that ;  for  if  they 
make  an  affignment  to  fuch  creditors,  fuch  allegations  afterwards 
come  tarde  ;  for  the  fiatute  vefts  the  thing  affigned  in  the  party  to 
whooi,  &c.     Per  Cur.  Noy  142.     Calchman's  cafe. 

5.  21  fac,  cap.  19.  5.  IT.  Ena£h  that,  if  at  any  time  hereafter  L   ^9    1 
any  perjon  or  perfons  Jball  become  bankrupt^  and  at  fuch  time  as  ^/''?^'' 
they  fiall  fo  become  bankrupt^  JhalU  by  the  confent  of  the   true  bI'^o  f/ii.^ 
owner  or  proprietary^  have  in  their  pofTeiSon,  order  and  difpojition^  and  theu^. 
any  goods  or  chattels  whereof  they  (hall  be  reputed  owners,  and  ^*^^^ 
take  upon  themfelves  the  faUy  alteration  and  difpojition  as  owners^  upon  tr<*. 
fit  every  fuch  cafe^fucb  goods  Jball  be  liable  to  the  bankrupts  debts^  ver  :>r  ,u^i  t 
as  iftbey  had  been  the  proper  goods  of  the  bankrupt.  Ih^ffi^'u  * 

of  the  com* 
mtflioaera,  it  appearing  upon  the  trial  before  Holt  Ch.  J.  that  the  real  property  of  them  belong  d 
fo  the  plaintiff,  the  elaufe  o(%iJ*ic,  1.  m^.  19.  5.  to*  it.  being  infifted  upon  by  the defendant'a 
counfel,  tad  it  feemingan  hardmip  to  the  plaintiff,  it  waa  made  a  cafe  in  B.  R.  where  it  was  ad- 
judged upon  argument,  that  the  general  words  ought  to  be  expUincd  by  the  preamble*  and  that 
the  jewels  being  originally  the  plaintiff's,  and  that  the  ^tthrmpi  baviitg  m  wi^rt  iham  m  hart  am* 
tharltf  fftlitSimfir  tbtflmintiff*»  itfe^  were  not  liable  to  the  bankruptcy.  •  Wms'a  Rep.  318. 
ciici  ita  Arf.  aa  determined  Mich.  1708,  in  cafe  of  L'Apoftre  v.  Le  Plaiftrier. 

A  Mi  •//•U  ffUmJtt  andperfimal  ijtste  was  made  by  A.  /•  B,  mtui  C.  im  trmjt  fir  paymemt  »f 
^s  Mh.    a,  it  firti  aScd  in  U)«  uuft,  b«t  afterwai da  C,  took  the  wb^le  Imo  bh  poffefion,  und 
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a^cd  almte,  mnihtcam*  0  hamirupt.  Upon  ■  bill  by  A.  againft  C.  lad  tbe  afligaeet  of  the  btnic* 
ruptcy  foi  an  account,  Ld.  C.  Cowper  doubted,  by  reafonof  the  2t  Jac.  1.  eaf,  ig.  S,  10,  si* 
but  alter wai da  hdd  this  cafe  not  within  thofe  claufea,  in  regard  this  ajfignment  to  B.  and  C.  ft'«« 
^itb  MM  bonefi  intents  viz.  for  ihe  payment  of  the  debta  of  the  afligT>or»  and  therefore  decreed  the 
aftignces  under  the  coromiffion  againft  C.  to  account  for  all  the  eftate  of  A«  and  that  tbr  fame 
ihould  not  be  liable  to  C'a  bankruptcy.  Wma'a  Rep.  314.  30i.Trin.  1716.  Copcman  v. 
GalUnt. 

It  wat  argued,  that  if  a /cAor  hecomet  m  hankruftt  the  goods  bought  by  him  as  fador  fluU  not 
be  U\\xy£t  10  his  debu.  Ld.  Gbaacdlor  aflced  if  there  11  any  cafe  of  that  ?  and  faid,  that  if  a. 
faihr  comtiitutM  a  iaitg  psff^JioMt  hy  wkicb  tbty  art  taken  as  his  ctvjr,  and  credit  given  to  him  on 
chit  account,  it  would  alter  the  cafe;  for  if  pofTeflion  and  dirpofition  be  given  to  a  perfonthat 
becomes  a  bankrupt,  though  no  intent  of  fraud  appear,  yet  if  it  gives  a  falfe  credit ^  there  is  the 
fame  inconvenience  as  if  fraud  was  intended ;  for  if  the  bankrupt  appear  the  vtfible  owner  fo  as 
to  gain  a  falfccredit,  there  is  the  fame  inconvenience,  and  it  matters  not  whether  it  was  by  frand, 
or  only  by  ocgled,  or  out  of  a  humour.    MS.  Rep.  Trin.  1 7 1 6.  in  Cane.    Copcman  ▼.  Gallant. 

6.  S.  12.  Tbi  commiffioners  fhall  have  power  by  dad  indenud 
and  inrolled  within  fix  months  after  tbi  makings  in  hnu  §f  his 
Majejifi  courts  of  record  at  Weftminfier^  to  bargain,  /ell  a^nd  con- 
vey any  manors,  or  hereditaments,  whereof  any  bankrupt  {hail  be 
feifed  of  any  efhite  in  tail,  in  poJfeJJioHy  reverfion  or  remainder^  and 
whereof  no  reverfion  or  remainder  ihall  be  m  the  King  of  the  gift 
or  provifion  of  his  Majefty,  his  progenitors,  or  fucceirors,y#r  tb$ 
benefit  of  the  creditor Sy  and  all  fuch  bargains ^  fales  and  conveyances 
fhall  be  good  againft  all  per  Jons  whom  the  bankrupt  by  common  r#- 
covery^  or  other  means'^  might  debar  from  any -remainder^  reverfion^ 
rent,  title,  or  pojfibility,  oftbefaid  manors  or  hereditaments. 
Jo.  tot.  pi.      7.  Two  merchants  became  bound  in  a  Jiatute  21  Jac.  i.  for  a 
3-  s.  c.  ^^  ^yg  jgb^^  which  being  forfeited,  the  cognifee  fued  forth  an  extent 
tocragahift  30  0&obir,%  Car.  and  extended  the  goods  31  October  following^ 
thcplaintiff.  and  the  3  ifevember  the  cognifors  became  bankrupts,  and  upon  the 
6  November  the  defendant  brought  a  liberate  upon  the  extent,  and 
the  goods  were  delivered  to  him  according  to  the  appraijement  \ 
8  November  a  commijjion  of  bankruptcy  was  awarded  agamfl:  tho 
cognifors,  and  the  23  November  the  cammijfioners  fold  the  goods 
to  the  plaintiff,  who  brought  trover  againft  the  cognifee,  and  the 
iqueftion  was,  if  this  fale  was  good  ?     It  was  per  tot.  Cur»  re- 
folved,  that  as  the  goods  were  extended  before  the  cognifors  be- 
came bankrupt,  though  delivered  by  the  liberate  afterwards,  thej 
could  not  be  fold  by  the  commiffioners,  becaufe  aft«r  the  extent 
they  were  in  cuflodia  legis,  fo  as  the  cognifors  had  no  power  to 
give,  fell,  or  difpofe  of  them ;  befides,  the  extent  was  returned 
before  thev  became  bankrupts,  and  the  goods  were  delivered  to 
the  cogni(ee  are  the  liberate,  before  the  commiffion  fued  out,  and 
when  the  liberate  is  brought,  it  fhall  have  relation  to  the  extent^ 
and  they  be  quafi  but  one  extent.     Cro.  C.  148.  Hill.  4  Car.  i. 
B.  R.  Audley  v.  Halfey. 
r  9^   J       8.  Upon  a  fieri  facias  money  was  levied  by  the  fheriff  on  an 
^°s.*cfh5d  ^^^^^^i^^f^^  4^mages  and  cofts  in  an  a£lion  on  the  cafe  for  words^ 
according-    and  before  the  return  of  the  writ,  the  plaintiff,  at  whofe  fuit  th^ 
ly.— s.  c.    execution  was  taken  out,  became  a  bankrupt,  and  his  creditors 
Ventris^      having  fued  out  a  commiffion  of  bankruptcy,  the  commiffioners 
s  Vent.'95.  affigned  this  money  in  the  fheriiF's  hand  to  them;  adjudged,  that 
— -If  the  the  affignmcnt  was  void,  becaufe  it  was  made  after  the  execution 
I'lirioodJ^  executed,  and  that  was  before  the  party  became  a  bankri^pt,  and 
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it  cannot  be  Cud  to  be  the  bankrupt's  money,  tHl  it  is  paid  to  ^v\  >n  ex. 
him,  fo  that  the  money  was  in  cuftodia  legis,  and  no  body  could  ^u"'**'^'  u 
give  a  legal  difchargc  fqr  it,  but  he  who  was  a  party  to  the  re-  bcfc?-  the 
cord.     Uro.  C.  166^  176.  pL  24.  Mich.  5  Car.  B.  R.     Benfon  cormriiirion 
V- Flower.    '  -j;'--;. 

that  the 
cominiflionert  ipay  fell  them,  if  it  be  executed  after  the  ptrty  became  t  bankrupt.    Frcem« 
Rep.  397.  pi.  ^} 6.  b.  Tfia.  1675.  Aaon. 

9.  If  a  gentleman  buys  and  ftlh  lands j  he  is  not  within  the 
ftatute ;  for  it  ought  to  be  taken  of  thofe  who  buv  and  fell  per- 
fonal  things ;  per  Crooke  J.  Mar.  3  J,  36.  pi.  67.  Trin.  15  Car. 

10.  A  bailiff  took  goods  in  execution  by  virtue  of  zfi.fa.  Lev.  173, 
which*  bort  tejie  4  Junii^  hui  not  taken  out  btfore  r  i  Junii  fol-  ?•  C.  ad- 
lowing,  and  between  thofe  two  days  (viz.)  6  Junii,  the  owner  ^{he^officcr 
the  goods  became  a  bankrupt^  and  in  an  adion  of  trover  brought  by  and  wind! 
the  affignee  of  the  commiflioncrs  of  bankruptcy  againft  the  balliiT,  !}f"?.]l"^ 
in  whofe  poflcffion  the  goods  were,  it  was  the  opinion  of  the  ym,  th"t 
court,  that  they  were  liable  to  the  judgment  from  the  time  of  the  the  gooda 
iefte  of  the  fieri  facias^  iox  that  is  properly  the  emanatio  brevis,  y*^/*""i 
though  in  fed  it  be  at  another  time.-   Sid.  a7i.  Trin,  17  Car.  2.  o?bank. 
B.  R.    Baily  v.  Bunning.  ruptcy,  and 

fobjea  to 
tbc  difpofal  of  the  comm'dfioners.— — -Keb.  930.  pi.  36.  S.  C.  it  was  agreed  by  the  court  and 
couofcl,that  fuch  execution  of  the  writ  was  not  fuRicient  to  hinder  a  mvifion  amongfl  the  cre- 
ditOTt.  a  Keb.  34.  pi.  66.  S.  C.  the  court  agreed  a  right  in  the  creditors  by  the  aft  of 

bankruptcy,  and  that  therd>y  the  goods  aic  bound,  though  the  crcditort  have  jno  a^oa  till 
afltgnmtni. 

XI.  On  motion  for  money  out  of  court  brought  in  by  the  Jhiriff 
en  a  void,  e^cppnas  te/fe  before,  but  after  commiffton  of  bankrupts 
taken  out,  the  court  faid,  that  unlefs  the  goods  were  (ieifed  before 
the  party  became  a  bankrupt,  though  they  were  feifed  before  the 
tefte  of  the  commiffion,  yet  the  goods  are  bound  by  the  bank- 
ruptcy. 3  Keb.  480.  Trln.  27.  Car.  2.  B»  R.  Bingley  v. 
Warcop. 

12.  In  a  fpecial  verdi£t  in  aflumpfit  brought  by  an  affignee  of 
the  commiffioners  of  bankrupts,  the  cafe  was,  T.  obtained  a 
judgment  againft  W*  for  400I.  and  on  the  i^  June  brought  a  fi.  fa» 
which  was  delivered  to  the  Jheriff  30  June  in  the  morning,  and  at 
night  W^  left  his  boufty  and  became  a  bankrupt.  On  the  \Jl  of 
Offoberfoliowingy  the  Jheriff  levied  of  the  goods  of  IF.  to  the  value 
pf  400/.  and  paid  the  fame  to  T.  and  afterwards  the  commij/ioners 
aligned  this  money  to  the  plaintiffs  who  brought  this  a£lion  againft 
T.  It  was  held  by  all  the  juilices,  that  the  aflignment  by  the 
commiffioners  yns  good ;  for  the  new  ftatute  makes  no  difference  j 

in  this  cafe  ;  becaufe  before  that  ftatute  was  made,  the  goods  were  1 

housed  from  the  te/le  of  the  writ^  but  now  they  are  bound  from,  the 
delivery  of  them  to  the  Jheriff;  that  is,  they  arc  bound  that  the  I 

bankrupt  nimfelf  cannot  difpofe  them,  but  the  commiffioners  may, 
bv  the  exprels  words  of  the  ftatute  21  Jac.  i.  r.  19.  no  execution 
thereof  having  bun  ferved  and  executed.  But  then  all  the  judges 
(actepiLevijiz^wlK)  at  laft  aflented)  held  clearly,  that  the  comi- 

H  4  miffioners 
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tniffibners  could  not  ai&gn  the  money,  for  their  power  Is  only  eirer 

the  bankrupt's  goods,  but  tbi  momy  for  which  they  wen  fAd  was 

never  the  *  bankrupts  money^  and  to  no  a8ion  would  lie  for  \U 

3  Lev.  69,  191.  Mich.  36  Car.  ^.  C.  B.    Phillips  v.  Thompfbn. 

Comb.iai.       13*  When  a  judgment  is  once  executed^  the  goods  are  in  cuf« 

Trin.  I  w.  todia  legis,  and  fhall  not  be  taken  away  by  an  exchequer  prece&| 

]i.R.*the     ^^  aflignment  of  commifBoners  of  bankrupts,     3  Mod.  236. 

8.  c.  and    Trin.  4  Jac.  a.  in  B.  R.    Letchmere  v.  Thorowgood,  &  al'. 

judgment 

VCCQrdiogly  fti  the  defendant, »— Show.  146.    Lefchmore  ▼•  Toplady,  S.  C.  adjiidged  for 

the  dcfcDdanfc.  1  1  Vent.  169, 170.  S,  C.  the  court  waa  of  the  fane  opinioni  bat  upo* 

Ifii^rttMiaty  lefve  waa  gtvea  to  fpcaik  further  |o  the  caic  the  next  (erm. 

14.  A,  puts  out  lOOoK  at  intereft  to  the  Eaft  India  Company^ 
and  takes  bond  for  it  in  the  name  $/  J.  S.  his  wife's  relation,  and 
afterwards  A,  is  bankrupt}  J.  S.  is  (ummoned  before  the  com* 
iniflioners,  but  before  his  examination,  tells  the  Company  that  die 
money  wsis  not  his,  but  that  they  ihould  pay  it  to  the  perfon  as 
ihould  bring  the  bond,  Accordingly  A's  wife  brought  the  bond, 
and  received  the  money.  ^The  court  will  not  enforce  J,  S.  to 
p^  the  ipQney,  Ch^  P^cc.  i9«  pl*  l^•  HiU*  1690,  Hill.  ▼, 
Moor. 

15.  Two  foreigners  beyond  fea  confign  geed{  ie  B.  then  in 
good  circumftances  in  London,  but  before  the  goods  arrive  B. 
becomes  a  bankrupt ;  if  they  can  by  an  v  means  prevent  the  ceming 
•f  the  g9$ds  i§  B.  or  the  ailignees,  tney  may ;  and  B,  or  the 
affienees  (hall  have  no  relief  in  equity.  %  Vern.  903.  pL  187. 
HilL  i6oo.    Wifeman  v.  Vandeputt. 

16.  TtiUan  affignmenti  the  property  of  the  goeds  is  not  tranf- 
ferred  put  of  tne  bankrupt,  i  Salk.  xo8,  Pafch,  I  W.  &  M. 
|n  B.  R.    Cary  v.  Crifp. 

17.  T^it  father  on  hisfonU  marriage  fettles  lands  #«  himfelffir 
///>,  remainaer  to  his  fonfor  life^  &c.  and  covenants  during  his  own 
Itfe^  to  pay  the  fen  15/.  a  year.  The  fon  becomes  a  banirupti 
(he  plaintiff  as  aflignee,  brings  a  bill  againft  the  fether,  to 
have  the  benefit  of  this  agreement,  and  to  compel  the  pay* 
ment  of  the  annuity.  But  per  Ci^.  an  a^gnoe  under  |i  ftaCute 
is  not  intitled  to  have  the  performance  of  an  agreement  made  with 
the  bankrupt*  %  Vefn.  194,  pK  176.  Mich.  1690.  Moyfes  v. 
Little. 

1 8*  If  a  bankrupt  be  etutlawed  after  he  has  committed  zxiwBtdf 

t>ankruptcy,  and  upon  the  outlawry  the  K.  leafes  the  profits  of  he 

landsj  and  grants  ois  chatties^  and  after  a  confmiifion  of  bankrupts 

is  taken  out,  this  will  not  defeat  the  {ntereft  which  the  creditors 

have  by  the  bankruptcy  in  his  eftate,     1  Salk.  io8*  pi.  2.  Hill. 

»W.&M.  inC.B.     Pain&al'v.Tcap,&al». 

iKid.ftaoat      19.  An  awfird  is  mfide  in  an  adverf^u-y  liiit  between  A.  and  B* 

thecndaddf  partners  in  iron  mills  j  on  a  reference  by  coiifent,  and  after  except 

t»K  d«wi    ?*^"5  ^^"  thereto,  it  was  confirmed  by  the  court.    A.  was  then  m 

oq  a  re.      bankrupt  but  not  known  to  be  fo,  a  coiiimiffion  i$  afterwards  taken 

hearing wai  out;  affignee  brought  a  bill  agaunft  B.  for  an  account  of  A'& 

^Hcd?      ^ft^^c }  but  poF  CulTt  there  appearing  oo  ftaud  in  Qbt»i)g  th^ 

^ftv4n 
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mftfd,  but  it  being  in  an  adveriary  fuit,  and  the  award  after  ex^ 
ceptcd  to,  &e.  though  A.  might  be  then  a  bankrupt,  yet  not  be- 
ing known  to  be  fo  at  the  time  of  the  award,  fuch  award  ought 
Id  flamd.     2  Vem.  R.  229.  Pafch.  169 1.     Whitacre  v.  Pawlin. 

%Q,  A  man  had  deviftd  lands^  which  were  in  morigagiy  to  bt 
fildy  and  tbt  furplus  of  the  money  to  be  paid  to  bis  diugbtir ; 
the  daughter  married  a  man^  who  loon  after  became  a  bankrupt^ 
and  die  conuniflioners  afligned  this  intereft  of  the  wife's ;  the 
hufband  died,  and  the  aflignees  brought  this  bill  againft  the  wife 
and  tniftee$»  to  have  the  land  ibid,  and  the  furplus  of  the  money 
paid  (o  tbemj  but  the  court  would  not  affift  in  ftripping  the 
wife^who  was  wholly  unprovided  for)  of  this  intereft,  but  dif-  L  9^  J 
miflea  the  bill  at  the  R<^s»  Abr.  £qu.  Cafes.  54.  Mich.  1698* 
Parker  v.  Dykes. 

21.  It  was  ruled  bv  Holt  Ch.  L  upon  Tuefday  January  3i« 
Hill.  10  W.  3.  at  Nifi  Prius  at  Guildhall,  upon  evidence  in  a 
trial,  ift.  That  if  the  goods  of  A.  be  fiijed  upon  a  fieri  facias  on 
•  judgment  againft  A.  and  after  the  feijure  A*  becomes  a  bankrupt  % 
tms  aidl  of  bankruptcy  cannot  aflFeft  the  goods  levied  in  execution 
OS  aferefiud.  But  if  A*  was  a  bankrupt  before  tbefeifure^  and  after 
the  bankruptcy,  the  ftierifF  upon  a  writ  of  fieri  racias  to  him  di« 
fcAed  upon  a  judgment  obtained  againft  A.  feifes  the  goods  and 
fells  diem,  and  a  commiilion  of  bankruptcy  is  granted,  and  the 
fiid  goods  afligned  by  the  commiflioners,  the  aflignee  of  the  com- 
miflioners  may  maintain  trover  againft  the  vendee  of  the  goods  ; 
but  no  adion  will  lie  againft  the  fherifF,  becaufe  he  obeyed  the 
writ.    Ld.  Raym.  Rep.  725.    Cole  v.  Davis. 

22.  It  was  refolved  in  this  cafe,  that  if  goods  of  A.  are  feifed 
mpon  a  fieri  facias^  and  fold  to  B,  bona  fide  upon  valuable  cond- 
deration }  though  J3,  permits  A,  to  have  the  goods  in  his  fojijion^ 
wpen  condition  that  A.  (hall  pay  to  B.  the  money^  as  he  fliotl  raife  it 
hy  the  fate  oi  the  goods,  this  will  not  make  the  execution  fraudu- 
lent. And  in  fueh  cafe  a  fubfeauent  aA  of  bankruptcy  by  A.  will 
oot  defeat  the  fale.  But  thougn  the  original  debt  was  juft,  yet^ 
if  the  execution  was  fraudulent,  viz.  upon  any  trufi^  a  fubfequent 
uSi  of  bankruptcv  will  defeat  it.     Ruled  by  Holt  Ch.  J.  Ld.  Raym. 

|lep.  725.     Cole  V.  Davies,  &  al'  aflignees  of  Maul  a  bankrupt,      a  legacf 
^3.  A  legacy  was  given  to  A.  before  he  became  a  bankrupt,  for  '»'»« '^fi  '• 
which  he  had  a  decree.     AJfignee  fliall  have  the  benefit  of  the  Xf^^^^^^l^x. 
dicree.    2  Vem,  ^.^  432.    Hill.  1701.    Toulfon  v.  Grout.  terw'ard/ 

became  baakrppc;  the  commiflionert  afligned  over  the  legacy,  and  then  the  bankrupt  dic^l. 
pccrced  that  the  wife  furvMnt  (bould  have  the  legacy;  Arg.  Ch«  Prec,  tat.  Trio.  xyoo.  lu 
cafe  of  Barnct  v.  Kinafiibo, 

24.  In  a  fpecial  verdi^l  in  cjcdlment  the  cafe  was,  the  cujiom  ^  ^?^*  ^^ 
of  a  manor  was,  that  a  copybolier  might  furrender  for  three  lives  bJijoifcb 
fuceejfivey  and  that  an  heriot  was  due  on  the  death  of  every  tenant*  j.  that  if 
A  copyholder  furrendered  to  W.  R.for  his  own  life,  and  for  the  lives  |};c  •^isr<'< 
of  A.  B.  and  C.  D.  and  the  queftion  was,  whether  this  was  war«  fhTiife""^ 
ranted  by  the  cuftom  ?  and  adjudged  that  it  was,  for  there  could  of  copy. 
^  1K>  occupvicyi  but  Powttl  Jiifticc  doubtcdt  becaufe  of  th^  Voider. 

ftatute  '**°*"P*^ 
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there  will  ftstute  of  bankrupts  s   fed  per  Holt  Ch.  J.  that  fiatuto  mafets  A# 

outVnbe  difference,  for  if  the  copyholder  becomes  bankrupt^  anJ  bis  eJlaU  ii 

ruftoni  by  ^ffigifed  by  the  commiiTioners,  the  ajfignto  would  have  it  doiirmk* 

the  tr«nf-  ^^^^  ^h^fl  fhg  Hfg  pf  the  copyholder  bankritpt^  and  that  the  beriof 

the  glim  ^9"'^  ^  then  due,  but  upon  the  deatli  of  the  affignee,  becaufe 

by  the  zBt  It  was  fo  Originally,  and  cannot  be  altered  by  the  ad  of  the  copy<P 

*f  P«riia.  holder  himfelf.  3  Salk.  i8r.  pi.  i.  Hill.  1701,  in  cafe  of  Smarttf 
rrro'dV-PenhaUow. 

Ihall  have  hu  heriot,  for  it  never  wts  the  intent  of  the  ftstute,  to  p«t  thQ  affignee  in  a  btCter  eo» 
ditioo  than  hU  principal,  vkhofc  ciUte  he  has,  would  have  been  in,  nor  to  work  an  tU^ritionof 
tenement  to  the  prejudice  ot  the  lord  ;  tlus  is  fuppoling  the  copyho4dcr  furviviog  (hould  not  have 
it  back  again,  and  if  he  (hall  have  it  again  upon  the  death  of  the  aifignee.  during  hi«  life,  then  tbe 
lord  by  oiiginal  cuftom  ought  to  have  a  bcriot,  and  a  fubfcao<9it  tSt  of  bankruptcy  ihall  ngt 
defeat  htm  of  it ;  and  if  the  copyholder  had  died,  living  the  adignce,  and  thereby  his  intercft  dc* 
termintd,  as  fome  thought  it  would,  quxre,  who  {hall  pay  the  heriot  }  But  upon  this  point  th^ 
feemed  cautious  of  deliveriog  any  opinion,  but  referved  themfelvet  till  that  mattar  would  coai» 
to  be  a  qucftion ;  for  they  faid  it  was  woith  coafideratioo. 

C  93  3       ^5'  ^^  ^y^^^^  be  feveral  joint'traJersy  payment  to  one  of  tbesi  if 

See  (Y)       payment  to  all.     So  if  they  a//,  except  him  to  whom  the  payment 

was  made,  are  banirupts^  the  payment  is  only  unavoidable  as  I9 

his  proportion.    At  NiH  Frius  coram  Holt.     la  Mod.  447, 

Pafch.  13  W.  3.    Anon. 

See  (Y)  26.  And  if  there  l^efour  partners,  whereof  three  are  banirmpts, 

and  their  (hares  afligned,  and  a  payment  was  made  to  him  tiiat 

was  no  bankrupt,  it  is  a  payment  to  all  the  alBgnees,  for  now  tbej 

are  all  partners.    Ibid. 

iVern.564.      27.  Though  a  furrender  of  a  copyhold  be  void  in  law  for  nnsni 

c.' decreed  ^f  ^  p^ffiftment^  and  that  might  be  the  laches  of  the  mortgagee  in 

according,    not  procuring  it,  yet  the  furrender  was  a  lien  and  bound  die  laikl 

ly,  though   in  equity ;   and  the  furrenderor,  or  if  he  become  bankrupt,  the 

l?«"o?!f  affignee,  who  ought  not  to  be  in  better  cafe  than  the  bankrupt,  is 

yean,  and    plainly  bound  in  equity  by  this  defective  conveyance.     (£t  come 

though  the  moy  fcmble,  fays  the  reporter  ;   he  became  a  trufiee  for  the  pur^ 

i^[^^l^lchafor.)    2  Salk.  449.  pi.  2.    Mich.  5  Ann,  in  Cane.    Taylor 

the  firft       v.  Wheeler. 

hearing  to 

difmift  the  bill. S.  C.  cited  by  Mr.  Vernon.    Wmi'i  Rep.  a 80.  S.  C.  cited  by 

Mr,  Vernon.    Chan.  Prec.  514.—$.  C«  cited  10  Mod.  49s.  494.  495. 

28.  Commiffioners  of  bankrupt  of  one  S.  affign  a  bondof  80L 
which  was  made  to  one  W.  who  was  former  bujband  to  the  wife 
of  S.  and  to  whom  Jhe  was  executrix^  and  held  per  Cur.  that  they 
could  not  affign  any  thing  but  what  the  bankrupt  had  in  his  own 
right.  The  power  the  hufband  had  of  difp<^ne  of  it,  does  not 
make  it  his  till  he  has  difpofed  of  it.     Per  Holt  Ch.  J.  and  Powell 

t.  fed  adjornatur.  ii  Mod.  138.  pi.  5.  Hill.  6  Ann.  Reg.  B.  R. 
udloe  v.  Browning. 
Gilb.  Fqn.  29.  A.  was  afftgnee  of  a  commijfion  of  bankruptcy  ifliied  out 
^'P-  36*  againft  one  Bofvil,  who  had  contrasted  with  the  defendant  for 
??  Robbt  *'  g^^^^  '•  '*'  ^^^^t  of  244/.  but  not  having  rea«fy  money  to  pay  for 
S.  C.  in  to-  them,  offered  to  mortgage  Co  him  an  e/late  he  had  in  poffeffian^  at 
^dcm  ver.  3  Tecurity  for  the  money  ;  and  for  that  purpofe  left  widi  defendant 
adds  th\t»    the  title  deede  to  get  the  afftgrnkpit  drawn  \  defendant  earned  the 

deeds 


4eeik  to  an  attorney  to  draw  the  affignment,  who  died  without  f«<3  ^oc  da« 

^iog  it ;   after  that,  he  carried  them  to  a  fcrivener ;    but  before  JJi^r!**^ 

die  a&gnmenc  was  perfeded,  Borvil  Became  a  bankrupt.     A.  now 

brought  his  bill  to  bavs  the  dteds  dtUvired  up  for  the  felling  of 

Ae  eftate  to  (atisfy  the  creditors.     Defendant's  council  urged, 

that  this   wa$   more    than  a  pledge  of  the  deeds,  for  that  an 

affignment  was  intended  to  be  made  ;   that  if  it  had  been  made, 

the  court  would  not  have  taken  it  from  him  without  payment  of 

the  money }   that  it's  not  being  made,  was  owing  to  the  death  of 

the  attorney,  which  was  an  accident^  and  this  court  often  relieves 

accidents  y  and  therefore  the  deeds  ought  not  to  be  delivered  up 

without  payment  of  the  money.     The  court  decreed  the  deeds  to 

be  brought  before  the  mafter,  and  to  be  delivered  by  fchedule  to 

the  plaintiff.    But,  note,  no  reafon  was  given  for  this  decree* 

Ch.  Prec.  375.    Mich*  1713.     Brander  v.  Boles. 

30*  Feme  before  marriage  vejls  her  ejiate  in  truftees  for  her  S.  P.  by 
feparate  maintenance ;    her  debts  will  not  be  difchargcd  by  the  pij^^J?*  ^* 
bankruptcy,  nor  her  eftate  out  of  the  reach  of  the  creditors  i   but  Trin.  1*714. 
fuch  (ettlement  or  conveyance  quoad  the  creditors  (hall  be  deemed  Wmt't 
void  and  fraudulent  5   per  Parker  Ch.  J.  in  delivering  the  opinion  ^*2|f*^* 
of  the  court.    10  Mod.  247.    Trin.  13  Ann.  B.  R.    Miles  v.  Miles  v. 
Williams.  wiiliami. 

31.  M.  a  feme  fole  entred  into  a  hond^  and  married  A.  who  »<>  Wod. 
after  became  bankrupt.     It  was  refolved  by  the  court  of  B.  R,  that  c^^;efowed 
by  the  bankruptcv  of  the  hu(band,  the  bond-debt  of  the  wife  is  iccordingiy. 
diicharged,  and  alfo  that  debts  'due  to  the  wife^  though  unrecovered^  C  94  J 
are  wi£in  the  a£l  of  4  Annx,  cap.  17.  to  be  ailigned  bv  the  corner 
miffioners  of  the  bankruptcy.    Wms's  Rep.  249.    Trin.  <7I4* 

B.  R.    Miles  V.  Williams. 

32.  A  feme  fole  legatee  of  looo/.  payable  after  the  death  of  the  ^>^^«  ^^ 
Ujiator^s  wj/Jr,  and  at  her  age  of  twenty  years^  \f  fi^^  Jhould  Itve  fo  §  *2*  ****• 
bng^  at  about  eighteen  years  ofage  married  J.  S.  who  softer  became 

a  bankrupt.  Then  the  widow  died,  and  the  legatee  became  of 
twenty  years  of  age.  The  affignees  of  the  bankrupt's  eftate 
brought  a  bill,  claiming  the  loool.  which  was  decreed  by  Baron 
Price  in  the  abfence  of  Ld.  C.  Cowper.  But  upon  an  appeal  to 
Ld.  Chancellor,  his  lordlhip  declared,  that  the  affignees  were  in 
no  better  condition  than  the  bankrupt  himfelf,  and  that,  had  he 
fued  for  the  legacy,  the  court  would  oblige  him  to  make  a  pro^ 
vifion  for  the  wife  and  children^  and  that  fo  muft  the  affignees, 
iftheycome  here  for  equity.  Wms's  Rep.  382.  Mich.  I7I7« 
Jac(M>n  V.  Williams. 

33.  But  as  to  the  interefl  of  the  lOOo/.  that  having  been  com- 
niomy  allowed  to  be  received  by  the  bankrupt,  fo  ought  the  af- 
fignees to  receive  the  fame  during  his  life.    Ibid.  383. 

34.  And  if  the  bankrupt's  wtfe  Jhould  die  without  ijfiie^  then 
the  bankrupt  would  have  been  allowed  to  receive  the  whole 
snoiiey^  and  therefore  in  fuch  cafe  the  affignees  fliould  be  allowed 
to  receive  it  alfo.     Ibid.  384. 

35.  Feme  fole  takes  a  mortgage  for  800I.  and  marries  B.  <r 
tradefman^  woo  becnnti  bankrupt.    The  commiffioners  affign  all 

bis 
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his  eftate  real  and  perfonal.  B.  dies.  The  wife  claimed  the  be« 
neiit  of  the  mortgage,  and  brought  her  bill  for  that  purpofe,  and 
to  have  the  writings  from  the  affignees.  The  Matter  of  the  Rolls 
delivered  his  opinion  folemnly,  firft  for  the  wife,  and  afterwards 
for  the  affignees ;  but  faid,  that  if  there  had  been  any  articles  j«- 
fin  tht  marriage^  purporting  that  this  money  Jhduld  continue  in  the 
wifi  as  her  previjion^  or  (hould  be  affigned  in  truft  for  her,  this 
would  have  been  zfpecifick  lien  upon  the  mortgage,  and  have  pre* 
ferved  it  from  the  bankruptcy.  Wms*s  Rep,  458.  Trin.  1718. 
Bofvil  V,  Brander. 

36.  And  his  honour  held,  that  if  the  ajjignees  had  in  this  eafi 
brought  their  bill  again/i  the  widatv^  equity  would  hardly  have  lent 
anyaffiftance  againft  her;  becaufe  they  claiming  under  the  huf- 
band,  could  be  in  no  better  plight  than  the  hufband  would  have 
been,  and  had  he  fued  for  the  money,  or  prayed  a  foreclofure^ 
equi^  would  (probably)  not  have  compelled  the  payment  to  him, 
without  his  making  fome  provifion  for  his  wife,  or  at  leaft  upon 
her  application  the  court  might  have  prevented  payment  to  him, 
unlefs  he  make  fome  provifion  for  her.   Wms's  Rep.  459.    Trin. 

V        171 8.    Bofvil  v.  Brander. 

37.  A,  living  in  a  remote  part  of  England  from  B.  and  having 
dealings  with  him,  fends  him  a  quantity  of  goods ;  B*  apprehenfive 
he  (hould  foon  be  a  bankrupt,  and  not  thmking  it  reafonable,  that 
thefe  goods  (hould  go  to  the  payment  of  other  creditors,  delivers  a 

Quantity  of  goods j  which  were  moftly  the  very  fame  that  were  ftni 
im^  to  C  for  the  ufeof  A.     Alter  that,  but  before  A's  acceptance 
of  them^  B,  breaks.     The  queftion  was,  whether  the  delivery  of 
diefe  goods  to  C.  for  the  ufe  of  A.  did  not  veft  the  property  of 
them  in  A.  fo  abfolutely,  as  to  put  them  out  of  the  difpofal  of  the 
commiffioners  of  bankruptcy ;   and  upon  this  appearing  bjr  evi- 
dence, at  the  trial,  to  be  the  cafe,  it  was  (bted  by  the  dire&on  of 
Parker  Ch.  J.  who  tried  die  caufe,  for  the  opinion  of  the  courts 
who  all  delivered  their  opinion  feriatim  this  term,  that  die  pro- 
per^ of  the  goods  was  fo  vefted  in  A.  by  the  delivery  of  the  goods 
to  C.  for  his  ufe,  that  they  were  not  fubje£l  to  the  difpo<al  of  the 
commiffioners.    10  Mod.  432.    Pafch.  5  Geo.  i.  B.  R.    Atkins 
V.  Berwick. 
C  95  3       3^'  ^  trader  in  London  having  money  of  J.  S.  (who  refided  in 
Holland)  in  his  hands  bought  S.  S.  flock  as  factor  for  J.  S,  and 
took  the  flock  in  bis  own  name^  but  entred  it  in  bis  account  book 
as  bought  for  J.  S.  after  which  the  trader  became  bankrupt. 
Determined  by  the  Lord  Parker,  that  the  truft  fiock  was  not 
liable  to  the  bankruptcy,  and  faid,  it  would  leiTen  the  credit  of 
the  nation  to  make  fuch  a  conftruAion.     3  Wms's  Rep.  187 
in  a  note  of  the  reporter  cites  Trin.  1721.    Ex  parte  Chion. 
Ibia.  cttft        39.  Afjignee  is  in  the  fame  condition  (as  to  the  right)  with  the 
M*fo*^V^   bankrupt  himfelf,  and  confequently  if  he  was  barred  b)r  the  ftatute 
PiuXr.'—  •flimitationsy  fo  (hall  the  affignee.    8  Mod.  171,    Trin.  9.  Geo. 
ontj0iMe      Grey  v.  Bendi(h. 

trader  be- 

eomei  a  bankrupti  tnd  the  other  reeeivflf  tool,  of  t  joint  debt.    Afligace  broufbt  trtofer  fir  the 
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«Mr  wtmty  rtctlvedi  but  rcfolved  he  could  only  maintain  aAion  for  1  moietyi  (or  he  can  nnlf 
have  fuch  adioa  aa  the  bankrupt  could,  s  Show.  103.  P^fch.  3a.  Car.  2.  h,  K.  Rulbwaid  r* 
Hodfoa. 

40.  In  an  a£Kon  for  trover  for  certain  S.  S.  bonds,  this  queC* 
tion  fell  out  upon  the  trial,  whether  if  a  bankrupt's  wife  employs 
another  to  buy  bonds  with  the  bankrupt's  money ^  and  be  accordingly 
d^esfoy  and  delivers  them  to  the  wife^  the  aflignees  under  the  com- 
miffion  may  come  upon  the  buyer  ?  Upon  which  queftion,  the 
Ld*  Ch*  J.  whom  the  caufe  was  tried  before,  ordered  the  poftea  to 
be  (layed.  And  now  the  court  feemed  to  be  of  opinion^  that  the 
£»mmiffioners  could  not  come  upon  the  buyer  \  for  they  faid,  if  they 
could,  it  would  be  of  dangerous  cobfequence  ;  becaufe  he  only 
ads  as  an  agent  or  fervant  to  the  other.  However  it  flood  aver. 
Barnard.  Rep.  77.    Trin.  2  Geo.  2.    Wilfon  v.  Polton. 

41.  An  eftate  was  devifed  to  be  fold,  and  the  monies  arifing  by  s.  C.  cited 
fuch  iale  to  be  divided  among  fuch  of  the  children  of  A.  as  Jhould  be  3  Wms'a 
living  at  A*s  death.     B^  one  of  J*s  children  became  bankrupt^  and  i^^in^^V 
the  commiffioners  afligned  over  his  eftate  ;    after  which  B.  got  u,  137.' the* 
bis  certificate  allowed,  and  then  A.  died.    Decreed  that  this  Ihare  Reporter 
of  the  money  which  on  A's  death  belonged  to  B.  ftould  be  paid  ^"  '^^ 
to  the  commiffioners  ;  becaufe  not  only  the  later  flatutes^  relating  ,,  c,p.  lau* 
|o  bankrupts,  mention  the  word  (pojibility)  but  alfo  becaufe  1 3  the 
Bli%.  cat*  7.  S.  2.  impowers  the  commiiEoners  to  affign  all  which  ^J[^^  jj 
the  bankrupt  might  depart  with ;   and  here  B.  in  the  life-time  of  An'ruc'h^ 
A.  might  have  releafed  this  contingent  intereft.     Befides  the  21  cffcasoC 

2ac.  1,  cap.  ig.  enafts  that  the  ftatutes  relating  to  bankrupts  (hall  "^^^^^ 
I  conftrued  in  the  moft  btoeficial  manner  for  creditors.    Wms's  pofleflea  or 
Rep.  385.  in  a  note  there,  cites  it  as  decreed  at  the  Rolls.   Mich,  tntercfted 
1731-  and  s^med  by  Ld.  Ch,  King,  Mich.  1732.    Higden  v.  IX*;^""" 

Williamfon.  or  may  c!i< 

pcd  any  profit,  polfibtltty  of  profit,  benefit,  or  advantage  whatfotver. 

41.  5  Geo.  a«  cap.  30.  S.  9.  In  cafe  any  commijfion  of  bankruptcy^ 
Jhcll  iffue  againft  any  perfon^  who  after  the  2^th  of  June^  173*« 
Jball  Save  been  difchar^ed  by  virtue  of  the  a&^  or  mall  have  com- 
pounded widi  his  creditors,  or  delivered  to  them  his  effeSlSj  and 
iitm  releafed  by  them^  or  been  difcharged  by  any  2St  for  relief  of 
iniiJvent  debtors,  then  the  body  only  of  fuch  perfon  conforming 
Ihall  be  free  from  arreft  and  imprifonment ;  .  but  the  future  eftate 
of  fuch  perfon  fhall  remain  liable  to  his  creditors  {the  tools  of  trade^ 
mceffary  houjhold  goods^  and  neceffary  wearing-apparel  of  fuch 
hemkrupi  and  his  wife  and  children  excepted)  unlefs  the  eftate  of 
Jueb  perfon  fiall  produce  clear  1 51.  in  the  pound. 

43.  J«  S.  by  will  gives  to  his  daughter  A.  then  wife  of  one 
JSeavisy  his  gold  watch,  jewels,  china ^  and  houlhold  goods  to  be  at  her 
^pofal,  and  to  do  therewith  as  (he  fliall  think  fit.    Teftator  dies.  [  96  ] 
fieavis  becomes  a  bankrupt. 

.    This  is  a  devtfe  to  the  feparate  ufe  of  the  wife  and  not  affignable 
by  the  commiffioners  of  the  bankrupt,  &c. 

A  cafe  was  cited  as  before  Ld.  Chancellor  Cowper,  viz.  devife 
$9  feme  40V€rt  fer  her  ufe  and  benefit^  and  held  chat  becaufe  it  was 

not 
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not  for  her  feparate  ufe^  but  only  for  her  ufe  and  benefit,  it 
the  hufbatid's ;  but  the  Matter  ot  the  Rolls  (aid  he  was  very  much 
difatisfied  with  that  determination,  and  here  the  intent  appears  to 
give  it  to  the  feparate  ufe  of  the  wife ;  and  a  married  woman  could 
not  have,  &c.  to  her  own  difpofe,  if  in  the  power  of  the  kufband, 
and  the  things  were  proper  for  her  feparate  ufe,  and  decreed  for  the 
wife.    MS.  Rep.  1733.  at  the  Rolls.    Kirk  v.  Paulim 

44.  If  J.  fends  goods  /«,  B.  from  beyond  fea  to  the  ufe  of  B.  and 
hefore  thefe  goods  are  paid  for^  B.  dies  infohent^  I  cannot  have  my 
goods  again ;  but  if  I  fend  goods  to  a  faSior  to  difpofe  of  to  my 
ufe^  and  he  becomes  a  bankrupt^  thefe  goods  are  not  liable  to  the 
Jebt  of  fuch  bankrupt.  3  Wms's  Rep.  185.  Trin.  1733.  God- 
frey V.  Furzo. 

4c.  Stat.  19.  Geo.  2*  No  perfon  who  is  or  Jhall  be  bona  fide  a 
CTtQxtot  of  any  bankrupt^  for  or  in  refpeft  of  goods  really  and 
bona  fide  fold  to  fuch  bankrupt,,  or  for^  or  in  refpea  of  any  billy  or 
bills  of  exchange  really  and  bona  nde  drawn,  negociatecl,  or  ac-^ 
cepted  by  fuch  bankrupt,  in  the  ufual  and  ordinary  courfe  of  trado 
and  dealings  Jhall  be  liable  to  refund  or  repay  to  the  ajpgnee 


Jfignee  or  af^ 
fignees  of  fuch  bankrupt's  eflate^  any  money  which  before  the  fuiHg 
forth  of  fuch  commiffion  was  really  and  bona  fide^  and  in  the  ufual 
and  ordinary  courfe  of  trade  and  dealings  received  by  fuch  perfoM 
of  any  fuch  bankrupt^  before  fuch  time  as  the  perfon  receiving  tho 
fame  Jhall  knoWj  underflandy  or  have  notice,  that  he  is  become  a 
bankrupt,  or  that  he  is  in  infolvent  circumJlanciSn 

(U)  Liable.  What.    Settlements  or  Securities  on> 
or  Claims  by  Wife  or  Children. 

|o,4^,^pK  I*  TN  trefpafi,  upon  not  guilty  pleaded,  it  was  found,  that  the 
4.  PJmer  J.  land  was  copyhold  of  inheritance^  held  of  the  manor  of  C. 
C  wcordf  *  *"**  **^  ^^"^^  ^^'  *  cuflom  in  that  manor,  that  tf  a  cotyboldor  in 
iogly.-1-l  fee  died  feifed^  living  his  wife^  Jbi  Jbould  have  the  copyhold  during 
S.C  cited  her  It fe^  and  twelve  years  after  %  then  they  found  the  ftatute  13 
Vot!7q4*  ^''^*  ^^'^  ^  J^^'  '*  ^^  bankrupts,  and  that  upon  a  commiffion  of 
195.  Mich,  bankruptcy,  the  hufband  was  adjudged  a  bankrupt,  and  tbat  ht 
'  r '"-Ti  ^^'''S  fcif<^d  in  fee  of  the  faid  copyhold,  the  commiffioners  made 
Aii^^tsi.  *  ^^g*'"  ^^^  ^^^  thereof  to  the  plaintiff  for  the  ufe  of  the  crc- 
053.  J^  '  ditors,  &c.  They  find,  that  the  widow,  at  the  court  held,  &C4 
Ciib.Treac  ^vas  admitted  tenant  fecundum  confuetud^em  manerii  before  the 
dtn  s!'(S^  pl^n^i^I^  was  admitted  \  it  was  held  by  Berkley  and  Croke  jiiftices» 
A  s.  p.  for  that  the  bargain  and  fsde  binds  the  copyholder,  and  bars  his  eftate^ 
*h '1  ^^d  ^^  ^^  ^^^  ^^  ^'  "^  longer  a  copyholder  after  the  bargain  and  fide 
by^deed'in'  Enrolled ;  and  that  when  the  bargainee  is  admitted  by  the  lord^ 
dented  and  the  cftate  fhall  veft  in  the  bargainee,  and  the  admittance  fliall  have 
'h^'h  *fti*  d  ^^^^^^  ^°  ^^  bargain  and  fale  and  diveft  the  eftate,  which  the 
diLbedoei  fcme  claimed  by  the  cuftom;  and  judgment  accordingly.  Cro» 
not  die       C.  568.    HilL  15  Car.  B.  R.    Parker  v.  Bleek. 

feifcd. 

f  97   1       ^*  ^*  purc^afed  a  copyhold  to  him  andhi^fonfor  their  lives^  r$^ 

Cro.c.548.  mainder  to  bis  wife  in  fee^  and  about  two  years  after  turned  iHn-* 
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kapir,  and  about  twilve  years  afterwards  became  a  bankrupt ^  and  ^"*  *■*«•  '*• 
his  c$pyb§ld  was  f$ld  by  the  commlffioners  to  the  defendant  ;*  A.  the  ^r 'Jf  tb^** 
ianirupt  died.     [The  wife  died.  J     B«  his  fan  entered  and  made  piaioutf 
m  leafe^  &c.  to  the  plaintiff,  who  brought  ejeftment;  it  was  re-  wMihcper* 
fblved,  that  though  a  copyhold  ejlate  is  liable  to  the  ftatutes,  yet  ^^^  ,j,c  * 
this  copyhold  is  not,  becaufe  it  was  bought  two  years  before  the  commiifi. 
purchafor  was  an  innkeeper ;  fo  that  he  was  not  an  offender  when  ?"•[•  ^J*^ 
he  bought  the  eftate,  and  judgment  was  given  for  the  plaintiff.  |he  benefit' 
March  34.  pi.  67.    Trin.  15  Car.  B.  R.    Crifp  v.  Prat.  ofthecrcdU 

tort,  and  ad- 
judged for  (he  defeodanc  [ibe  fon,]  by  til  the  jufttcci,  but  Berkley  contra ;  for  they  held,  that  tb« 
purcha(c  being  before  A.  the  father  became  a  trader,  and  fo  long  before  he  becanae  a  cfcbtor,  ia  not 
within  ibc  llaiute;  for  the  ft  atute  intends  fuch  per  font  only  as  get  their  living  by  buying  and 
felling,  and  by  fraud  had  pafled  away  their  lands  to  friends  in  truft,  and  became  indebted,  and 
committed  fuch  a£la  of  a  bankrupt ;  that  for  fuch  afit  done  by  them  after,  it  (hoald  be  within  the 
conmifltonera  power  to  fell  fuch  their  lands.  But  here,  many  years  before,  when  he  was  a  clear 
man,  he  procured  this  land  to  be  fettled  upon  his  fon.  (No  fraud  or  purpofe  of  being  a  bankrupt 
being  found.)  It  would  therefore  be  a  mifchievoua  cafe,  and  full  of  inconveniences,  if  it  (hould 
be  within  the  ftatute;  for  none  might  know  with  whom  to  deal  by  way  of  marriage  or  otherwife, 
Kvbcn  he  ia  not  a  tradefman,  and  fettles  land  upon  his  wife  and  children  bona  fide,  and  without 
caafe  of  beioc  fofpc^ed  to  be  a  bankrupt,  and  afterwards  bccomea  a  tradefiaani  and  then  a  bank* 
rape,  if  this  a&  (hould  overthrow  a  conveyance  duly  fettled.  ■  Jo.  437.  pi.  3.  S.'C.  ftates  ir, 

that  the  cjefiment  waa  brought  by  the  fon,  and  that  judgment  waa  given  by  all  for  the  plaintiff, 
^juer  Barkely,  who  held  for  the  defendant  in  omnibus. 

.  But  it  waa  rcfelved,  that  copyhold  lands  othcrwife  were  within  the  ftatutea,  and  might  be  fold. 
Cro.  C.  ace.  ibid.— :-«— Suop.  to  Co.  Comp.  Cop.  88.  cites  S.  C— -^ — S.  C.  cited  Hardr.  433. 
436,  and  lays,  that  the  reafon  why  copyhoW  lands  were  adjudged  in  that  cafe  to  be  included  m 
the  general  words  of  all  lands,  tenements,  and  hereditaments  in  the  ftatute  it  Jac  touching  bank- 
rapu  was,  bccaufis  copyholds  are  exprefsly  mentioned  in  the  ftatute  13  iS//a.  cotittrning  Amnk' 
mfttf  and  the  ftatute  ti  }%c,  being  fubfe^uent  and  explanatory,  and  a  very  beneficial  law,  there- 
fore copyholds  have  been  adjudged  to  be  within  thofe  fubfequeni  laws ;  beSdes,  -the  lord  of  the 
manor,  io  the  cafe  of  a  baukruot  copyholder,  can  be  at  no  prejudice,  becaufe  the  aflignee  of  the 
•offlmii&oacta  ia  to  be  adoiticd,  and  10  pay  bia  fine  10  him.' 
t 

3.  A  tradefman  in  conjidsration  of  marriage  made  a  conveyance 
m  his  lands  to  bimfelf  and  his  wife^  and  afterwards  became  a 
bankrupt ;  it  was  held  per  Cur*  that  the  wife  was  within  the  fta- 
tute I  Jac.  I.  and  the  providing  for  his  wife  and  children  to  be  a 
BffOvidiBg  for  himfelf.    Sty.  288.    Trin.  1651.  B.  R.    Tucker  v. 

4*  It  is  a  common  cafe,  that  if  a  man  voluntarily  pays  money  to  a 
hmkrup  after  be  becomes  fo^  it  is  in  his  own  wrong  and  he  may 
be  fefced  to  pay  it  again.  But  otherwife  it  is>  if  the  bankrupt 
THOvir  it  awainft  him  by  courfe  of  law}  per  Ld.  Chancellor* 
Vcnu  94.    Mich.  i68xi  in  the  cafe  of  Noel  v.  Robinfon. 

5*  Deriie  of  800I.  to  be  invefted  in  land  for  the  benefit  of  the 
wsjfk  of  J.  8,  for  her  life,  and  afterwards  to  her  children,  and  the 
intereft  of  the  money  to  go  in  the  mean  time  to  fuch  perfon  as 
would  be  intitled  to  receive  the  profits.  J.  S.  the  hufiand  becomes 
ianisrupt }  per  Cur.  this  not  being  a  truft  Created  by  the  hufband^ 
nor  any  thing  carved  out  of  his  eftate,  but  given  by  a  relation  of 
die  wifc%  and  intended  for  her  maintenance,  it  is  not  liable  to  the 
creditors  of  the  hufl)and,  and  decreed  the  intere/l  to  be  paid  to  the 
truflee  to  be  bid  out  in  land  and  fettled  according  to  the  will, 
a  Vem.  96.  Pifcb.  1689.  Vandenanker  v.  Deft>rough. 

6.  A*  a  trader  on  marriage  gives  bond  to  a  truftee  to  leave  bis  It  was  faid, 
ttfifi  w$rtb  500/«  or  a  third  part  of  bis  perfonal  eftate,  at  her  *^«^  ^<*-  c. 

^  ^  clcaion.  ^*"^'** 
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fteid  aoubt.  eletSlion.  A.  becomes  bankrupt ;  decreed  thtt  die  wife  come  in 
r^wm'!^  ^  ^  creditor  on  the  50ol.  bond,  and  what  (hould  be  paid  in  rerpeft 
Rep.  tgS.  thereof  to  be  put  out  at  intereft  and  received  by  the  creditors 
ciirt  ii  M  during  the  life  of  the  ♦  hufband,  and  if  the  wife  furvived,  then  the 
fnoTon  a  "™o"«y  ^o  ^^  P^^  ^  ^^^*  *  Vcm.  662.  Trin.  17 10.  Holland  v, 
pttiti^ex   Calliford. 

parte  Baily. 

■  But  wlicrr  a  hwtd  was  given  iy  the  hmJUnd  f^r  fMywtemi  tsX  %.  Him  of  money  f  kit  vnfit  tm 
fiiftjhe  Jmr^ivtd  bim,  aod  the  buflMtid  after  became  a  oapkrupt,  Ld.  Ch.  King  held,  ibtc  no  part 
•ft  the  ettate  ftiould  be  deferred  from  being  diftributcd,  the  ad  ordering  a  diftiibution  uriihia 
raomhs ;  efpecialiy  here  bein^  neither  debitura  in  nrvfcnti,  and  perbapa  might  never  be 
debttum  in  fntnro;  for  flie  might  die  in  her  buibmd'a  lite  |  bcfideiy  alter  ccrtiftcaic  all^vrcda  be 
might  trade  again  and  become  (olvent,  and  able  to  pay  the  bond.  But  though  the  debt  waa  m^ 
iifrgemt  tvira  the  Mi^or  hecawu  BaMkrmpt^  yet  if  the  coMth^etny  bttppinei  fefmt  the  itjhrlkmlm 
maief  then  fuch  contingent  creditor  ikould  come  in  (or  hia  debt,  ft  Wou'a  Atp«  497.  Midi. 
ayiB.  £x  parte  Calwell,  Ex  pnrte  Casalet,  £x  parte  Bateman. 

Sp  if  fuch  tomiingencj  b^pftntd  befrrt  tbe  ftcomd  dh/ldend  made,  the  creditor  (bonldcomc  ia 
for  hia  proportion  thereof,  though  aher  the  firft  dividend.    By  Ld.  C.  King.   Ibid.  499. 

7.  Lands  d^Jed  t$  his  daughter  being  a  ftmt  ewirt  for  her 
feparati  ufe^  witb§ut  appointing  any  truflas^  and  it  being  expre&Iy 
declared  to  be  exclufive  of  the  hufband,  (ball  not  be  fubjed  to  the 
bankruptcy  of  the  hufband,  and  decreed  at  the  Rolls  accordingly. 
2  Wms's  Kep.  316  to  319.  Mich.  1725.  Bennet  v.  Davis* 

8.  One  not  in  debt^  mr  then  a  trader^  main  a  v$l$mtary  fettU* 
mint  on  a  cbild^  and  aUfterwards  becomes  a  trader  and  a  bnikrupt; 
this  fettlement  is  not  liable  to  the  bankruptcy.  3  Wms's  Rep«' 
298.  pi.  75*  Trin.  1734.    Lilly  v.  Oibom. 


(W)  How  far  any  Mortgagees  or  Purchafbrs  of 
Lands  or  Goods  from  a  bankrupt  ihall  be  af> 
fe£ted  by  the  Bankruptcy* 

I*  21  Jac.  I.  cap.  19.  iFaf^  bankrupt  Jbatt  ionvey^  or  aflure  any 
5.  1 3.  1.   lands,  goods,  or  eftate^  unto  any  porfono^ 

upon  condition,  or  po^Ver  of  redemption  at  a  dt^^o  comi^  by  pay^ 
ment  of  money ^  or  otberwife^  it  Jball  be  lawful  for  tbe  commiil 
fioners,  btfore  the  time  of' tbe  performance  of  fuch  condition  to  ap- 
point, under  their  hands  and  feaJs^  perfons  to  make  tender  ^  the 
money ^  or  other  performanct^  according  to  the  nature  of  fuch  con^ 
dition,  as  fully  as  the  bankrutt  might  have  dono  \  and  tbe  com-^ 
mifRoners  mall,  after  fuch  tenaer  or  performance^  have  power  tn 
fell  fuch  lands,  goods,  and  e/tates  for  the  benefit  of  the  cre£tor9^ 
as  fully  as  they  may  fell  any  the  eflate  of  the  bankrupt. 

2.  S.  14.  ifo  purchaforj  for  a  valuable  confideration,  j6all  bo 
impeached  by  any  of  the  affs  againft  bankrupts^  unlefs  the  commit* 
lion  be  foed  out  within  five  years  after  theperfon  became  a  banJt^ 
rupt. 

3.  If  the  copyhold  lands  of  a  bankrupt  be  feld  according  to  dit 
ftatute  of  the  13  Elix.  cap.  7.  the  vendee  (ball  be  admitted  and  pay 
^  fine.  Co.  Comp.  Cop»  62.  S*  56. 

4-  Tbt 


4*  The  plaintiffs  and  the  defendant  were  all  ere  J! tori  o/one  S.  3  Chan. 
l¥ho  was  a  lead  merchant,  and  who  on  19  Jan.  18.  Car.  2.  was  ^*g|  f^' 
declared  a  bankrupt »   and  the  commijjioners  ajfigned  his  ejlate  td  the  defen* 
the  plaintiff  zxiA  others  in  the  month  of  October,  Anno  19  Car.  a    ^»"^»  ^«* 
The  defendant  was  then  in  pojfejjion  of  his  ejlate^  and  refufing  to  j™agii,^cnt| 
deliver  it  to  the  ajjigneees^  ♦they  brought  their  ejeSfment,     Now,  whcihsr 
thou^  the  deed  under  which  the  defendant  held  the  lands   was  ^^^y  ^^^^^ 
datid  in  February  after  S.  was  declared  a  bankrupt,  yet  the  plain-  any*thing 
ufk  were  nonfuicecL    Then  they  brought  a  bill  to  difcover  whe-  to  weaken 
ther  die  defendant  did  not  know  at  the  time  of  executing  his  ^^^^'jj,^*^"^^*** 
deed,  that  S.  had  committed  an  aft  of  bankruptcy,  and  fo  to  fet  ihe'pUimTtfs 
forth  the  fraud  of  obtaining  the  deed,  and  to  have  a  new  trial,  n^aii  cxa- 
The  defendant  pleaded  his  deed,  and  diat  S.  was  really  indebted  J"j.*;^*f '°* 
to  him  at  the  time  it  was  executed,  and  demanded  judgment,  charors.^and 
whether  he  fhould  difcover  anything  to  weaken  his  title?   and  that  upon 
up6n  long  debate,  the  pjea  was  allowed.   Ncl£  Chan.  Rep.  141,  j^^Jf^f,^*'*' 
142.   22  Car.  2.    Gladwin  &  al'  v.  Savill.  iorcd^hat 

the  plain- 
i\S»  may  it  any  iimc  bring  any  neW  adion. 

5.  The  af^gme  of  a  bankrupt  exhibits  his  bill  againft  the  defen- 
dant, to  difcover  goods  of  the  bankrupt,  that  came  to  his  hands  after 
the  bankruptcy.  The  defendant,  by  way  of  plea^  fets  forth,  that 
hi  bad  ««  go§ds  of  the  bankrupt's,  or  that  ever  were  his,  but 
what  be  bought  for  full  and  valuable  conjideration,  and  bona  fide  j 
tfWthat  at  the  time  of  the  fale  and  payment  of  his  money,  he 
bad  «#  notice  either  of  the  commijlion,  or  of  any  a£t  of  bankruptcy 
€9mmitted  by  the  bankrupt.  On  Jong  debate,  the  plea  was  allowed 
by  the  Ld.  North,  and  to  take  what  remedy  they  could  before  the 
commiflioners,  or  at  law.  Hutchins,  counfel  for  the  defendant, 
cited  a  former  precedent,  but  was  not  produced.  2  Chan.  Cafes 
135.   Hill.  34  and  35  Car.  2.    Brown  v.  Williams. 

6.  Affignee  of  the  commtiSoners  of  bankruptcy  againft  P.  est- 
hibited  his  bill  againft  the  defendant,  to  difcover  gooas^  &c.  which 
were  the  bankrupt's  at  the  time  of  his  breaking ;  the  defendant 
pleaded^  that  he  was  pitrchafor  for  full  and  valuable  confideration^ 
and  at  die  time  of  his  purchafe,  until  the  now  bill,  had  no  notici 
that  P.  was  a  bankrupt,  nor  of  any  commifflon,  and  pleads  this 
matter  againft  any  difco .  ery.  After  long  debates  Ld.  K.  North 
feemed  to  incline  that  the  defendant,  being  a  purchafor  without 
notice,  (hould  not  be  prejudiced  by  this  court;  but  that  if  the  fale 
were  at  an  extreme  un(ier*value,  as  for  5s.  or  the  like,  then  fuch 
a  general  plea  (hall  not  ftaad.  And  after  long  debate,  whether 
die  defendant  Ihould  fet  forth  what  the  goods  were,  or  what  the 
defendant  paid  for  them,  it  was  concluded  that  he  fliould,  fo'as  the 
plaintiff  fliould  confent  to  take  no  advantage  of  the  difcovenr,  but 
here  in  diis  court  only,  and  not  at  law,  which  the  plaintiff  con- 
fented  to  by  his  counfel,  and  to  fubfcribe  his  confent  with  the 
regifter,  and  dien  the  defendant  was  to  anfwer.  2  Chan.  Cafe 
1569  157*    Mich.  35  Car.  2,    Wagftaff*  v.  Read. 

Vol.  VIL  I  7.  A. 


^99  Ctt^tec  mtH  OBtttltrttirt^ 

7.  A.  purcbajes  of  a  man,  who  hid  committed  an  aft  of  1)ai4c« 
rupttry,  but  fmib$ut  wtkt  thereof;  afterwards  a  commiffion  11 
taken  out,  and  th^e  being  a  terin  ftanding  out  in  ttuftees,  the 
0jjignu  brings  a  ^/Y/agatnft  them  and  the  purchafor,  to  have  the 
term  alTigned  to  biiQ.  BiU  difmiffid.  %  Vera*  599.  pi.  537. 
Mich,  1707.     Wilker  v*  Bodington* 

r  100  ]  (X)     Eiftributioo.     To  Whom ;  and  How ;  and 

When. 

I»at.37.3«-  I.  T  TPON  view  of  the  ftatute  of  17  Eliz.  and  i  Jac.  it  was 

Uc°c  ^B  ^     refolded  by  the  court,  that  if  certain  creditors  fue  a  com^ 

Ruggic'i  fniffiony  and  ^thefs  within  four  months  after  or  more^  being  credi- 
Cafe,  s.  C,  tors,  cotne  htfori  diftrihution^  and  Ufill  join  in  tbi,  charge  of  tbi 
foiveJac^  commiffion^  and  all  that  belongs  to  it,  and  tender  their  parts^  that 
corHing'iy,  they  mall  not  be  refufed,  but  have  their  equal  parts  as  creditors. 
«Dd  aifo,  But  if  any  diflribution  be  made  of  any  part  of  the  eftate,  no  cre- 
ilommif-  ^Jitors  are  to  be  admitted  after,  that  came  not  in  before.  Hgb.  287. 
fioDcr.  may  pi.  375-   Rugle's  Cafe. 

fell  and  pre- 
pare for  diftribotioD  pn^frmly  upon  the  execution  of  the  oommif&on,  but  until  the  4  mon^m 
paft,  they  may  not  proceed  to  diftribution  ;  for  the  creditors  which  inhabit  ih  the  remote  psny 
of  the  realm  perhaps  cannot  have  notice ;  and  it  may  be  carried  fo  fecretiy,  that  if  they  mtEbt  dif* 
tribute  prefemly,  that  tbeyi  which  fued  otit  the  commiffion,  (hould  be  only  fatiafkd,  when.  In- 
deed, there  wac  no  default  in  the  othera.  Alfo  it  waa  refolvcdt  that  the  ofiec  of  crcditotft  to  be 
joined,  and  before  they  be  partakers,  is  not  an  dfcAual  offer,  without  offering  to  be  cootnbatary 
10  the  charges  ;  but  to  offer  any  particular  fum  ia  not  oecrlTary,  becaufe  they  know  not  what  funs 
is  di(burfed,  and  that  is  to  be  aUefled  by  the  coramtflioncrs.  And  the  words  (for  the  charge  of 
the  commilTioo}  is  10  be  .extended  to  all  charges  ariiiog  in  faiiig  forth  the  cpnuiiiffio«i»  add  in 
execuiioo  and  defence  thereof. 

Oncfcifed  2.  21  Jac.  Cap.  I9»  S.  o.  The  commtffioners  an  impovured  io 
{tc*nuna  f^^^  ^P^  oath  any  perjou^  for  the  dtfcovery  of  the  certainty  of 
debt  byfia^  tko  fovoral  dthti  due  to  the  creditors  \  and  enditors  bapsetg  ihotr 
#«r/^,andaf-  Jcbts  fccuTed  by  judgmcBts,  ftatutes,  or  otbor  fpecialtiofj  with  or 
^l^mesa  without  penalty,  or  having  maek  attachments  in  hwion^  Vc. 
bankrupt,  where  there  is  no  execution  or  extent  ferved  pr  execute  brforo  the 
•nd  the  ere-  pgrfon  became  bankrupt^  Jhall  not  be  relieved  for  mora  ibatt  a  rerta» 
iuteeiendt  bio  pott  of  their  juji  dehts^  without  refpiCt  to  any  ftmdty  <ontaintd 
the  landt,     in  fufh  judgment^  ftatutt^  or  other  penalty.  •     .^ 

then  a  com- 

xniflioo  of  banlcruptcy  is  fued  out ;  upon  a  reference  by  the  Lord  Chancetfor  to-^)ie' Judges  of 
C.  B.  they  held  that  the  claufe  of  the  (latute  vrai  full  and  plain,  that  afl  the  tteditvn  vf  At 
btmkrupt^  unUfx  vtbere  ibere  tuMt m  mortgage ^  Jhould  bi  4^uaUjf  p^id.  Wms'r iiepk  J|^ ,  ^g^  P»fch. 
2706.    Sir  Geo*  New  land  and  Bcckley  v.^->~-  «        ^ 

And  Trevor  Oh.  J.  (aid,  z  judgment  pr  recogniTuince  did  no  more  hind  the  land^,  ti^  ftk  tefe  oJm 
Ji,  fa»  ho'jnd  the  goodt  at  the  time  of  the  making  of  thil  ifatute;  and  it  was  phid,  {f  the  -fi.  fa. 
was  not  fervtd  and  executed^  fiicb  creditOTt  ntitwithflaiidi|^  his  fmngout  bfa-jft*  fa/OUAld  cotfie 
ill  only  111  proportion  with  the  creditors  even  by  limple  conira^..  Wms's  .Kc^  ^3.  P^fch. 
I706f   Sir  Geo.  Newland  and  Beckley  v.— 

3.  Bill  agaifift  the  commiflioners  an)  ailignee$  pf  a  ftatute  of 
banlcruptcy  to  hi  let  into  the  fiatute^  paying  contfibutian^motne/, 
and  decreed  accordingly,  the  plaintiff  like  wife  accounting  fbr  What 

eftate 


itte^or  mti  IBanlrupt;  too 

tftsie  of  the  bankrupt  came  to  the  hands  of  the  plaintiff^s  father, 
and  repaying  money,  which  himrelf  had  recovered  at  hw.  Fin. 
Rep.  60.   Hill.  25  Car.  2.    Vanaker  v.  Nafh,  &  al\ 

4.  Creditors  HecitrtUd  were  let  In  for  their  fliares  according  to 
a  prior  agreement^  thou^  an  affignment  and  dividend  had  been 
made  of  the  eftate.  Fin.  R.  326^  Mich.  29  Car.  2.  Ebfworth  and- 
Manfell  v.  Kent  &  al\ 

5^  A.  mortgaged  lands,  and  afterwards  becomes  a  bankrupt* 
Tke  title  of  the  imngagtg  is  not  to  be  impeached  by  the  ftatute, 
and  the  mortgagee  being  a  creditor  likewife  by  bond,  was  decreed 
to  rmnr  /«,  he  paying  his  contribution-money.    Fin.  R.  466.  f  lOI  3 
Mich.  32  Car.  2.   Tanner  v.  Chapman  &  al\  ' 

6.  Where  thene  are  lands  mnfoldy  and  the  commijfioners  make  a 
ajlrihiti^n  on  a  fuppofed  value  thereof ^  without  havmg  anv  money 
to  diftribute,  this  was  heU  by  the  court  to  be  a  good  ana  regular 
diftribution,  and  the  words  of  the  %&,  are,  that  the  commijjioners 
Jhallhave  the  ordering  of  the  hankrupfs  ejlaie^  fo  that  there  is  no 
neceffity  to  fell  and  diftribute  the  money,  but  if  they  allot  a  pro^ 
portion  of  the  land  to  each  creditor,  it  is  well  enough.  2  Vern. 
158.   Trin.  1690.    Hitchcox  v.  Sedgwick. 

7.  Ld.  Hutdiins  faid,  that  fraudulent  diftribution  may  be  fet 
afiae  by  the  Ld.  Chancellor,  even  upon  a  petition,  and  that  it  had 
been  fo  done  in  the  Ld.  Clarendon's  time.  And  in  the  principal 
cafe  a  new  diftribution  was  ordered,  and  land,  fold  before  frauda- 
leody,  was  ordered  to  be  fold  again,  and  other  enditors  not  taken 
in  before  to  ha^  their  proportions,  2  Vern.  156.  to  162.  Trin, 
l6ao.    Hitchcock  v.  Sedgwick. 

5.  If  one  ^uits  bis  trade^  and  a  commiffion  of  bankruptcy  is 
afterwards  fued  out  agait^ft  him  by  his  old  creditors,  yet  zir  after 
ereditor  fluU  be  admitted  to  have  his  fliare  in  the  bankrupt's  eftate. 
Ld.  Raym.  Rep.  287.   Hill.  9  W.  3.  in  cafe  of  Meggot  v.  Milb. 

9.  A,  being  indebted  to  a  feme  covert  beeomts  a  bankrupt-,  the 
hetjbani  pays  the  contribution  money^  and  dies  before  diftribution, 
and  then  the  ^r/^r  dfed.  The  executors  of  the  wife  are  intitled 
to  the  diriddnd }  for  the  huiband  paying  the  contribution  money 
does  not  alter  the  property  of  the  bond,  2  Vern.  707.  Mich, 
1715.  Anon, 

10.  A%  dre^  a  bill  of  exchange  for  100/.  on  B.  in  Holland, 
payable  to  C.  which  B.  acceptedy  and  afterwards  J,  and  B.  become 
bankrupts^  and  C.  received  aqL  of  the  tool,  out  of  B^s  eff^Sfs. 
Ld.  C.  Macclesfield  direSe^  that  the  creditors  of  A,  come  in  for 
the  60I.  rcfidue  of  the  lool.  and  that  if  the  40I.  paid  to  C. 
fhall  appear  to  have  been  paid  cut  of  B*s  own  e]fe6ts^  then  the 
creditors  of  A.  Aould  come  in  for  the  whole  lOol.  out  of  which 
tfaev  muft  anfwer  die  other  40L  to  the  creditors  of  B.  that  being 
to  DC  taken  by  A's  creditors  in  fuch  cafe  only  as  truftces  for  TJ's 
creditors,    a  Wnis's  Rep.  89.   Hill.  1722.    fex  parte  Ryfwrcke. 

11.  A.  gives  a  promijgory  note  for  200I.  payable  to  B,  or  order, 
B.  indorfes  it  to  C,  who  indorfes  it  to  D,  J.  B.  and  C.  become 
bankrupts^  and  D.  receives  js.  in  the  pound  on  a  dividend  msde  by 
the  affig«tes  esgain^  >/.—!).  /ball  com  in  as  a  creditor  for  1 50/. 

1  2  ^nly 


loi  Ctebftot  attH  "Btttftrupt. 

§niljf  mtt  of  B^4  fjBMu  9^  if  D*  paid-concribtitiofi  monqr  ibr  mdM 
UiAnxSol.  it  ifiidl  tie  raCumed.  a  Wois's  Rep.  407.  pi*  129. 
Pa^cb,  J  727.    £«.jwte.Xie{Ubim« 

12.  Upon  petitipn  to  Ld.  Cbancdlor^  die  cafe  ^a^  Hmgi 
Pafffaand  Dihlf^h  BuUick  Majr  1716  gavi  hnd  M  Maty  Tirrd 
for  f^igmfm  4f\  im/.  In  1727  Jdsny  Tirni  ifffipad  a  i^nd  f 
J^M  i#r  iaUgHiftlk  pititmtri  Hugh  Payne  and  Deborah 
^uUock-bodi  diied.. ,  Hugh  Paj&e  died  infolvcat*  DiUrub  Bul- 
lock lift  a  conftdirahU  real  ^f^U^  which  deoolvid  t$  Hugh  Payne 
her  grandfon.  Hugh  Payne  the  grandTon  entered  and  /eld  part  ef 
the  lands^  and  after  hecami  a  bankrupt  i  his  ajfigntts  were  tn 
p^ffion  if  the  lands  that  were  DeborahBullock%  unfold  hy  Hugh 
Payne  the  grandibn.  Petitioner  therefore  prayed  that  tho/e  lands 
in  the  hands  of  the  ajpgnees  might  le  liahli  te  the  bond  debt  ef 
Z}fb§rah^  preferable  te  the  general  creditors  of  Hugh  Payue  the 
grandfon.  ft  waii  infifted  for  the  petitioner,  that  hnce  the  $tat. 
2%^  i^W*  i^  M.  cap*  14.  of  fraudulent  devifesy  lands  in  hands 
,■  ,^  kfidMfees  are  made  liable  to  bond  debts^  as  in  the  hands  of  the 
-^     ]  heir,  and  here  the  affignees  Jiand  in  the  place  of  the  bankrupt,  and 

C''  ^  '-1  fubjcft  to  the  fame  equity,  and  the  bankruptcy  and  a^|;nment  is 
•^^-  •  J  ho-aliehation  boha  f^  widiin  the  exception  and  intehtion  of  the 
^  ftatate,  and  th^  cafe  ctf  the  executors  becoming  bankrupts,  having 
....    aifets  remadning  InTpecie  is  common,  and  always  held  the  creditors 
.    ^   '    of  teftator  to  have  a  preference.     But  it  was  infifted  e  contra, 
/J.thait.  there  1$  no.fpecifick  lien.    The  affignment  is  an  alienation, 
J.-   aiiKl*the.*Gafe'JDf  executors  diiEsrss  executor  is  looked  upon  as  a 
,  truftee*    lAi  Chancellor  fiid^  this  is  a  pdnt  of  too  much  diffi<* 

culty  to  determine  in  this  fummary  way.     Let  the  petitioner 
;'  I  ":  )^#a|^^iil>j^£aftcr*  teini,  aod.ftayfu£k^  the 

n  L  ^cafi,time.iQ  t^eafignees  lyuids.  MSL  |lep*  Ttin.  Vac.'i733. 
3»f  arte  Warwl^  &wt> 
.  z  hh%' .  l(}pcot«a  fnierehmtwtartgaged  landr  to  W.  for  1 1 57/. '  and 
ff^Wrds.m^tgaged  the  fame  iageiber  toitk  other  lands  io  •  Mol- 
fiueitm  ^.  a.eolkffral  feexriiy  fer  500/. '  dsse  by  the  faid  Ui-  to  Jfm 
by  bfHdf  and  about  podays  e^termurds  l/«. M»as  declared  a  bakirupt. 
ifart.of  the  preoiifleawere  fold  for  i(>9dL  and  the  money  paid  to 
W.  W  the  csimiDiifloners  tdiifing:  to  fell  thb  f efldve,  and  the 
a^Ggneesrrefiifing.tDiatisfy  the  demand  of  H^otta  admit  him  to 
'  hs^ve  any  fliarie  of  the  bankrupt's  eftatef  h^  petiuened^f^r^a  fade  to  be 
made  of  the  reft  of  the  mortgaged  premises, .  and  we-kioM  te  be 
applied  towards  the  difcharge  of  the  demands  of  W.  am^^mtafdf, 
and  m  eafe  ef  any  ekfieiekcy^  then ^toi» admitted  a  rfedlio^'on  tbQ 
{^id  banJcnipt'a  eftate,  for  what /bould  remain  due  afur^fuch  fide 
etkd  appUcatiou  aivaferefaid,  emdteftay  any  diviiend  inthe  meim, 
time.  Whereupon  the  Ld,  Chancellor,  uppn  heariqg'couniy, 
rcferred.it  to  the  commifiioners to  take  an  account  of)*what  was 
due  to  W.  and  H.  re({>eAively^  fer  princi^^4dUid'.int6rdlbn  their 
r<rf^cclive  mortgages,  and  ordered,  that  fo^muoh  of  die  faid  mort- 
gaged premifles  as  remain  unfiddy  tobe^lbid  ta  thev  beft>  >Uddef, 
and  the  monies  adfinig'to  be  applied  Da  th^  dUchafge  pf  MB  principal 
und  intereft  due  to  the  i^id  VV.^atlhe  firft  place,  anii  then  of  the 

(aid 


fatd  H.  together  with  his  cofts  of  application,  by  petition  to  this 
court,  to  be  fettled  by  the  (aid  commiflioners  $  and  in  cafe  the 
petitioner  and  affignees  fliould  differ  about  the  fame,  and  if  the 
&me  (hould  not  prove  fufficient  to  pay  tfiepetitiOAer  his  principal 
and  interefr  and  coAs  as  albre&id,  then  (he  petiribner  to  be  ad- 
mitted a  creditor  for  fuch  deficiency,  and  be  admitted  to  a  divi* 
dend.  Sec.  for  the  fame ;  and  that  the  feid^V.  and  H.  \kf  e^mined 
touching  the  account,  and  to  produce  upon  oath  all  deeds,  books 
of  account,  and  vouchers,  &e.  MS.  Rep.  31  May  1737,  upon 
the  petittoA  of  Wm.  Howel,  of  Exeter,  Efq* 

(Y)     Diftribution  to  ivhom;  anS  how.     In  Cift  See  (t)  pi. 
.   of  Partoerfhip.  .^.as. 

X.  XOINT Jfbts  arc  to  be  pai4  out  eftbijmntftockfirfi^vd  if  OnajoiMi 
J   there  be  an  &virphs^  then  that  ought  to  he  appliid  to  pay  ^pk^^ 
particular  debts  of  each  partfiori  but  if  there  be  not  enough  to  pay  cjagai^^^* 
all  the  joint  debts,  and  if  eithetr.^  the  partners  JhiiU  pay  mon  than  twotrs^tf 
a  moiety  of  the  joint  detts^  then  Jucb  partntris  to  come  in  before  J*^j*^, 
the  commiflioners  of  the  bankrupts,  and  be  admitted  as  a  ereditor  J^  .nowed 
for  what  bt  Jball  fo  ptn  over  and  ahove  bis  moiety.     2  Chan*  to  come  in. 
Rep.  226.    34  Car-  2.  E.  of  Craven  &  al'  v-.  Kiiight  &  al'.  Iffe^*|j^"* 

to  be  ap- 
plied, fird  to  pay  the  partner Aiip  delH*f-*n<l  then  the  (lepanite  ^^ht*;  tod  the  fcparatc  iQcBo 
to  pay  firO  the  ftwtratt  crtiUoriy  and  ifcerwardt  the  fartnerjhip  creditors  \  per  Cowper  Chancel* 
lor.    s  Vera.  706.    Mich.t^i^.    Crowder'ictre.——»«Wnu>Xcp.  3*6.$. P.  per  Ld. Cowper* 
^«^$.  p.  a  Wraa'a  Rep.  500.  by  Ld.  (?.  King»  Mich.  1748.   Z%  piurte  Cook. 

2.  Two  partners  in  trade  put  in  tMteb  an  ejuaijtick^  and  agreed  f  lO)  3 
by  covenant,  tbat  tbe  ftoeh  JbouU  fay  the  debts  of  the  flocks  ^rtd  A  ouaire  it 
nntber  of  their  feparate  debts  Jbould  charge  tb^  floik^  buc  onlyliis  Jif^  fciarate 
own  eftate,  or  to  that  eSbsBL    TJ^ey  both  heeamebanirup$Ss  and  k  creditor 
cominiffion  agtinft  them  berth  ^^  one  of  them  oend  Jhparately  mot^  <»>uid  have 
than  tbe  other.    The  queftion  was  between  the  ftipabte  credk6r%  ^^Zuoil  ' 
of  each  bankrupt,  and  the  creditors  on  aocoont  of  the  tdnt  ftock )  under 
fortfaefe  would  exclude,  tbe  fefsarate  creditors  from  charging  the  ^^""^  . 
joint  ftock,  but  that  it  fliould  laeisfythc  ftocfc  debts.     But  the  Ibl'*"" 
I#afd  North  was  of  a  contcary  opinion  ;  &r  thac^irenant  of  the 
partners  cannot  bind  any  of  their  creditors^  biit  only  themfeives. 
aChaa«  Cafes  139.    rafch.    35  Car*'2«  27.   Ld.  Craven  r« 
Widdows. 

3.  R^  S.  and.  6,  were  partners'togctber  in  die  trade  of  a  dry- 
£dtef  ;  .C  embesuUee  and  wa/k$  the  joitet-fhcis  controls  private 
debiSyOnd  beeomee  a  bankrupt.  The  commii&oners  aiRga  the 
goods  in  partnerfliip*  Bill  Dy.R#  the  plointilF.for  an  r.ccount, 
and  to  have  the  goods  fold  to  the  heft  adhrantage;  and  i'l lifted 
that  out  of  .the  produce  oC  thfs  g^od^i  the  debts  oiviJig  by  thJo»nt^ 
trade  ought  t§  be  paid  in  the  firfl^  ptaeoj  and  that  out  of  G's  flyare 
foAfa&mt  mufl  be  made  for'whut  G.  bad  wafteti  or  embr^xhd^ 
thftt  tiie  afligiioca  could  fat  ia  no  'j(»etter  a  cafe  .tbaa  the  ha^^'^rupt 
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hmkVy  an^  were  intitled  only  to  what  his  third  part  would 
Stmount  unto  clear  after  debts  psud  aad  dedu&ions  for  bis  embe£-> 
element ;  and  the  court  Teemed  Co  be  of  that  opinion  ;  but  fent 
it  to  a  mafter  to  take  the  account  and  ftate  the  cafe.  2  Vem.  293. 
pi.  283.    Trin.  1693.    Richardfon  v.  Goodwin  &  al\ 

4.  If  em  or  niore  af  the  jeini  tradirs  is€$m0s  hankrupi^  hie  or 
their  proportions  only  are  affignable  by  the  commtflioaera  to  be 
held  in  common  with  the  reft,  who  were  not  bankrupts;  at 
Nifi  Prios  before  Holt.  12  Mod.  446.  Paicb.  13  W.  3.  B.  &• 
Anon. 

5.  Trover  for  three  hank  n$tis^  ipriiich  were  f^tyabU  to  J.  and 
Co.  and  upon  the  trial  it  was  objected  that  the  fole  intereft  of 
thefe  notes  was  not  in  A.  alone,  &c.  and  that  A.  bad  one^  a  parttur^ 
one  J.  tvbo  diid  before  ibt  drawing  of  thjffe  noUSy  and  fd  bis  exe- 
cutors having  not  renounced  the  partnermip  were  ftili  interefled 
in  all  things  relating  to  their  trade.  And  J.  Powell  held  that 
this  was  true  enough,  for  prima  fecie  the  exnuton  of  J*  ftmll  Bt 
taken  to  continue  in  ibe  partner Jbip  till  tbey  renounce  it^  and*  00 
renunciation  being  made  out  in  this  cafe,  but  fotne  of  the  executors 
having  proved  the  will,  they  were  interefted  in  thefe  notes  too^ 
tiiou^  they  never  aded  in  the  trade.  Per  Powell  J.  Sooaeriec 
ailtzes,  5  Ann.  in  Arthur's  cafe. 

On  a  joint  6.  Separate  creditors  zilowtd  to  come  in  under  z  joint  com-* 
fit? "he  ^(^^^  again/l  two  partners  ;  but  the  joint  ejfe^s  art  to  bo  ap^ 
joint  creda*  pUcd^  fifjl  to  pay  the  partnerjbit  dehts^  and  then  the  feparato  debts'; 
tofian-  firft  and  as  to  the  feparate  eflfc£h,  nrft,  the  feparatc  creditors,  and  after 
^^kfti^   *e  partnerfliip  creditors,  are  to  be  paid  out  of  the  fiune.     2  Vern. 

on  the  pan*        ^^     ^m*  \  x       r^  y^i 

nerfhip        706.    Mich.  1716.    £x  parte  Crowder. 

ciFc£b,  and 

if  thrre  rcmams  a  furplui,  then  \^t  fcpaiite  creditors  are  to  be  admitted.    3  Won't  Rep. 

t5Uili.i789,    Horfcy't  cafe. 

7.  If  a  joint  commiflion  of  bankruptcy  ifllies  out  agaunft  two 
joint  traders,  it  was  queftioned,  if  feparate  creditors  may  come  in 
under  it  ?  And  that  they  may,  it  was  argued,  that  if'  there  are 
two  joint  traders,  and  one  becomes  a  bankrupt  one  day^  and  the 
other  the  next  day^  and  a  joint  commiffion  is  taken  out,  dtfierent 
relations  muft  b^  had  under  the  joint  commiffion  with  r^ard 
to  the  different  times  of  the  bankruptcy,  and  the  diftribuHon  under 
.  it  muft  be  the  fame,  as  if  feparate  commiffions  bad  been  taken 

L  104  J  Q(|(,  YoT  in  both  cafes  the  joint  fund  is  prhnarily  appKed  to ' 
the  joint  debts,  and  the  feparate^  fund  to  the  feparate  drifts,  and 
then  in  an  average  tf)  the  joint  debts  &  vice  verft.  So  are  tiie 
orders  In  the  court  of  Chancery  in  the  following  uyibnCes,  ^ix. 
A.  and.B,  were  partner^,  but  the  pattnerflirp  bemt 
dliTolved,  and  A.  (etting  up  for  himfelf  became  banlnUpt^  and  m 
commifCon  iflued  out  againft  him,  and  then  B.  fidkd,  and  n 
commiflion  iflued  againft  bim,  ^t  joint  creditors  wereadmiHed 
to  prove  their  joint  debts  undir  the  Jep^ate  commiffidkr^  and'  cites 
22  Jan.  1738,  the  cafe  of  Stephens  v.  Baown  akb: 'Al»t ama. 
——And  that  22d  '^pril  1729,  it  was  ordered,  that  the  joini>efbte 
(hould  go  to  the  joint  creditors^  and  tiic  xenaining^^aft  ^of  ^to 

joint 
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joint.  cftate»  which  vefyoStively  belonged  to  each^  (hould  go  tp 
tbtir /if  arati  credit9zs  upon  %  joint  commijjifin  fucd  gut  againll  the 
then  defendajQts>  and  cited  HORSsy  v.  H^yham  and  Heyuai^, 
And  that  z  Geo.  2.  m  C.  B.  two  b^wig  yflwr  oMigoru 
and  after  baokruptSf  i&parate  commifTions  were  taken  out  againit 
them,  and  the  feparace  coiomiifioners  refufing  to  let  in  the 
obligee)  he  brought  an  ai^on:  againft  one  of  the  obligors  but  tb? 
ilcfcndayit  ^having  got  a  certificate  under  the  feparate  comoiiflion 
was  difcharged^  Matthews  y.  Aianq.  Which  prioves  that  joiof 
creditors  may  come  in  under  feparate  commifHons,  and  by  the 
iaaie  reafon^  feparate  creditors  may  come  in  xxdi^T  a  joint  com* 
mii&on,  and  the  law  being  fo,  evtry  ajfignec  may  nc9Vir  by  fetting 
forth  the  ipecial  matter  i  and  beftdes,  if  the  affignee  of  the  9the.r 
fart  will  not  joitty  he  may  be  fummoned.  and  fevered.  And  tht» 
court  thought  the  laft  cafe  cited  came  fully  to  the  point  of  thf 
principal  c^e,  and  therefore  inclined  to  give  judgment  accordingly  ^ 
fed  adjomatur.  Gibb.  282.  Pa6;h.  4.  Geo,  9.  B-  St..  Grace  ^ 
Heyham. 

(Z)     DiftnbutioiH   where  Debts  are  due  ta  tbe 

Crown. 

I.  /^N  a  fcire  facias  on  an  extent,  the  cafe  was  this.     Dixon  a  MS.  Rep, 

V*/  nceiHMr  general^  zs  principal,  and  Geprge  Newell  and  H>J'.8Ann. 
Jrfcph  I^^  -ell  (as  his  fecurities)  became  bound  to  the  Queen  in  iheq^ucMhc 
23000I.  Upon  this  bond  an  ixtent  iJTuet  agamft  the  body,  lands  Qaccn  v. 
and  goods  of  G.  Newell  and  J.  Newell,  dated  j  December ^  and  Arnold. 
^9n  tht  8  December  an  inquijition  was  taken  upon  the  faid  ex- 
tent^ whereby  it  vns  found  that  the  defendant  Arnold  was  indebted 
tTGiorge  Newell  in  log).  I2s.  Upon  the  return  of  this  inqui- 
ii tion>  a. fcire  facias  is  fued  out  againft  Arnold,  and  he  comes  in 
and  pbadi^  thqt  upon  the  %d  of  the  fame  Pecember  G,  Newell 
became  a  bankrupty  and  that  thereupon  a  commijpon  of  bankruptcy 
xfTuid^  and  that  proceedings  were  had  thereupon  according  to  the 
^veral  ilaiutes  made  concerning  bankrupts,  and  that  6  December 
.G.  N  was  found  a  bankrupt^  and  that  thereupon  the  commifioners 
^tgned  0V£r  his  eflate  and  effeSls  tq  one  Taylor^  fo  that  he  tht 
Jusfitndnttt  was  not  indebted  to  the  faid  G.  N,  but  to  the  ajfi^nees  of 
jM  e$mmJlfiim.of  bankruptcy*  Upon  this  plea,  the  attorney  genera]^ 
^in^rri^and  'inews.  for  caufe.  two  thing?,  ift.  That  it  was  not 
f$i  forth,  what  a£f  (f  bankruptcy  the  faid  G.  Newell  had  committed^ 
apdy  2dl7j,  That  he  had  not  jet  forth  the  cot^mijpon^  and  that  tht 
\mnmiJlioners  bad  a^'ujged  and  declared  G.  N  to  bj  a  bankrupt^ 
find  that  %hi>  fka  amounted  to  the  general  ijfue.  The  barons  de- 
Jivcre^  their  opinions  feriatirh, 

Ai}4.iBsu:pa  LoycU  fald>  that  the  plea  in  this  cafe  was  naught, 
aft,  BfPaudp  the  defendant  had  not  fet  out  what  a£l  of  bankruptcy  ^ 
Qeorce  Newell  had  committed  >  for  this  being  in  the  cafe  of  the  L  ^^5  J 
dovfia^i^  is  ^^^  ^i^^¥^  to  %  only,  that  fuch  a  day  G.  N. 
*   '  -  '  I  4  manifelUy 


manifeftly  became  t  basdcropl»  though  this  fort  of  pleading  to  bar 
a  fubjed  may  be  good  ^ough^  a' plea  to  a  common  intent  being 
good,  but  in  cafe  of  the  crown  it  muft  be  certain ;  and  sdly.  Be- 
caufe  be  had  not  lot  forth  that  the  «ommiffioiiers  had  Ibnnd  fafan  a 
baBfkru^tjior  the  codM&ii&oners  itre  to  proceed  upOAsthe  ftatiilea^ 
and  they  ought  to  bring  the  party  within  ^  extent  of  die  aAs  i 
and  bf  this  opinion  .was  Ward  Ch.  Baton. 

But  Baron  Lovell  obferved,  that  there  was  another  Auitiii  the 
plea,  becaufe  in  ietdng  out  the  affignsient  ijt  was  n9tf&adeivntb 
'0  prsfert  imuf'm 

.'Baron  Price  held,  tbat  tiie  {heading  was  foficient.  As  to'die 
firft  caufe  affigned,  he  faid^that  the  old  precedents  in  the  cafc 
of  bankrupts)  did  /et  forth  all  the  proceedings^  as  thfe  petition^ 
the  granting  of  thecommiffion,  &c.  and  what  was  done  thereupon^ 
but  the  ptecedbots  of  late  were  otherwife,  and  they  donotfet  forth 
any:  particulars,  but  only  in  geneial,  that  fach  a  day  he  became  4 
bankrupt*  Lut*  1014.  In  an  afilidipfit  by  affigneer  of  ooni* 
mifliafiefB  of  banknipis,  the  (hort  wiay  is  now  omy  ufed,  ix4iea  a 
perfen-  is  declared  %i  \m3fxvi^  by  coomiiffionerS)  it  is  not  mf 
way  material;  fbroli  an  iffue  whether  »  man  be  a  faaokntptor 
tkat^fhmtgk^O'pgrfiadttr  ti£t  rfhankruptijf  i$  affigmdinflH  plm^ 

'  The  judgment;:  or  deblarations  of  die  commiffioners  ta  llo  e%i* 
droce  in  a  trials  and  confequently  it  cannot  be.materiat;  Bqt 
now.  as  to  the  matter,  whether  this  matter  oughl:  to  ,be  moi^ 
particularly  fet  9ut  in  the  cafe  of  the  crown,  be  did  hot.^tUnk  it 
iseceflary,  for  b^  the  fiune  reafon  that  one  2&  of  bahkruptcyiaiight 
to.be  fet  forth,  all^the  ads  of  bankruptcy  ou^ht  tq  bd  ibt  totAki 
and  the  a£l  id  .bankruptcy,  or  the  declaration  oif  die,  commifii 
fiMersy  is  not  any  wife  material,  neither.is  it  any  evidtonce*  As 
to  the  zd  ecBoepnon^  tibat  this  fort  of  pleading  am^mftedt&  |Sr 
general. ifuiy  mi  tbat,  though  this  fort  of' pleading,  oiiglkt.te 
good  in  the  declaration,  yet  it  is  not  ^ood  in  a.plea;ibe£u<^ 
S>at  a  dcclaratbn  required^  mote  certainty  (t)$A  a^'ideai'^Co. 
Litt.  303...  In  a  decbri^tion  evtory  dittig.  muft. be-  affimadpacH 
licular)/^  ^  N<^w  i^  lo  the  iaymg  thai  be  Wasiodebtea  to/Tiijrlbr. 
aadJidt  no  the.crdwn^  wbetlier  or  no  this  atinouoled  toidiai^e^tel 
iiftie;  'he  ffijd,.that to  make  a  general  iffiiC) they  ihould:hiwegoM 
into^  particulatit^t  but  here  ihis  is  done  not  (bU>en4Mig^.  Ar 
II  Jao.  cap.  4.  Uf&  enacted,  that  wfaenfoevef  :tlie  Xin^'Stid.Suk 
from  under  whom  the  King  cbams»i(c«  halb  bemj  blr)fliall.bc% 
OMt  of  po(IbfliQn>for  ^wentj|r  yeais,  and  fliall  oc»t^  tet*  itsKfe  tblakk 
thepmnts  of  anylandsi&c,  wttbin  cwenty  ycaits /beforritiie.in** 
formation  pr  intrwon-  to  be  brodght.  to  reeovor  theHlait^|i  •sh^ 
defex^diant,  &Ci  may  plead  the  ^efveosLHTue,  if 'be,.&c»  titinbfif^ 
fuid  (hall  not  be  ^pr^Sad  to  plead  /pectal|r;  and  Where  ws^^in^ 
formation  of  intrMHoii^  may  fUl>)  aqd  apny.  be  brought. on .^ttw 
King's  belialf,  tkq  fcire  ^tas'  fliaU  be  brought  wiftreuabo  the 
fubje<Sb  ihall  be  forced  to  a  Special  {deading^  but  the  pastiriw^ft 
before^ob^gcd^|o  (st  forth  his  tille.  Where  ^  man  wodo^tdo^ 
«dv4otagf  of  a  matter.pleiulfid  ^^^WKmit^«Q6^$^mA^iBi»f 

upmi 
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upon  a  demurrer,  he  muft  aflign  it  for  cauTe.  x  Cro*  146.  Ward 
▼.  Biunt.  Baron  Bury  was  of  the  fiune  opinion,  that  the  pleading 
'wasgood. 

llie  qveftion  of  law  in  this  cafe  was,  what  operation  this 
extent  had,  and  whether  or  no  the  goods  and  chatties  of  G.  Ne<^ 
vreH  were  not  bound  from  the  tefte  of  the  writ  of  extent  f  A6 
to  this  point  it  was  refolved  per  tot.  Cor.  that  judgment  Ihould 
be  jziven  for  the  Queen. 

Baron  Pcicetugued,  that  it  is  agreed  of  alt  hands,  diat  in  cafe 
of  an  execution  for  a  fubje£l,  whether  it  be  an  elegit,  or  fieri  j-  -;  -. 
£wias,  or  an  extent,  the  goods  and  chatdes  of  the  psuty  were  L  '^  J 
IkMind  from  the  tefte  of  the  writ,  before  the  ftatute^of  frauds  and 
perjuries,  by  virtue  of  which  ftatute,  the  property  of  the  goods 
of  the  party  againft  whom  a  writ  of  execution  is  fiied  out,  is  not 
bound,  butfrdm  the  time  that  fuch  writ  is  delivered  to  the  iherUf^ 
&c»  io  be  executed.  But  this  ftatute  does  not  extend  to  the  cafe 
of  the  crown*  On  aii  extant  on  a  ftatute  acknowledged  accord^ 
ingto  23  H«  8.  when  a  liberate  is  fued  out,  and  the  goods  arede* 
imrtdby  the  iberiff,  according  €0  thesqppraifement  in  the  extent^ 
tbc  goods  of  the  party  are  fo'  bound  hereby,  chat  Jie  cannot  either 
give,  fidi,>or  difpofe  of  them,  neidier  can  heibrftie  them,'  nor  can 
they  be  diftnnned  for  rent.  The  liberate  here  bas  lelatton  to  the 
ten  of  Ae  extent,  though  the  extendee  had  no  right  vi  the  goods 
nmil  the  liberate,  1  Cro.  148.  Jones  20I;  Audley  v.  Halfey. 
Tihe  writ  to  iUfe  does  not  give  a  property,  but  it  is  only  a  protec* 
tioft  frbmtbe  crown  to  have  the  gooas  delivered  over  to  the  oarty, 
the  Uberaie  is  but  a  ftnifbing  of  the  execution.  There  is  iuch  a 
lien  upon'  die  goods  from  the  tefte  of  the  execution,  that  if  the 
portyi'die,  or  i^gn  away  his  goods,  the  fhmS'  may  execute  the 
vMt  againft  :the  executor,  or  againft  the  afiignee,  Rolls  Ab.  896. 
Thtriikenik  of  &e  roods  is  bound '  though  the  proper^  be  not 
Woisfcnred.  See  Keb.  930;  932.  Bailey  agionft  Sunning; 
S]d»ft7i,    lJLev.173.    " 

Nowst  wfilbebard  to'varythis  in  the  cafe  of  the  crown,  or 
to  nike  a*  tfonftitiAkflri  to  leflfen  the  prerogative  of  the  crown. 

df  Extents  there  lye  ft  vehd  fcrts,  for  iotne  are  general  to  fcifd 
tiody,.  farnd and  goods,' fome  have  a«ommiffionin  them  to  find  debt§ 
byincpiifitioh, or othervrtft^  feme  are  to  feife  into  the  Queen^s 
ktodsQntil  the*  debit  are  fiitisfied,  and  ibme  of  thefe  extents  are 
lD<tIlthe<gobik  ofthe  pai^^  land  others  arc  that  the  goods  ihiuld 
Slot  be  'fold  but  by  order  from  die  court.  But  thfs  is  only  as  a 
check  upon  tb^  offloer,  not  but  that  the  crown  hath  the  property; 

In taAtf'k  ftatute  ftapie,  according  to*  27  £.  3.  cap.  8.  the 
goods  of  the  party  are  to  be  feifed  and  delivered  to  the  party  ^ 
ODW  ^s  gpMs  an  immediate  property.  But  in  cafe  of  a  ftatute 
merchant  this  is  not  fo,  for  there  goes  firft,'  procefs  againft  tho 
bodyj  and  tkcn'upon  ^  rettirn'of  $  non  eft  inventus,  or  a  mor*^ 
tuus,  tkere  0008  an  extent  a^aiiift  the  lands  and  goods.  ThiA 
matk\tc  ^vKh  ftronzer  In  the  cafe  of  the  crOwn 
*  ^'Exttbutiong'ibr  the  crown  have  relation  to  the  time  of  dio 
twcuttoirawndodi  ud  tb«  go*d»^  and  datttes-  of  the  party  are 

bound 
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boand  from  that  time  into  whoTe  lumds  foever  they  come  s  a  i^ 
Ab-  157.  171,    Sir  George  Fleetwood's  cafe. 

In  Djrer  67.^  STRiNcreLLOw's  case.  Stringfellow  £ued  a 
writ  of  extendi  fiictas,  out  of  tbe  Chancery^  t%  have  esoscutior^  of  a 
flatute  ftaple  agaiciA  one  Brovmofope^  aud  takes  (he  gooda^  ac- 
cordingly, and  feifes  them  into  the  King's  haock,  but  there  is  no 
lAkerate*  Then  there  comes  a  prerogati\^  writ  out. of  the  Ex* 
chequer,  rehcarfing  the  Kling's  pretx>gative»  that  he  ought  to.be 
Attsned  his  debl^  and  commanding  the  iherilF  to  levy  upon 
Brownefope  a  debt  of  500).  which  be  owed  the  King,  and  if 
be  bad  not  fuftcitnt  to  extend  his  land,  and  this  writ  was  deUvesed 
to  the  flieriff*  after  the  day  of  the  return  of  the  iirft.writ,  but  the 
firft  writ  was  not  returned  at  the  day.  And  the  Iberiff  beceupoo 
returned  the  Special  matto*,  and  it  was  held  in  the  £xche<}ue£^ 
that  the  (her  iff  (houid  be  amerced  if  he  would  not  amend  bis 
return  (i.  e.)  return  that  he  bad  fa^ed  the  King's  debti  for  tb^ 
property  of  the  goods  was  not  in  Stringfellow,  before,  that  tbe 
goods  were -delivered  to  him  by  Tinue  of  the  liberate. 

There  is  a  very  ancient  ftatute,  15  £.  3.  19.  recitiiig  that, 
forafinuch  as  the  iCing  had  made  protsdions  to  diverfe  perfone 
L  107  J  ^^ch  were  bounden  to  him  infome  manner  of  debt,  that  they 
Cbould  not  be  impleaded  of  the  debts  which  they  owedito  others 
till  they  had  mode  gree  to  the  King  of  that  which  was  ^ine  to  bioa 
by  re^n  of  bis^  prerogative,  and  fo  during  foch  time  no  man  batb 
ufed,  or  durll  implead  fuch  debtors,  wherebyit  is  ailented  and 
accorded,  that  ootwithibnding  fuch  protedioiis,  the  prties  which 
bave  anions  agatnft  their  debtors  (hall  be  anfwered  in  the  Kind's 
court  by  their  debtors,  and  if  judg4nentbe  thereujpon  givenfor 
tile  pbintiff,  the  execution  of  the  fame^  judgment  uaU  be  put  ia 
fa^nce,  tiU  gree  (hail  be  made  to  the  King  of  his  debt.  And 
if  the  creditors  will  undertake  for  tbe  King's  d6bt  they  ihall  be 
thereto  received,  and  (hall  have  execution  of  the  debtors  of  tbe 
debt  due  to  them,  and  alfo  (hall  recover  againft  tbem^as  ouicha^ 
they  (ball  pay  to  the  King  for  them* 

As  to  the  objedion  that  this  caie  differs  from  the  common  caft 

of  extents  for  the  crown,  for  that  here  is  a  d^  found  which  is 

in  a  third  per(bn's  hands,  the  extent  has  bound- the  mooey,igood% 

and  chatties  of  the  party  himfelf,  but  not  tbe  debt  in  die  banda  of 

.  Arnold. 

Nbw,  this  debt  in  ArncJd'^  hands  ts  a  ctattle,  thou^  it  bf 
but  achofe  in  a^on,  which  in  the  cafe  of  a  fuh)e&.is  not 
jUIignable  nor  liable  to  any  execution  i  but  in  the  cale.  of  th^ 
crown  it  is  aiBgnable  imd  liable  to  execution.  But  It  is  £iid, 
%bat  this  is  not  the  <chattle  of  George  NewdL  Vid^  StamC 
Prerog.  45.  17  £.  2.  cap.  i6«  under  the  word  cat|^  .a|e  only 
eomprehended  leafes  for  years,  the  ifluefi  and  profits  of 'tbe  Ian£ 
of  thofe  that  fly  for  foleny,  until  fuch  time  as  they-  (ball  lie 
attained,  and  acquitted,  and  ot'  clerks  conviiS^  until  he  ba&  saade 
bis  purgation,  emhlet&ents  gieiwing  upon  the  ground  at'tbe^ioif 
the  forfeiture  e(f  the  goods  firft  began  to  take  pbce,  a«^ight  of 
t£ticMi  if  gopdn  as  Yf^rt  goods  aiFO  tsktu.  aj^f^foiiejUly.fto9 
>       .  a  felon, 
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S  fdoQy  or  where  one  is  indebted  to  a  felon  by  obligationi  er  is 
accountable  to  the  felon  for  any  receipts  or  otherwife.  Thif 
fiatute  of  £•  2.  does  not  give  any  thing,  but  only  (hews  what 
Ihall  be  forfeited*  Under  ithe  word  catalla  are  fomet&ni^  take% 
goods  which  the  felon  had  no  projperty  in ;  as  if  a  man  delivers 
money  out  of  a  bag  or  corn  out  of  a  (ack  to  one  to  keep^  wh0 
is  afterwards  attainted  of  felony,  the  money  or  corn  in  fucU  C4fe 
is  forfeitecL    Stamf*  Pr.  45*  6.    6  H.  7.  9.  a.    19  H.  7.  47. . 

It  was  objected,  that  it  was  not  the  exigent,  but  the  inquifitioa 
that  bound  the  goods.  But  it  was  anfwered,  that  the  inquiA- 
ticMi  was  only  an  w&  in  purfuance  of  the  extend,  and  implied 
wttfaiii  the  extent  itfelf.  It  i$  an  inquifition  of  informacion  and 
iuftru^on  only,  and  not  of  untitling.  It  has  fuch  g  relation  te 
the  extent,  that  the  whole  together  makes  but  one  executions 
Snppofe  diat  there  (houldbean  extent  and  no  inquifition  at  all  fliouU 
be  taken  upon  it,  but  the  (KeriiF  ihould  return  dial  he  had  kihi 
tlie  debt ;  this  would  have  been  good,  though  th^  debt  were  i« 
the  hands  of  a  third  perlbn  i  now,  if  this  be  fufficient  ground^ 
fer  you  to  bring  an  a£kioa  for  the  crown,  the  inquifition  is  not 
maCerial.  It  b  but  an  inquiry  to  find  the  debt,  but  when  there 
is  an  inquifition  it  is  fuller  and  more  entire.  And  there  is  a 
miftake  in  the  conclufion  of  the  plea  abfqiiie  hoci  that  the  de<- 
feodant  was  indebted  to  the  Qiieen  tempore  inquifitionis }  for  it 
fluNild  be  that  he  was  not  indebted  to  the  Queen  at  the  time  of 
the  tefte  of  the  extent. 

If  there  be  a  difficulty  in  making  this  relations  the  inquifition 
finds  every  thing  that  was  before  tlie  extent,  but  not  any  thing 
fince  the  extent,  but  in  purfuance  of  the  power  of  the  extent. 
It  is  but  a  bare  informacjon,  and  it  doth  relate  to  the  extent*  An 
inquifition  upon  an  elegit  relates  to  the  elegit  *,  fo  a  bargain  ^ 
£de  inroUed,.  relates  to  the  date  of  the  bargain  and  b\^  So  if  a 
feofluiem  be  made  with  a  letter  of  attorney  to  deliver  feifin,  and 
after  an  affigament  is  made  by  commiilioners  of  b^krupt^y,  and 
then  livery  is  made,  this  ihall  relate  to  the  feoflFment^  for  all  is  t  ^08^ 
but  one  conveyance.  If  geods  are  bailed  or  fold  upon  condition, 
and  the  bailee  or  vendee  becomes  bankrupt,  and  the  commiSoners 
affiga  his  eftate  and  effe^  and  then  th^  condition  is  pfisformod^ 
lUs  ofver-raaohes  the  bankruptcy. 

It  was  further  objected,  that  it  would  be  of  dangerous  ^^ctoT^ 
Mence  that  exttnts  ihould  over«reach  the  d^bts  which  are  to  be 
oftributcd  among  the  creditors.  But  it  was  apfy/erod,  that  an 
extent  was  a  matter  of  record,  whereof  every  perfon  ought  to  take 
notice.  When  an  inquifition  is  taken,  though  ic  be  100  miles  oF, 
it  is  no  more  than  the  extent  itielfr  But  it  was  faid,  that 
without  this  proceeding  it  might  be  of  great  damage  to  the  crown; 
tot  tradefinen  maf  commit  an  a£l  of  bankruptcy  in  a  covenous 
avmner,  and  fo  as  it  cannot  be  known,  as  it  was  done  in  this  cafe  $ 
Car  kcs9  the  creditors  wero  very  quic|c,.and  a  commtifion  of  benfe* 
IQpecy  was  tad^en  out  before  the  inquifition  was  taken,  and  it  was 
their  intereft  to  defeat  the  extent,  fo  that  the  danger  attends  the 
crowa  mOiPC  thaa  the  fiil^edi.    Tbe  perfon  indebted  is  not  any 

way 
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way  prejudiced ;  for  it  is  the  fame  thing  to  him,  whether  be  fKp 

,    dae  moiteytct  die  fine  or  to  cbe  Either* 

-  Theaot  of  haaloruptey  it&lf  does  not  bind  the  property,  but 
thftt  contimtiis  ih  the  bankrupt  until  4fae  alfiignixKnC  is  *  made. 
3»;Kebie  '6t6«':  bt  iAt  imwn-  M'tgaiicm  the  defendant  pleaded, 
that  before  thea&bn  brought,  the^l^ntiff  became  a  bankrupt; 
to  which  the  plaintiiF  demurred ;  and  per  Cur.  the  plea  is  ill,  and 
until  an  allignment,  the  debtor  is  defencelefs.     Payment  of  a  debt 

.  to  a  bankrupt  before  .the  comml&ion  fued  out,  U  f(ii>pfi  enou^ 
and  fo  it  is  before  his  debt  be  ftffigned*  Andrews  v«  Spicer.  By 
X  Jnc.  cap.  rsr&.  14.  No  debtor  of  <be  bankrupt  flialibe  endan- 
gered for  the  ptoyment  of  his  or  &icit  debts  truly  and^  bona  &3t 
to  any  fuch  bankrupt,  before  fticb  time  as  he  iaaU  underftand, 
and  know  that  he  is  become  a  bankfiipt.  '     .  .  ^ 

Now  in  this  cafe  Arnold  could  not  be  damaged ;  for  he  did 
not  know  that  K^eil  bad  eommhted  an  ad  of  bstHk^i^,  but 
srfi^er  hb  had  n^ri^  tif  the  bankruptcy,  it  was  equal  io'him  timetfier 
he  Mid  it  t6  llhe<^ctti,  or  to  the  aflignees  of  the  conimiHidners. 

^efides  the  crvwnis  taken  mtia  rf  in  21  Jnc.  (op.  m.  Bi  xo. 
It  is  tfatreby  enadied,  that  if  it  (baH  happen,  any  of  the  lands, 
tenements,  goods,  chatties,  debts,  or  other  eftate  of  any  bankrupt^ 
to  be  extended,  aft^r  fuch  time;  as  he,  or  (he,  is  become  bankrupt^ 
hf  any  perfon^  pexfons,  under'cblbur  or  pretence  of  his  ot  their 
becoming  an  accomptant,  or  any  way  indebted  to  the  King,  his 
heirs  or  fucceflbrs,  it  ^all  be  lawful  to  and  for*  the  commiffioners 
to  ej^mrne  upon  oath,  whether  the  faid  debt  was  due  to  each 
debtor,  or  accomptant,  upon  any  bargain  or  contrad  originally 
made  between  fuch  accomptant  and  the  (aid  bankrupt,  the  laid 
debtor  iknd^adcomptant,  and  his  or  their  fervants,  and  if  fudi  bar- 
gain or  coiitraft  was  drigtnaKy  made  to  and  with  any  other  ^tttaH 
orperfons,  then  l^  faid  dtAit6r  or  accMiptant,  and  tor  the  ufe  and 
truft  of  any  ttthef  pcrftm  or  oeribns.'  The  commiffidfncre,  or  the 
greater  pert  of  ^em,  may  order  afnd  difJ>ofe  of  all  fuch  lands,  &c. 
goods,  chatdeS'tod  debts,  fo  extended  as  aforefeid,  tb  and  for  the 
ufe  of  the  creditors^  Sec.  And  this  is  now,  as  if  it  had  f:M,  that 
Where  a  man  {ball  be  a  bank^pt'  befbre  fuch  tim^,  ^s  that  there 
is  an  extent  fued  otit  for  a  jtrit^stttd  true  debt,  tht  commifBonera 
ihall  not  intermeddle  with,  nor  fi^U  -the  go6ds,  there  (bein^  fbch  a 
lien  upon  the  extent,  fo  that  lipdn  the  whole,  die  'mUchief  and 
incomrenience  will  be  on  the  pdxt  of  thetrrdwn.  '  Jud|g;a[keht  for 
the  Queen.    Per  Cur.  .      -  •  v 

.      •  ji    •  -■       ' 

t  ^^9  ]  (A<  a)    Partners.    Where  one  is  Banfcrijpt;.  ..How 
the  other  (hall  be  charged^  Zee* 

lev.  17.  '•T5  A"^  S.  were  two  joint  Migees  i  S^  became  aiakirufi^ 
s.c.it  was  13  •  and  the  commiifioners  affigfud  the  debt  te  B.  the  frfain* 
r^Shtthtt  ^^>  *^  co-obligee,  (being  himfelf  a  creditor)  for  the  bendit  of 
B.  miy      himfelf  and  the  other  creators}  the  queftion  was,  whether  this 

bripgtc*  ^IfaS 
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Wfi  a  good  aiEgnmenc  ?  per  Windham  J;  if  tbcxc  Be  Ivo  obligee^.  ^^^  *^0Bei 
tbe  one  cannot  releafe  the  other,  becaufo  a  thing  in  adion ;  and  ^°^  ^^ 
per  Twifden  J.  the  fiatiiite  laith,  that  the  affignee  {hall  have  the  the  only 
fiBBe  a£tion  i  but  here  the  bankrupt  cannot  halve  an  a£kion  without  meihod  to 
the  others   aijbmatur.     Raym.  6.  HiU.     12  Car.  a-  B.  R.  '^^^^.^r 
Boflfione  v«  Radeliffe.  if  it  'had 

been  tflign- 
cd  to  another,  he  alone  could  not  brin^  altipn  for  the  moiety,  and  the  a6lion  muft  be  brought  by 
Ac  allignee,  by  ibe  ftatute,  In'hii  qwfl  n|nie,  as  before  the  bankruptcy  it  ought  n  be  brought 
in  die  iMOW  of  the  obKgee,  and  now  i|l  tlic  iatereft  it  in  B.  the  obligee,  one  moiety  in  hit 
own  fifbttfnd  the  other  nifHety^for  th«  advantage  of  the  ereditort,  and  UMrefbre  be  alone 
flmll  miintaln  the  adion  in  hia  own  name,  he  being  obligee  ai  to  one  moiety,  and  aflignee  at  to 
the  other,  and  all  one  and  the  fame  peifon,  and  (Krrefore  to  be  fucd  by  him  alone  (  for  after  the 
•IfigaAcntitJcanaot  be  foed  by  hitn  aod^.  and  to  ihia  Windbrim  J.  inclined;  bat  no  one  being 
icndy  00  (be  pan  of  the  dcfendam,  acliiirnauir.     . 

a.  Jones  nooved,  diat  one  who  was  partner  with  his  brother  a 
bankrupt,  being  arretted,  might  be  ordered  to  put  in  bail  for  tbe 
bankrupt  as  well  as  for  himfelf*  Twifden  (aid,  that  if  there  are 
two  partners,  and  one  bnaksy  ^ouJhaU  not  charge  the  other  with  the 
wboL^  becaufe  it  is  ex  makhcio ;  but  if  there  are  two  partners, 
and  9ni  of  them  Jies^  tbe  furvivor  (hall  be. charged  for  t^  wliole. 
In  this  cafe  jou  have  admitted  him  no  partner^  fy  fiuearing  him  he- 
fire  the  commijftoners  of  bankrupts ;  fo  not  granted.  Mod.  995 
liill.  21  and  22  Car.  2.  B.  R.  Anon. 

3.  A&on  of  trover  well  lies,  by  the  affignee  of  one  partner  a 
kanhrupt  againjl  the  other ;  and  fp  ruled  on  a  trial,  and  agree4 
now.  2  Kcb.  750.  pi.  3.  Pafch.  23  Car.  2,  B.  R.  Tho- 
mas V.  Day. 

4.  If  there  are  auounis  between  two  merchant s,  and  one  of , them 
hecamu  bankrupty  the  courfe  is.not  to  make  th<^  other,  who  per*- 
haps  upon  fiarting  the  accounts,  is  found  indebted  to  the  banicrupt, 
to  pa^  tbe  whole  that  originally  was  intruded  to  him,  and  to  puf 
him  for  the  recovery  of  what  the  bankrupt  owes  .bin^.intc>  th^ 
lame  condition  with  the  reiV  of  the  creditors ;  but  to  make  him  ■ 
pay  that  only  which  appears  due  to  the  bankrupt  on  the  foot  of  the 
account^  otherwife  it  will  be  for  accounts  betwixt  them  afier  ths 
time  of  tbe  other's  becoming  bankrupty  if  any  fuch  were.  Per 
North  Ch.  J.  Mod.  215.  pL  u    Txin.  28  C^,  2,  C«  B.  Anon. 

5*  Joint  debts  are  to  be  paid  out  of  the  joint  (lock  iirft,  and  Onajoht 
if  there  be  an  overplus,  then  that  ought  to  be  applied  to  pay  ^^'£^ ^^ 
particular  debts  of  each  partner ;  but  if  there  be  not  enough  to  cyagah$  " 
pay  all  tbe  joint  debts,  and  if  either  of  the  partners  (hall  pay  more  twotra^ertf 
than  a  moiety  of  the  joint  debts,  then  fuch  partner  is  to  come  in  ''^PJJj"^, 
before  the  comnpffioners  of  bankrupts^  and  be  admitted  as  a  ere*  tre  allowed 
Atof  for  ftrbat  he  &all  pay  over  and  above  hts  moiety,  i  Chalu  to  come  in. 
Rep.  226.    34.  Car.  2^    li.of  Craven ^al' v.  Knight,  &  al.  ^.^al'^c' 

to  be  ap- 
plied, firft  to  pay  the  partnerfhip-debfi,  and  then  the  feparate  debts;  and  the  fcnarate  ciifc£la 
t#»  nay,  firft  the  /epd^ate  tretli't6n\  and  afterw^r.ls  \\'v  partnft/L)^  creJitof*^   per  Cow  per  C 
o  Vern.  |«|6.  .Mieli.  n7<5.    OoMdct'A  x^tc.^ •VVmk'a  Rep.  gtS.  &  P.  per  Ld.  Cowpci 


6.  If 


6.  it  one 'Of  tfiore  of  the  joint  traders  beeoitie  banlcru{>t^  hk 
0f  tMT'frdp9rfi0ns  ^trij  art  offtgnahh  by  the  contitolfliorierS)  to  be 
held  in  common  with  the  reft  irfio  were  n6t  banfid-iij[M!is.  At 
Nin  Pri«§  comti  Holt  Ch.  J.  12  Mod,  44ft.  ?ikh.  13  W.  3, 
B«  R.  Anon* 

7.  If  there  be  feveral  joint  traders,  pavment  to  one  of  them 
is  payment  to  all ;  fo  if  they  all,  except  him  to  whom  the  pay- 
ment was  made,  were  bankrupts,  the  payment  is  only  unavoidalile 
as  to  his  proportion.  At  NiH  Prius  coram  Holt  Ch.  J.  12  M<xi# 
447,    Pafch.  13  W.  3.  B.  R.  Anon. 

(B.  a)    Creditors.     Inter  fe. 

I.  T  F  a  trader,  being  indebted  on  Jimple  centraH^  pledges  goods  for 
X  the  pzyment^  ifnd  promifes  inter eji^  fuch  creditor  £buill  navein- 
tereft  even  between  the  a&  of  bankruptcy  and  the  comm^Epns 
and  for  debts  on  Jpecialty^  the  creditor  {hall  have  intereft  as  weU 
between  the  a£l  of  bankruptcy  as  before.  Trin*  17x6.  Crofly> 
cafe. 

2.  Qeri  of  a  commijion  in  the  frefence  of  the  perjon  at^  wh^ 
injiance  he  fued  out  the  commijjion^  no  other  per/on  betng  b]^  opened 
a  fcrutore^  and  took  out  federal  papers^  and  made  a  pretended  fale'f 
ordered  to  be  examined  on  interrogatories,  and  pay  the  real  vsXm^ 
of  the  goods,  and  to  be  removed  from  the  clerkfhip.  Seleft 
Ca&s  in  Chancery  in  Lord  King's  time*  45*  Trin*  Xi  Gko* 
Mo^ene,  &c.  creditor^  of  Abraham. 

3.  A  mortgagee  Jhall  have  his  intereji  run  on  upon  a  bankrup|l;^$ 
^ftate,  becaufe  he  hath  a  right  in  rem,  but  as  to  other  intertjl^  ii 
ceafetb  on  the  bankruptcy^    Per  14*  Chan,  Kiyog,  18  Jiily  1729, 

(C.  a)     Suits  and  Aflions  by  AfligAoes  }   and 
Pleadings,  &c. 

f .  1  Jac.  frcap.  15.  S.  13.  ^^T^H£  Qomm\ffioner$  of  iafttrupts 

X     /hall  have  power  to  aflign,  or 

fiofe  all  the  debts  due  to^  and  for  the  benefit  of  the  bankrupt^  to  the 
of  the  creditors^  and  the  fame  Sfpofttton  of  the  debts  Jhatl  veft 
property  in  the  perfons  to  whom  it  fljatt  be  ai^^nefl  by  the 
commiJJionerSj  as  futlf^  as  if  the  bondy  judgment ^  or  contrary  tVhire» 
ttpon  the  debt  Jhall  arife^  had  been  made  to  the  perfons  io  whom  tht 
fame  Jhall  be  affigned\  and  afier  fuch  ajfignnunt^  neither  ihihank* 
rupty  nor  any  other.,  to  whom  fuch  debt  pml  be  due^  Jhatl  have  ftnaer 
to  recover  the  fame^  nor  to  make  a  dtfcharge  thereof  \  neithif  fiall 
the  fame  be  attached  as  the  debt  of  the  bankrupty  or  fluh  Mer'feT'^ 
fin  \  bttt  the  party  to  whom  the  fime  Jhall  ki  nfjignei  Jhall  b4vt 
remedy  to  recover  the  fame  in  the  namU  if  the  perfih^  to  tuisom  ibo 
fame  Jhall  be  ajignedy  or  order id^  as  the  pof^  htmf^^  might  have 
had*  ,  .      ^ 

2.  Affignees 


Ctelrfcar  anB  "Btttlrtipt^  not 

t.  Aflignees  may  fue  adioos  in  fhtir^own  n^met  for  the  debts 
due  to  tlM  Imnkrupt ;  fw  they  are  transferred  by  a&  of  parlia-^ 
nient,  bu;  yet  it  is  a  debt  Mpon  record ;  but  as  in  debt  upon  a 
contiaA)  defendant  mi^t  have  waged  his  law  zgdkoSt  the  banlo 
nipty  ib  he  may  againft  the  affignees,  Cro»  J,  105.  Mich*  3« 
Jac.B,B.    BradOuwv. 

3.  A  bankrupt  indebted  to  A.  in  20L  and  to  B.  in  loL  batb  [  ^^^  J 
a  iAt  duet9  him  ^  a  hondrf  20/.  The  court  was  of  opinioa 
that  this  bond-debt  may  he  ajpgmd  by  the  commiffioners  nffH" 
lively  to  the  creditors  in  proportion  to  thsir  debts^  and  per  War- 
burton  J.  when  it  is  fo  aiTigned,  they  may  feverally  fue  for  the 
fiime,  becaufe  the  a6k  of  parliament  operates  upon  the  affignment. 
Trin.  10  Jac^  C.  B.    Godb   195*  pk  2812.  Anon. 

4.  Debt  againft  adminijlrator  and  declared  that  the  inteflate  Jo.  laa-pl. 
was  indebted  to  J.  S,  120I.  for  wares  fold^  and  that  J.  S.  became  "u/'^J' f^ 
banlcmpti  and  was  fo  adjudged  by  the  commiflioners,  and  this  thiMhcar^ 
debt  was  afligned  to  the  plaintifF  being  a  creditor  \  it  was  infilled  rign«e(haH 
(hat  by  the  aliignment  this  is  now  quafi  a  debt  on  record,  and  "{jjj*^. 
the  plaintiff  enabled  to  this  fuit  by  a3^of  parliament,  and  that  mcdythan 
lej^gager  lies  not ;  but  refolved  the  adlion  did  not  lie ;  for  that  ^^  debtee 
debt  upon  a  fmgle  contrad  lies  not  againft  an  executor  or  admi-  {l^^^^bjcli 
niftrator  \  and  that  the  alignment  by  the  commidioners  of  bank-  wat*by  ac 
ruptsdid  not  alter  the  law,  but  that  aeainft  an  affienee,  wager  of  tionofdei»t, 
hw  did  lie  5  adiudged  for  the  defend^ant.     Cro.  £•  187.  pi.  6.  '^y.l^^l'^ 
Paich,  5  Car.  B.  R.    Morgan  v.  Green.  in  the  liVe 

of  the 
Mmv,  and  aft^r  hk  dettii  byaAion  oa  Uic  care  ggaioft  hit  cxccator;  for  tbe  ftatute  which 
(ivn  power  of  affignment,  docs  not  alter  the  coijrfe  of  tbe  law  for  recovery  thereof  in  other 
Mture  than  the  law  before  allowed,  and  gives  bo  greater  advantage  to  the  afli^aec  tbaa  tbe 
frisdpa]  creditor  faiafelf  had. 

5*  Though  in  cafe  pf  bankruptcy  it  was  once  held  that  no 
treniT  lay  but  on  ^ecially  (hewing  the  bailment  before  and 
converfion  mefne,  yet  it  has  been  fince  held  to  lie  generally; 
per.Cur.    3  'Keb.  294.  in  pi.  la.    Pftfch.  ^  Car.  a.  B.  R. 

6.  Affignees  brought  a  bill  to  have  an  account  againft  the 
dtfendant  of  the  bankrupt's  eftate ;  the  defendant  pleaded  tbat  h^ 
wot  but  a  Jervant  to  tbe  banirnpim  ^nd  likewife  he  had  been  exa^ 
mined  bf  tie  commiffionirs  upon  the  whole  matter.  But  the  plea 
was  over-ruled  and  ordered  to  anfwer.  2  Vent.  358.  .  Mich* 
33  Car*  2.  in  Casic.  Anoob 

7»  Cfj/r  In  the  ajjignet  of  the  conMniflioners  of  bankrupt ;  the  Statute  of 
Atitoi»xit'pe0ded  nan  affumpjit  infra  fex  annos»  Holt  moved)  Umitatiofn 
that  the  aflignmcnt.and  promifc,  ivbich  give  a  new  caufe  of  a^lion,  ^^*f^^^^j^ 
are  within  the  fix  years,  and  the  affignee  ihaU  have  a  new  fix  Ifc^mmif- 
years.  Cur.  contra.  The  £x  years  ftiall  be  accounted  from  the  >"<'»'»  ^^ 
wriginal  a^ion^  and  the  new  promifc  is  but  a  fiftion  in  law.  ^'"||^^'^e. 
The  Court  inclined  to  give  judgment  for  the  defendant  but  a  fou'd  by* 
difcoatinuance  was  granted,  &c.  Comb.  70.  Mich.  3  and  4  ^*^c  ^ou^t, 
Jac.  2,mB.  R'.    Afhbrooke  v.  Manby.  f^\'^\j, 

htmhuftcy 
trantferM  the  rigfit  to  the  ftflignf e,  bur  it  it  no  mpre  tbM»  tbr  ftfJ  r'ght  toBfek  the  Santmpt  hai 
^ffm^Se  AmSl cMmutit^ smj  a0  0/  ^anAn/^tcy,  and  therefore  the  aflj^occ  mutt  take  it  ta  the  fame 

pl»Sht 


XII  <p;((itor  m^  ^^aiAcitpt 

% 
«ti<i  coildiliaii  as  Ihe  bankrupt  himfclf  haci  hf  and  to  k  hath  been  adiudged  in  the  care  ol 

itn  r     *     " 


\M^  JPlhokett,  that  tfic  tttf^uMlwaa  in  the  faOe  (aa  to  the  right)  with  the  bankriipt  hmt* 
icil^Stdldfi/meMly.  a  he  wtaJMHcdJby ihe  OatMc  of  UnuiatioiM,  (o  Ihall  the  affisoM.  8  Mod. 
171,  172, '^|Hn.  9  Geo.    GrcywiJcodifli. 

Though  the  aiCgnee  &f  the  efteAsof  a  bankrupt  cUiini  under  the  ad  of  parltamcsf,  yet  as  the 
ibtute  of  limttatMnstBight>  he  pleaded  agaiaft  the  hanknipt,  by  the  fatte  reafoo  it  U  pleadable 
agaiolk  fueh  aiOgoee;  per  td.  ChauccUor.  3  Waa'a  JUp.  14^.  Mich,  f^^fu  Somh  Sea  Com* 
patty  V.  WymondfelL. 

8*  Notts/  of  tl|e  tffignment  of  the  debt  is  not  neceflary  to  be 
given  to  the  debtor  before  aAion  broudit  bv  the  affi|;nee  for  tbe 
debt.  Lutw.  456.  Trin.  4.  Jac.  2,  Slaughter  yl  Pierpoint^ 
|^*7-  .  9.  In  a  fpeeiol  aAionon  the  cafe  brought -by  Ike  plainiflr  as 
tto  jud^^  alfignee  of  die  cooifnif&oners  of  bankrupts,  he  ni^d  nei'Jkew  bma 
nem  or  the  porfiu  ticawu  ianiruf^.  Carth.  29.  igafch.  i  W.  &  M.  itt 
op^iipn.      B,  R.    Pej^  V.  Low. 

Show.  aoo.      lo.  In  ijeHment  brought  by  the  afligne^s  of  commiffioners  of 

toao8.s.c.  bankrupt,  upon  tbe  bankruptcy  of  Alderman*  Back  well,  in  whidi 

»djornatur.  ^^^  affigriees  were  leflbrs  of  tbe  pkjfttiff  in  ejeanient,  wd  a 

porter  adds,  fpectal  verdiA  being  foundywhiph  Was  now  to  be  sqguel^  the' 

that  we      Attorney  ^General  Trevor  interruptbd  |be  arguing  lu  for  that  the 

?vc7ai  '^     i^erdia  had  abated  the  declaration,  ^  it  ap|%urcd  ti^  the  Tenfi^ 

times,  but    that  the  dcmfe  to  the  pldintjjfi  upon  which  this  qeffaneut  waft 

^^Ifver'I'h^  brought,  was  made  *y  tbe  ajjl^nees  of  the  bankrupt  Acfir*^  Ae  en^ 

Su^doD.  ^  f^lbnent  of  the  bargain  andjale^  by  which  the  comftmmterf  had 

ajpgned  the  lands  to  the  lejjors  »/  tiff  plalfftiff'^  and'fiiou^  die 

enrollment  of  a  deed  (ball  relate  to  the  delivery  of  the  fiime  deed 

to  avoid  mefiie  Incumbrances ;  yet  every  bargain  and  fale  before 

enrollment  is  void,  and  cannot  be  maae  gcxid  by  any  rebdfeiiy . 

becaufe  the  bargainee  hath  no  eftate  before  enrollment,  and  if  h, 

he  could  not  grant  any  eftate  i  and  here  it  appbrs,  Aat  the 

leflbrs  of  the  plaintiff  had  not  any  title  at  the  time  of  die  demile, 

upon  which  the  plaintiff  declared)  and  the  Court  held  this  to* be 

a  fatal  exception;     Carth.  178.    Hill.  2  &  3  W.  &  M.  in  B.  R. 

Bennet  v.  Gandy. 

^ Mod. 444.      1 1-  Aftion  upon  tfie"  cafe  by  affignee  of  commiOioriers  of  bank-    • 

s.  c.  and    nipt,  fetting  foith,  that  the  bankrupt  had  recovered  fiich  a  fiim 

hiUxcep.    ^B^'"^  defendant's  teftator,  and  that  execution  remained  to  be 

tlon!  thr    done,  and  the  debt  was  aO^ned  to  fdaintiff;  and  that  pxids 

Court  held  to  fuch  a  value  of  tefiator  came  to  defenchml's  hands,  which  he 

by  thofc^   converted  to  his  own  ufc.    After  verdiA  it  was  moved  in  arreft 

other  of  judgment,  becaufe  mtfaid  that  bis  cetmrnffien  was  obtained  upon 

•worda,and  ^/yW^n m  fc/mf »;  as ftatute d{re& ;  fed oon  allocatur;  forthotteh 

lof 'tiir'     Chancery  maj^  refofe  to  Krant  a  commiffion  widiout  a  petition  m 

pUintiff.      writing ;  vet  if  they  win  do  it,  it  ihall  not  vitiate ;  and  this  my 

Ibid.  .  he  z  jupplemental  contmffion^  which  requires  n9  petition  in  wmiing% 

ofc  M  M  ^^^^  '^  ^^'  notfaid  in  the  declaration,  that  tbe  money  was  met  paid 
aaion  of  ^^  ^^^  bankrupt  before  the  a€t  committed  i  but  per  Cur,  faying  that 
<lebt  execution  remained  to  be  made^  fupplies  thaty  and  plaintiff  had  judg- 

Irt'^^  n^^"^-     iaMod.3c6.   Mich.  11  W.  3.    Turner  v.  Main. 

fignees,  and  m 

exception  was  taken,  becaufe  it  was  not  faid  that  the  dtfendant  had  notice  of  thia  affi^mciit  y% 
hilt  per  Uolt  Cb.  J.  no  notice  U  aeceflary. 

II.  Indebitatus 


r   it*  Adehttatus  tSanffit  by  the  aiR^nee  of  tommifflonets  of  3  Saik.  ^. 
Vankraptcy  fir  gwis  Jidd  tfur  bankruptcy  cdniinkted,  lies,  or  may  ^  s%!'  ^* 
bring  trover^  fouc  not  both;    ii  Mod.  324.    Miciv  11  W.  3. 
Hui&y  v«  Fiddail. 

I3«  5  G^.*2.  cap,  30.  S.  384  Enads,  that  m  fuU  in  efuity  Jhall  A  donbt 
hi  comminetdy  b}  the  affignUSy  without  the  confent  of  the  major  "jJ^^J* 
|»art  in  value  of  the  creditors  prefent,  at  a  meeting^  pur/uant  to  rmgninenL^ 
notice  in  the  Gazette.  over  of  a 

'  .....  '^'™  ^y 

the  bftoknipt  wai  abfolote,  or  by.  way  of  mortgage  oolv ;  tht  qucfltoat  at  a  meeting  of  ihe  credi- 
tors for  that  purpofe  was,  whether  the  alKgnees  fiiould  bring  a  bill  to  redeem  this  Icafekold  cftaie, 
or  uqUi  but  the  majority  of  the  creditor*  -were  of  opinion  not  to  do  it,  and  the  afiigneci  being 
cllereby  dt&bled  lyom  doing  it  by  thia  claufr  in  ibi«  (tanite,  the  rr/f  of  the  creditor*^  who  were  of 
iljHnioa  for  bringing  fuch  bill,  htwgbt  0  hUl  In  their  owm  namet  ugainfi  tht  fupfofed  mortgagee 
mmdmfffguen  of  the  comMiffUiur*  fraying  to  he  let  in  to  redeem.  The  aflignees  ani  ^errd,  that  they 
Itrcre  deiiroua  ii  fhoold  be  rtdecmed,  but  the  rupp<ffed  mortgagee  oppcfed  it«  The  qucftton  now 
was,  wbether  this  bill  was  well  brought  ?  And  Parker,  J.  who  fat  for  the  Lord  Chancellor, 
fbottght  thai  it  was,  and  that  if  \\itaffgMee»  refit/ed  to  hiag  a  4'//,  that  ii  far  the  keneft  of  the 
kaaknifl^e  efiate^  any  creditor  hat  a  right  to  Bring Jucb  hill,  under  feril  ofcoflt ;  and  decreed.  That 
the  am^n^  in  the  firft  phce,  hafe liberty  to  redeem;  aod'tn  dehiult  thereof  that  the  plaintiffs 
Aha  minor  part  of  the  creditori)  Aiall  hav^  thU  rccicitiptioni  Barn.  Chao.  Rep.  30.  Pafch.  1740, 
TnaUyn  v.  Fern.— ^— Sot  he  faid;  that  Id  geiaferal  Where  there  are  proprr  pertuns  to  get  in  the 
dhte  of  another,  a  court  of  equity  will  not  funet  either  the  creditori  of  the  teftator,  or  the  credi- 
tors of  ■  bankrupt,  to  bring  a  bill  in  equity,  in  order  to  get  in  that  cftate  \  but  if  an  executor  or 
aUgnecs,  uifder  t  commiffioo,  will  collude  with  a  debtor,  there  is  no  doubt  a  creditor  may  bring 
kia  bill  in  order  to  tske  care  of  that  e^e,  and  charge  the  alfignces  or  cxecutorj  with  fuch  co)lu- 
fioo.    Bernard,  eh.  Rep.  39, 

'  14,  When  an  afiion  is  brought  by  ^n  aflignee  under  a  com-  £  I XJ  ] 
miffion  of  bankruptcy,  it  nted  not  be  fti  forth  in  the  declaration 
Jkaw  he  became  afflgnee.    2  Barnard.  Rep.  m  B;  R.  309^  Trin.  6 
Geo.  2.    Hutchins  v.  Smithi 

Ifi  Where  a  perfon  makes  payment  of  a  debt  to  a  creditor  j/Ji« 
fdSer  be  becmes  a  bankrupt^  and  the  creditor  had  no  notice  of  the 
kaniruptcy^  at  the  time  he  received  the  money ;  the  aflignees  under . 
die  commiffion  Ihall  not  be  allowed  to  recover  the  money  back 
jgain  in  an  indebitatus  ajfumpjit^  but  onlv  in  an  a&ion  of  tr^er. 
And  the  re&fon  is,  that  they  cannot  infiu  upon  having  the  money 
by  way  of  contrail,  but  as  atorti  Bafnard»  Chan,  Rep.  aoy. 
.Alich.  J  740;    Bourne  v.  DodfoQ; 


.   (D«  a)     i^ower  of  AHignecs.    As  to  making 
IJividends. 

I.  5  Geo.  2.  cap.  ^o.TyERSON'S  chofen  aflignees  Ciall,  after 
S*  33-  Ml      the  expiration  of  4  months,  and  withift 

"X%  months' from  the  time  of  iffuing  fuch  commijjion^  caufe  at  I  davt 
iMice  to  be  given  in  the  Uazette,  of  the  time  and  place  tne 
commiffioners  and  afEgnees  intend  to  meet  and  make  a  dividend,  at 
friiich  time  the  creditors,  who  have  not  before  proved  their  debts, 
Ihall  be  at  liberty  to'  prove  the  fame ;  which  meeting  fer  the  city  of 
London^  and  all  places  within  the  bills  of  mortality ,  fhatl  be  at  Guili- 
baU\  and  upon  every  [tub  meeting  the  aflignees  fliall  produce  ac« 
count  of  their  receipts  and  payments,  aod-^  what  Ihall  remain 
/yo^VUa  |C  out-ftaoding, 


1 1»  €fe«ftot  anil  "Bantittifit; 

0ut-lhm£ng,  and  /hall  (if  the  creiiuts  prepnt  rehire  tBi  fimu} 
be  examined  uponoath  $rjilemn  i^trmatisn^  touching  the  truth  dt 
fitch  account ;  mtd  thf  aJJ^nett  Jhall  he  attowed  all  jt^  alhwomceSf 
and  the  commilfioncrs  (hall  order  Juch  part  of  the  neat  produce  of 
the  faid  bankrupt's  eftaie^  in  the  hands  if  the  affignees^  as  they  JhaU 
think  fity  to  be  divided  amongst  the  creditors^  and  JhaU  make  fitch 
order  for  a  dividend  in  wrkkig)  and  JhaU  eanfe  one  'fart  ef  fiuh 
order  to  be  filed  amongst  the  proceedings  under-  the  commffSon^  ami 
JbcAl  deliver  unto  oach  of  the  affignees  a  duplicate  of  Jjuch  erder^ 
which  order  JhaU  contain  em  account  of  the  time  and.placo  of  nrnkbig 
filch  order y  mnd  the  fum  total  of  the  debts  proved^  and  the  Sim  Mat 
of  the  money  remaining  in  the  hands  of  the  ajfignees^  and  iow  msuk 
tn  the  pound  is  then  ordered  to  be  paid\  andjhe  afj^nees  in  pur^^ 
fuance  of  fucb  order ^  and  without  any  deed  of  difiribution^  JhaU 
forthwith  make  fuch  divide ffdj  and  tale  receipts  in  a  book  from,  ^ack 
creator. 

2,  S.  37,  Within  I S  months  after  the  iffumg  forth  of  anyfcich 
commiilion,  tie  aflignees  (hall  make  a  feeond  dividend,  in  cafe  the 
ejiate  was  not  wholly  divided  upon  the  firjiy  and  fliedl  caufe  notice 
to  be  infirted  in  the  Gazette^  of  the  time  and  place  the  faid  comtrnfi^ 
fioners  intend  to.  mfiet  to  nmke  a  feeond  dividend^  and  for  the  creditoii^ 
who  fhsdl  not  before  have  proved  their  debts,  tacome  and  prcnn» 
the  fame ;  and  at  fuch  meeting  every  affignee  (hall  produce  mx>a 
oath  or  affirmation  his  accounts,  and  What,  upon  the  baloioce  mSl 
appear  to  be  in  his  hands,  (hall  by  like  order  of  the  eommifiouer^ 
be  forthwith  divided,  which  feeond  difuidend  JhaO  be frtal^  unlefi  ^n^ 
fuit  JhaU  be  depending^  or  any  part  of  the  eflate  fianMngoeit^  or  e^fs^ 
lefs  fome  future  eftate  of  the  bankrupt  JhaU  afterwards  come  to  Ac 
affipnecs,  in  which  cafe  the  ajftgnees  JhalL^  as  fi^n  as  may  hof.  invert 
/itch  future  efiate  into  money^  and  (hall  within  two  moAthft  after^ 
ky  the  like  order  of  the  conmuffionersy  divide  the  fame* 
^114!  .  3*  Commillioners  of  bankruptcy  appoint  a  dividend  to  &e  woA^ 
of  the  bankrupt's  eftate  %  a  creditor  under  the  commiffion  meglo^e  U 
teceisje.  of  the  ajjignees  his  proportion  of  that  dividend \  the  ajfigneeet 
afterwards  breaks  and  run  awayt  with  the  dividend  that  W3$  iiv 
their  hands ;  the  creditor  (hall  not  be  allowed  to  come  upon  the 
bankrupt's  cltate  for  that  money,  but  muft  take  his  remedy 
agai  nil  the  aflignees  as  well  as  he  can.  Gited  bylrd*  Chancellor 
as  a  cafb  that  had  been  put ;  but  his  ibniMhip  (kid.  That  iok 
wholly  depends  upon  the  deed  of  eUJiribuiioto  made  by  the  eommjfioners- 
afcertaining  the  dividend  \  for  if  no  fuch  deed  of  diftribution  ha^ 
Ken  made,  th^  creditor  would  have  been  allowed  to  have  comd 
upon  the  bankrupt's  eftate,  and  would  not  have  been  confined  tOr 
haye  taken  his  remedy  againft  the  affignees*  Bamaid,  CiBut« 
Rep.  419,  420.  Hill.  1740,  in  cafe  of  Smith  v.  Duke  of  Chan>». 
dois. 


<E/a) 


€tMiK  anH  'BanltcupS;  ih 


(E.  a}    Aflignees.    Relation.    To  what  Time 
their  Interefl  xelates^ 

t.  COMMISSIONERS  of  bankrupt  have  only  a  power,  Vent.afio, 


VJi    and  no  eftate)  and  to  pafs  the  eftate,  there  muft  not  only  ^^^ 


S.  C.  atid 

be  a  deed  indented,  but  the  indenture  mujt  he  inrMed  alfo,  and  in  r^id,  that  ht 
iuch  cafe  there  is  no  relation  \   for  in  this  cafe  no  time  is  men-  " »"  en  ic 
doned  wJthin  which  it  is  to  be  done,  fo  that  it  might  extend  to  JhAiImtc,^ 
feven  or  twenty  years,  which  would  be  dangerous,,  and  judgment  it  would  * 
accordingly.    2  Jo,  196,  197.    Perry  v.  Bowers.  *>«  v«fy »«, 

to  admit  of  rcUlion,  becaufe  no  time  prefixed  for  the  inrolmcnt.     Scd  adjornatur,— -r^ — Skinn* 

30.  pi.  ^  S.  0.  argued.— 2  Show.  156.  pi.  141.    BerrU  v.  Bowyer.    S.  C.  adjudged,  per 

t«K.  Cur.  that  inrolmcnt  is  neccfTary  Befoie  any  thing  can  paft  bj  fuch  deed  of  afligomjeiu,  or.bv^ 
gaia  and  iale  from  the  commiillonera. 

%m  J.  H.  by/pecial  verdi£t  appeared  to  be  a  bankrupt^  aniwat 
iommttedtwo  months  in  i6|x,  and  rocommitted  for  another  a£l  in 
1657^  and  then  the  t^rm  for  years^  whereof  he  was  foffeffed^  was 
Joid  to  the  drfendant  by  the  bankrupt^  and  in  1660,  the  eommiffioners 
fold  t»  the  flaintiff^  The  words  of  the  a£l  are  not  after  he  fliall 
firft  be  a  bankrupt,  for  then  the  earlier  beine  a  bankrupt,  would 
after  five  years  be  a  perp^ual  fuperfedeas  to  ^1  tradefmen  i  h\xi,if 
one  has  fdd^  and  then  five  years  pafs^  without  any  aSl  of  bankruptcy^ 
ihepurcbafor  is  Jkfe^  and  no  after  a£l  C2ui  hurt  him ;  but  where  the 
kamhitpt  continues  in  poffeffimn^  any  after  a£i  is  fufficient  to  ^ind  thet 
term%  judtment  clearly  for  the  plaintiflF*  iCeb«  702.  pL  54*. 
Pafch*  lb  Car.  2.  B.  R^    Spencer  v.  Venacre. 

3^  The  plaintiff  obtained  a  judgment  in  debt,  anj  afterwards.  Mod,  95. 
itcame  bankrupt  %   the  defendant  brought  /rr^r  in  the  Exchequer  J^^^J^^*  ^* 
Chamber^  and  there  th^  judgment  was  a^nnedjmi.the. record  fent  counfei     • 
hack  into  B,  R,    Then  a  commilfion  of  banlpraptcy  was  taken  agreed  to 
out,  and  the  com'miffioners  affigned.  this  judgment j^  but  the  plain--  f*|^i°j*f  *j^ 
tiff fued  out  execution^  and  the  money  was  leviedl:>y  the  flieriff,  and  fj".,,  and 
hreugbt  into  couri^  and  then  the  aflignee  moved,  that  it  might  not  try  the  fpe* 
be  delivered  to  the  plaintiff,  furmifing  that  the  judgment  was  ^J^JJ^^^ 
afflgned  to  him  as  before;  the  court  thought  it  would  be  hard  to  be ■  bank* . 
ftay  the  money  on  a  bare  furmife,  and  for  aught  appeared  it  was  ruptornot; 
the  plaintiff's  due.    But,  however,  becaufe  it  might  be  hazardous  Jou^tmnt. 
laddiver  it  to  him,  they  contented  to  detain  it,  fo  as  the  aifignee  cd  it. 
would  forthwith  tahe  out  «  fcire  facias  in  order  to  try  the  bank^  £  '  ^5  ] 
ruftcf^  or  otherwife  that  it  fbould  be  delivered  to  the  plaiiltiiF« 
Vent.  193.  PaiUi.  24  Car.  2.  B.  R.    IVlonk  v.  Morris. 

4.    Payment  by  debtor  of  a  bankrupt  either  to  the  bankrupt  Per  Cur. 
Iiimlblf,  or  U  his  creditor  before  notice  of  the  bankruptcy,  and  before  P'^j^^^^^ 
the  commiffion  fued  forth,  is  a  difcharge  againft  the  commiffioners,  Jt°/n'I5ic^ 
or  die  affignee;  per  Hale  Ch.  J.  and  Cur.  3  ICeb*  190.  pi.  38.  it  void,  b«i 
Trin.'2S  Car.  2.  B.  R,    Grove  v.  Smith.  orTfTe"** 

tnty  be  conptiKd  to  pay  by  fiiit,  ai  hue,  before  iny  tomndflloB  focd  ooti  it  ii  a  ffioi  dUcbarge. 


And  judgment  for  tlie  plaifitiff^and  anciently,  ttU  the  commiflioD  Tued  out*  the  debtor  ovgfit  not 
lo  re-pay,  though  be  had  notice  of  binkrupcy.  3  Keb*  2^  Mich*  B5  Car,  a.  B.  R.  Prin  n 
Bcal. 

'  j.  If  a  man  pays  money  due  to  a  l»nkrttpt  bifon  mikfj  ht  tbaA 

not  be  charged  for  it  again.;    but  if  he  have  notice^  and  it  he  re-- 

cover  id  from  him  by  law  he  (hall  not  be  charged  neither;  for  per- 

•  -  haps  noDody  will  take  any  commiffion  out  againft  him.    Fre^n^ 

Rei).  349.  pi.  435.  Mich.  1673.    Pym  V.  Benfon. 

Skin.  ti.         6.  In  a  fpecijd  verdift  in  trover  for  120I.  the  cafe  was,  P.  f 

Jlmk^h^t  ^^^^  committed  an  a£l  rfhankri^tcy  in  1673,  and  kept  on  his  trade 

p!wVa      tiO  1677,  and  then  hound  his  Jon  apprentice  to  F,  the  defendant^ 

tTader,and  and  paid  him  120L  being  the  ufual  Jum  given  infucb  cafes  \    and 

WtpliXgc  '^  ^^79  °  ^om/djfton  of  bankruptcy  ijfiied  againft  P.  and  he  was 

of  pariia-     found  a  bankrupt,  and  this  i  ioL  was  affigfud  by  the  coiimiiffioners 

aDcnt,aabe*  as  the  money  of  the  bankrupt  in  die  hands  of  F.  to  the  (dabitiflF. 

|^\^*y^^_    All  the  court  held,  that  the  alignment  was  illy  it  being  (6  long 

vant,  and'    before  the  commiffion,  that  the  money  was  paid,  and  when  there 

thereupon    was  no  fufpicion  of  being  a  bankrupt,  and  no  manper  of  fraud  or 

chVrged       fraudulent  intention  found,  or  to  be  imagined.    3  Lev.  58^  59^ 

from  an  ar-  Triu.  34  CaTi  2.  C.  B.    Rider  V.  Fowle. 

reft,  and 

th«t  he  fullered  hfmfelf  to  be  outlawed,  havrn^  notice  of  the  exigent.  Then  he  "bound  his  fotf 
apprentice  to 't.  the  defrndant,  giting  t fol.  with  biiltf  which  the  commifltonera  afl&gnedto  the 
plaintiff.  North  and  Windhan  J.  held  the' paynvent  of  the  aaol.  not  to  be  a  provifioB»  but 
Cbarkon  and  Levin*  doubted ;  di  adjornatur^   fiut  afterwards  adjudged  for  defendaqt. 

7.  Afjignnunt  if  a  term  by  commiflioners  of  bankruptcy  war 
made  to  a  creditor^  who  before  inrolbnent  of  the  deed  of  anignment 
made  a  leafe  to  the  defendant j  and  then  the  deed  was  irtroUed*    Per 
Cur.  fuch  a  leflee  cannot  maintain  an  eje6lment,  beCaufe  the 
hafe  Could  not  have  been  before  the  inrollment ;  the  words  of  dier 
ftatute  are,  that  comitiiffioners  may  fell  by  deed  inrotfed ;  fb  with- 
out inrollment  no  fale.    12  Mod«  3.  Mich.  I'W.  &  M.   Elliot  v< 
Danby. 
s  Birnard.       8.  By  bankruptcy  the  property  is  in  the  creditor Sj  and  affignee 
Kep.  in       \^^  ^^  f^^^^  remedy  as  bankrupt  would  have  had.    la  Mod.  324. 
Mich*.  7*^*   Mich.  1 X  W.  3.    Hufley  v.  Fiddall. 

Ceo.  a.  in 

ofe  of  Bracey  t.  Dawfon^  l*e  Ch.  J<  faid.  He  could  not  »gt«e,  thM  tht  btntntpt  deifed  to  havef 
the  pr6perty  of  hit  goods  at  the  lime  of  t ho  aft  of  Irankrnpccy  comnittcd  s  the  propertf  doet. 
cbntinue  m  him  even  till  the  aflij»nmeot.  The  property  is  never  m  the  conimiI&oaer89  they  have 
only  the  pio^er  gitenthem  of  affigning  the  ciFeSs. 

g.  If  there  be  an  a5l  of  bankruptcy  commttedj  and  a  creditor  ob-< 
tains  z  judgment  fubfequent  to  ity  and  then  a  commiffion  is  takes 
.  out ;  now  the  judgment  is  hereby  avoided.   At  Nifi  Prius  conunr 
'  BoltCh.  J.  12  Mod.  446.    Anon* 

10.  Trover  the  pkiintifF's  title  was  wnder  a  biUoffali  from  Ibi 
flnriff\   the  defendant's  under  an  affigiiment  from  <»>mnrfffioaers 
of  kankriip^,  the  cstfe  was.  A,,  was  arrefted  at  the  (bit  of  J.  S; 
'  qnd  put  in  bail\   tiicn -^/urremleredhimfelf  in  di^harge  rf  tkt  bail^ 

£  110  J  and  continued  Jn  prifin  twa^monthsi^  la  that  hy'%i'  Jae«  cap.  io«» 
by  relation  he  became  .a  bankrupt  Arom  ^e  time  of  die  ^a^reft^ 
which  being  prior  to  the  bill  of  (ale>  the  {^ntiiff  bad^nq  propertyw 


Ctttiftoc  ann  "Batiftrapt  1 1« 

and  of  Alt  opinion  was  Hole  Ch.  J.  but  in  this  cafe  the  commffion 
of  bankruptcy  being  taken  out  before  the  two  months  were  expired^  he 
dire^d  the  jury  to  find  kx  the  plaintiff.  Trin.  2  Aun*  apud 
Guildhall. 

!!•  Ont  A^ii^t  ii^x\i  eg 0&.  becamea bankrupt \  afterwards  iSaik.nu 
Ajuelgmentj  i^c,  anda  fi.  fa.  was  bad  againft  his  goods^  ^cwhich  P**  '^'Sii^' 
were  feifed  and  fold*     In  \  December  foWnutng  a  eommijfion  is  taken  pafch/y!* 
Mr/y  and  in  March  an  ajfignment.  is  mack  of  the  gdods ;    and  the  af-  Ann.  b.  R. 
fignees  bring  trover  geoeraliy.    Held,  th^t  if  a  man  becomes  a  jhcS.p.an4 
bankrupt,  the  property  of  his  goods  continues  in  him  until  affigip-  s^c  *  and  ^ 
meoc,  but  the  property  from  the  a£l  of  bankruptcy  is  fo  bounds  upon  evi. 
Cbat  it  cannot  be  altered  until  aflignmem.    The  aifignee  (hall  ^^|*^^^'  ^^^' 
have  all  tbe  goods  the  bankrupt  had  at  the  lime  of  the  bankruptcy  a  crf^Tc'  ^ 
4>eing  committed.    The  affignee  doth  come  in  the  place  of  a  was  argued, 
banl^upt,  but  doth  not  reprefent  him  as  an  admintftrator  dodi  his  ^^^^^^^^ 
inteftate.     And  if  there  had  been  a  demand  proved  in  i^is  cafe,  the^rmgnee 
tbe  trover  would  have  lain,  but  without  proving  an  a^ual  de-  had  a  pro. 
mand  by  the  affignee ;  it  was  held,  that  the  a£^ion  will  not  lie,  per.  {5fJ'jJ[e°"f 
Holt,  but  Powell  J.  contra.    No  judgment,    Pafch.   y  Ann;  theblnk^ 

Hidgell  V.  Clare.  '•   rupicy,  and 

there  was 
ao  meroe  interval  of  times  as  where  one  takes  oot  leUers  of  adminiftratioa,  be  hsf  the  property 
lirom  tbe  death  of  the  intcaate,  and  may  declare  generally,  ut  de  bonis  fuis  propriii,  even  before 
ao  adminiftraiioo  fiicd  outs  but  Holt  dfeoied  this,  and  faid,  be  ooght  to  declare  fplciany,  and  fo 
the  plaimiiF  might  have  done  ijt  the  principal  cafe,  and  he  .relied  on  the  cafe  of  Perry  v.  Bowyer, 
and  faid,  the  alugnec  was  in  by  relation  from  the  time  of  the  bankruptcy,  4o  as  to  avoid  all  mcfott 
afts,  but  not  fo  as  to  be  aAually  invefted  with  the  very  property  ;  adio/Datur,  ^ 

11.  An  ailignment  from  the  commiffioners  has  to  many  re- 
ffoSts  a  relatfoQ  to  the  time  when  the  z&  of  bankruptcy  was  corn*' 
mitted.  And  therefore  if  after  fuch  a£i  the  bankrupt  difpofos  of 
ifis  ejffi^Sy  the  affignment  fluU  certainly  over-reach  it.  .  Agreed 
by  the  Ch.  J.  2  Barnard  Rep.  in  B.  R.  343.  Mich,  7  Geo.  2# 
ft  cafe  of  Braccy  v.  Dawfon. 

13.  And  he  agreed  the  fame  too,  where  a  Jheriff  takes  goods  in 
execution  of  a  bankrupt^  and  does  not  deliver  them  over  to  toe  party 
before  the  ajfignment  made,  the  afllgnment  (hall  not  have  a  relation 
to  defeat  tr^at  execution  \  becaufe  there  the  execution  was  c6m«  . 
pleated.  2  Barnard.  Rep.  in  B,  R,  343.  Mich.  7  Geo.  %^  in  cafe 
of  firacej  v»  Dawfon, 

(F.  a)  Aflignces  Choftn ;  When  ;  How ;  and  by 
.  Whom ;  and  How  the  Affignment  is  to  be  made. 

I.  5  <?/•.  2.  cap,  30.  ^^T^HE  commiffioners  Jhafl forthivithj  after 
S»  26.  J-  '    they  have  declared  the  perfon  a  bank" 

rupt^  caufe  notice  thereof  to  be  given  in  the  Gazette,  ani  fljill  ap* 
-point  time,  and  place  'far  the  creators  to  meet  /which  meeting  for  the 
city  rf  London^  and  all  places  within  the  bills  of  mortality^  jhall  he 
at  GuiUball)  in  order  to  choofe  aflignees. 

J,  S»  27.  No  creditor^  or  other  perfon  on  tbt  behalf  of  any  cre^ 

K  3  ditor^ 


MoTy  Jball  be  fermtteJ  M  V9tf  in  Jiicb  thrice  rf  tfffignitSy  whdfe  debt 
Jhall  not  amount  to  lOU 

♦  3.  S.  30.  //  Jball  be  kwful  for-  the  cmn^mrs  imniediatcl/ 
to  appoint  aflignecs,  which  afftgnees  (hall  be  removed  at  the  meet* 
.  ing  of  the  creditors /vr  cbeice  cfaffignies^  if  the  ms^or  part  in  value 
0f  tbtm  then  prefenty  and  of  fuck  perfons  anthonzed  as  eeftrMd^ 
fliall  think  fit  \  and  fuch  ailignees  as  JhaU  be  removed,  mall  de^ 
liver  up  the  tS^di%  unto  the  aflignees  chofen  by  the  creditors»«.4ra/ 
ell  the  eflate  \  and  if  fuch  firjl  ajjignee  JhaU  negleSf  by  the  fpace  rf 
t^n  days  (after  tt$ttce  in  writing)  to  make  fucb  ajfignment  and  de* 
livery^  every  fuch  firjl  afftgnee  Jhedl  forfeit  %OqC  ta  be  difiributed 
omongfl  the  creditors^  and  to  be  recovered  by  fuch  perfon  as  the  €9m^ 
mjjioners  Jball  appoint  to  fue  fhr  the  fame, 

4.  S^  3I4  //  Jball  be  latvful  for  the  Lord  Ch/inceJbry  upon  pe* 
tition  of  creditors,  tomakefu.h  order  for  the<boice  of  new  ailGgnees 
as  he  JhaU  think  jujl  5  and  in  cafe^a  new  afftgnment  JhaU  be  oreUredj 
then  JUch  effe^s  of  fuch  bankrupt  Jball  be  thereby  effeSfually  vetted  in 

fucb  new  ajfigneesy  and  it  JhaU  be  lawful  for  them  to  fue  for  the  fame 
in  their  namesy  and  to  ^give  acquittance  for  debts  as  the  aj/ignees  in 
the  forhur  ajjignment  might  have  done  \  and  the  commmoners  ft)aU 
€aufe  publict  notice  to  be  given  in  the  two  Gazettes  that  JhaU  im^ 
mediately  follow  the  removal  of  fuch  ajjignees^  and  the  appointment 
of  others. 

5,  S^  42.  EnaSfSy  that  no  fchedule  JhaU  be  annexed  to  any  deed 
of  aifignmcnt  of  the  perjonal  ejiate  of  fuch  bankrupt^ 

(G.  a)     Ailignfees.    Bound  by  what  Agreement, 
&c.  made  or  done  by  Bankrupt, 

*  I.  O  I R  Stephen  Evans  had  is(r/7m9»//j  r^^^»/^/«  i^/mb^r  Gover* 
i3  nor  Pitt  to  feUiox  his  ufe  ;  he  charged  them  fraudulently 
at  a  lefs  value  than  tenfold  them  for^  and  after  became  a  bankrupt  \ 
upon  which  a  queftion  arofe,  wnether  the  ajfignees  under  the  com- 
.  '  Imiffion  of  bankruptcy  fliould  pay  cofls  ?  and  refolved  they  (hould 
eiut  of  the  ejiate  \  for  if  he  had  been  here  himfelf,  he  muft  have 
'paid  cofls,  and  the  ailignees  fland  in  his  place,  as  to  his  eflate. 
But  it  appearing  that  the  paper,  in  which  he  charged  Aem  at  a 
lefs  value  than  what  he  fold  them  for,  was  not  delivered  to  Mr.  Pitt, 
it  was  looked  upon  not  as  aftual  fraud,  but  only  a  preparation  to  it^ 
t>f  which  be  might  have  repented,  fo  no  coRs  againft  die  affignees, 
Sele£l  Cafes  in  Cane,  in  Lord  King^s  time,  16,  17.  Trift*  1725^ 
Child  V,  Pitt. 

a.  A  perfkn  that  fiies  out  d  commijjion  n^ay  be  difchargei  by  the 
ajjigneesy  for  they  are  truflces  for  the  creditors,  and  may  emplov 
whom  they  pi  cafe,  and  therefore  the  former  one  to  ddiver  up  ail 
papers,  &c.  on  bi^ixig  p^d  ^s  ,bill<  23  December  X728»  IaU 
Chan.  Kinjft 


(H.a) 


Creditor  4nO  'Banfttftjitt?  ^^^ 


(H.  a)     Comtniffioners  or  Aflignees.     Puni(hablo 
or  Relieved.     In  what  Cafes. 

I.  T  T  And  other  the  plaintiffs  are  creditors  of  a  bankrupt,  but 
XX  •  H*  the  plaintiff  was  the  principal  creditor,  and  they  all 
complain  againft  the  defendants,  who  were  ajffignees^  of  the  com- 
miflioners  ;  for  that  they  hn\  e  recovered  judgment  for  331/.  of  ibe 
hankrupt's  eftaie  in  the  fald  H*s  hands  ;  whereas  tie  /aid  bankrupt 
was  indexed  U  him  in  700/.  and  that  H,  and  fome  other  of  the 
crcdiUrty  art  willing  to  taL-  their  proportion  of  the  faid  331/.  whofe 
debts  are  now  in  danger  of  being  hft^  if  the  whole  Jhould  be  received 
by  the  defendant  K.  and  others^  ajpgnces^  £ffr.  who  had  obtained  the 
faid  judgment  \  and  therefore  they  exhibited  a  bill  for  relief.  The 
defendants  demurred,  for  that  there  is  no  equity  in  the  bill  to 
cAangc  the  law, , by  which  the  affignees  are  enabled  to  recover 
the  bankrupt's  eftate,  and  there  is  no  particular  charge  in  the  bill' 
that  makes  the  demands  of  the  affignees  unreafonable.  The  court 
decreed,  that  H.  Oiould  prove  his  debt  before  the  commiffioners, 
and  pay  to  the  defendants  ^heir  proportion  of  the  (aid  331].  and 
cofts  to  be  diftributed  to  them  refpedively.  Fin.  Chan,  Rep. 
^64,  265.   Trin.  28  Car.  2.    Hawkins  v.  King. 

2.  W.  a  victuallers  was  greatly  indebted  to  M^  his  bretuer^  and 
quitted  that  trade^  and  turned  innkeeper^  and  borrowed  money  of  N.- 
his  landlord^  to  buy  goods  to  furnijh  his  houfe^  and  for  fccurity  thereof 
-made  a  bill  offale  to  N,  but  hf>t  the  ppjfejfion  of  them.  Afterwards  W . 
became  further  indebted  to  M,  for  drink  delivered  afier  his  becoming 
innkeeper  \  but  not  being  able  to  go  on  with  his  trade,  he  agrees 
with  AC  to  give  him  fecurity  by  a  new  bill  of  fale  of  the  fame  and 
ether  goodsy  but  before  the  execution  W.  by  contrivance  with  M,  com^ 
muts  an  a^  ^  bankruptcy ;  and  N,  not  knowing  of  the  tricky  accepts  a 
new  bill  of  fale,  M.  fues  out  a  commifllon,  and  gets  an  affign- 
ment,  and  then  brought  trover  for  tnefe  goods.  Holt  Ch.  J.  he'd. 
Quod  nulius  dedixit,  that  if  thefe  goods  of  W.  had  been  afilgned 
to  any  other  creditor,  the  keeping  poflcffion  of  them  had  made  the 
bill  of  fal;:  fraudulent  as  to  the  other  creditors;  but  fince  the 
original  agreement  was  as  here,  and  fo  honeftly  and  really  made 
for  fecuring  the  defendant's  money  lent  to  W,  for  the  faid  purpf^fe^ 
the  agreement  was  good  and  honeft.  Ld.  Raym.  Rep.  286.  Hill. 
9  W.  J.  B.  R.    Meggot  v.  Mill?. 

3.  5  Geo.  2.  cap.  30.  S,  26.  TJje  affignees  /hall  he  obliged  to  keep 
books  of  account,  wherein,  they  Jhall  enter  all  f urns  of  money ^  or  other 
iffeCls^  which  they  Jhall  have  received  out  of  the  faid  bankrupt's 
^latCy  to  which  books. every  creditor  jhall  have  free  refort. 

4.  ^-42-  If  any  commijftoner  Jhall  order  expences  of  eating  and 
drinking  to  be  made,  or  Ihall  eat  or  drink  at  the  charge  of  the  cre- 
iixtoxhy  or  cu'.  cf  the  ejiate  of  fuch  bankrupt^  or  receive  ah:  ics. 
uuh  com«iilfioacr  for  each  meetings  every  fuch  commiilionir  Jhall 
i>e  dUablid  to  4itl  in  any  commijfr.n  of  bankrupts. 
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(I,  ,?t)     Frauds  between  Bankrupt  and  Cr^tJitop- 
.  after  Cotnmiflion  ifl'ued*    >. 

I.  5  Gio.  2.  cap.  30.  T?  VERT kzwnti  to  be gh^n  to  the  ufe'd^ 
5.  II.  Xl^    any  Creditor,  ax  a  conjiderapor^^  to  per- 

l\tade  him  to  fign  yiirJ  certificate,  Jha^  be  vojd\  qnd  {he  party  juti. 
wfucb  contraE^  may  plead  tbe  general  ijfue. 

2.  5.  24.  If  any  bankrupt^  after  a  commffion  tffue4  againfi  him^ 
Jballpay  any  money  to  tbe  perfin  whofued  out  themme^  of  deliver  hint 
goodsy  or  other  fatiifaSiion^  for  bis  debt^  wkerefy  he  flygJl  privately, 
receive  more  in  the  pound  than  the  other  creditors^  fyjch  paymnt  or 
fatisfaSlion  given  Jhall  fuperfede  the  commijion^  and  the  Lord  Cban^ 
ceUor  jhajd  award  to  any  creditor  petitioning  another  commijjion^  and 
the  per/on  taking  fuch  goods^  or  Jatisfailion^  Jhall  forfeit  aU  he  bat ' 
received^  or  the  value  thereof^  to  be  divided  anmngfl  the  bankrupt i 
Ojfher  cre4itorf. 

(K.  a)     Purchafors  afFe^ed.    In  what  Cafes. 

1^.  T  ORD  Chancellor  fai4)  There  are  frauds  which  equity 
j  ^  can  only  relieve  againft;  and  there  are  other  fniudi 
jirhere  particular  ad$  of  parliament  make  the  legal  a^  void,  &c. 
but  that  does  not  take  away  the  jurifdidion  of  diis  court,  which 
can  give  fuller  and  more  particular  relief.  And  a  pretended  fale  ej^ 
lands  by  Ward,  fbortly  before  his  bankruptcy^  to  his  brother,  on  c 
Jac.  I.  cap.  15*  was  fet  aiide,  on  bill  by.alfignees,  whereby  volun* 
tary  conveyances,  by  perfqiis  who  after  become  b2Vikru|>tS9  are 
void.  . 

Obje£Uon^  That  fuch  a  conveyance  would  be  vdd  at  law,  and 
jpeed  not  ppmp  into  this  court  to  fet  it  aiide  i  fed  non  allocatur. 
Mff.  Rep.  Hill- 1733.  pe  GoUs  V.  Ward. 
MS.  »»p-  2I  tJpon  further  nearing  of  this  c^wfc,  ifliie  being  direded  tm 
■^^^'afd?  '  ^  **^  bankruptcy  of  John  Wardt,  upon  trial  at  bar  in  B.  R.  iii( 
leader  Tenn  laft,  h^was  fiund  to  bec^nt  bankrupt  %h  Jugujt^ 
1725,  And  now  upon  the  equity  rcfcrved^  plainiiffi  (truftees  tor 
the  S»  S.  Company)  prayed  ah  account^  and  to  fet  aftdk  c^nveyattcis 
that  J.  W.  had  made  Jtnce  his  becoming  bankrupts 
,  For  defendant  Knox  Wa|:d  and  wifeit  was  infifted,  thatprevioiis 
to  their  marriage  by  fettlement,  in  June  1729^  m  tanpdir^dm^^ 
i^oooL  portion  qnfi  the  marriage  j.  W.  agreed  tp  pterchafe  Jam 
of  lOOOU  per  ann.  out  cf  the  fale  of  particular  lands  mintimted  in 
that  fettlement,  which  lands  were  fubje£k  to  feverai  tniftft  pre^ 
cedent  to  the  rfe  rf  tbe  marriage  \  and  that  they,  being  |mrchsjbr«» 
lyere  protcacd  bv  the  Stat,  21  Jac  i»  whereby  it  is  pfovMni^  t&oi 
iko' pur  chafe  made  from  a  bankrupt  JhaU  be  impeaeWt^  wbm  t&r 
^ommijfion  does  not  tffue  within  fve  yeare  efHr  th^  Ikaekrupicy  csm^ 
miited^  and  in  tttjs  ca^  4|f  di4  liq^.fof  itbpt* finding ;4ttii|  to^teone 
>•  \    '  banlurupt 
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^ricrupCis  in  Auguft  17915^  and  the  commiffion  did  not  iiTue  till 
JioveoSbeTj  1730. 

Mr.  Attorney  General  for  Knox  Ward  and  Wife  argued,  that 
diough  their  fe^tlement  is  not  by  a&ual  conveyance,  yet  it  is  a 
oovtinant  *  which  binds  fpeiciiick  lands,  and  a  purcbafor  in  equity 
and  if  aH  is  witfain  the  intent  of  the  ftatute,  for  the  aOignees  are 
bounn  by  the  fame  equity  as  the  banknipt  himfelf  ^¥as,  and  cited 
the  cafe  of  Ts^lor  and  Wheeler  per  Lord  Cowper.  Befides,  here 
(defendants  bad  no  notice  of  the  bankruptcy,  which  includes  notice 
of  all  the  ads  which  conftrtute  the  bankrupt,  as  being  inclebted 
and  trading,  &c.  and  of  this  opinion  was  Ld.  Talbot  in  the  caf<^ 
of  Mr.  Tvlbn's  bankruptcy,  where  liTue  was  direded  as  to  the 
notice  of  his  being  a  trader ;  but  the  ftatute  JaCy  x.  does  not  men«Y 
tion  or  regard  the  cafe  of  notice  or  not, 

lAu  Floyd  cited  Lev.  13,  14.  Radford  v.  .  ^  .  ^  .  •  as  in  point 
on  the  ftatute  Jac.  i.  And  in  equity  the  fettlement  covenanted 
to  be  made,  is  to  be  confldered  as;  made.  The  confideration  it 
ttnqueftionable,  viz.  marriage  and  a  portion. 

Mr.  Brown  for  the  plaintiffs  argued,  that  defendants  have  fhewn 
RO  conveyance  to  defendant  Knox  Ward;  fo  the  aueftion  is^ 
whether  paintiiFs  are  intitled  to  any  relief  againft  Knox  Ward 
and  wife  r  He  agrees^  that  if  they  had  been  antecedent  purchafors 
\j  conveyance,  and  for  valuable  confideration,  they  would  be  pro« 
teded.  As  tp  the  objedion,  That  the  articles  in  equity  are  to  be 
confldered  as  a  purchafe  \  he  (aid,  that  in  the  articles  John  Ward 
does  not  covenant  to  fettle,  &c.  but  only  as  far  as  in  himfelf  lies 
'be  would  ratify  and  confirm  the  articles ;  and  the  covenant,  &ci 
to  fettle  is  by  Knox  Ward,  who  under  former  deeds  was  intitfcJ 
to  the  furplus  of  the  eftate,  which  former  deeds  were  all  fubfeqaent 
to  J.  W,  his  father's  bankruptcy,  As  to  the  ftat.  21.  Jac  it 
extends  to  adual  convmnces,  and  that  are  fairly  and  honeftt^ 
node;  and  by  Stat.  13  £liz.  cap.  7.  as  to  conveyances  before  a£ni 
of  bankniptc]^  they  are  void,  if  the  purchafors  have  notice  of^thfs 
feaud,  &c.  'And  it  is  ftrange  to  &y,  that  a  purchafor,  after  "Hhk 
bankruptcy,  fliould  be  prdte^cd,  though  with  notice  of  £e  ffaud^ 
he. 

As  to  the. covenant  by  Knox  W.  on  the  niatria^e  ^ticles,"  tt 
only  relates  to  the  general  furphis*— *So  that  this  is  iii  nature  onl^ 
of  a  feeurity  to  taife,  &c.  to  purchafe,  &c. — AH  the  declarations  of 
die  fenner  trufts  foi'  the  benefit  of  Knox  Ward  are  void  by  thfc 
bankruptcv,  and  he  was  privy  and  party  to  ^I  ihde  deeds  wbic^h 
trerrferodddeiit  (and  it  was  faid  was  the  fble  foundation  bfthe 
jusy  finding  J.  W;  a  bankrupt.)  As  to  Knox  W.  not  baying 
iMtice  of  ,Se  bankruptcy,  it  is  wiliiout  doubt  h^  had,  and  knew 
liia.fecher  to  bra  tiMer;- befides,  the  ftattite,  which  makes  the 
afis  dcma^  amount  to  a  bonkrOptey,  is  notice  to  ^fiim  and  every 
Mcfi'  Aafoithewife  and  her  father,  the  fetebi  deeds,  &c.  and 
pietenikd  tnp&StAOtks^  betWedn  J:  W.  and  K.  W:  are  all  recited 
in  ifaeJiiarri*gi»ittielai^  Jit;^Hut^per  Lord  Chancellor,  the  no^ 
tiee  of  thc^  dSedaas  n^  'Al^i^nt,  but  that  they  were  made  with 
^nwiWfff»  pif^«^  -WkikitttK^iih-Mr.  Brown  bid  furdief>  'thk 
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ihe  purpofe  of  the  deeds  a^ear;  partieularly  from  t\n6  vtrf  4eedS; 
themfclves,  and  the  wife  and  her  fether  fhould  have  i|iade.  inquiry 
as  to  the  nature  and  intent  of  thofe  deeds,  &c»  And  that  there  is  no 
proof  of  payment  of  the  4000L  portion,  or  of  any  part. 

Lord  Chancellor  faid,  the  great  difficulty  of  this  cafe  is  with 
relpeA  to  Mrs.  Ward,  the  wife,  and  the  iiKie  of  the  marriage  & 
for  as  to  Knox  Ward,  he  afipears  to  have  been  party  and  privy 
Co  the  fraudulent  tranfactions  of  his  &ther.-— It  is  very  rare  that 
attempts. in  equity  are  made  to  fet  siiide  a  marriage  agr^nient.*-* 
X  He  remembers  Shripton  v.  Wycherly  as  the  only  one* — As  to  the 
obje&ton,  that  this  is  only  a  le^  convevance,  he  agrees  it  is  nol^ 
but  bv  the  articles  the  furplus  is  fubjea:ed  to  make  good  the  irv* 
tended  purchafe.and  fettlement,  &cii  and  J.  W,  is  party  to  the 
articles.— «There  was  no  notice  to  the  wife,  or  fadier,  of  the  ada 
|[  I2X  3  ^  bankruptcy. — As.  to  notice  of  the  deeds  whence  the  bank- 
ruptcy arc^?,  that  is  not  fufficient.— And  you  cannot  come  Uk 
Mnpeach  a  purchafor  in  equity  without  notice,  any  more  tbvi  you 
can  a  legal  conveyance,  &c. — It  is  not  fufficient  to  fiiy  dut  Knox 
W.  was  intitled  to.  the  furplus  only  as  a  volunteer ',  for  if  fuch 
iell  for  a  valuable  confideration,  the  purchafor  (ball  proteA  bim« 
felf,  &c» — And  he  thought  a  purchafor  by  articles  is  a  purchafor 
within  the  laving  of  the  ftatute  of  21  Jac.  f .  fo  as  to  defend  him- 
felf  in  equity,  &c.— Knox  W«  is  not  within  the  flatuce,  and  ht 
lakes  lefs  by  the  articles  than  he  had  before,  &c.    Adjornatur. 

Afterwards  Ld.  Chancellor  declared  that  be  had  ^K»ke  with  the 
Ch.  J.  of  B.  R.  who  had  told  him  that  the  jury  fouad  J.  W» 
bankrupt  from  executing  the  deed  of  25  Auguft,  1725,  and  thaC 
no  aA  of  bankruptcy  was  proved  before  or  sSter,  but  tlie  exccu^ 

tion  of  that  deed. ^And  no  other  a6l  of  bankruptcy  till  I726« 

The  parties  then,  by  diie£tion  of  his  lonifhip  went 

en  into  the  caufe. The  marriage  articles  of  Knox  W»  vvere 

read,  and  Mr.  Attorney-General  of  counfel  for  Knox  Wr  &  Ux» 
laid,  that  the  ftatute  fecures  purchafors  ggfur^fUyy  whether  iweOfy^ 
sr  indireffly  frem  bankrupts^  bfc.  And  in  equity  it  is  not  ma-^ 
terial,  whether  the  purchafe.  be  by  a&ual  convejancet  or  by  aiti*^ 
des,  &c.  and  the  covenant  binds,  &c.  and  defcends,  &c.  and  cited 
^e  cafe  of  Kirk  v.  Clark,  Preced.  Ch.  223.-- As  bo  the  ol^e^Uon, 
•chat  Knox  W,  and  his  wife,  &c.  are  to  be  confidered  as  having 
'notice,  &c.  there  was  no  evidence  as,  to  that,  except  what  is 
iCoUeftod  from  the  articles,  but  that  is  not  fiiffictent  ^--tNop  aaf 
^hing  but  notice  of  the  deeds  which  made  the  bankrupt  in  l^7,$i 
'but  then  there  (hould  be  notice  that  the  creditors,  for  whom  thoJEr 
^eedswere  made,  were  fiditious,  &c.  which  was  what  made  the 
tnnkrupt— -But  fuppofe  there  was  notice  that  there  had  been  an 
.  4i£l  of  bankruptcy  by  Mr.  J.  W.  in  1725,  the^  neverthde&.were 
^rote6led  bv  the  ftatute,  becaufe  the  ftatute  is  general,  that  no 
(purchafor  mould  be  impeached  where  the  eommiffion  does,  not 
iifiae  in  five  years,  &c.  and  alked,  if  that  is  iaying,  a  fiurchafor 
.without  notice?— *-^ And  the  ftatute  which  mentions  purcbafoK^ 
0M  the  ftatute  of  Eliz.  for  making  void  voluntary  fettknieotStifo 
:fiot  regitrd  whethcf  tbcro  is  notice  or  not  of  tbe^n^acediog  fctifer 


Ment.— And  the  reafon  of  the  ftatute  is^  that  if  a  man  conttnuet 
Co  deal  for  fo  manv  years,  &Ck  without  a  cotnmiflion  of  bankruptcy 
taken  out,  his  aos  (ball  be  valid  where,  they  Were  for  a  confi- 
deration.— An  equitable  purchafor  is  within  the  ftatute,  as  in  the 
other  cafe  oa  the  ftatute  of  Eliz.  As  fuppofe  A.  pays  a  con(i«. 
deration  for  an  equity  of  redemption,  he  (ball  be  preferred  ia 
equity  to  a  voluntary  conveyance  of  the  equity  of  redemption 

preceding,  upon  die  equity  of  the  ftatute. It  was  alfo  objeded^ 

that  this  punchafe  by  the  marriage  articles  is  fubjeS  to  the  power 
by  J-  W.  in  the  deed  of  September  7,  1725,  where  che  power  i$ 
to  charge  the  premifles  with  any  further  fum  for  payment  of  his 

debts. ^And  objeded  that  the  marriage  articles  is  fiibje<3  to 

this.  Sec. — *— Then  as  to  thefe  two  queftions  j  lift.  Whether  the 
marriage  fettlement  is  fubjed  to  this  power? — And  2dh^  Whe^ 
ther,  if  it  be,  this  power  is  transferred  to  the  plaintiffs  or  the 
affignees? — ift.  The  power  is  not  referved  in  the  marria^t 
ardcles,  all  that  is  there  is,  that  after  the  trufts  performed  in  this 
former  deed,  &c.  Mr,  %  W^  ratifies  and  confirmt^  k^c^,  the 
fcfwer  and  truft  \  and  J.  W»  agrees  that  the  fettlement  be  made 
of  loool.  a  year  out  of  a  furplus  arifmg  after  the  trufts,  &c»  as  ia 
the  former  deed.—- The  power  therefore  is  extinguiihcd  by  the 
marriage  agreement  iticonfiftent  with  it  as  much  as  if  it  had 
been  releaff^.— -Suppofe  J.  W.  had  fold  the  eftate,  could  he  after 
execute  the  power,  &c.? — Befides,  here  J.  W.  in  1727  4id 
aj^int  (everal  debts  to  be  paid,  &c. — The  next  queftion  will 
be,  whether  the  affignees  (if  the  power  did  ftill  exift)  could  have 
the  benefit  of  it?    For  the  plaintiffs  was  cited  Jordan  v.  Savage  f  122  ^ 

heard  before  Ld.  King. But  the  execution  -of  this  poweir 

4ifou]d  charge  the  eftate  he  had  fold,  &c.  i.  e.  contraded  fors 
which  is  a  (ale  in  equity.-^If  the  ftatute  had  not  transferred 
eftates  in  tail,  the  Court  would  not  have  compelled  the  bankrupt 
to  have  fufiered  a  recovery,  or  levied  a  fine,  &c.  and  yet  this  4s  a 
power  in  the  bankrupt.— if  the  conveyance  in  1725  by  the  bank*> 
jrupt  was  void,  then  it  remained  in  J.  W.  to  convey  for  a  valuable 
coiifideration.*— So  if  conftdered  as  voluntary  only,  he  would  ha^e 
it  ftill  in  his  power  to  convey  to  a  purchafor. 

Lord  Chancellor  iaid>  this  is  an  extraordinary  ca(e,  and  he  be« 
4ieved  none  like  it  before,  and  hopes  never  wiH  again^  and  therefore     '•  "  "    \ 
it  is  incumbent  on  the  Court  to  do  all  they  can  to  prevent  the 
like.    Here  spears  a  fcbeme  of  fraud,  through  many  years,  le 

defraud  juft  creditors. ^The  nature  of  the  cafe  is  of  a  genr 

deman  having  a  very  great  eftate,  and  not  greartly  indebted,  except 
ifae  deftiand  by  the  S»  S.  Company.-*-The  deeds  begin  with  the 
conveyance  of  25th  aiKl  26th  Auguft,  1725.  Ami  hj  fubfe- 
quent  deeds  all  &e  real  and  perfonal  eftate,  even  to  houftiold 
ffoods,  are  vefted  in  truftees  to  pay  pretended  creditors,  tbefofi 
Joining  mdi  riie  father,  but  not  one  of  the  pretended  creditors»;«r« 
And  no  diftrefi  from  anycreditors, &c.— Afhongft  other  trufls  is 
the  extrSMordinarv  power  in  the  deed  <of  7  Sept.  1725  for  J»  W, 

to  dfarge  any  other  debts. And  laft  of  all  thewhote  furplus 

0f  aQ  die  eflMte»  i$  -vefted  in  ^e  fon  Knox  Wi^^^-r-Xfaen^omqs 

the 


the  marrfage  articles  in  June  1729,  and  therein  every  one  of  th^ 
former  deeds  are  recited  to  be  in  confideration  of  oie  marriage 

of  K.  W.  with  Mrs and  4000I.  portion  (but  not 

proved  paid.)  The  furplus  agreed  to  be  fubjeft  to  a  term  of 
200  jears  to  pay  4001.  a  year  to  Mr.  J.  W,  tor  life,  if  he  (hall 
particularly  demand  it,  and  tlien  for  K.  W.  and  bis  wife  1  then 
to  purchafe  lands  of  loool.  per  ann.  in  tail  general  to  K.  W. 
remainder  to  his  right  heir,  with  power,  as  to  portions  for  children^ 
a;id  power  for  truftees  to  provide  coach  and  horfes  for  Mr. 
J.  W,-^Then  there  is  another  deed  of  fooner  date  by  K.  W. 
the  fen,  fubjeding  the  manor  of  W.  to  fame  ufe& — A  bill  was 
t>rought  by  the  affignees  to  fet  afide  thefe  deeds,  &c.  an  iiRie  was 
dire^ed  and  the  jury  find  J.  W.  bankrupt  a6th  Auguft  1725,  bein^ 
the  date  of  die  firft  deed  of  releafe,  by  which  that  deed  is  over- 
reached.—-And  the  judges  certify,  diat  this  deed  was  the  zSt  of 
bankruptcy,  as  being  made  to  defraud  his  creditors. — The  quef* 
tionis,  what  the  confequence  of  this  verdi£t  is?— «ift.  in  law^ 
—and  next,  how  in  equity— At  law  this  deed  and  all  fubfequent 
<ones  are  void.  But  it  was  objected  from  the  ftatute  21  Jac.  i, 
that  the  commifBon  of  bankruptcy  was  not  taken  out  tiU  20th 
November,  1730,  above  five  years  after  the  a^  of  bankruptcy^ 
and  by  a  clauie  in  that  ftatute,  purchafors  in  fiich  cafe  are  not  to 
be  impeached,  &^.— But  he  holds  that  this  claufe  only  proteds 
purchafors  bona  fide,  without  notice  of  the  fraud  and  zSt  of  bank->. 

ruptcy. ^And  here  Knox  W.  muft  have  had  notice  of  the  ad 

of  bankruptcy,  becaufe  party  to  the  very  deed  that  made  the  bank« 
ruptcy,  fo  that  K.  W.  is  not  proteded  by  this  deed ;— Next  here 
in  equity, — And  here  we  muft  take  nodce,  that  there  are  circum- 
ftances  of  adual  fraud,  and  here  appears  a  long  feries  from  1 725.-««* 
The  power  in  the  deed  of  September  1725  to  charge  the  dftate. 
with  any  other  debts  is  fraud  apparent,  becaufe  it  referves  in  efFe^ 
the  whole  eftate  in  the  bankrupt  himfelf,  &c. — The  next  con* 
iideration  is,  how  fiur  the  feveral  defendants  are  to  be  afieAed 
—This  is  to  be  confidered  in  two  refpeds  ;  ift.  Under  the 
deed^  from  1725,  prior  to  the  articles ;  2dly,  How  upon  the 
marriage  articles?-— i ft*  As  to  the  deeds  prior  to  the  articles  tfaej 
concern  the  truftees  for  the  pretended  creditors,  and  thofe  cre^ 
L  '^3  J  ditors;  but  no  proof  of  any  real  debts ;  and  the  firft  deed  for 
that  reafon  found  v^dy  and  therefore  this  is  out  of  the  cafe.  Then 
the  queftion  is  under  thofe  deeds,  how  it  ftands  with  Mr.  K.  W« 
and  he  holds  that  he  is  affected  with  the  aft  of  bankruptcy  and 
fraud,  being  party  to  the  firft  deed,  &c.  and  at  beft,  it  is  all  vo^ 
luntary  as  to  him,  and  the  furplus  in  all  the  fubfequent  deeds  is 
referved  to  him.— Next  as  to  the  marriage,  and  here  is  ^e  only 
appearance  of  difficulty  ;-<-*So  as  to  the  perfons  provided  for( 
and  as  to  J.  W.  himfelf  he  cannot  partake  of  the  confideration,^?- 
All  the  parties  to  be  confidered  are,  Knox  Ward  and  Mrs,  Netr 
tleton  the  intended  wife,  and  the  iirue,««-^-^ift.  As  to  Knox 
Ward,  his  cafe  is  not  hnmediately  the  marriage  articles,  he  had 
notice  of  the  bankruptcy  of  his  nther  before.  It  was  objefted 
that  K«  W.  is  to  be  cmfidered  as  a  purdMfor  by  the  articles^ 

and 


Ct»9iit0t  ant VBat^tnipti  ih 

%xA  the  ftatute  not  mentioning  notice,  and  where  the  commiffion 
is  not  fued  out  within  five  years,  &c.-— He  holds  that  articles 
in  e.quity  are  the  fame  as  a£lual  conveyance  at  law,  and  no  more 
to  b$  impeached  in  eqaity ;  but  holds,  that  K*  W.  takes  nothing 
under  die  articles  but  what  he  had  before. — And  it  is  ftrange  for 
him  to  take  more  and  better  intereft  than  before }  but  fuppofe  it  (b, 
he  holds  the  claufe  in  the  ftatute  21  Jac.  i.  not  to  be  confidered 
in  die  large  fenfe  contended  for  fo  as  to  extend  to  all  purchafes^ 
but  holds,  that  this  claufe  is  to  be  compared  to  the  claufe  in  the 
ftatute  13  Eliz.  cap.  j:  which  provides  againft  purchafors  having 
notice  of  the  fraud,  &c.  The  ftatute  21  Jac.  takes  nodco  c£ 
the  former  afts  againft  bankrupts,  and  is  for  further  provifion  for 
creditors,  &c. — ^Therefore  holds  this  like  the. cafe,  and  warranted 
by  the  conftru£Uon  made  on  the  feveral  ftatutes  about  leafes  by 
ecclefiaftical  perfons,  i  Vent.  244.  Bayly  v.  Murin,  the  laft 
reiiJutionin  that  cafe. — And  ib  holds  that  all  the  ftatutes^  againft 
baxucrupts  are  to  be  conftrued  together  and  to  t>e  confidered  all 
as  one  ftatute,  &c. — And  'no  pretence  but  Mr.  Knox  W.  had 
nodce,  &c.  and  therefore  holds  that  Mr.  Knox  W.  cannot  proteS 
bimielf  under  the  ftatute.— Next  as  to  the  wife  and  iffiie.  Mn.  Ni 
lor  what  ^pears,  is  an  innocent  peribn ; — no  evidence  to  (hew 
iter  father  had  any  other  notice  than  what  appears  from  die  deeds  }. 
—•But  tbitiks  notice  of  the  deeds  is  not  notice  of  the  frauduknt 
intent  of  thefe  deeds,  other  than  as  to  Mr.  K.  W.  who  was  party, 
&c.-*And  if  Mrs.  N.  had  not  notice  of  the  bankruptcy,  Ihe  can-' 
not  be  affeded  in  equity  by  the  bankruptcy.— -Next  as  to  the 
iffue  of  die  marriage.  Firft,  as  to  the  heirs  of  the  body  of  Mr, 
K*  W.  diat  is  an  eftate  tail  in  him. — ^Agrees  that  in  marriage 
articles  where  the  limitation  is  to  the  heirs  of  the  body  by  £e* 
wifef  there  it  (hall  be  carried  into  AriSt  (ettlement,  but  otherwife 
where  the  limitadon  is  general  to  all  the  jflae,  and  that  this  was 
tfie  real  intent  appears  by  the  proviiion  of  6000I.  which  is  ex- 
prdkly  for  the  iitue  of  the  marriage,  and  extends  to  the  eldeft  Qm% 
as  well  as  to  the  reft  of  the  children. — ^This  6000I.  is  fecured  by 
^  power  and  truft.  Re  holds  that  the  ifllie  are  to  be  aSe6led  with 
the  notice  to  the  lather,  and  mother,  and  truftees^ — ^As  to  the 
olje^on  by  plaindffs,  that  the  provifion  is  of  the  furplus  only 
after  the  fiftitious  debts,  &c.«— out  this  would  be  ftrange,  and 
their  provifion  ought  to  be  after  what  was  really  due. — As  to 
Mr.  J.  W^s  power  to  charge  other  debts^  he  holds  his  joining  iii 
the  marriage  was  an  extinguifliment  of  that  power,  and  amounted 
fo  a  revocadon.— Therefore  held  and  decreed  the  marriajge  arti- 
cles to  be  iet  afide.  as  to  all  the  ufes,  except  as  to  the  Jointure  of 
Ae  wifi?,  and  the  ooool.  for  the  iflite.  MS.  Rep.  Mich.  I?})*. 
End  V.Ward. 
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(L.  a)    Reward  to  Difcovcrcrs  of  Bankrupt's 
£flate» 

1.  5  Gm.  7.  cap.  30.  T?  VE  RY  pirfon  tuho  ftmll  (after  tbi  iimi 
S.  20'  I2y  allowed  to  Jucb  bankrupt )  voluntarify 

make  difcavery  of  any  part  ef  fuch  bankrupts  iftato^  not  btfori 
€ome  to  tbi  knowUdgi  of  tbt  affigmesy  Jball  b§  allowed  five  per 
cent,  and  fuch  further  reward  as  the  aflignees,  and  the  major 
part  of  the  creditors,  in  value,  prefent  at  any  mating  of  tbt  trtm 
ditwsy  ihall  think  fit. 


(M.  a)    Concealments  of  Bankrupt's  £{bt0 
puniflied. 


I. 


*  Buttlie 

counfel  in- 
fified,  that 
the  aflign- 
jnent  was 
of  all  hia 
ftock  in 
the  wine 
trade. 

If  the 

•ffignmcot 
had  been, 
vfallhh 
goodi  and 
tJfeSi^  or 
of  all  bit 
tfattt  er 
mil  bhjlock 
in  trade^ 
•a  gold- 
foiith,  &c. 
thta  had 
been  too 
^iitral»and 


^3  EU%.  cap.  7*  T  F  the  creditors  of  any  bankrupt  be  fiitiA 
S.  8^  X  fied  tbeir  debts  with  tbt  prepcr  lands^ 

goods^  and  debts  of  the  bankrupts^  or  tuitb  tbe  fame  and  Ami  pari 
if  tbe  forfeitures  J  and  there  Jball  remain  an  overplus  of  the  faid 
forfeitures  of  the  double  values  ;  the  one  moiety  of  the  overpbti 
of  the  forfeitures,  ihall  be  by  the  commijjioners  paid  unto  thsi 
Queen,  and  the  other  moiety  Jball  he  dijtributed  amongft  the 
poor  within  tbe  hofpitals  in  every  city^  towuy  or  county  when 
fuch  bankrupt  Jball  be. 

2.  A  commiJjUon  being  fued  out  by  tbe  bankrupt* s  fat her-im^law^ 
to  whom  the  bankruDt,  before  fuing  out  the  commiffion,.  hadi 
made  over  all  his  dFecb  except  a  few  millings,  and  feme  defperate 
debts,  was  held  by  Ld.  C.  Rairker,  to  have  been  plainly  fued  out 
fraudulently  to  difcharge  the  bankrupt.  Wms's  Rep.  15604 
1563.    Trin.  1719.    £x  parte  Salkeld. 

3.  A  goldfmith  being  much  indebted  Jbut  up  bis  Jtopj  emd 
having  a  flock  likewife  in  partnerjbip  in  tbe  wine  trade^  csj^md 
two  *  thirds  thereof  to  J.  S.  a  creditor^  (who  had  been  partfeu-* 
larly  affifting  to  him)  without  his  knowledge^  being  worth  about 
300L  and  never  after  opened  his  (bop  ag^n,  but  the  next  day 
went  off,  and  was  after  found  to  have  become  bankrupt  iiich  a 
day  after  tbe  day  of  the  afSgnmeht.  On  a  bill  by  J.  S^  againft 
the  ailignee,  and  the  partner  in  the  wine  trade,  the  Matter  of  the 
Rolls  held  the  aflignment  good.     And  held,  that  there  tnigbt  ba 

juft  reafon  for  one  becoming  bankrupt^  to  pfcfer  one  creHtir  H 
another^  as  where  he  was  a  ftithful  friend,  or  money  lent  in  ex^ 
tremity  without  profit,  and  ail  that  fuch  creditor  iias  to  fubfift 
upon,  whereas  dealers  in  trade  may  have  been  gaio^rs.  And 
that  the  titne  of  the  ajftgnmont^  if  made  before  tbe  bankruptcy, 
is  not  mater ialy  but  the  ju/inefs  of  the  deb.  And  its  being  maae 
'without  nothe  of  the  creditor  is  no  objection  \  for  this  (hews  that 
there  was  no  fraud  or  importunity*    And  if  ftich  afl^ment  to  a 


fingte  Cr^tor  be  a  ch^i  en  ifffhtty  he  may  appl^  for  relPcf  here,  ^odM 
for  be  can  go  no  where  elfe.     Otherwxfc  if  a  legal  eftate  had  been  J^*^JT  X^ 
conveyed*     His   honour  cited  fome  •  precedents,  and  faid^  that  here  ic  wm 
tbougn  preferring  fome  creditors,  in  hopes  of  after  favours,  may  not  of  the 
be  of  mifehievous  confequence,  yet  by  reafon  of  the  precedents,  oin't)*  j^, 
be  muft  decree  in  favour  of  the  aifignment.     2  Wms's  Rep.  427.  hut  a /mma 
Mich.  1727.    Small  v.  Dudley.  Iramchof 

'     '  '  adiffcYewt 

iradty  of  a  dock  in  *  wine,  in  all  not  above  300I.  and  but  two  thirds  of  that.  Ibid.  431 .  in  a  note 
added  by  the  TCportel',  (as  it  fccros}  at  the  end  of  the  cafe,  fays  it  was  fo  faid  by  the  Maiker 
«rftkcRciUi.  *["5] 

4.  A»  a  trader  was  Juft  on  the  brink  of  bankruptcy,  a  dgei  s.  P.  cited 
rea^  ingrojfed  was  brought  to  him^  which  he  executed  0  littU  befirs^  ^r  of'tbe 
bis  bmikruptcyj  and  in  contemplation  thereof,  to  give  a  preference  Rolls. 
Ufonu  of  bis  creditors.     Cited  by  the  matter  of  the  Rolls,  as  the  a  Wms't 
cafe  of  Jacob  v.  Shepherd,  and  faid,  that  he  doubted  thereof  f  but  ifaTctSiif* 
diat  on  appeal,  Ld.  Macclesfield  ordered  a  trial,  to  be  informed^  decreed  in 
vben  the  trader  became  a  bankrupt,  and  the  execution  of  the  4ced  sir  Stephen 
h^Dg  found  to  have  been  before  the  bankruptcy,  it  was  decreed  ^^^^  * 
in  &vour  oi  the  deed*    %  Wms's  Rcy,  431.  in  c^e  of  Small  v.. 
Qudle/. 

^  5  Gio..%.  tap.  30.  S*  3i»  Every  p^rfin  who  fiall  havi 
mueptid  ef  any  trujiy  arfd  Jball  wilfully  conceal  any  ejiate  ttf  any. 
kankrupty  andfhaU  not,  within  42  days  after  fuch  commijion  Jhajl 
ijffiCf  and  notice  given  in  the.Gazdtte^  dijcoverfuch.trufi  and  ejiate ^ 
'  in  writing  to  one  of  the  commijjioners  or  ajpgnees,  and  fubmit  it 
to  bg  c^aminsd  (if  required)  Ihall  forfeit  lOoL  and  dgiible  the 
v^ue  of  the  eftate  concealed  to  the  erediurs* 

(N.  a)  Of  fttting  off  where  there  are  mutual 
Debts  between  Bankrupt  and  Creditor,  and  o£ 
ibbmitting  to  Arbrtratton,  and  compounding 
Debts  due  to  Bankrupts. 

j.'WTTHERE  Acre  is  mutual  credit  between  a  bankrupt 
W    and  a  creditor,  the  balance  fliall  only  be  paid,  and  the- 
clatife  in  the  ftatnte  is  not  to  be  conflrued  of  dealings  in  trade ^ 
(Mily:,  or  in  cafe  of  mfstual  running  accounts,  but  alfo  where  one 
credit  is  upon  mortgage^  and  the  other  upon  note,  per  Ld*  Gow- 
per,  aad  he  (aid,  that  in  all  cafes  of  mutual  credit  it  is  natural 
jtofUce  and  equity^  that  only  the  balance  fliould  be  paid.    Wms's 
Jlep.  325,  3216.    Trin.  1716.    Ld.  Laneftorough  v.  Jones. 
'  H.  Sir  Stephen  Evans  m  the  year  1711  had  5000L  Jiock  in  the  ms.  Rep/ 
Kwifof^s  Bay  Carney,  and  was  their  banker  or  ca(hier,  and  upon  Mich.    t» 
tint  account  was  indebted  to  the  company  in  9ool.  and  foon  after  ^^°'^^{^* 
becme  a  bankrupt ;.  the  affignees  bring  a  bill  a^inft  the  com-  affij^aee* 
panjrto  transfer  tile*  5000I.  flock  t<b  them  with  all  dividends  due'ofS>''^c. 
thereon;  die  company  by  their  anfwer  infift,  that  by  virtue  of  ^'^^^f^^^ 
by-law  iti  thefe  words,  fviz.)  ^  That  the  ftock  and  dividend  of*  v.Hudron'* 
^  ocbtivcatiMr  ftafi  beoUigedfor  fuch  debts  and  engage^nehts^Bay  Con. 


I2J  jCte^ftoc  anV  iSf9»i^mt^ 

^  iS  fiich  adretiturt^r  (hall  become  engaged  in  to  the!  coifiplh)^ 
^  and  that  the  committee  of  the  company  for  the  time  beii^ 
^  fhall  and  ma^  diftrain  the  fame  until  fuch  debts  and  engaf;ement9 
*<  are  fully  (atisfied,"  the  company  is  not  obliged  to  transfer  the 
flock  to  the  comidainants,  until  they  pay  the  fllool.  due  to  tbel 
company,  and  they  llkewife  infift  upon  the  claafe  in  i^JlatuU  sf 
iankrupts^  c  Geo.  that,  *^  where  it  ihall  appear  Ip  the  comoiiu^ 
^  Copers,  that  there  has  been  mutual  credit  by  the  bankrupt,  and 
^  any  other  perfon,  it  any  time  before  the  peribn,  againft  Whom 
^  fuch  cotnmiflion  is  or  mall  be  awarded,  became  tenicnipt^  the^ 
^  faid  commiffioners  (hall  ftate  the  account  between  tbei|i,  and 
*  what  Ihall  appear  to  be  due  upon  the  balance  of  fiich  account  snd 
r  i:  -I  "^  "°  ^^^  ^^^  claimed  or  pdiid  on  either  Me.**  And  that*^ 
[  120  J  SJf  Stephen  Evans  having  credit  in  their  books  for  5600!.  ftock^ 
and  the  coifipany  on  the  other  fide  having  credk  in  Sir  Stt^pheii 
Evans's  book  for  800I.  they  ought  to  deduii  and  have  an  alkwand 
of  the  8ool.  out  of  the  50001.  ftock. 

It  was  argued  for  the  plaintiBs,  tthct  Ae  by.hKwto  dtftrftftdur 
adventurer's  ftdck  for  a  debt  due  to  the  comj»an^,  was  <sdfilraiy 
to'  law^  and  a  void  by-law,  that  it  gave  the  preference  to  a  fimpkl 
contraA  before  a  debt  by  fpecialtv  or  judgment,  that  h'^ibf^ 
^rted  the  legal  tourfe  of  adminFitratton^  that  if  an  adveimmr 
died  indebted  oy  fimple  c6ntrad  to  the  company,  that  ^ielit  hf' 
fimple  contra^  would  be  fiitisfied  befofe  debts  by  fpeciaky  of 
Record  to  other  perfoits;^  that  this  by-law  was  c^tnlry  ta-Al» 
ftatute  of  bankrupts^  which  makes  all  debts  equal,-«ntf't6be  pdl 
l^i  paflu,  which  is  moft  afi;reeable  to  natural  juftidfrand  e^iHty^- 
and  fuppofmg  it  might  bind  the  adventurer  hitmelf  ni  an  >iijg)r§^ 
ment,  yet  it  would  not  bind  the  aflignees,  who  are  truftees  to 
the  creditors,  and  the  ftock  and  eiieds  of -the  bankrupt'^yeAail 
in  them,  by  aft  in  law,  and  not  bv  the  party  \  that  this  ci^  wair 
out  of  the  claufe  of  the  ftatute  5  Geo.  cap.  24.  of  ftafhig  aiecoifHta 
where  mutual  credit  bad  been  given,  that  claufe  extends  *olily 
to  mutual  debts,  here  the  company  is  not  debtors  to  the. -tto- 
prietors  of  the  ftock,  nor  can  they  demand  the  value  of  the  Irodic 
from  the  compaiiy,  the  company  is  only  a  tFuftee  ^for  the  pro-^. 
prietor,  and  not  their  debtor,  &c« 

It  was  argued  for  the  defendant,  that  ^is  was  a  good  by^]Mr> 
to  bind  the  members  of  the  company,  thatfuclhan  agreement: 
among  partners  in  trade  would  be  good,  that  if  any  of  th^  |!tft- 
liers  borrowed  or  took  any  money  out  of  the  joint  ftock,  -Ait 
his  (hare  and  intereft  in  the  joint  ftock  fliould  be  liaMe  tcTaake 
fatisfa6lion  for  fuch  debt,  diat  the  company  havtilg  the  .cmtriNil 
and  power  over  the  proprietors  ftock,  might  reafonablj^detaot-lbc 
,  "  ftock,  till  they  were  fatisfied  for  a  debt  due  to  them  frqm  fiadr. 

proprietor,  that  the  aflignees  were  in  the  fame  condition  wiA  Ac- 
Dankrupt  himfelf,  they  ftand  in  his  pkce,  and  muilb  take  his  «ft«te 
and  efFeds,  fubje6):  to  the  engagements  and  charges  tiaej^'^Mre 
liable  to  in  the  hands  of  the  bankrupt.  2dly,  That  this  c^  was 
within  the  claufe  of  the  ftatute  5  Geo.  cap.  24..  of  iniHual  ciedity 
&c.  and  that  Sir  Stephen  Evans  was  a  ercdttor  of-lte  c^nfMjr^ 


tor  his  500oi.  flock,  and  the  company  a  creditor  of  Sir  "Stephtfft 
Evans  for  the  800I.  due  to  them,  that  the  ftock  is  called  credit 
in  the  books  of  the  company,  and  he  has  a  demand  againft  the 
Gompan J  far  the  tntereft  and  produce  of  the  ftock,  and  though 
there  was  aoching  due  to  Sir  Stephen  Evans  for  dividends  at  the 
tine  of  his  bankruptcy,  yet$  the  ftock  itfelf  m^  a  debt  from  the 
company^  and  fo  within  the  chiufe  of  the  ad  of  fetting  one  debt 
ininft  another,  and  only  the  balance  due  to  Sir  Stephen's 
aflignecs,  tliat  it  would  be  very  unreafonable  where  there  are  mutu:d 
dealtrtg^  ind  credit,  that  the  debtor  to  the  bankrupt  fhould  be 
kound  to  pay  the  whole  di|e  ft6m  him  to  the  bankrupt's  eQate^ 
aod  e  contra  (hould  only  come  in  as  a  creditor^  under  the  com* 
miffion  for  all  due  to  hun,  and  receive  perhaps  only  two  or  threg 
fliiUlogl  in  the  poiiad  fgr  hit  wl^ple.debt,  &c, 

•  Cio^  C«  was  df  opihion  that  die  bjr-Iaw  was'not  good,  ft  was 
aflfuming  a  legtflative  power,  and  altering  the  law,  it  was  different 
%oaa  an  agraeoMnt  between  private  partners  in  trade  i  thefe  forts 
it  companies  were  of  a  puUick  nature,  all  people  were  admitted 
into  them,  and  great  part  of  the  perfonal  eftates  of  the  kingdom 
i^eve  invffted  in  them ;  that  it  did  not  only  make  debts  by  umple 
#otttra&,  equal  to  fpecialtyand  judgments^  but  gave  tb^m  the 
ffeference.  It  ffuwe  them  a  power  to  attach  their  creditors  effefts,  L  ^  ^7  ] 
and  to  be  their  own  cahrers  $  it  fubverted  the  legal  cburfe  of 
adminiftralion^  and  was  inconfiftent  with  the  ftatute  of  haiik- 

liipts,  which  makes  all  debts  equal,  &c. 

But  Raymond  Ch.  J.  and  Mr.  Baron  Price,  who  affifted  his 
lofdfliipt  thought  it  a  good  by-law,  it  extends  only  to  their  owa 
members,  and  tends  to  the  benefit  and  advantage  of  the  corpo«> 
mioii.  All  by*laws  for  the  benefit  and  advantage  of  trade  are 
good,  unle6  fuch  by-laws  be  uiireafbnable  or  unjuft,  that  this,  in 
oieir  opinion,  was  neither;  not  unreafonable,  beeaufe  it  extends 
Only  to  their  own  members^  whole  confent  il  implied  in  all  bv^ 
hws,  and  eve^  man  that  buys  ftock  muft  take  it  fubjed  to  the 
csi^enHeiits  laid  upon  fuch  ftock  by  die  company ;  it  is  not 
tiDjw,  beeaufe  the  ftock  is  only  to  be  retained  as  a  pledge  tilt 
the  debt  be  iatisfied,  which  every  debtor  in  juftice  is  bound  to 
do;  that  the  affignees  ftand  m  the  place  ot  the  bankrupt,  and 
can  be  in  no  better  condition  than  the  bankrupt  himfelf. 

*  Eiog  C,  iaid,  I  diink  this  cafe  is  within  die  claufe  of  the  ftatute  if.  B.  Th^ 
5  Geo.  of  fetting  off  debt  againft  debt,  fo  need  not  give  any  ^^^^^t^ 
direft  opinion  as  to  the  by-bw,  here  is  mutual  credit  given,  and  ^inioo  u 
therefore  I  chink  the  company  may  retain  the  800K  due  to  them,  to  thU  laft 
out  of  die  dividends  due  to  die  bankrupt's  eftate^  fubfequent  to  \^^^J^^^ 
Ae  badQrup(cy»  and  fliall  not  be  oUieed  to  come  in  as  a  creditor  agree  witii 
WMier  the  oommiffion,  and  decreed   accordingly.    MS.   Rep.  the  Chaa* 
Midi*  la.    Geo.  Gibfon&  al*  affignees  of  Sir  Stephen  Evans,  '^^'''' 
bnknipl  V.  Hudfon^s  Biy  Company. 

.  3.    5  Ot^.  a.  tap,  30.  S.  28.     ff^frt  itjbatt  appear  that  there 

t^sheen  maimsl  credit given^  er  mutual  Mts  between  the  bankrupt 

md  aeeg  aiber  perffB^  i/fturommiffioners  or  affignees  {hall  ftate  the 

SQL.  VII.  It  account. 
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apcouot*,  amf  om  d$lt  may  bsfu  ag^infi  wmtiir^  and  ths  kJancK  9f\ 
fmh  iutount  Jball  ht  clalm€4  or  paid. 

4.  S«  34.  h  Jball  hi  huiful  fir  iki  afigneu^  mth  th$  codfent 
of  the  qiajocrpsurt,  in  vahif  of  the  creditors  prdeat^-at  any  ■accirinfc 
purfuant  to  notice  in  the  Gastette,  to  fubmit  atf%  diffgrenci  hiiwum 
Jufh  affigmses^  umdawy  pirfin  wbatfirver^  ^rfyrsa/an  cfw^matur 

rd/aiing  tf  fuch  bmkrupt^  to  ibt  diUnninatkfi  if  arbitraUrs^  or, 
oihtrwife  U  cnnpHttid  ibt'  mattes  in  diffirem^  at  tbt  ajfgnoio 
fl^tbfucb  tonftwii  can  agno^ 

5.  &.  35.  Tbt  affigni$$  an  impowired  with  emfmt  rfcnditarH. 
to  make  compcfitUn  with  any  dib^rs  to  fucb  baairuptSj.^rbiN^  tbo^ 
6aie  (tuU  appear  necdbryt 

(0.  a)  Detneanor  and  Crime  xn  Bankrupt's  not 
appearing  and  difcovering  bis  Effeds ;  and  ¥tovr 
the  CommiiKoners  are  tb  proceed  for  that  Pur- 

pofcr 

t.  13 Elm.  cap.  7.  IF  my  fucb  ptflba% #£i(&.  Jbali iAuMbb^ 

&  9.  1    do  of  puqpolb  withdraw,  thmnfelveft  fitwi^ 

Affir  ul^ial  manfioii  houfety  upon  amfJ^intt  /Aftoommiljoocr^  fbalE 

baw  power  to  award  five  prodamatioiM)  to  bo  made  mtbo^^ua^s 

namiy  upon  fivi  marht  days^  in.  fmh  places^  n$ar  tbi  ptoco  ipiirj^ 

Jitcb  bankrupt  bos  mofi<ommoniy  madtibh  abode^  commamding  Urn 

r  128  1  '^  return  wi^b  all  loavenient  fpoadyond  to  yiold  bit  body^befirotboi 

t$tumiJfjonirsy,  oronoof  thim^  at,  fucb  timo  a^  placs  af  by  ^  >^^ 

da^fOtM  Jball  be  appowt§d\  and  if  he  do  not^  aocoriifig  t^tudi^ 

proclai^aCioR^  yield  his  body^  tbm  tbe  body  ofjucb  ofiender  ibaU  b^ 

adjudged  out  of  tbe  Queen's  protediop ; ,  and  e»iry>  porfm  ibttb. 

fiall  willingly  bilp  to  bidoi  or  eonveyj  or  JbailwUiingfy  reeekfi^^  or 

keep  fecretly^  any  per/on  Jo  demanded  h  proclamt^om^  JMI  Mf""' 

m^ifonment^  or  pay  futh  fine  to  tbr  ^uun^  asu  tbe  herd  Cmnk 

'  cfilor-  (being  informed  tbereofby  tbtt  ommiffionany  flMfkm  nnfeU , 

2.  I  %r«  I.  eapL  1^  S.i.  Jfb^  rift^  to.brexandned^ort$wtm 
fitter  fiafy^  tho  iomm^^mn  may  emtm^  bim  eUfi  prifomn  tUl^  i« 

ionform. 

3.  4$.  9»  J^^  upon  bis  oxamnatbth  ^  JbaB  appear  fktO^  b^  ta3 
oemmtted  anywilfid  or  corrupt  perjury^  (a  the  iainagf  ^  biserif^ 
iprs^  to  the  value  of  loL  and. he convt^edtbereof  in  any>ooea^  ofre^ 
crrd^  he  JhaU  haw  one  of  bis  oars  nailed  to  tb^  piUorv^  and.cui-  ofi    . 

f  4.  21  Jac.  1. cap^ig.  S^j..  If  axyibaakrupt  JhtdL^  uf^n  biMetm^ 
mnatian  before  the.  commiffinurs^  be  fofmd  frandulentfytttf /A<ni  #<tiH 
Vseyed  away  hi^>  goods,  Jam4sy,or  othier  ojtatiy^  to  the^vabie  ofj  ai^  t3Q 
Chfi  fiod  to  bifitfler  tl^e  execution  of  the  ibt^itcs^  orts  defre^  W 
.  t^mder  his  erectors  of  the  fame^^and- fiM  not  stpomMs  eftamnatk% 
difienuer  mta  tbe  cdmnuffionorsi  and  (if  it.  lie  in  his  poxoer)  dttiner 
unto  them  all  that  eftate  fi  fraudtdet^  conveyed  a^twyar  dftaiitadi 
or  that  cannot  make  it  appear  i(Ato  d)o^cmmij^oHar^tbat  bo.  ^ 
fu/iainedfcme  cafuatiofs^  wkereif  %e  is  difMedto  pay^tqhltt  be  ^om 


fiHN^*  nti^  tie  liidiAed  fev  fimh  fatad  #r  iiiij/Sr  at  thtf  adfase^,  Of 
nneral  feffions  of  the  peace  of  the  countv  or  plice  itfaere  he  Jbait 
ZoMMf  kutin^i  and  if  the  bankruft  hi  Wirmf  conviffaed,  be  ftall 
W  ftt  iipcm  ^  pillory  ^  /id»  mtx^  and  have  ont^of  his  eurs 
maed  «9 /i&#  ^72^,  and  cut  6iE 

S*  5 Gi0%7^cap% yh  8,  u  If  anf  fetfin  wb$  JhM  became  bank^ 
r^ty  emd  agmuft"  xukom  a^cvrmmffiamfiianirupt  under  the  great  feal 
JIM  he  igttid,  tvbereupm  be  Jbali  he  deelared  hanirtipij  Jhall  nof 
withim  A2*  days  after  notice  in  writing  left  at  the  ufual  place  dt 
abode  ef  fnsh  ferjen^  or  perfbnal  notice,  in  cafe  fech  perfon  be  ia 
priibn,  and  notice  in  the  London  Gazette,  furrettder  himfelf  te  the 
cwmmjfknersj  andfubfcriiefuch  furrender^  €utdfuhmt  to  be  examined 
mpan  cathj  er/elemn  affirmatien^  and  cwfdrm  te  thejiatutes  concern'* 
ing  bankrupts  J  and  Upon  his  examination  difcover  all  his  effeifs^  and 
Jkew  be  has  dsAofed  of  bis  iffiSfs  (and  all  books  and  writings  relating 
tberevnto)  ^  wbteB'he  was  p^Jfkffed  or  inter  eft ed^  orwher^  fucb 
ferfon  or  bts  family  has^  or  may  expe^  any  pojpbility  of  advantage 
(except  fkch  parts  as  Jhall  have  been  bona  fide  difpofed  of  in  the  way 
of  his  tradiy  and  excett  fuch  money  as  Jhall  have  been  laid  out  in 
the  enrdinary  expence  of  hts  family)  and  alfoj  upon  fuch  examination^ 
deBvef  ap  unt$  the  commijjieners  fueh  part  of  bts  effeSisy  and  all 
io$ks  emd  writings  relating  thereunto,  as  JbaU  be  in  bis  power  (his 
mauffary  wearing  apparet^  and'  the  necejfary  wearing  apparel  of  thi 
mfe  and  ehiUren  of  Jiuh  bankrupt  excepted)  then  the  bankrupt,  i?$ 
€ttfg  of  default  in  not  furrendcring  and  fuhmtting  as  aforefaid^  or  if$ 
ernje  he  flndl  eonceaL^  or  embe%2le  his  eftate  to  the  value  of  2ol  or  any 
iioks  y:  accounts  of  writings  relating  thereto,  with  intent  to  defraud 
his  creHtars  (and  being  conviSted  by  indiament  or  information)  (ball  , 
be  deemed*  gufky  of  felony,  without  benefit  of  clergy  i  and  fuch 
fektti  goods  and  eftate  Jhall  go  among  the  creditors  feeking  relief 
etHdirJucb  commiftisn* 

6«  S^  %%  The  commiffionerft  Audi  appoint,  within  the  iaid  4I 
da^  for. the  banknept  to  pixrender  and  conform  as  aforefaid,  not  left 
than  three  meetings,  the  lajlof  which  fl>aH  be  on  the  j^id  day  limited 
fer  fuch  bankrupts  appearance*,  and  three  weeks  notice  ihall  be 
given  in  the  Gazette  of  the  time  and  place  of  fuch  meetings. 

7,  S.  3.  It  thallbt  lawful  for  the  Lord  Chancellor  to  enlarge 
the  time  fer  fuch  perfon  furrendering  himfelf,  and  difcovering  bis 
ejfUts^  not  exceeding  50  days  from  the  end  of  the  faid  42  days  i  ,7^  f  1 29  J    ' 
eu  fuch  order  for  emarging  the  time  be  made  ftx  days  before  the  time 
on  which  Jiuh  perfon  was  to  furrendtr  himfelf^- 

&  S.  36k  After  fuch  bankrupt  Jhall  have  obtained  his  certtficatei 
estodtbe  fame  fiall  be  confirmed,  fuch  bankrupt  ihall  be  obliged  to 
«ve  bts  attendanee,  upon  notice  m  writinf  to  attend  the  ailignees, 
in  order  to  fettle  any  account  of  fuch  bankrupt's  eftatej  or  to  at* 
tend  any  court  of  record,  to  be  examuied  touching  the  (ame,  or 
for  fieeh  other  htfinrfs,  vrhiib  fueh  ajfignen  jtall  judge  necejfary  for 
gotiis^  in  the  bankrupfs  tftate,  for  which  attendance  the  bankrupt 
JUl  be  allowed  %s.  bd.  per  ^im;  and  in  cafe  fuch  bankrupt  fhall 
A^eft  to  atteady  or  refufe  to  401  in  fuch  difcovery,  without  good 
$mdi  to  ho  Jbooon  U  thi  commi^omrs  to  be  by  them  allowed  (fuch 

L  2  ajfignees 


t29  Ccetiftoc  m  "Banlntpe; 

•  ^gnees  fhakihg  prnf  tbere^fupon  watb^  or  fdkmn  afilrmatidHi  iefiri 
toe  commjjioncrs)  the  cocniniffioners  are  required  to  iffue  a  tvarropttf 
tofuch  perfons  as  they  Jhall  think  proper^  for  apprehending  ftuh  hank'- 
rupty  ana  him  to  Commit  to  the  coitttygaol,  there  to  remain  im 
clofe  cujlodyy  until  he  Jhall  conform  to  the  fatisfa£lion  of  the  comndf^ 
fmun^  and  he  by  the  eommtfime^^  or  tbi  order  of  the  Lord  Gham-* 
cellory  or  fy  due  €ot{rft  ofltfW  dlfcbargidi  and fucb  gaoler  is  required 
to  iaep  fuch  petfoH  in  ckfe  mpody^  m$hin  the  w^  tf  tbo  frifm^. 
mdir  th  pena&ies  before  mtntimed^  for  ft^ering  finb  prjfonors  u  * 
ef((^e^  .     *        .     . 

(P.  a)    Tlic  Bankrupt^ft  Pcrfoti  pfoteftcd*    III 

what  Cafes^ 

t.  TK  debt  on  ohligation^  the  defendant  pleaded^  t%at%^re  iho 
1  attiM  brought,  d)e  plaintiff  became  a  hankrupty  to  whicli  die* 
plaintiff  demurred,  and  per  Curiam,  it  is  an  ill  plea^  and  until  an 
ajigfmuni\}t  made\  the  debtor  is  defencelefs  \  and  [cited]  therefore 
[the  cafe  ofj  Hansok  and  Hale  [Aat]  payment^  bep^ri  a  com^ 
mlfj^nfued  out^  is  well  enough,  and^  it  is  before  his  debt  be  ^B^gned: 
And  judgment  for  the  plamtiff.  3  Keb.  616.  pt.  78.  iM.  %j 
and  28  Car.  2.  B.  R.    Andrews  v.  Spicer. 

2«  A  man  rents  An  boufe  for  years,  by  leafe,  at  Q^^xAbecomet  d 
bankrupt^  and  Surrenders  all  his  gbods  and  effeSfs  to  the  commii^ 
fibners,  according  to  the  4  and  5  Ann.  Reg.  and  with  the  rejl^ 
ibis  hafe :  and  his  certificate  was  allowed ;  6ut  being  taken  into 
cujlody  for  non-payment  tf  the  rent  fince^  he  moved  by  touniel 
•to  be  difcharged}  but  the  court  would  not  grant  it,  and  forced 
.  Mrri  to  put  in  ball;;  for' they  faid,  the  a£t  of  parliament  md  mi 
make  void  the  cohiraSf  between  him  and  his  landlord,  Piflch.  6. 
Ann.  Reg.  '• 

3.  Two  perjbns  having  authority  tofeife  the  effetlstfa  bdnlntptj 
broke  open  a  ciofety  where  the  bankrupt  Was^  to  fearch  for  them; 
two  oncers  came  foon  after  them,  and  took  him  in  an  aHiony  emd 
threw  him  into  ibe  Compter^  where  he  was  fenred  with  ifevend  cs^ef 
aiftions  in  ciiftody.  It  was  ordered  that  they,  at  their  own  cofts^ 
fliould' procure  him  to  be  difcharged  out  of  cuftody^  or' Itr  ftand 
committed,  being  an  abufe  of  the  procefs  of  the  Cdurt.  Sef .'X^aftif 
in  Chan,  in  Ld,  King's  Time<  64.  Mich,  12  Geo.  hhptu' 

[130]     (Q;^a)    Falfe  Claim  of  De^ts.    PiUiipihfeat\ 

thereof. 

I.  5  Geo.  1*  capi  36.  TF  aHy  perjjm  jhall  before  the  conumjfonen^ 
S.  29.  X    or  by  amdavit  or  affirmation  exhibited  to 

tbem^  fii  ear  or  affirm^  that  ai^  fum  of  money  ts  due  to  him  from  emj 
bankrjipt  which  is  not  reatfy  due^  knowing  the  fame  to  be  not  dne^ 
and  being  eonvi&td  by  ijudiMmont  or  infirmation^  fuch  ftrpn  fimU 

fuffer 
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Juffer  the  penakiis  in  filled  by  thejiatutes  agatnji  wilful  perjury^  and 
ftMhi  UabU  U  fny  double  the  (vaa/a  ftmrn  or  affirmed  to  Ac  du^^ 

(R*  a)     Surplus  and  Allowance. 

f .  13  ££%•  cap.  7*  Q^UCH  rftht  commiflioii^rs  a^Jbattptit  tbi 
S.  4.  O    tommffim  in  ixecution^  ihail,  upon  re-^ 

queft  madi  by  the  bankrupt,  nn  only  mfk^  declaration  to  the  bsrnk* 
nipt  of  the  imploying  andhe&ovmg  df  their  lands,  goods,  and 
debts,  tut  alf$  maii  payment  of  the  overplus,  if  any  be^  to  the 
iankrupt. 

2.  5  Gee.  2.  cap.  30.  5.  7.  ^//  bankrupts  who  Jhall  furrendet 
entd  confermy  ae  by  this  aH  is  dire£led^  JbaU  &  allowed  5  per  cent^ 
out  of  the  neat  produce  of  the  eftate  that  Hiall  be  re^reived,  in  cafe 
die  neat  produce  of  the  eftate,  after  fuch  allowance  made,  (hall  be 
fufficient  to  pay  los.  in  the  pound,. and  fo  2^  (be  faid  5  per  cfnt.. 

fludl  not  amount  to  above  200I.  and.  in  cafe  jht  neat  produce  tf  , 

the  eftate  fiall  be  fufficient  to  pay  I2s,  6d,  in  the  pound,  then  ait 
fir  fens  fo  cenf^rming^  JhalL  be  awu^ed  7l.  ic^.  per  c(?^it.  jo  as  fuch~  , 
alfewance  J^ll  not  amount  to  abpve  250!.  andin  cafy  the  neatprori 
duce  Jbally  over  and  above  the  allowance^  be  fufficient  to  pay  i  js^ 
in  the  pound,  then  perfons  fo  cenformingy  Jhall  be  allowed  10  pec 
cenufo  4S  fuch  10  per  cent.  Jhau  not  amoufit  to  above  300L  and. 
nwry  fuch  bankrupt  (hall  be  difcharged  from  all  debts  owing  ^t 
the  time  that  he  did  become  bankrupt.  . 

3.  5,  8.  If  the  neat  proceed  of  fuch  bankrupt* s  eftate  fl)all  x\ot 
amount  to  los.  in  the  pound,  fuch  bankrupt  ftjallnot  be  allowed 
the  ^  par  e^nt,  butft>all  be  allowed yi  much  at  the  qEgneis  andcc^^ 
mifftoners  ftiall  think  fity  not  exceeding  3  per  cent.        *        ^   .  ',  ! 

4.  fi«  12.  Nothing  in  this  a£f  ftiali  give  any  advantage  to  any- 
bankrupt  who  ft>ally  upon  marriage  of  any  of  his  children,  have 
given  ai>ove  the  value  of  lool.  (unlefs  he  flioll  prove  by  his  books i^ 
or  oibeKwife  upou  bis  oath  or  affirmation  before  the  eommiffionersy, 
that  be  bad  remaining  other  eftate  fufficient  to  pay  every  perfpn^  to: 
whom  be  was  indebted^  their  full  debts ^  or  who,  &aU  have  ioft  ia 
one  day  the  value, of  5I.  or  m  the  whole  the  value  of  lOoL  withta 
12  months  next  preceding  hi^  be^omisg  bankrupt^  at>  cards,  dice,^ 
tables^  tennis^  bowls^  billiards^  ftwvcUhotfrd^  or  cock-ftghiing^  horfe^ 
races^  dog-^jnaicbesy  or  f Hit-races^  or  other  game^  or  by  bearing  a 
ftunre  in  the  flakes^  or  bettings  or  that  within  one  year  before  hei 
locame  a  battkruptj  ft>all  have  loft  lOol.  by  contra£ts  for  flock,  or 
ftusres  of  any  pMick  funds^  where  fuch  cmtraH  was  not  to  be  per^* 
formid  within  me  week  from  the  makings  or  where  the* flock  kmi^ 
^t  etaually  transferred. 


t.i:  ts») 


t^t  cciMtot  An)  ¥aitia;t9t** 


(S.  a,)     Certificate  and  Difeharge. 

X.  13  EUz.eap.  y.T  J*"  lA^  creditws,  of  any  banknrpts  which  de- 

«  S.  iq*  X   P^'^  ^^  realm,  keep  their  houfes,  or  dber'^ 

tiifi  withdraw  int^  places  utiinmuft^  9r  fufftr  thftnfihts  H  bt  «r- 

rtfted^  $r  4utlat0id,  «r  yhld  their  hdie^  ikto  ptifin  purpejely  to  de^ 

fraud  the  crediters^  be  not  fully  fatisfied  far  ibeir  dem  hf  iht 

mofis  hefen  jpecifedy  the^  Jhall  have  their  remedy  fir  levying  tb^ 

teftdui  againfl  the  pffenden^  ii  they  might  have  tad  lefwrt  the 

making  ef  this  a£f.     And  the  /aid  creditors  fhall  be  only  barred 

fer  fuch  part  of  the  Mi  debts  as  fhall  be  paid  untb  theoi^  as  afore- 

fiid. 

5  C#«.  t.  a-  4  (^  5  Anrnp  17.  Ml  bankrupts  furrendering  and  eonferfk^ 

tfji/.M.5.7.  ^g  themfelves^  as  in  this  aif^  Jhall  be  difcharged  from  *  all  debts 

m«tw         owing  at  the  time  of  the  bankruptcy,  and  if  they  he  prefecutei  fer 

miaaed.       any  debt  due  before^  they  Jhall  be  dtjchitrged  on  common  bail,  and 

♦  Thw  ex-    pigjj  ^jjat  the  ciiufe  of  a&ion  accrued  ^orc  they  became  bank-r 

Jj3>t*2wr/«  rupts,  and  give  the  fpecia  I  matter  in  evidence^  and  if  judgment^ 

u  bankrupt  given  againjl  the  plaintiffs  the  defendant  Jball  recover  his  co/ls. 

at  fxecuior^ 

but  it  ii  for  tfiii  ptiticttlar  retfon;  bceiaCc  tbev  aie  appropriated  to  pay  teftator*a  debu»  and  if 

they  were  alfigned  it  would  be  a  wrong,  via.  a  aevaflavit ;   and  it  being  ob)c6ed«  tbat  h.  exteadi 

not  to  Mt*  dmt  to  the  bankrupt  jointiy  'Ufhb  a/iotAer,  it  was  anfwered  by  id.  Ch.  J. 'Parker,  iq 

delivering  the  <opinioo  of  the  Court,  that  tbe  cafe  cited  for  thw  parpofe  from  1  Lev.  17.^  sot 

determined.    Wmt'i  Rep.  854.  in  cafe  of  Milra  v.  Wiiliami. 

^  A  pJfa  upon  thi«  aQ  ww/f  i^mcJudt  to  the  iomury^  and  not  to  the  judgment  of  the  courts    Ad« 

judged.    Trio.  1714.  B,K.   Wmt's  Rep.  949.  ft6o.    liCles  v.  Williams. 

3.  If  a  bankrupt  has  a  certificate^  and  an  a^on  be  brought 
againft  him  afterwards  for  a  debt  precedent  to  the  ftatute>  he  may 
pkad  his  certifidlate  upon  the  rolU  ^"d  fo  prevent  a  judgment  from 
being  entered  up  afterwards,  but  having  neglected  fo  to  do,  it  was 
bis  own  default,  and  a  court  of  equity  is  not  to  relieve  either  his 
pleading,  or  )iis  want  of  a  plea,  or  no  proper  plea  put  in  in  time, 
nor  could  he  be  relieved  on  an  audita  querela^'hcczuk  he  bad  an 
opportunity  and  might  have  pleaded  his  certificate  before  the  jtt^» 
ihent  was  entered,  and  upon  producing  Ibme  precedents  wfaero 
bankruDts  had  been  relieved  egainjt  jftdgments  obtained  againft 
them,  they  did  not  come  up  to  the  cafe  in  queftion,  and  the  peti« 
tion  was  difmilTed.  a  Vern,  696,  697.  Trin.  1715.  Gtiodwin'a 
cafe. 

4*  Commiffioners  of  bankruptcy  having  made  aii  aiRgmnent  «f 
the  bankrupt's  eftate,  and  afterwards  giVen  the  bankmptiiis  cer-i 
tificate  and  difcharge,  cannot  make  afubfequent  afftgnmnu    Wnrs'a 


Rep.  386.  Mich.  I7i7f    Jacobfon  v.  Williams. 

5.  Cjore  brought  an  aRioity  for  renty  againfi  ^tagjboll  a  hafk^ 
rupt^  and  obtained  judgment  before  bankrupts  certificate  was  */- 
lowed  by  Ld.  Chancellor,  and  tne  certificate  not  being  alloWed  till 
after  the  rules  of  pleading  were  out,  the  bankrupt  had  no  opporta** 
nity  to  plead  his  certificate,  and  take  the  benefit  of  the  ad  4  Ann* 
but  in  the  fcire  facias  againft  tin  bail  Ae  certificate  was  pleaded, 

and 


^iMm  m  iS0X(kmu  131* 

tnd  tibe  pka  «7er*lruLled,  fi>  thut  tlie  badtrupt  has  m  relteT  t>iit  in 
equity^  or  by  audita  queiday  which  is  an  equitable  remedy  at  law.  - 
A  inodon  was  mUe  by  Sir  Jofeph  JekyI,  for  an  injandHon ;  but 
Cowper'  C.  denied  die  motion,  (though  Sir  Jofeph  Jekvl  fatd, 
there  were  ftvend  precedenls-of  injundtons  of  this  fort,  but  had 
none  ready  to  produee)  becaufe  this  was  a  *  merciful  law  made  in 
fiivour  <3f  the  bankrupt  and  in  prejudice  of  the  creditors,  and  there- 
fore not  tx)  b6  extended  in  equity  farther  dian  at  law.  MS.  Rep. 
Mich.  3  Geo.  in  Cane.    Bagflisdl  v.  Gore. 

6.  A.  a  trtiiiffr  of  B.  brought  an  a£^ion  at  law,  and-having  gH 
judgnunty  took  him  in  extcution^  on  a  ca.  fa.  Afterwards  the  a£l 
of  j  Gio.  was  made.  Where  by  cap*  24.  a  bankrupt,  if  he  furren- 
ders,  is  examined,  and  4  fifths  in  ralue  and  number  of  his  credi* 
tors  fign  his  certificate  and  teftify  their  confent,  &c.  is  to  be  dif- 
cbarged.  After  which  ftatute  a  commijKon  is  taktn  out  againft  6> 
ily  C  B^s  faibir'ift'»lawy  and  J,  is  fenuaded  to  come  in  and  be  an 
pffpue  to  prerent  the  (inking  the  enate,  and  getting  him  di& 
tmarged.  The  f/laft  of  B.  (befides  what  he  had,  before  the  fta^ 
tute,  made  over  to  C.)  was  only  feme  few  Jbillings  and  fome  rf^* 
^erate  debts.  It  was  infifled  diat  fraud  appearing,  equity  would 
ISot  interpofb  In  prejudice  qf  ari  honeft  creditor,  and  favour  of  th* 
bankrupt,  which  Ld.  C.  Parker  admitted.  And  as  to  A's  coming 
In  and  proving  tlie  debt,  it  was  argued,  that  it  might  be  thought 
fiecdiary  in  order  to  prevent  B*s  difcharge,  and  this  his  lordmip 
held  reafonable.  And  that  as  to  not  detaining  the  body,  where 
^1  the  bankrupt's  eftate  was  to  be  feifed,  here  was  no  eftate  lef^ 
^o  feife,  ail  Ihat  being  made  away  to  C.  And  that  in  this  ca(^ 
A*s  coming  in,  cannot  be  conftrued  an  election  to  be  paid  out  of 
B*s  eftate,  and  fb  a  waiver  of  his  former  execution  of  the  body  ; 
for  here  being  no  eflate,  there  could  be  no  eleAion,  and  A. 
propofing  to  waive  any  benefit  under  the  commiilion ;  his  lordfhip 
fidd  it  ought  to  be  accepted ;  and  refufed  to  difcharge  B.  Wms> 
Sep.  560.  Trin.  1719.    Ex  parte  Salkeld. 

7.  Such  creditors  of  a  bankrupt  as  come  in  under  the  commiffion^ 
by  which  al!  the  bankrupt's  eftate,  bodi  real  and  perfonal  (By 
means  whereof  he  (hould  pay  his  debts)  was  feifed,  Jhalt  not  be 
0llawed  to  imprifon  the  bankrupt  for  not  paying  thofe  debts.  Per  Ld. 
C*  Parker,  who  (aid  he  wouk)  order  his  difcharge  out  of  cuftody, 
«s  to  any  aAion  brought  bv  thofe,  whp  bad  come  into  the  commif- 
lion  of  bankruptcy,  and  nad  ibught  relief  thereby.  And  though 
It  was  obgefied  that  he  ought  not  to  be  difcharged,  till  he  had 
perfeAed  his  examination,  yet  the  Court  held  the  contrary ;  for  it 
-did  not  appear  that  he  had  been  in  contempt  or  refufed  ;  out  if  he 
had,  yet  when  the  commijJioH  was  irreguiarlyfued  out^  there  ou^ht 
not  to  be  any  proceedmgs  upon  it  by  way  of  examining  the 
bankrupt  or  otberwife.  Wms's  Rep.  6 1 2*.  liill.  1 7 1 9.  Ex  parte 
^ames. 

8.  A  creditor  petitioned  the  Ld.  C.  Parker  againfl  the  allowance 
wftbe  bankrupt's  certificate^  who  in  confideration  of  the  plaintiff's 
tfithdnwing  his  petition  geeve  him  a  bond  for  the  whole  debt.  The 
C^mficate  vras  anerwards  idlowed,  .and  the  creditor  fued  the  bond 

♦  ♦        *  L  4  againft 


againft  the  bankrupty  wbo  pleaded  the  aft  of  5  Gtii.  2.  mi  iba0 
$hg  h$Md  tiHts  $btmnti  in  9rd$r't$  pr9ckr4  bis  di^bargih  but  Ld^ 
C*.Pirker  refufed , to  relieve  the  bankrupt,  and  difintfled  his  bill 
with  coils.    Wms'sRep.  620.  P^lch.«l720»    Lewis  v.  Chafe. 
.  9«  A  queftson  W9S»  coAcemiag  the.  farm  9f  urtifaata  on  the 
late  a£t»    But  per  LdL  C.  Parker«  the  commiffioners  are  to  cer- 
tify, op?  day,  that  the  bai^knipt  has  in  all  tilings  confonned,  &c. 
And  then  the  nex(  dst^,  the  creditors  certify  on  the  fame  p^vish- 
.  inent  their  confent,  at  the  foot  of  which  the  commiffioners  are  to 
'    '  certify,  that  tbp  creditors  had  contented  according  tq  the  terqis  olf 
.  the  aa*    Trin.  .6.  Geo.    Burdock's  Csifc. 

ip.  A  bankrupt  fo  found,  Vjfz^faedfor  a  dekt  on  hnd,  Before  bis 
i$rtificat0  ailewid^  buit  be  had  fyirrendered  his  eiFefks  and  fubmitted 
to  be  examined,  and  his  certificate  not  being  allowed,  he  pleaded 
Non  eft  fa<Slum,  and  judgment  was  given  againft  him.  *  He  had 
C  ^33  1  afterwards  a< certificate  allowed  and  confirmed.  The  obligee  thre^ 
^^uf  yea^  afterwards  brought  ^fiirtfoeias  upon  tht  judgment 
and  the  difoniant  tlntiid  tbe  ftau  5  Annm\  and  that  the  caofeof 
aAion  accrued  beft^re  his  bankruptcy,  and  upon  URie  joined^  it  was 
found  Qgainjt  the  bamkmfi^  be  (as  was  alleged)  not  being  able  to 
git'ibe  commiJfiPH,  or  ^copy  tberetf^  to  produce  at  tbie  trial,  and  &e 
idaintiff  after  had  judgment.  The  |dailtttflF  got  an  injundion,  bat 
ike  Matter  of  the  R0IU9  upon  hearing,  difmifled  it,  as  a  mef$4t 
wotoliy  eit  law  \  but  upon  appeal,  Ld.  C.  Macclesfield  reverfed  the 
decree,  but  feemed  to  admit  that  were  the  cafe  only  matter  0^  mifo 
f  hading  e<]uity  (hould  not  relieve,  but  uppn  the  feveral  circwn^ 
fi^ces.of  the  cafe  a  perpetual  iniun^on  was  grafted,  a  Wiin^ 
|lep.  70.  Trin.  lya^u    Blackball  v.  Combs. 

Ti»  ^  creditor  came  in  under  the  commiffion  and  fftavsi  hh 
^libtf  andj  afteiwarda  arreted  tbe  bankrupty  who  now  pn^^  to  \st 
discharged.  Ld.  C>  King  faid,  it  has  been  At  conftrudion  o(F 
equity  upon  ftatutti  of  i  Annae  cap.  la.  which  difehaigei  the 
bfluikrupc  of  his  debts  on  a  certificate  by  4  fifths  of  his  crrditoi^ 
^  allowed  by  the  Cfaancellor»  that  where  a  trader  becomes  a 
Ixuikrupt  and  any  one  of  his  creditors  epnes  in  before  [under]  tb|i 
pdmmiAon  to  prove  bis  debt,  tbough  %u0b  defign  only  to  ofpofo  the, 
brnknipt^t  ^ertifisatfi  yet  this  is  an  elofiion  si  take  bis  romedy  for. 
Brs^^/cht  under  tbe  e&mmffsony  and  if  pending  that,  the  ei'editor  &di 
akui^i;refts  tbebankrdp^  it  is  taken  tp  be  an  oppreffioni  -and 
.  ordered  the  creditor,  at  his  own  expence,  tp  diicbaFg^/tbe<  bank*- 
ruptiout'^^uOofdy/  2  Wms^s  Rep.  394.  Miob^i]^4   Anon. 

la*  But\i  ^h  creditor  will  ic^ivw  «»y  imi;^  under  itfare  fb^ 
.  tute,  and  ftay  a  reafonabk  timc^  and  there  is  an  tmpr^biUty  ^ 
the  bankrupts  being  aJblf  to  gain  bis  corticate  figiaed  by-4.£fths  -in 
number  and  v:dQe  of  the  creditors,  of  allowed  by  the.\pott|c;  io. 
fuch  cafe  if  the  creditor  applies  to  die  Opurt^  dfdanng  fai^omfenr 
to  waive,  any  right,  or  fhare  of  die  bankrupt's  eftate  sinder-  tte 
and  pi 


f:ommiffibn,  and  praying  that  he  tsmht  the  badkraptr  Ld^  CI 
King  thought  it  rean^n^le  for  the  Court  to  give,  leave /io  fiscl^ 
piediisr  to  proceed  ;^t  law  againft  the  bankrupt^  for  his^deb^ 
2  Wma'sRep.  39|«  Mich.  j7a6*inanAnofi;  t!afe;^^ 

13-0,1 


CtMtor  mtti  "Bmtltntpt  is$ 

13.  On  zjnnt  tftmniffi^nsgaitift  two  jatrtHfrif  the  feparate  tr^r 
iUun  Aough  they  have  taktn  oat  fi^parati^rammjffions^  {ball  yet 
be  at  liberty  to  (cooie  in  to  spptfi  tht  alUvMg  tf  the  artificati* 
3  Wiiis'sKep..23.   JJill- 1729/  Horfey'scafe, 

14.  Where  notf  fartmri-^^b^niruff^iy  und-aJBimtpmrnigidn  ^«onthp 
is  taken  out  egainft  tiem^  if^Aey  ektaJH  an  ffilawonfi  of  thiir  eer^  j? ihere be* 
tifkatiy  ^i&  will  bar  as  well  their  feparate  as4l>eirjoin|t  creditors,  twfan^ 
3  Wms's  Rep.  24.   Hill.  1729*    Horfey's. cafe,  nerswuimt 

r  .    rfihfmSe- 

fwncx  a  hanhruft,  and  om  pfiparaU  ccmmiJpoH  being,  fued  out  againft  him,  BU  ttrt\ficmtt  is  aihwedi 
this  don  dot  only  difichirgc  tne  baokrU|A!y  of  what  be  owtfd  feparateiy,  but  alfo  oFyt^hat  he  owc4 
jointly,  and  oo  the  partnerQiip  account,  b^wift  by  tbe  *^  of  p«rltaineot  the  bankrupt,  upon 
making  «  lull  (^fcovery,  and  obtaining  bi«  certifiaaic,  ia  tp  b^  dlfchargied  of  all  debia.  Now  ac 
the  dcbti  he  owes  jointly  with  another,  are  equally  his  debta  89  what  Ite  owea  on  bt|  feparats 
acebuAt,  eonfeffuen'ty  be- hut  it  i^J^htn^d  rfidtb  lit  joittt  and  frfaratt  dthft ;  tfnd.Yo  it  has  beei| 
.detomiatd  b>  ^he  ind^  ot  B«  Jt«  By  ihs  ^.orc)  Cbaopdlw  iarJ^cr.  a  Wnv'i  &€p«af.  ia^ 
■Aiffdtcaa  Ji^y« '721*    £xp|^teYale.  ^ 


<5*  5  ^^  2*  ^P*  30^  £•  10.  ^tf  difioptrt  Jhall  InfitU  fud^ 
hmkrupt  ta  tki  tenets  alU^tu^iijt.this  a&y  unUfi  tbf  coipiujflionen^ 
^  ibt  m^$rpart  eftb^yjhali  under  their  h^t\i&  di|d  feals  certi& 
to  the  Lord  Chancellor,  that  fiich  bankrupt  ba»  made  a  full  dil^ 
(sovery  of  bis  tfiat$%  aiid  ia  aU  things  cpnfpnned  bimfelf  tf^cor^/ii;; 
f#  /At  dtrt^i^m  ef  this  ^&^  ani  that  tbtrt  dots  not  appear  to  thim 
My  TwfonAo  doubt  oftbe  truth  of  Juab  difcov^y^  and  unlds  four  f  (34} 
parts  in  five  in  number  and  value  of  the  credit^^rs^  who  &aU.  be 
icreditors  for  not  lefs  than  lol.^  nfpe^ively^  or  fomo  otbot'  perfon  hf 
titm  duly  autborizedj  Jbfii  fign  fuch  certificate^;,  but  tbt  fommiff 
Jtmurs  fiaH  mt  torttfy  till  thiy  fiiall  havt  proof  by  affidavit^  ^  af* 
frmatlon  in  writings  offucb  crtditqfs^  or  ofthgperfons  by  tkm  autpai. 
rizid^figningjbi  ctrtifaatt^  and  tf  the  power  by  wbifb  any  porfon 
JbaU  bi  atftboriznl  to  fign  for  any  crfditor^  (tvbici  affidavit  or,  «/t 
firmatian^  together  with  fuch  authority  to  fign^  Jhalt  be  laid  before 
the  Lerd  Chancellor ^  with,  the  faid  certificate)  and  unlefs  fudr 
IwiknipC  make  oadi,  or  feUmnly  affirm  in  Wfiting^^  that  fucb  cortl^^  - 
ficate  was  obtained  without  fraud »  and  unlefs  finch  certificate  fl>all^ 
after  foub  affidavit  or  affirmation^  be  allowed  by  the  Lord  Cbai^. 
ceBor»  #r  byfncb  twooftbejnfticos  ofB.  R.  C  B^  or  Barons  oftha 
Eetcbiqtur^  to  %vhMt  we  eonfideration  of  fitch  ceriificott  Jballicrr^f^ 
ftrredhy  the  Lard  Cbance&or  i  and  any  of  the  creditors:,  of  fitck 
hanintpt  art  to.  be  beards  if  they,  think  fit^  againft  the  making  ftuh 
urt^aie^  and^gainji  the  confirmation  thereof  . 

n(sm  S*i^  Jtfmiy  bankruft  who  fljallhant  obtained  his  cerdfi- 
cote^fisall  he  t^nin  exccsttson^ar  li^wiei  in  prrfon>  on  accoitnt 
ef  any  debts  owing  before  he  became .  bankrupti  by  reafyn  that 
joidgmontsoas  oburned  before  fmh  certificate  viae,  allowed »  it  Jball 
hi  Uassful  forany  one  of  the  judges  of  the  courts  wherein  judgment 
has'boonjoobtaimd^  on  fuch  ^ankrt$pt*s  producing  his  certificate  aU 
hosted^  ta.order^  any  fiseriffor  gaokry  who  ft>all  hatfe  fuch  bankrupt 
isLbircu/l^dSh  i^difcharge  fiidi  bankrupt  without  fee. 

17.  Ynyati  a  bankrupt  is  in  execution  before  the  commiffiony, zni 
the  esteditor  cantos  in  and  receives  a  dividend  out  of  the  eftate,,  the 
pourt  wiU  putiom  to  hia  glo^Hon  athor  to.  difcb^ge  the  bankrupt 

or 


vr  nnHma  fht  divideni^  and  ^s  in  cotrformicy  to  die  hv,  wllere 
tf  the  creditor  "wiU  take  thedebcior  in^exeeiHion,  lie  <:afiiioC  after^- 
iRfarda  take  execution  by  fi.  fa.  becaufe  the  body  is  deemed  a  ft^ 
tis&dion;  but  otherwife,  if  creditor  takes  a  £•  h.  firft  and  levies 
ihort,  &c.  diere  he  may  take  a  ca.  ia.  afterwards  and  fue  both. 
Atid  here  A.  flied  outa  commiflion  of  bankruptcy  againft  B.  1726^ 
and  after  in  1727,  received  a  dividend  of  2S.  6d.  in  the  pound,  and 
now  lately  took  B.  in  execution  for  tlie  reft  of  his  debt,  and  no«r 
B.  pctitioiled  to  be  difcharged,  but  was  denied  \  per  Lid.  ChancdU 
lor.    MS.  Rep.  Mtch.  Vacat.  1733.    Ex  parte  ^iewtn. 

18.  Ptr  Ld.  Chancellor.  Though  a  creditor  df  bankrupt  under 
aoi.  is  by  die  laft  aft  excluded  from  ajfent  or  diffint  to  the  certifi'- 
€atij  J9t  as  he  is  affeAed  by  the  confequence  ofallowing  the  cer* 
tificate,  hi  bath  right  to  fetition^  andjbew  anf fraud  againft  albw^ 
ing  the  certificate.    MS.  Rep.  Mich.  1734.    Ex  parte  Alien. 

ig.  Bankrupt  in  prifon  an  a  mefhe  proceft  at  futt  of  A.  prayed 
that  A.  might  mmke  eieStioHy  whether  he  would  come  in  under  com- 
inij/iony  or  take  his  remedy  at  law.  Per  Ld.  Chancellor,  A.  may 
make  a  fpecial  eleSiiony  to  take  his  remedy  at  law,  and  to  come  in 
under  the  commiffion,  fo  far  as  to  prove  his  debt  and  aflent  or  dif- 
fent  to  certificate,  becaufe  that  wilt  aflPed  hi$  remedy  at  law,  but 
fce  is  to  waive  any  dividend  or  further  benefit  under  the  ccmmiffion^ 
and  accordingly  A.  made'his  election  in  this  cafe.  *MS.  K^. 
Mich.  1734.    Ex  parte  Hofey. 

10.  F.  having  proved  a  debt  of  2000/.  under  commiflion  of 
bankruptcy  againjt  one  L.-^^and  paid  contribution^  and  yet  bad  L« 
in  execution  for  his  debt. -^  An  order  was  made  by 'the  late  Lord 
Chancellor,  that  F.  JhouU  either  difchaVge  L.  or  lofe  his  dividend* 
—And  commiffioners  having  certiAred  that  4  fifths  in  number  and 
value  of  creditors  had  confented  to  Vs  difcharge  exclufive  of  F.  he 
now  petitioned  againft  allowing  of  certificate,  and  that  he  mig^  < 
1>e  admitted  to  come  in,  fo  &r  under  commiffion  as  to  have  liberty 
C  135  3  ^o  aflent  or  difaflent.  Lord  Chancellor  (aid,  that  it  was  fettled  on 
great  debate,  that  a  creditor  might  be  at  liberty  to  eteSl  to  proceed  at 
TaWy  and  notwith/lqnding  have  liberty  to  ajfent  or  difajirtt  to  cerii^ 
pcate*  The  cafe  of  putting  creditor^to  eleftion  is  but  modern  in 
favour  of  bankrupt.  But  if  that  eleftlon  is  made  in  general  terms, 
Wid  in  confequence  the  creditor  is  to  be  excluded  mm  a  Kbehj 
bf  dilRnting  to  the  e^rtificslte,  the  reft  of  the  creditots  iu-e  not ' 
only  to  take  all  the  reft  of  the  effeds,  but  have  it  in  dielr  Mwcr, 
by  allowing  the  certificate,  to  bar  the  other's  debt,  &c.  So  that 
fermittinf  fuch  creditor  to  ajfent  or  diffent  to  the  certtficate^^  is  not 
to  give  hmi  a  benefit  but  to  frevent  his  being  burtj  and  the  \A 
ftatute  about  bankrupts  mentions  4  fifths  of  creditors  who  fhaA 
,  )iave  proved  their  debts,  and  not  who  proved,  &c.  and  fought  re- 
«  lidf,  and  It  would  be  hard  to  put  it  in  tlie  power  of  a  few  foall 
Creditors,  by  confenting  to  the  certtficatte^  to  preclude  tie  other  of 
his  dd>t,  and  therefore  as  the  Court  by  equitable  conftnifffion  puty 
a  creditor  to  his  eleAion  of  abiding  by  his  remedy  at  law  on 
coming  in  to  have  hi$  dividend  under  the  commiflion,  fo  by  the 
&me.  rule  ssf  equityj  fudi  creditor  renonncing  any  btndfit  under. 
^^.  tht 
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the  comnriSon  fliould  liot  be  hurt,  (herefore  let  F.  1)e  at  liberty 
Co  oiike  a  TpecUl  eMtion.  MS,  Rep.  Trin.  Vac.  1734.  j^ 
pane  Fcnwick, 

^.  a)    Dilchai^ge.    How  it  affefts  a  Joint  Debtor 
who  is  not  a  Bankrupt, 

I.  20  Jttmgf  cap*  iji.  np/fjS  difcharge  of  a  bankrupt  ky  virtue 

relaling  to  tanirupts^  from  tbf  debts  by  him  ^wing  st  Ijhi  timg  if 
buanu  a  bankrupt^  (ball  not  he  intended  to  diiSbharge  or  f^aft  aoy 
other  perfoD,  mho  was  partner  in  tiade  4vitb  the  bankrupt  at  ibe 
time  'be  became  a  bankrupt^  or  who  fiood  jointly  bounds  i^r  bad 
made  any  joint  control  with  ism  for  the  fame  debt  frOQi  whipb  b^ 
was  difcharged;  hut  notwitbftanding  Ju^  difciarge^  iuch  pa^ta^ 
iball  ftand  chargeable. 

{U,  a)     Gaoler^  &<u  ^  Pii&i(hment« 

J.  ^T^HE   commtjjieners  upon  the  flatute  of  bMp>u|^  Mi^  Roll.  Ren. 
X      mitted  tie  bankrupt  to  the  cuftody  of  tie  fieri ff  of  B.  ^;,^l\^^' 
for  refufing  to  be  examined  on  interrogatories.     The  (heriffs  let  Cary,  s'.  C 
ibe  banktapi  to  go  at  targe.    Ao  adiort  of  efcapt  lies  flgainft  «<)Hged 
riicra.    Md.  834,  835.  pi.  1 123.  Trin.  12  Jac.    The  cafe  of  ^"liiJjJlif 
iflic  Sheriffs  of  Briftoi.  .  .  f ^ 

Bulft.  856* 
S.  C'  i^jttd^  accordiiJiBly. 

a.  5  Geo.  2.  eap.  30.  8.  19.  Tie  gaoler  Jball  upon  requeji  of  amy 
oreditor^having  proved  bis  debt  ^and  producing  a  certificate  ihir4lfun^ 
dertbe  bandf  of  tie  commijfiontrs<^{wiich  tie  commiJfiontrsaKe  togivt 
gratis)  produce  fiich  perfon  fo  committed^  and  in  caje  fucb gaoler 
JbalJ  refu/e  tojbewfuci  ptrjon  fo  committed^  and  being  in  bis  aSli^al  [  136  ^ 
tf^ody  at  tie  time  ${  fucb  requejl^  to  fuch  creditor  re(|u^ftir^  .to 
fee  ioch  f/^tka^fueb  gaoler  fiall  forfeit  lOOk  for  the  Mfeofihe  ere* 
ditort^  to  b^  recovered  by.aQi9n  ff  debt^  in  the  name  rf  to0  eredifar 
refue/iingfucb  fight.  ^ 

(W«  a)     Prooeedinge,  ^c  of  Commiflioners  to  be 

recorded.  ' 

%•  5  Geo.  2.  cap.  30.  T  TPON*  petition  of  any  perfon^  the  Lord 
1^,  S.  f^\.  yj     Chancellor  may  order  uich  commiC- 

kons,  depbfitions,  proceedings,  and  certificates,  to  be  entred  of 
record ;  and  in  cafe  of  the  death  of  the  witneffes  proving  ftich  bank* 
Tuptcyj  or  in  cafe  the  faid  commijfions^  or  other  things  Jhall  belojt^ 
f^^VT-M  ^«  record  of'fkcb  ctmmijfions' fir  otbtr  things  Jigned  and 
^  attefled 
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atufiidiu  biTiln  it  merttUntdy  maybe  given  in  evidence  i§  fnm$ 
fucb  cpmmifiSons^  a^d  bankruptcy  or  §th^  things  ^  and  all  c$riifim 
tain  which  haVi  kan  aUowid,  or  to  he  allowed  and  entred  pf  record[^ 
or  a  true  copy  of  every  certificatCy  Jigned  and  attejted  as  herein  is 
immionedy  Jball  and  may  he  given  in  evidence  in  any  courts  of 
[Xf^eird'i  and|  without  further  \it^y  taken  to  be  a  bar'and  difchai^d 
a^nft  any  adllon  for  any  debt  contraffed  before  the  ijfuing  of  fucb 
comrniffton  %  linlefs  any  creditor  of  the  perjon  that  has  fucb  certify 
.  eate^  mall  prove  that  uich  certificate  was  fraudulendy  obtained. 

'^'t*  Jnd  the  Lord  Chancellor  Jhall  appoint  a  place  near  the  innf 
of  courts  where  the  matters  afore/aid  fiaU  be  entred  of  record^ 
whure  aliterfons  Jhall  be  at  liberty  to  fearch^  and  the  Lord  Chan- 
cellor fhaU  by  writing  ^appoint  a  proper  perfbn,  who  (hal]  (by  him-* 
fitfor  deputy  to  he  approved  by  the  JL$rd  Chancellor  by  writing) 
enter  of  record  "ftich  commiffion  and  other  things,  and  have  the 
eujiody  of  the  entries  thereof  \  and  alfo  appoint  J ucb  fee  for  his 
labour  therein  as  the  Lord  Chancellor  Jhall  think  reafinabU^  najf^ 
exceeding  what  is  ufually  paid  in  like  cafes ;  and  the  perfonjo  to  be 
appointed^  and  his  deputu  Jhall  continue  to  enter  of  record  all  the 
fnatters  aforefaid^  and  to  have  the  cujlody  of  thefame^  fa  long  as  the% 
fiall  behave  themfeives  well ;  and  Jhall  not  be  removed  bptt  by  order 
in  writing  under  the  hand  of  the  Lord  Chancellor^  on  zood  cauf^ 
thiteinfpectfed. 

(X  a)  .  Compoficions  between  Creditors  and  Bank^ 
nipt ;  and  Pleadings  thereof. 

r.Tf^  .\BEING  a  goldfmith  in  London,  and  being  difabledy 
J/  •  agreed  with'  mojt  of  his  creditors  to  ajign  overall  bis 
afktie  ttp9n  oath  to  feveral  perfons  in  tru/l  for  toe  payment  of  hit 
Mttf  as  far  as  fits  ejlate  would  pay^  he  having  fucb  athwance  for 
bhf^If  and  family  as  was  agreed  td>on ;  and  moft  of  the  creditors 
fignea  die  uid  agreement  $  but  Jome  of  the  perfons  that  figned^ 
finding  that  F;  bad  denefome  a&  of 'violation  tftne  agr  cement ^  took 


out  a  commijion  ^bankruptcy  againft  the  iaid  F.  and  feifed  idi  tlm 
£  137  3  eftate  they  cduld  come  by,  and  pretended  that  fome  of  the  crfeditbrt 
afbre&id,  tit^t  figned  die  agreement^  and  diat  were  not  privy  to 
the  ittins;  cot  the  commiffion,  had  n<Jtlce  fri  doe  tone,  though  ntey . 
had  liegiefted  the fime,  and  that  it  wasfeven  months  from'ttre  date 
ofdte  commtfljou  before  d^e  commrffionets  affign^  And  P.  and 
aihef  the  perfons  cwcsmed  he  the  firfl  a^reement^  imd  eidudOi  h 
the  commrffion  of  bankruptcy,  being  not  comprized^  as  j^rdai^ 
preferred  their  till  tigainft  the  anign^es  of  the  comiriiffion  6F' 
Dankniptcy,  to  have  the  agreement  performed,  or  at  leaft  to  hi 
admitted  to  an  equal  dividend  with  them.  But  this  Court  would 
give  no  relief  ^lierein  i  and  d^  ra$hqf|,  fqsr  fh^t  it  urasitn^e  appear 
that  /!»  bad  made  afale  of  fome  of  the  goods  he  a^gneato  the  cre^^ 
ditars  s  but  difmifled  the  V^U  Chan.  Ca&a,  1^  ^9^  HilL  94  ^d 
iS.jCar.  a.    F.ullcr/&al*.  v.  Lattpc&4'*  •    ^  - 
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'  !k.  Scire  facias  on  a  judgment,  the  defendant  plead^  X  r^^.^^  7  Mod.  to. 
f^fitionfor  2/.  i«  /^/  ^tftf«/}  //tf  ^tf^^iV  hi  paid  Viifhin  fiHit yeari^^:^^^ 
mfttr  the  major  part  of  his  creditors  in  number  and  value  Jhall r  per  wuaeB^ 
fkhfcriie  the  fame  compojitioh^  and  after  the  defendant  Jhotud  Ift.  ■".  compo- 
mchaintfifrtm  imprifinment ;  and  upon  a  demurrer  to  thk  plea^  J*|j?°*  **? 
Holt  Ch.  jf •  was  of  opinion,  that  a  compofition  by  virtue  of  Jtbc  thU^a^ 
ftatut^  ntuji  he  finals  and  fuch  as  will  bind  the  defendant^  suid.^ofl^  ^J 
from  which  he  cannot  vary,  that  thofe  words  ita  ^uod,  in  things  ^^^^^ 
Executory  (as  in  this  cafe)  naake  a  condition  precedent  j  but  in  whichTlf 
^ftates  executed,  they  make  a  condition  fubfequent,  and  fois  Lit-  not  per. 
detontd  be'underftood.    That  the  payment  of  2s.  per  pound,  oh"^;  ^'^ 
being  a  condition  precedent  to  this  agreement,  and  wholly  in  the  debt  irireai 
power  s^nd  wiH  of  the  defendant  till  it  is  paid,  it  is  therefore  no  ^^^  V^H" 
compleat  agreement^  and  confequently  not  within  the  flatute  \  and  ^cStiBtifc 
this  cafe  is'  the  ftronger  agairift  the  defendant,  becaufe  it  does  not 
appear  by  his  plea  Siat  he  was  in  prifon,  fo  that  this  condition 
precedent  may  be  impoffiblb'  to  be  performed,  and  confequently 
the  agreement  can  never  arife;  it  is  true,  it  might  have  been 
ctberwife^  if  is.  in  the  pound  had  been  agreed  to  be  paid  within  tht 
five  years^  in  the  nature  ttf  a  defeafance  to  the  agreement  \  fir  this 
JIatute  operates  as  a  defeafance.     3  Salk.   59.  pi.    !•     Pafcb^!^ 
12  W.  3.  in  B.  R.    Feltham  v.  Cud  worth. 

3«  An  obje£bion  was  made  to  a  compofition,  for  that  the  agrees- 
mtnt  appeared  to  be  only  to^  for^  and  with  thfe  creditors  who  wen 
parties^  and  had- figned  the  compofition ;  but  this  obje£Haii  was ' 
diiallowed,  becaufe  theftatutt  makes  this  an  agreemantjor  the  reft. 
3.  Salk.  60.  pU  6.    Trin.  1 1  W.  3.  B.  R.    £llis  v.  OUave. 

4*  The  ftatute  of  two  thirds  in  number  andvafs§i  yeupl^adfd- 
in  bar^  and  the  defendant,  to  bring  himfelf  withm  the  benefit  bf 
the  ftatute,  {hews,  that  he  ahfconded  at  the  time  mentioned.  ^  si^r, 
fiaiutey  but  did  not  fi>ew  for  what  he  ahfconded  %  and  for  this  tb«v^ 
pbiatiffliad  judgment  on  demurrer    7  Mod^^Sj.    Mich*  i.  Amur  \ 
£*R,    Green  way  V.  Freeman, 

5*  When,  one  pleads  thefiatuu  of  two  thirds^  if  he.would^take ,« 
advantage  of  the  daufe  of  being  in  cuftody^  he;'  u^uft  lhew*!t  to,, 
have  been  oa  the  17th  November  \  if  of  the  claufe  of  abfcondiagf .  ' 
be  muft  (bcw  he  ^bfi^onded  for  debt  at  the  time  ^f  the  ibiutc! 
nvule*    And  Holtfaid,  he  took  tiie  ftatute  toJbe  a  private  Jawf  « 
fur  thoni^  it  concerned  a  great  many^-  yet  it  concerned  a  parti-* 
cidar  ibrt  oif  people  i  and  here  the  plaintiff  had  judgment,  bccauCr  , 
the  defeod^t  djdf  not  Jhew  in  his  plea,  that  fu  had  aifanded  af  tb^,., 
time  of  ^e  aSi  madi^  but  onlyfaid  it  was  on  the  jyth  ofNevtm^  • 
tern    7.MP^  96*^   Mich«  x  Atinae  B.  R. ,  NlchoU's  caiie«      .    -  -'\ 

(Y.  a)    Pleadtngft  and  Evideiice;  ,     £  138  J 

1.    t  Jac*  t .•  cap.  \%.  TF  aity  action  fiioU  he  jifeught  againft  any  ^ 
5.  16.  1  coramJffibner,  or  other  per/on^  having  - 

aMoritf  under  the  eommijfionfor  any  matter^  by  force  of  the  fitid 

flatutM 


ti3^  (CttHftbt  mtit  "Battkup^ 

AsiotlNr  ig,  IriAii  9dibn  byaffigiiees  of  commifEionert  >of  1»aiik/tf|il^ 

Li!tw?t74.  ^^  need  not  fit  ^  tU  froaeditufs  oT  the  commiffion  and  com- 

thst  wMtn'  diiiBoners  at  hrff^    Azg.  X  LcL  Kayml  Rep.  I548«  cites  Lutfr; 

ckfe  of  a.  ^^    |-Hill.  12  W^.  3.        J    Lawson  y.  Lamb«  9od  tfait  in 

^J^JJJJI^  Liitw.  451.    [S&AiDCHT£a  T.  Pxf  RRPOiNT.]    It  was  held,  Aat 

tiie  af.  it  need  not  appeagr  in  a  plea  of  affignment  by  commiflioners  of 

^^1^  baqivup^  ^^  ^^  bankrupt  w^s  indekid  in  iool* 

Ihort  way  of  ^laUriag  fattfa  heetk40mfit^  lifi^  tlm  flVtborityiil  •freM 


but  Mto  tbebcbcr  cafe  in  Lotw.  45i.6raplcf  that  wai  longJ»efore  the^bnueof  5  Geo. 
cap.  t4.    Par.  so.  which  *  ii  cxprala,  that  no  comsninkm  IfaMi  !SiiCi  unteft  Hie  Crtdti^n^  wto 
prtieion  fbf  a  coMiniflioo,  are  crcattora  ia  focb  fuma  H  arc  mcntknicd  for  thit  parpoic  ia  that 
wQrper  Cijriatt.    ft  Ld.  Raym.    Rep.  154S.  Mich,  ii  Geo.  i. 

^1401  ,   •     '• 

^  14.  In  detf  the  deftndant  pteadik^n  bar  tbai  thg  pkumtif  was 
ijpC9tir  ^^dJMj^40d^  and  btfeme  m  bankrupt  i  and  that,  upon  a 
^mmiJEdn  ^Sc^.dtjt  he  was  'ditlis(rid  a  hanirupu  ^itni  itki^  tSr 
iiht  for  WhicH^Uib  adion  was  birougNtagaihft  the  defendant,  kuv 
.^gmd  fit  hj^fTi^i^h  ^<^«  T^  phintiff  tpok  ifiiie  that  <Kr  Ad 
not  b^omebankfudSt;    Lutv^.  jbu   Trin.  i  Annj   ReoWbilkv. 

t  ^5*  .'^^  a£Hcm  brought  agalnft'  a'tehknipf,  the  deftfi&nt  pleads 

nitJlatuteof%nkrupisi  (iii  whtCh  ft  is  (aid,  fi^  thrfiffpBj  toftr 

\dm  04  tbt  a£f  dirtSlSy  may  flebd  ^bi  general  iffm^)  and  that  lie 

manifejllf,  became  a  Bankrupt  before  the  day,  &c,    HdtCk.  J^^ 

^id,  this  plea  will  not  do  %  for  wben  ajlatutegiw  a  phk^  it  mi^ 

.y.^leaded  in  tbe  wards  ef  tbe  Jlah^te.     XX  Mo4  207.  pi.  9. 

,JB(tP-r7Ana.B.R.    Hull'v,  Hdicfay.    *  .^       ■ 

^^^6»  In  aftjon  u^n  (everal  promifes  brought  W^alteneer  of* 

SPOOuniiEoQ  o(  bankrupt,  the  declarathn  wai^  iSat  mf^Mt^ 

ration  tba  def 

'/^ddelmr^ 

innpnaflump.,,   _  ^    *•    *  -     t 

.  ;4ie  proii>Ile  ought  to  have  been  made  ^0  bsrhltrupt,  fed  im 
;  aUoca^tV  per  CiirJ.  for  the  debt  being  aiSgned  to  me '  )^hutMIF, 
,;t)iat  is  a£Qo4  conlideration.  l^ere  are' two  Ways  of  iftAi^j 
lit.  As  ^retUgon''exprefs  promife  to  €&  afligne<;$.  aAf,  i^ 
J^niff^j  bring/tub  a£fUn  as  tbg  bankrupt ;  as  he  mtf  hrifi  aa 
indebitatus  aiTMmpnt,  fo  may  they.  £t  ju&.  prd  ^er«'  Afch. 
.,.iaAini.'B..R,*  FaOiionv.  Dormefrf  "•»*• 

17.  In  an  a^ion' brought  by  alCgdec^  tfnder  aXtHitiiMioitttf 
bankruptcy,  agatnft  the  executor  of  9.  J.  R.  the  plainttflPifeflkrrrify 
Iti^^/  ii&/  difendant  fr^miUi  i9  pay  ibtot^  but  did  mntf  by  mfiDs  <flf 
whicJi  theybrougnt  ftts  afitioni  the  itAndnxetfUaidUg  lit^  li" 
«rwr  nmdifatbfrmifi  t0  fbe  bmkrnpt^  and  upon  thlT  Oft  tdttcMF 
demurred.  But  the  Court  txAftk^  if  tba  d^lmdmt  MJi^Ms 
flaa  denied  tbe  very  words  if  the  dictaratiin  in  tbis  fHHt^  the 
plaintiffs  wonldha^m  been  Uund  at  tba  trink  ttr  fciiw:  fiMtd  m 
promt le  aQuailj  mfida  to  tbem/elvies.  They  took  mtrmJk^ 
cxsiSay  like  the  cafe  of  an  execmor,  and  tttcotdiMJ^'gMfju^ 
.  meat  for  tbe  plaintiffl  AB«ra«nL  JUp«iii^fR»  Afiih.s6M^« 
Skinner  V.  Rebow.  *  -      -   '^  ■•-  .;•.•/> 
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CreWtor  mto  bankrupt  .j^^t  2. 

Effort  ihc  ^ertificQU  wm  atlcwid^  To  that  he  haa  im  oppor^uhfty 
tQ  ple^d  it,  and  take  the  benefit  of  4  Ann.  9uc  in  thi  fti:  fn^ 
^ainjl  the  baiK  thi  cirtificaie  was  pUmUdy  9nd  th(&  ple%  ov€r*' 
ruk49  ^o  ^At  the  bankrupt  had  no  relief  bat  in  equity)  or  by 
fudita  querela,  which  is  an  eqwttabie  remedy  atkw.  fli|t  Cow*^. 
per  Cht/ntcUor  d$nUd  an  iiyunAion^  b^auie  this  was  a  noerciAd 
law  made  in  fiivour  of  the  bankrupt)  and  in  prqudice  of  qredkef^ 
and  thefefere  not  t6  be  extended  in  equity  Ibrite  than  at  law* 
Mich,  %  Geo.  GmiC.   B^gflialt  v.  Gore, 

(Z.a)    Equity.  ^.      •* 

1.  T^ROOl^  6fa  dibt  dif(tH9V0id  by  commiffioners  ofbankmpt^ 
JL     the   Court    will   hear   the   proof*     Chaa.  Cafes  275; 
PaiTcb.  aS.    Car.  2.    Anon. 

2.  Bill  for  relief  aeainft  londs^  &c.  giv^  fc  th  ianirupt,  hut 
f^ggfjitd  to  be  faid^  and  therefore  prays  to  have  tfaem  delivered 

up  and  caiacelled^  a  creditor  Q|f  the  banknipt*t,  to  whom  tfe 
bondS)  &c.  are  aifiraed  by  the  commii&oaerS)  muft  be  made  a  farif. 
Fin.  Rep.  265.    Mich.  28  Car.  2.    Ford  v.  Lear  and  Key. 

3.  fijll  by  cnfitors  ag'ahjfi  tbf  cfftgnas  at  a  bankrupt  to  bars 
a  debt  recovered  .bv  the  amgBees  cuftributed  among  the  predftors, 
without  beinff  paid  into  the  hands  of  ^e  afSgnees,  as  fearing)  by 
payment  of  me  affigneeSi  their  palts  nuy  be  loft  i  decreed,  tp*b^ 
iXjirUmtfif  mmng^^  creditors  and  aifieneeS)  according  to  their 
leycial  proportions,  by  the  perfen  againtt  whom  die  recovery  w»^ 
«4u>  was  one  of  die  plaiatifis  in  this  caufe,  and  a  principal  credttdr. 
fin.  Rep.  264.    Trin.  28  Car.  2.    Hawkins  k  al'.  v.  Kine  k  tfp 

4*  Bill  for  MCfotmt  and  dijurwry  of  money  receiited  by  der 
^fiMdanft  far  ope  diat  became  bankrupt;  defendant  phaitd^  he 
Mccived  it  Only  as  memalfervant  to  the  bankrupt,  and  had  lJtt» 
counted  for  it  to  him  already,  and  that  the  commiffiontx^  hiii 
already  jcxamined  him  on  interrogatories,  the  plea  was  ore|>rDled. 
VenkOC«pL8i.    Mich.  1682.    Wa^ftafF  v.  B^ford. 

5,  JBiilfir  dtfcmfery  df  a  banfrupn  e/lati%  the  defendant  4«r  a  Wmt> 
iMirrcd,  becaufe  the  iambrupt  was  nat  made  a  party^  and  the  dtr  ^^'^^'^ 
mumr  w92^owtd.    2  Vero.  32.pl.  23.    Hill.  1688.   Sharpey.  iherc^ 

GaaOlU  porter,  he 

Ityt  that, 
k  It  a  general  niWf  thtt  no  one  oacd  b«  made  a  psny  ifamll  whooi,  if  bmught  to  a  heartoft 
tbe  plfntiff  can  ijmy  99  dtetee»  ihiu,  10  a  biU  bfoaahi  by  the  cr«ditora  of  a  Ba»krapt  agiinU 
j||iaAs*^«<^viukr  the  cointBitfion,  tbe  bankrupt  Hmidf  need  not  be  «ia4e  a  party;  by  the 
Haftrr  of  the  Rotla,  Hilt.  173*.  Be  GolU  v.  Waid.  Tboes^  wkb  regard  <»  iN^»C  die  baal^ 
Ml  a  Mftn  ^  feoat  fornerlv  to  biYsahsiabcltiochcrWilcy  and  citet  a  Vera.  a<* 


<E»  ^Baoknpt  is  Mim  m  atoiuiipi  ponding  tii  rtfinnci  i^  bit 
aa^HJkdk  tm  tbe  judges^  Ihougb  it  appears  that  the  debt  was  dif* 
'iAnpdbT*the:ftatiite,  yet  tbe<^Mrt  would  not  dilcbarge  him, 
\m  put  b»  to  bis  '^ita  anarch.  2  Vero.  697.  in  cafe  of 
Goodwin  I  cites  it  »  the  catb  of  Baily  v.  Roblofon.  Trin.  6 
Au«siiiB.lU 

Vo^  VUa  ^  7-  A 


• 
the  Gazette.  .        ^      ,  .?:  .TIA  i::  ^!3:r. 


1..^  I 


.1--^ 


:     f  A)    Who^  Aatl  have  it,  aticf  ift  wftat  €^ttfefc 

:,•?..  !^  Iji  wififni'fMverj  ifi^lkui 

IhaO  have  Cui  in  V  ica,.  after  the  death  of  her  hufbatid^of  a  recoveFjf 
LCi  ialferted«  >  BnGiiviR  Vitivpi.^9.,ctkt4iB.3«j  i.  )u&  .  i 
v^  9-  If  jUligfnchi  0(y^9i(iw«f^iMf  Bgdiiifhi0d^mntj/i^ 

^iktiwmwyM  fcakiet^oryand.thejfeQeAaU  iiotihaMd  Qi^iiA^Vil»i. 

Br.  Cui  in  Vita.  pi.  14*  cites  9  £•  j-a*.  .^:di    .b^..} ' 

?».-*v^in-^flffife  ir^i  'iiMui>i^  fr  ^tfmt  Md'ftm^.ifiirJiJU^  ao4  the 

Itir  thi  iiatb  •f  her  ^fif^^nJL  vAmi:)fo  fee  tl^fi.ibe:lQla}^  htte 

^    die 


wA^r  /A/ 


ui 
•Vi^jt^ pL^;citi}$  ^;5  M;»u*>  ,    :  ■        "     loifv^Iw^ 

fP)  cites  Mich.  12  E.  3.  ...  •  .,<*n,nic\/j  ,-^ 

6.  rbibiir  0f  the  femi  Jia)l  };avi'Cunn1^a^m^\M 

v:Br.  Entrcrffionga  f)i  M«  cites  ai  EX  J^  6. 

7*   In  aflife  the  barom  and  feme  were  /eifed  in  fee^  and^the 

-Ur^^infii^€d<1^.  ittfie^W  the J^  i>/l  4fr»/«i  vi{r«^#  hit 

""^M^ei  andumiRf^hJUts,  attd  zktr4L  dfedAh? An^iMf  fRIidJtfir 

'^^e  har^n  died^  and  mfem  ilamfd  by  bgr  firfi  iuUr^f  andeei^ 

tinned 


iitflllll  (BMtV^  ^4ai 

0tUrtd  fecmtff  the  femfuws>hui  »ti{^  ah^*  th^  MngkWi^^'W 
fnt^  urns  hm  ^mi.i^trt^ aad  we|)i  by  a\^tr4|i  W the  loit^.of 
the  nief  brought  afliib  jgakiil  ^be  .'daughter  ^  heir.  o£  £^1115 
ftoffe^  aod  vfas  banr^i  i}uQd  hqCij  fot,ctbe  feoffment,  oi^;  the 
fraraft  vnB  a  idifcontiiiUaoc«)  To  (hat  the  entryxxf.  the  feme  was*  mt 
kwfiil (  liiit  (be pill  to fet  Cuiiii  V im^  ^n €Mie  C^g.  pi. 56. 
cites  21  AiSr.  25.      ^  ....  ri!v 

8.  It  appears  b^  judgment  in  anire^  diat  where  bar$n  and  tknn 
mri  ittttmh^fir  hfi^  thff  Roiaindet  to^Ay  mtaily  ai)4  tb^  ^tfr«f 
«//fjix  in  tmlj  and  A.  has  iflWeand v4iet^  the  ifTue  may  inttr  fir  thi 
^^nation  to  his  dijinbtriiance  notv^itbft^nding  tliat  the  feme  covert 
be  alive ;  for  (he  fiM  bavt  Qa  in  Fita  after  thi  death  §f  her 
^arwu    Br,  Qui  in  Vita,  j)I.  jp,._  cjres  43  Aff.  17. 

9. .  Sur  Cui  in  Fita  tvas  brought  If  toe  Teir  againji  W*  2).  int9  Br.  Cm*  la 

"^     ^       '     '    *J,a;AiVA/A/ Viu,pij3. 

^  made  thereef^^^ 

alienation  made;l(^  t43  3 
hf  the  tenant  himfelf ;  for  if  he  maket  difcontinuance^  and  afier 
levers  degrees^  repurcbafes  the  land  agatn^  the  writ  is  well  brought 
■8  above^  and  the  wnt  awwipiid  yod|  notwilhftanding  that  it 
appeared  that  all  wat  ene  and  the  fame  ferfin.  Br.  Ehtre  io  le 
per.  PL3.  cites  44  E-  3>  4»  5- 

10.  JSaifon,  emdfmi  and  «  third  are  fiifed,  h^  fee^  ^e  harem  f.  N.  B. 
^Ben*d  and  died i   Cui  in  Vita  does  not  lie  for  the  femei   for  ihe  |93*  (^) 

.md  the^jbird  mofJeiA  iif.yfrii  ef  right.  ,  ?f.  Exti^g^^fllmc^Jt,  fcyfit 
pi.  4^  ,ci(«  .35  Aul  xi..  an4  F^zh.  Cui  in  Vita,  20.  reemi.  that 

(he  ftiall 
Invc  •  Cui  in  Viu  of  i  iiioi«f»  Wlfl^the  thlld  jnlicn^i,  IwuhAt  fnch^U^I^  fccmt  to  be  i 

11.  Biff  if  the  Hfit^dia,^  cna^li^wCiij^inrVitarof  ill^P  W 
•A  ^dnm^Mptnded  is  iHdw.  M^tvod^  t  but  it  feem .hi.v>is  Mever 
fi^f^emUA}, '  for  it  wat:flbtr>^D^to  her  ^liti  aite^  tb»4idih  oiiAc 
third.    Ibid.  1  r     •  *      '      ^i  *-    ^  -»    i.l 

tflU  JFttt^iM^ji  h  fs^iinfurti  Mttarisj^uoA  H%t  t^^meni  ^inS  f.  v.  B. 
^iim  tfi^eiefdkhii^uiA-AAAmnm  iltes,  ih6  fckn^  IbaB  JbaiJ^  Giiiia  *93  W 
ViHBy.anddoS'qiibd  et  ckfecceat;  per  MoykfJ^^od'OMiiiagaiMl:.  t']„ii.  343. 

'BA  GoriwiVitay  JpL  i2%  Cite^.2  £4  4«  %.%.      >  U  ^  \v.  ;.  v^  -:    i  .  .»     S.  P.for 

•'   •      "    ,    .  •    '  -t  *       '   •    j'»  r-  tbiiiattit 

were  a  deiliifc  made  by  the  hulhand  |  for  ofherwife  die'  2houl(i1>^  without  reinetfy ;  for  Ok  can* 
Mt  hurra  qtoaetdefoTCtau"  '  '''''■    '-  -"'  ''"      •    -•  *- 

.'     ..       •    ..  ..."•;••.  .    ::  -I."):     -         ..  •    j.i 

13^  Kihfthufbanddilconttnues  thfe  lan^  hf  thi  ^Jn^ei  viH  )he  Bv accept- 
ftlnj^t awit ef  Jhver^  flie  is  concluded  tolmvea  Qin  m  TUa;  J!I^?of 
per  V/almfflcy  J,  Ow.  154.  cites  10  E.  4.      '  ^  *"  ^     the  land  in 

-•".•"*     ^  '•'--•  '  *  ^    "»  >      '  '  '       .  dower  Ihe 

.    (haUbefatrrcdtsOiiimYitaaftteflQa^li.  fiN.B.  194.(6) 

(If.   ,•  *.   •      J  \       '•  '••*     .V  •     .ii  .     •.  .  i   j''     ." 

\/^  u^'W.h^lW .^md  flMi-.e^e  tmfJe  kf,  hif^  ,wb9  h^  grnd 
-Hthplmt^ri^taf^fK  ^^^ffu  ,theaiho9^  the  lem^  has  no  remedy. 
.  But Jby  4ia  fttfutei  of.  WeiSpxu.s^^.  cap.  3-  H6»n  d^  render  of  the 
.teteiArfeiMfliajbeie^eivedi  bfitwbere  ibe  bacon  and  fcgie 
......  ^     vA   .M.a  .    •.        .      _    are 


Hi  ClH  Itt  dftiti 

irn  ticHv^d  ik  i^kh  tf  tht  tenant  for  Sfi  hf  revet/oii  in  jitri^ 
^?r9r^t^  there  the  uatAn  canfict  cuMfg/s  tie  n£tion^  forhei&re'^ 
cciv^jj.  to  defend  thcj  right  qf  his  wiJp,  Br.  Cui  'm  Yitu^  pi.  f^^ 
fcitts7E.4. 17.  .  . 

15.  If  recovery  fe  bad  by  dt fault  in  a  writ  $f  wafi^  the  feme 
dftcr  the  d|!atb,.of  )|er  bufb^mi  fhall  not  have  Cui  in  VttM^ 
Qaasre  whe^qr  becavfe  ^^  \^,<p9l  mprcWby^iktAlU  or  beciofe  no 
}an^4^  ia  i!ema;id  4>y . t^e  writ;  (if.  wa^^.oFiif  ihe  ibali  have  quod 
ci   deforccat  uponfuqh^  recovery  .^^Pr*  <-^wi  «•  Vita^^pl.  vx. 

i6»  The  writ  of  Cui.iaViti  {%4Sy  when  ih  kwfiand  f^liiin 
!n  F(^e  the  right  of  inhj?ri^ocr  of  his  wife,  or  the  fruhold  tf  btP 
foif4  by  feomneTit,  or,  gran^  fpr  life^foi^  in  tail ;  tbj^n  after  ik* 
death  of  the  hufband/nie  wife  iball  have  Cui  ixx  V4tir  ^^odtradicett 
iion\pptuit;  and  tii^e  wfit  lies  vrf:c;Qe  the  wife  bas  im^ftat«,for 
life  ur  in  tail,  ^  ^:  [>^(band  aliens  ^af  e{bte  ands^t^Vf?^-  the 
Wife's,  then  the  wife  after  his  dtath  jflbaH  have'  tnat^  wriU- 
F.N.B.  193.  (A).  -      T  ,   -IT 

tj.  And  if  the  ivtfe  i^s  not  bring-  the  writ  during  her  lifev. 
tiien.if  (ht  had  an  e&?te  in  fee  (imp^  jft^jr  heir,fiait  have  a  writ^ 
which  is  Cdled  Sur'Uifin  Vito  eifi&h& death:'  And  if  ih*  ivffe 
liav^  an  Hhte  m  tail,  and  her  htribarrd  alien9,,and  makes  a.  feeff^ 
nM^t  bf  chat  efiat^^.  then  if  the  wif^  dt^s  i)<^'bittr  (Igilkltare^* 
writ  of  fbrmedoA  ittthfe^efcen4er  tor«ttoVer  th^  ejbl^^nd  not 
AWiitofSar  Cui  in  Vita;  fbfrthofo  writ*  ctf  <Jiti4fi}^i^j^ 
^Bmt)  Q^i  im  Vittiy  art  vifits  funded  ppon.  .fhe\^omnon:ii9$Py  of  <rti 
[  144  ]  tftate  infee  fimple\  for  there  was  no  othet  eftlKQat  fhH^^^poMian 

•  18.  VjAtkufitmdit^wife-e^ckfingrfho  land  ifJk^.^A^^ 
ether  knds)  tf  the  wife  agrg^d  uQto^  the  exchange  ^^r/i^r^</'* 
lun^j  ieathy  fhe  ihalli00t  have  aCttiiin  V9t%;/  F^ JsIa  &vI\)4-'CA}^ 
19.  The  hujkandget9e  the  land  aftie  wiftto  7vVibt<gn1ff  4^^ 
Attd^oJl»ioi^Mdandiwi/if^ie^d<iif  bor  fonttfttf  buj^^^^^Oa 
the  heirs  ofbim  who  furviv^i  and  that  wa$  pleaded  by  4Nf4hani^.nt 
hn\imwCm  m  Vita  and  h^M^m  m  bar.  Kf  N.  B.  194^  (6JLxHV  tbc 
MbH.  in  ^the.Engliih  t^dition,  cites  $  E.  s«  Cui  ia  V^Hk*  38.  £iii|^> 
'  .ao  E,  3.  Ciii  in  Vira  io.  .^     .r.\      ,.    .,     . 

\.20.  .80  if  (he  accepte-  a-rontiKhtn^Afiniiii  lier  hliifaiuNi  ^Qater 
aieMiffl&cnn    K.  N<  B«- 194  ( B)  ib;d>.<s.itc^8  21  H.  6.  s(4.':  >,   > 

•  ;Xti.  The  astnt  and  the  niece  way  join  in  ^  ifVrii.)Qf  Su^.^CU  ^ 
Vita, /upon  an  aUenation  made  by  the'hufband,  their  cotm^p^. 
anceftori  or  upon  a  recovery  had  againft  the  hultetld  4^d>wifi8» 
.W]io<  wds  tbc^T^teipon  anceuor  ioth^ip,  |f.  the  .fecgto/  hiii^nd 
aiiensthe  landsof  th<^  wife^  and  he  andihis  wife  diq^.and,  t^  if^ 
of  rtbe^vife^aod  the  &rft  buiband  fln^l  ^have  a  Sur.Cui  ffi  Vi^ 
agaijift  the'iiiene^i.  •although  the  feoood  .buiband  be  IjvJitig)  .if  be 
were  not  iotttted  to  be  tenant  by  4ie  curtofy.^  but  if  ^  ^on4* 
buOwdbe  imMed  to  be  leiufnt  by  ^be^c^rtif^  J^na?  Ate  iiS^o^ 
tbe  firft  4fitfi»MdrihaU  Holbhavo  a  ^r4^r\iiir  Vtail^^^  lh^4ife 
«ftiicfteaad^bti(b«ad^.  Fi.  NrJBi  j^(t))^»-  .  \-.  •.  ^^ ,    ..... 


i^f  In  WH^  Ju 

^ta.  •  Two  har^i'^ffmfs  joinUnants  alien  jointly  and  die,  Jtheir  S.  C.  cited 
ftmcj  furviyors  ftafl  tiave  fcvcral  Cui  in  Vita's;   becaufc  thfc  Re|'.44al* 
vcovcrtrfrc  isf  the  caufc  qf  the  4ftion,  the  which. is  fcveral ;  for  the 
^covcrtirfc  of  the  one,  fs  not  the  coverture  of  the  other.     Keilw. 
:i05,  b.  pi.  i8.    Cafus  incerti  Temporis.    Anon. 

23."  If  baton  ferfed  df  \  topyhvld  m  i"ight?  of  his  wife  furrendcr 
-tfns  to  thcufe  of  a  ftritiger,  the  -wife  cannot  Gtt!tQt  after  the  death 
4xf  d^  baron  i  for  copyho^  is  out'W  32  M  8.  For  this  is  inl 
tend64  of  freehold^'but  Tieoogbt  to  make  his  plkint  in  nature  of  1 
Cai  in  Vita.    Dal.  x  16.^.  8.    Anno  j6  EHz.    Anon. 

24.  Hvjband  alitnei  the  lands  of  the  wife^and  afterwards  'fhty 
jdrt  divoreed  and  thcili/thfid  )iies  ;  the'  Wife'  ffiall  not  enter  by  the   . 
'32  R.  .8.  btit  is  put  to  her  Ciii  in  Vita  ante  (diVdrtiiim.     Le.  7.  in 
^;  loi    MieK.  25  and  ^6  EKi.  B.  R.   Egertdn  Sol'  GttC  cites 
ir  ;is  HaddoA^  cAfe, 

'  'Vsf.'  If  l^ds^  during  ibe  covirture^  are  gi*ven'  t9  the  htijband  dhd 
^ifednitiehrbiirs^  t^is  is  jii^  Oxprts  witbih-ih^  ftalute  Weftm. 
♦  cip.4iJ  *!na.343.  ^   ^ 


,T    £ 


f .  TlT'^tfi  in  Vita  ^f  iamd  auam  damat  effi  juSy  fit.  ii  itm 
JL  U^  *l^  Gi$rgii^  &Ck  The  tenant  jf2rii/;  that  the  demandant 
tad^eter  anything ef  th^'gift  0/ ff^W  &cri  And  heidagood  plea 
<o  the  Writ.  TheL  Dig.  170.  Libh  ii«  cap.  52.  S.  5.  cites 
Trift.  4  E  2.    Brief;  795. 

Sk  Iq  Cui  in  Vka  of  land  fmam  damaf^  He*  de  dano  WUrqtti 
Hug.  quondam  virum  fuum  &  ipfam^  hide  feoffai>it;  tec.  The 
iionsLntJaid,  that  the  iaran  never  had  any  fhingbut  4f  Iraron  of  ti|e 
feme,'^^.'^  And  it  was  held  no  plea.  Tbel;  D2g«  170.  Lib.  lu 
cap.  52.  Si  6;  ci;es  Pafoh.  5  E.  a.    Br:  799. 

.     3.  Cttl  ih.Vita  fitppofing'thift  tke  tenant  had  mt  entry  untefs  ty  \  I  f^  J] 
S,  t9  Ufhfm  ier-hardn  Uafed's  the  tenant  fyid^  rhuttlfe  ^aron  hafid 
:f4  S.  andu\Agnes  A// /irin#,  judgment  of  the  writ.     And  held  no 
{ilea.    Tlieh  Dig.  170.    ZJb.  ii.  cap.  52.  S«  4.  cites  Micb, 
19  E.  2.    Brief  Rij. 

4.  If^.Cui'in  Vita  the  tenifint  pleaded  jilntenancy  hy  fine  with 

ane  4*  SUid  the  demandant  faid^  that  the  tenant  bad  releafedall  his 

*right't9  /fi  and  fo  the  tenant  is  fole  terianty  and  yet  the  writ  wis 

jd^ed.    The!.  Dig.  2a6.    Lib.  16.  cap.  7.  S.  7.  cites  3  E.  ^. 

^  Nor^- Waint' dfe  Br.  13, 

5.  In  Cui  in  Vita  9fa  manor  given  In  tniU  if  the  tenant  pkads 
't^ont enure  dfpartely  it  is  fufficient  for  the  demandant  to  maintain^ 
iAat  the  tenant  ipa$  tenant  sf  the  manor  as  intirely  as  the  $nanar 

t  t^t  the  time  ef  the  gift  in  tail.     Thcl.  Diff.  226.    Lib.  16. 

a.  7.  S.  to.*  Cites  Trin.  4  E.  J.  144.  i6r  and  fajrs,  feft  4  E.  ^. 
^   ^  B.  3.  489.  und  20  E.  3.    Maint'  de  Br.  10  in  Formcdon* 

6.  ladtf  in  Vita  of  a  manor^  the  tenant  pleaded  nonte^'ire  tf 
^MtSth  9^  ^^  domandani  fmdf  tbat  the  ttn^nt  it  ttnant  inritify 
^  M  3  •f 


145  Cttf  fn  dlfta. 

#)^fV  ^an^r  tif  Jemefnfjfis  in  deniJhi^  in  ferv/ti  as  in  TfrvUi%  fcc^ 
ai^J  was  not  roccl ved^  l>y  which  me  fatd  tully  tenant  or  the  manor 


"  /Sj,  The  writ  gf  ^j  m  Vita  Is  iood  cnbufi;h>  without  Joying  in: 
certain  what  ejlatt  the  inmndani  has  bf  her  titU.  Thel.  Dig;.  I06. 
l^b.  JQ.  czp.  14.  S*  I -jl  citeVPafch,  8'E.  i.  392. 
Nn«e,  if  the  '^9.  In  Cui  Tn  Vftatnc  writ  was  in  auddnon  hahei  inpr^.  nifi  p9j^ 
thTd^  ^  ^Vi/^^w//7i.  ^;/<7.T?  Jf'  fuonct  v;r^  (:fc.  indt  fecit  tK  2>.  (ni  tpfa  m 
tbe  v^rdT*  vl^^fi/'y  ^^*  whjcn  Writ  wais  aoated  ;  for  it  ought  to  be  fuam  Jf.'*" 
CtttmViu,  auondam  vir*j  &c.  cut  ipfa  in  vka  fua^  (sfc.  inde  fecit  W.  Z>.  &c. 
\n^t^^  Vhel.  Dig.  10^,  Lib;  10,  cap.  \^.  S.  2.  ^itcs  PaTch.  16.  p.  si; 
buUfinlhi  ^irf65^.      .,>..-/  ..    /     .         . 

poft.  in  the  "  i-  - 

ini4dle;  aiui  *! hetefdre .-  if  tfit  Wrirfac  <poft  dimttfioffem  qutm,  4^*  y^r  t|<6yf  9.  M*  firit  C|gi 
ipCi,  &c.  the  Wiit Ikiil  clMievj  im  ibe  %i«Nid».  rehte  to  t£«f  Dcxt  antccedcat.  JF.  N.llV t^*  W 
ia  the  ocw  nifief;a)frc  (c}  ciut  i6£,  3^^  BricI  €t^t* 

1^.  ^n  Cui  ifi  Yita,  It  is  a  good  ^lea  to  fay,  f*fr/  iht  dimandani 
ha4  accepted  part,^.  the  fame  land  fir  her  dower.  '  Br.  Execudon. 
pi.  57.  cites  t]*  3^  39J 

,    tU  Cui  in  yita  againJI  pfo.  (md  tTOl.  (i  4,  hiifemif^  Xphd  bdi 

fat  en^.nnUfs  hji.  the  h^ron  of  ipe  denuindant.     'Thb.  difgaime^ 

9nd  the  haron  af^ffOf  toof:  the  infire  tenoncyy  andfaid^  that  tbef 

inUred  iyTbo^  ana  mi  by  her  b,aron^  but  they  were  'Com{)HelTed  t6 

l^fwer  to  the  Ici^fif  fij^ppfed.  bv  the  writ,  by  which  tbeyfaid  di 

diove  ahfqtie  hoe y  that  the  baron  leaded  iot^em  3  modo  &fof/hqykcl 

Mfi^\Siixe  thecetfppn^and  h^ld^  ihit  it  went  to  tbea^iotil    Thel* 

Pij^  I76f^  tib.  ii.  cap.  54*  S.  38.  cite^  l^icb.  29  E.  J.  "60.  ^ 

9r.  Btr,  pK      I2«  in  Cui  in  Vita  the  cafe  wi^s,  t[**^  ^^  ^^^^  JfVf^  '*  J^^ 

s**c  22    f^^^i  t^^  ?**  ^^  ^Mron  avid  feme  in  Jpedattailyi\!^  rimafnd^ 

uV.  Ganan.  ^^Tj^  ^^^/^^S  W  rieverfUn  to  Vm  and  bis  heifi',  iht  birui 

ties,  pi.  tg.  i^djjfue  by  hufe^t^  \  the  bari^^  tjndfeme  died^  aii^  the  ijpie  brmtm 

atuS.C.     0^1  $n J^ti(zz2^\v)ijt  thp^tcnanti,  and  thei  pleaded  this  mattet^in  bek 

iyjjfeligiir^  &y>/?j5  the  rcverfiop  to  tnc  baron  and  hi^  hch^  m 

ibf^ed  .deed  qf  it  without  warranty,  and^  avefredy  that  affiis  fi^ 

,^f^f^^Mfeilotb^^  is  demandant, Jy  ^hejMjm 

q^fo^phadedfk^rm^^^  his  warranty  dnd  fhi  dmiln 

and  the  demandant  oemurrfc()9  and  becaufe  the  ddniiiMpf  by^  kh^ 

iuit\i$,  to  defeat  ihe  fame  rcycriion  and  waiyan^,  A^^it  V 

(.146  J  ^ward.  tl^c  ^dcnUn^Jant  |ecpyered^  for  a  mn  Jhaillm  iit0wid  i 

.tbisthrng  vihji^h'be  is  t^,  defeat  by  hifftfitl  quod^noik,'^  ^^Sr^XS 

^V,y|c^pL  6/cite?;38  E.  3.  32.:'^  "   Y':   1!? 

13.  In  Cui  in  Vita  a  manfetjed  in  jure  uxoris  ^W/il^/£  ffi^ 


^||uain  idem  Vt.  Bl  fetrit,  &c.  culipb,  the  (emtyCtsd^fidSeiit  md 
TOtui^  and  cxceptim  was  t^kta  to  the  yrit^  inafinuch  as  itflioiifii 


%%  by  a  flrange.  n^ine^;&  noii  allocatur^  'W.!^V  yi^^  ^^^'^^^^^ 
good.  CJjjod.nota. .  Bn  V\x\\n  yfa..  jjl..  ;i4.  ctes  '44  E.  j,  '^y,/ 
.  14  i'  Oil  \ik  Vita  againfi  J5^  m  {ua  idtm  B.  noii  h<tbet  ingrlffuni 
mS  poji  diniillmem  qium^  ^r^diSfuf  Bi.  £ui  ip^ayicc.  iade  ficit  y^:^ 
Jj.  iiG ^  aijQigcd  a  good  wrifa  hotiyithftandinj^  that  ft  appears  by" 
the  wh^  tbat  the.  tenant  U ,tbe  Jame  pcf (ou  w^o  Qia^e  the  IcSk^ 
imfaovt  gtyidg  diverre  oaipes  ;^  for  divers  q;iptiip  leofiTneaqf  maj^ 
lie  nude  between  the  icpnify.^ni  the  re*pucchs|fe..  TheL'Dlg.* 
177.  Lib*  11,, eip.  54^  ?.  4Jt.  ci^s  HTill^  4^  E^.  3,4-  An^  fajrs. 
it  leenis  that  the  writ  w^  ^it^rCuiin  Ftta\  ^  '  •^.^'  /      ^ 

.   IS»  Cui,in  VJtg,  «/*!/*  Jbf  (iaims  to  ImVo  bir.akd  fhe  biiri  of 
iur  body  jffuinM^  and  ^rf  njsfj$^€w[tf^whofe  'gift\\;aind  therefore  &e   '  ^\:\ 
Renault pteuied  it>to  the  writ,  and  It  was  a^ted  By  award,  qu6a|  .  >.'  .  .  ^  - 
noa  coQtradiciriK  ibideni^  ithiit  in  qyod  ei  detorc^at,  he  need  hot     - 
fl>ew,of  wboft  gtft.  Npte  th^.^fv^rf^jv .  Br^  Cu|in  Vita.  pi.  ii  ;  '^  '    \ 
.cites  48  E.  3.  8.  ■  ^   ''" '     -  ■  -      ;  \  ;/•  \  ,S'.   •. 

16.  Cui  in  Vita  wbicbjbe  claims  to  hold  to  her  and  the  4ietfs  of  '^ 
h^h&if^tbaiift^flK  K.    The  tejt^nt-Jaid.  tb^ffi^  myiriaJ    ; 
^*f  Mng  9f  tbi  gi^tf  W.th  Prift,     Awl'per  Belknap,  ckarly 
this  is  no  anfwer }  for  if  (he  has  of  the  gift  of  oric^,  or  another  if '  '  - 
<he  baron  aliens^  (he  (hail  )iave  adipn,  and  the  writ  JfiaU  Jaj 
^am  clamat  ajfe  jus  &r  barec^iatem  Jiiatky  hoiibithflanJing  tbm  tf 
*/  pf  ^'purchf^y  and  therefore  every  word  iaa  wriris  hot  tra^ 
rcdaUcr   5^  vu*  «n  Viu.  pL  j.  ctces^49  E*'  3.  ag.      r  '^^   '^ 

".*  17>  In  C«V  in^Vita  which  Jhe  Jaims  /d  i5*6/  to  fkr  and ibe  bleirj 
ifbtr  bqJ^  of.  the  gt/t  of  J.  A^  the  gift  fs  hot  trtiverfaWe,  b'dt  th% 
i^enation:  ^^r.  TraVerfe  per,  &c.  pi.  4^  eites'4g  E.  'j/34.  •  ^ 
'  l8.  So  if  it  bp,whicb  Jbe  c}cumi  to  pet  right  and  irtbeHtanrr^ 
where  it.js-.ifa  ^urchafe^  this  is  not  traverfiMef.  Br,  'X'tivtr& 
per,  &c.  PI..43.  cites  40  E.  J.  3a.  .     i      v  -  ^a 

'     19.  The  tenant  (hall  We  /riit/^iyj  W  thi'tiiUifihe  iemiiddM 
jii.CuT  W  Vita,   Thel;  Dig.  150.  Lit.  la  oip;  14.  ,3. 4^  wi 

45i;,a;.2a.an,dHi«.so.  E.  3.6.  ;  ^    ^      -^       '-..«*    :^ 

^  ad.  .In  Cui!in  Vi^  of  the  demlfe  of  the  bart)n  ^flat^d^wbikj^    '         • 
hfliTpr  /fTw  ^Tiferftbi  demiji'of  %  If  siiid  the  ien^rfiidy }tbett  - 


j&c  f^i  nothing  of  the  demip  of  j.  3V^  and  admVttiid  a'^ood  ahfwer. 
i^cr  Cur,  •  upon  argiimerit  of  \t  i  for '  vjher^  Jhe  mkev  thk;  this 
4liUou^ht  f9' be  a  true  title^  and  there  fine  upoh'.rebafe^made  to 
hwtt  and.ffrf>e,  andto  the  heirs  of  the  baron  by  ^.  N.  was  tafcch 
4jOA<fcmir«"^^  Iw  it  is  fuppoied  by  it,  that  the  baron  and  fenrre*  wti're 
jfi  TOfleBJonTitjthe  time  of  the  fine.    Bf.  Cui  ih  Via,  pi.  4.'.  cites 

i^^-il.arCCui  in- Vita^  where  yj/ir  are  impleadedy  three  confefi  or 

^fMej^auUyQjni  the  fourth  demands  the  view\  tlie  demandant  Jh&ll 

have  judgment  of  three  parts  imnudiately^  contra  ivbere'the  ffnrih 

^pl  Hf^V^  ..^^  ^k^  tntire  tenancy.    Br.  Judgment,  pi.  22.  :c\Vs% '  iz 

i^^.jizljjMifthc  foijf  th  is  tenant' of  the  ^Lbbdi/j  dnd"  does  iiof  y&e 
'i^n  hnf  fbexbitfre  fenaTtcy^  h\xi  demands  tfie  view,'and  he  ii  piifled 
[si  &acl  jpwte  %y  9^tQ\^\ion  upon  z  judgment  agaJafl  tht  o^tr 
/     V      *      '  ^  -  M  4   '  '  V    ;thTce, 


Hf"^  [Cflf  lit  mi, 

hreky  fie  Ihdl  liiive  affife.   Br.  JadgnMnt^  jik  a^.  ctttet  n  If, 

4;t9-  '  ■ 

23.  In  cafeft  fpecial,  the  writ  (hall  make  mention  «f  1x^0//  giftj 

ki^fc)  or.deiiii(e,;he  h^dsj  #a«/r<7  ^j^  frf^%   fer.of  eftat^  for 

^term  of  life  the  tvric  &all  faj,  Qu&m  clamai  ientn^^d  Urminum 

vita  ix  dimiJTtoht   %  N.      And  of  eftate  tail,  Quam  clamat 

tentvtJiU  ifflfierrdtbus  ie  c9rpore  fuo  ixtuntlbu^i  4^  sbno  y.  N»  and 

•f  fee  fimj>le,  Quojd  clamat  fjj^f^um  jus^  or  jus  &  hsertditatem 

filann',  wiihoui fifing  ^fwhije  gift  9r  f€offineni,\  per  Prifot;  and  i\ 

ivas  the  beft  opmion,  which  is  not  lAuch  denied.    Br.  Cui  in 

Vfta,  pi.  1.  ekcfs  39  H,  6.  38. 

114.  if  the  h^on  aliens  thi  l^nd  (f  hh  feme  with  warranty^  and 
'leaves  gj/ets  defcended  in  fee^  and  he  and  the  feme  die,  and  the  heir* 
alient  tbe  affeti^  and  dieS)'  his  heir  fhall  be  barred  in  Cui  in  Vita^ 
by  reifon  that  afiets  Were  dftfctndcd  t^  Ufi  father,  becaufe  it  was  of* 
fee  fimple  \  contra  rf  the  heir  in  tailj  who  aliens  (uch  aflets  and 
dies^  fats  iifue  (hall  not  be  barred.  Br.  Cui  in  Vita,  pi.  18.  cites. 
Vet;  N,  B.  Foniiedon  in  defceiKfer.  ^ 

25.  The  writ  of  Cui  in  Vita  inAr  A^^  the  Per^  C/f,  and  Pafi. 
IF.  N.  B,  ?93.  (E). 
,,  ^  ^      a6.  In  a  Cui  in  VitsLihe  grants  cr  gif^  ^llegnl  in  the  vnaitf^  it 
^<      '     W  travertable.    F.  N.  B.  194.  (G).  '  \     " 

*  ,  317.  If  a  man  gives  lands  t0  a  u/ofnan  to  marry^  her^  and  Aej 
marry,  and  afterwards  the  hufiand  aliens  and  dies\  the  wife  flia^ 
hivt  Cui  in  Vita.  F.  N.  B.  19*.  (H). 


"1  (C)    Recovered,    What, 

s.PalNi,.  if.  f7KTRY  fiir  Difleifin  per  Cur.  Whcve  At  itom  mi 
w^du^^**** "  .C>  fern  pm'tbe^es  jand^  and  the  baron  aliens  and  dies^  the 
the  cQv«?.  'fertie  nwy  have  Cui  in  Vita  and  recover  tjie  whole  y  for  t^ere  are, 
turc.  FcNt!  no  moieties  between  the  baron  and  .the  feme  during  the  covertures 
^•«94'W  tind  therefore  it  i«  not  good  iot  my  moiety.    Br.  Gui  in  Vita^ 

pi.  ^^.  cites  ^9  H.  ^.  45.  '  ' 

F.Nfi.f94.     ^'  :^^  '^f  they  4iur€baji  iifore  tie  e^vrrtun^  mi  after  ioter? 

(B)S.  p.  ac  marry,  and  the  baron  aliens  all  and  dies,  the  feme  flilril'-bivir  Cu| 

cot  ingiy.    jj^  Yj^j^  ^  ^^^  mpiety  and  recover  it,  and.  the  alienation  is  good 

of  the  other  motety ;  iibte  the  diverftty  v  for  it  appeataf.  ^  fe.  Om, 

in  Vlid,  pi.  8;  cltcVi^  H.  6.  4.5.  '  ^   ;  s. 

Cro.F.«34. 
pi.  7.  Patch. 
33  Elix.  C. 

Aiirn.s.c!  the  reft  of  the  houre  ftamiing  upon  the  hulbttid's  ^gW^tol^'  tlb^ 
■djudgea,  vr{ft^  Sts  without  any  iftie  bad  by  h^  huftand  s  Hid  i#/^  atib^ 
mcJi^if  «^ *^'V ^i^^^l  ^  '''  Vita cgairtji  thi  hnflmd,  MiMaMk 
ftrmed  ia  thifimt  land4y  the  noMe ofoH^bMfe^  mA  hsid  judfifhl^  p^^lambc 
jrror .   as  aforcf^d ;  affirmed  in  error.    Jeflk.  268.  pt.  83.  ''  ^'^'^    i?    * 

tao.S,  C.^&dVlle^i2tiw«rdtd'^^i«-.^Aiid;s6^.  pi.  s^/S. C.  Hdjo^/k^^a^^jL-^ 


fgm$tf^  i47| 

Mk.  IS.  S.  C  ua  lb«  'HclkMt  ki&fMfd.^^The  fcNtfl  r^poito  «i»«f  iW  taildi«g  hmm 
^y  4i<ceiM»uee  of  the  bifband  upon  pkit  o(  <he  mlcoououee**  owa  IM,  ana  put  M  UC 
wife's  bud.]  •^•'^ 

For  more  as  to  Cui  ?n  Vita,  fee  the  llalute  tfVfittm.  a.  13  E.  i. ' 
cap.  40.  at  tit.  fl9t»  (1)  pl>  9*  &c.  and  gthM:  proper  ttdet.   ' 


3 


-. ,  ^ 


(A)     TcuanI  by  the  Curtefy.     Of  what  Seifitw 
Aftual  or  iiot.     '  "  , 

f.  f^UARE  impedit  hj  the  King  (Sjpifn/ Hvertt^  lixt  Jefeni^Ufi  0B.liti. 

\^  madi  title  that  the  ndv^wfrn'  defcended  t9  thru  ^op^-'^^'^j^ 
f^ert^  Ufhe  tnadi  f4irtiti9n  to  prefini  by  turn,  and  that  tife  ilJi/l,fhwch  wm 
had  her  tum^  and  after  the  fecond  her  turn^  and  he  fnarried  the  jot  void  tt 
Mngefi  and  had  ijfue  by  her,  and  Jhe  died^  the  church  voidid^  (b  It  J^^^^^Ji 
belongecl  to  him  to  preienti  and  did  n§t  alUdge  that  hit  feme  ivtr  had  bat «  . 
prefentedy  ib  as  (he  had  poiTeflion  in  hOt^  and  yet  admitted  that  he  feifminlaw. 
may  be  tenant  by  the  curtcfy  by  the  fdfm  of  ,Ae  others,  Br.  J^j^'JjlJ 
I'cnant  per  le  Ciirtefie,  pi.  2.  cites  21  £•  3.  31.  ^  the  cune^ 

becaufe  he 
tOfM  by^no  itttfttftry  ftOiift  tD  my  to(rii«-  ftlfiv,  £t  ini{ff>tei4i»'extalct  tegem.'  y    ■  1^  mtfi  Ihatl 
be  leMoc  by  tbecurufy  of  tn  •dvowfoa,  of  which.  »iie  ^ife  had.ihe  inh^ntajBcc)  thougltit  n^er 

9voidrd  ia  brr  lime.   J&od.  of  Adtowfon.  ai— — f  •  N.  B.  1*9/(0)  S.  P.-^ 1  ^p.  97.  b. 

Arf .  S.  f  aAd  fayj,  the  rule  <Jf  hw  it  fd,  and  citts  7.  E.  3.  66.  a.  b.  and  3  H.  7.  5.  m. :— Tbo 

batooOali  bcUto«otbythtcartefy^«btd^<i/>«^46#i/^iri6//«wili^  'Br.Tenaat 

per  k  Cofi^ry,  pL  9.  citce  7  E*A«^6.  and  Fiuti.  Tit.  Barrq  vM.-.^-^^-^fid  ^otwiMaMm^  the 
.advowliMi  becomci  void  during  the  co^rture,  and  th«  wife  dTea  after  the  iix  months  paft,  and 
before  aoy  prtfeotment  made  by  the  bufband,  dec.  fo  ai  t^e  ordinary  p^ercnta'  fof  lapfe  to  this 
a ipidaecL,  y^ ' the  hyfemd  BmH  pccfeet  Co  the  ivMit  «v6id«aa«#  M  twani'by  tbie  cur^y,  So^ 
?cilt.ca^-6i.S.^|Kb  ...  ..."'("      ^    > 

a*  ^A  by  No  ^g^inft  A*  It  iwas  foundl  by  verdi£%  atlargC},ihali 
J?,  was  feifod  ^  the  iandy  and  bad  iffue  R,  before  e[p9ufaUy  and  Jl\ 
y^ithin  th0  ejp^ujalt  hj  h*r  baren  and  died  feiiedf  R.  and  4* 
$jafrH^^mtd$  p^rtariy  ^f  this  hnd and  9lhtrSs, (o  ^h^t  ^hij  I4n4.  - 
w§$  4lkmsd  t0  R0  wb9  UQk  t0  iar^n  the  plaintijf  |n  ^.  ^Oifo  ani 
hadiflV^  fl(i4  R4  diidi  a|id  the  bar^n  held  Aim  i4as  Unant  by  tb0 
^^^fih  au4  A«  ou(led  hio)|  and  he  bipiifht  aflUe  and  j^dgiopsiQyt 
gifraaliK  the  pWotiffi  .fft  this  wtry  and  puTparty,  and  dying 
(cii^  mud*  th9  baftard  to  beiieir^  quod  nota^  &%.  £otr9  Cq^s^ 
fl.  31.  cites  21  ^  3*  34« .     \ . 

^  IfaJid  is  eiv^  <#  tV.  a^d  A.  his  feme  in  Jjpjcial  taii.  the  rg^  Br.  ieoM 


I4>  CMMQV 

ij^^^'  JTkeiarsH  dud  wkhma  ittbi^^^^ydK  ibi  fimfvrphid^  iirfti, 

'JjJJ^^  tenant  in  tail  after  poJTibility  of  iffue  extina,  ^md  iff>i  anoih^r 

fmifimJSm*  iMtptt  ^9d  ktfd- ijffr^^^^nidff^  J*  J^  whom 

f^^         '  :t.  the  fcme  yriuvV^  aod  «fter  it^  died^r  Th€fifom^hs$m:JbiMit 

tem^nf  hy  tht  <Hruh  \  for  when  ^hp  remaio^er  in  f^  came  tp  the 

'*^     '^  '^ftme teiumttn  tad  after  poffibUitTnofiiQiie 

/,  1005  ^«^#ird  iv4br  futy  Wfd  fii.X  00fji^^i  99  fi^  -   Br^  £ftaie% 

•  .. ^..25»  ekes  9Ski|4  f7»  i'^.  •        <.  :       ^  ^  ^).    .  . -. 

c^Lii.i9.    ^.  It  was  ^omtboit  tkk  if.(7  fim  iks  rptt  Bx^tfik^jb^^^oo^  mk 

J^r^  A  *»«  fi/irr^Mj«r  •/>9««wr#  m^iiitr  jMHj-ytit  j^  baron  i]^ 

b.  in  SKriK  .  ha  tenant  by  ifaerUitc^    JBi;^  Tc«9»t  jper  ^  V¥<i^  ?)•  |t  (Bi(i» 

X*  1?^    3  "•  7*  5*  r  ■     ■        •' 

Arc.  S.  ^» « •*         '    -* 

fad  i^y^'it  ijf  ^-ntfaiialav,  tiu^ciCcI  ^  JC.  '$.  £6.  «*  b*  9Bd  8,|l.  ?•  0<  ••  -      . 

r  ^49  3      S'  Auiaiilb^r««*  be  tenant  ^y  fbc  qirtdy,  ji«&ft  j^^ 
feme  fiiau   fft/i7^?. .  Br,  Tciw^t  DCic  If  Qu^ct^ti^  p\.  7.  cites  f  ^.In/B:  _  _  , 
bc«iid<»«rc4      •     "  •.'."'"'  •     .> 

pt  a  ieifiii  fldd'pdlfird^ii  in  T^w,  wiflima  Wfta^o  dM4)iagr  «vliar  tti«^  faflitrcAtfat  Wvwi  4i|^. 
leifcd*  and  bfroit  9f«cr  <lied  bfiibrc  0i%y  i  j^wNt  ii«ui$  (or  ,€^erwife  it  U  pf^tcnuit  ^  Uw  <;Df»« 
tefft'toMit  re aCon  fccmt  to  b««  />  m  •H'^  ''  '^  ^>^  m*jtmttr  tm  Jmre  ttMorh,  i^  Xi^Jfemg  C4ut^ 
m9i  ccmftiimr'haroti  f  enter  tnfo  (U  #w«r  ^omJ.     Br.  Dower«  pU  75«  euet  21  H'.  ^  9^.* 


^.^  '-Cto.,JL»rt  to. jp.  .  ,  V  , 

E»fi«iphp»  •r  Em  t»il  gexi*i>1, 4n4'ihef«.lii«dsdcrcrnd  t»  his  dfvgbiov  t«d  (Vfft  «»kf»  »  Ijnftti  ' 
«ul4iil  jftM,  fii(AdifH>efo^  m.^'^O*  ^^<  .Vh^^imnI  %I1  not  J|^  tenant  byth^  atru^y^  kfd  i 


fc»fi«iphp»  •r  Em  t»il  gexi*i>1, 4n4'ihef«.lii«dsicrcrnd  t»  his  dfvgbiov  t«d  (Vfft  «»kf»  »  l)pift«94» 
and4iiljftM,fii(AdifH>efo^0ni(.t»try,|h«j^^  not  J|^  tenant  hy^h^caru^y^kfdjtf 

po  thvcsfaiihe  bid  I  feifi^  (^  <a«^>  °^^  '"  f^^  or  licr  bu^ttod  ^4^  durris^'  her  Iijui'  ep|tcfcd,l» 


|bHt4bavt>b«oi  tcmoC  hy  the  cfr^Ky;   €0.  Lltt.  tf.  a« 


M  :'.    ',{ 4itf.i^'^iiH%.^9<l.^er  m  {fue  du^j  and  ihi  father  of  the  fem^ 

"* -  :  ^i«ihe  bQnpm^MfiA.f$m$,  Pt^i^\  .«nd  after  thejf>ffi<  diis.fkt  barog 

^''Jj'lflitdlba  tenaiHbyt^^iirtefy^quaeres  for  the  UTuexlM  before  the 

.^'vi  ;'^*'!laii4  ^yas  4^(Cjended  to  Jiis  mafher.    Br«  Tenant  per.  )ejCuirce(y| 

r^'pl.  12.  cites  lib.     Parkins  6%.  Tenant  per  le  Gurmy.    ".,... 

.  .^7:  Vfii^^^.^ddaufbUr  hy  ijtiejirtkir  dUs^  the  daughtir  entir$ 

'v    *  li^  faJt^sJi(tK^9  mi  Ms''  ijke^  and  ^X^r  a  fiff  ispirn^if)b^\ekiir$ 

mp9n  thi  bar 9m  and femi^iwadjAioi  4tiJjfii^^jU  dai^HtiidiH^  aiyl 

the  fm^  who  was  troth^r  to  the  daughter ^  dies  without  ijfue^  the 

haron  (hall  not  be  tenant  by  the  curtefy,  if  be  does  not  enter  again 

itttjUHfttd'  ^bifim^,].  :Bat:gM«re  jf  Jie-^i^  Jij^  Vl'P^^J^t'V 

curtefy,  if  lie  had  enter<^d  in  the  life  0^  the  Yeme  ?  '  Br.  Tenant 

per  Je  CiW^^fe  pt^-^3^ ,  /  '     <  "V  u 

•.  $-  If  a  man  fcifed  oflands  irj  fec)iaf  iflii^  ai&u^ftt^iro^ 
huflband  aiid  has^iflue,^  and  the  fether  dieSj  ind  th6 /hi         '  ^ 


.  ;  by  the  cydrty.,  .^0*  utt.f.q.fi.yj^     r"*  •  —^  -    ^r 

"^Mi  zi%  a/th{'dm^3  ffi^^^  i4y^l»4ym  eMM. 

%i^^  F:«  t^  <«nwittte  bix!h.oC  thcjbfcf,i&^flptjji«lerial,  if  he  MSmk 


liive  mi  in  the  life  nf  At  y^.   8  Ren.  35.  b.   Trin.  ^  Elisr  (>>« %ea« 
C.B.   Paine'tCrfe,  Z^4, 

\n  fee,  tnd  diet  withpttt  any  Qther  tflbe,  tiK  bircm  (bill  be  temmt  b)r  xht  cffHeiyr  Mr  ibc  httuif 
Ubcy  Mid  tiM  bong  ieifcd  dvnag  the  oavfirtute,  u  fcdSicicaf ,  tbougb  g  b«  at  feycfal  ^^^ei.     • 

10.  Qe/tm  of  a  msinor,  that'{f  tf  hmw  marries  atuftmary  Unant\^'  C.  dted 
of  the  laid  «iai«or,  atid  bas  MHfe,  and  flidl  o^er4tve  his  wife,  bc',^;!*  ^ 
fliall  be  tenant  by  the  cif  rtefy.    During  the  ojwerture^  a  CQft6Qiar)r  157!  Tno« 
tenement  defcends,  he  has  Muey  yet  he  fball  jiotbe tenant hy  t;he  y£fa*  c« 
curtery,  beanife  fl^/  tipj/ft  «m»  unr  ternary  jnuut  at  the  ^^<"m  ^ ^S^*a^|^ 
marriage,    z  1,9.  lOo*  pti  14<0«  Tri|i»  ^9  Eliz.  3.  R.    StrjL  perCto« 
gav^c'sCafe.  nSaiiut^^, 

•f  dcmmt  V.  Scudamore  f  HUl.  «  Uno.  E.  R,-— r  And  l|y  Hokafid  PowtUi  •  Ld*  Rayqw  &^- 
aotft.  in  S.  C.^; — And  fo  in  S.  C.  Wmt't  Rep.  69. 

♦C150] 

11,  A.  died,  leaving  a  wl£,  a  (on,  atidlt  daughter;   fte  ix;i/£w  Btttio^fie 
entered  upon  ^e  eftate,  and  "was  fiijeJ  as  tenant  in  dnuer  df  ^  hSTSfdCW* 
fmri^  and  m  tnumtin  emwmm  witk  herfia  efamthir  part^  zai  of  ;aefiHd»  thai 


third  part  as  guardian  in  focage  to  her  fDrt.    The^ir  went  beyond  inftcd,-    -> 

fea,  znASei  ufifUr  agiy  whcrcUy  Ae  ^^^^f/r  ^came.Ji^^^^^ 

who  during  her  infiuicv  married  the  pbhuifl^  and  >togefiber  <wi(h  rdiwin  lia 


him  applied  t9  the  nwiM^  h  be  let  int$  pojeffim  if- the  fin^Yftfri^  T^V  ' ' 
which  the  m^ber  rgfi^edy  imoffning  tpejm  was,Jlill  aliifi^  ^^t^^^ij^ 
tbaret^ (9  bold  the kmd'far  hinu  Upon  this  thevnbpougbi; a  bill  ^/.t^m^?^ 
^in  Chancery  for  an  account,  whieh  wtf  Sicctmingly  dflreAdd  1  «tti^iMs  * 
after  this  the  daughter  £ed^  ahd  i4>on  further  appUcatioii  fp*  %\SJllliS!iiat' 
f[^ourt  by  the  hufband,  one  queftion  was,  whether  the  feifm  of  the  catry  qf  fa^ 


^tnant  ht  Ae  curiefl  of  her  part    And  the  \A.  Ghanc^Ilor  hc(d  it  apinft  hfaqi 
was  fuffictent,  for  the  entry  and  pofl£;flionoron^teMant  in  toiii^  **"*  JjJ» 
mon,  &c.  is  the  entry  and  pofleflion  of  the  other ;  and  MDotifingiyt  2Jfe*Xr 
Jic  decreed  for  the  plaintiff.    2$  Feb.  r739.-'8oftrliiig  ▼•Pati£Juaiiitn'«» 
lington.  ♦  .  ;    /-       ;r .    i,;thaithem|- 

i^g  F90cflioq  of  the  whole  agatnft  tbe  davghter  and  fier  tiiifband/ was  totirafy  ounnt  to  a  mtftaM 
in  imagiaing  beV  ibn  wai  flili  liyingt  *ad  not  whb  an' intent  to  ^KJE^ttde  kbe-iaiijlfler  from  hCr 
^ijk^atjk •beyfeia w^ infei^a^eoi^  he4fSwnifotttiit^-  v  ;  r. Vv  ^,^^^ 

(B)    In  whaf  Cafes.    In  Refpefl?  <»f  fhif  WRii^;  •  • 

!:^tA  FSMB  inberitaik  teeibarm  and'had  i^^ 
*^,f\  .  Stdi  and  ^^  took  another  haron  and  had '^e^  ivbich  ^JL 


a|i^  die  feme  d^ed^  the  fecoiid  Won  (halt  be  tenant  by  thli  ^tiN! 
2^'^'  IPr.  Tenant  oer  te  Curte{y>  pL  8.  cites  it  M.  3.  and  Fitzh; 


3.  If 


$11^  f(k|i!ttf^# 

{.If  <h«  haran  has  iffue  by  the  fcoie,  iKid  jAe  feme  dies,  ffac 

baron  fliaU  be  tenant  by  the  curtefy,  be  the  \^\\^  dead  or  iJive, 

Br.  Tenant  by  the  Curtely.  pi,  ii.  cites  Old  Tenures-  tit,  Tct 

D9Ki(  per  \%  Cvjrlc^*  ..... 

%.  P.BDd  ii       4-  The  wire  diffi  hig  with  child  and  was  ripfed  alivi  out^  her 

m*(<.<9  be  hciljj  the  hiitDaruf  iban't  be  tenant  W  the  ciutefy  f  for  it  qu^  tp 

life  of"!*?  f.?5*"**ll^^  J^y  ^  ifi^^r  V^  b*  co;;iluwroate  by  the  de^h  of  the 

Wife.  Co.     wirejp  ai^d  t^fi  cllate.  of  jbenant  oy  the  purteiy  pught  to  tah  ^wag 

^^  «s-  kr   tbi  immdiati  ^am.  *8,  Rep.  35-  3u  cijed  per  CVf  >s  JLcppefi^f 

*^'*     <?^v      ,.';..,; 

;^  5.  If  tfte  Jflue  be  ft?r«  4^^  4^^r  or  botl^  or  be  bpnj  an  iiri^ 
yet  It  is  a  lawful  iiTuc  to  make  the  huHi^d  teiunt  by  Ui^  curuiy 
and  tp  inherit  tl>e  laod*    Co\  Lit.  2^.  iSk 

(C)   TcMftt  by  the  Curtfcfy.    la  \n4iaif  C&fe^    In 
^ ^^     R«fjpe^  pf  the  Ju^ifnitation  of  the'Eiftate. 

^fHtdtAeiMhanu 

tiie  faaron  of 

t  -of  the  iiiotnciy 

.^^    .  .  .     ftall^iot  bo  tenant  by  ibc  ouitcfy  &  for  tbf^^^jijifm  ^bisfinu  was 

i^atid  ^md  fvrmd  info  rfwrf^ni  Bf.  ieiMHit  per  -k  Curtsiy* 

^ ""         pi.  i(x  citdi  6  A^.  6. 

f  f'^'t  1      ^'  A^amfoijkdrf^ndtmfkfnne^nn^  ie. and  bis  fime  levied  a /Ine 

f^/  fil/ o>  btgo$Ufh  wi  Mi  iffiu  a  daughter  fin  and  die  J.  £,  t&pi  haron^  and 
^"^^^i  >6^  .4»w(  A*^  bmmn  hvhd  a  png  (f  tbe  /me  land^nDf^  retook  to  tktm 
#ii#dtty  ',;  tin^t^  th^  JLeirj  af  iiuir  Hlo  bodies^  rite  reni:Mniter  m'er  ki  Fcq,  ard 
Jtd^i>K},j  htUiffi0^thin  age'(<\\fi  laod  held  4>y  <:bivalrv ;)  tbe  baron  died^ 

J<%'rT*i',  ^x^¥  «*^^  ^^j^  ^^^  *^  #^'  »^  -^'  '^*^i  *^  /c^  #^ 

ni^/t^'tt  wUsiu'Age  4tid  tb^  lord  .entered  ioto  the  Jaod  by.  tbc  ivard  of 

ji  Bii*.^ '    the  Arfl  ifllic  of  E. .by  her  firft  baron,  and  the  yj^^/nf  b<irm  ^  K 

mitJ^^;  ^Wrf  fpfUndi9g  to  be  tenant  if  ^the  eufirfyy  becauf^r  by  his  pxcr 

;feMiett.  :*  (^nce,  «fi>  feme  ^at  ramitted  U  the  firA  tiul  b^  the  fine  levied  bf 

.  L  '  i «  ^  '^  thi.^firtber  eind  fnoiber  ef  his  feme^  u/hiek  is  general  to  bit  fesae^ 

.   . '.  .  arid  fo  eperj  ijpi4  inberiuAle^  and  fo  he  tenant  fy  the  curtt^s.     But 

"  ■  \    the  beft  opinion  was,  becaufe  his  feme  and  the  firli  baron  levied 

^' '"     V'th^  ^liie,  and  retook  but  an  eftatje  to.them  in  fpdciAl  tdil,  therefore 

^\    ■   the  fecohd  baron  cannot  be  tenant  by  die  curtefy^  becaufe  as  his 

'^eme  1)^1  /be  eftopped  by.tbe  6ne,  (b  ib?}}.  her  )iwon  b|.  who 

claimed  hj  heri  &£.  i^  ejedione  ,cuftod'.  JBr.  T^oant  iper  ^\Ciir* 

iisl^ i^  pK  I.  citei^  46  E.  3- 5. 

C<M».  i5.   ..  S'^.-^Hfl^(^4.nioi€s  difcontintdan^e  pf  '1)iS'wi£e*$  Igpd^  a^S  iakc^ 

s.  P.  Arg.    back  eftate.tp  him  and  liis  wife  by  which  his  wife  is^^ica^if^f'j^ 

*""? l^i  -they  haye  ifiue  i   the  wife  diesj  .hvfti^  4kall  wt.tje^t^     by 

•fe. '135/ •    <heicuitciy J  ^r  1^^  has  extinguybei his  .fij^e. rjghjf  hg^^UWtf^ 

'Ar«;«dtes    i^rg.  4Le..^1i^..fit^s9H..7.  x;        ,    ,      ,     .     .  ,\!»      ,. 


af<ju«re.    Per  HoUCfi,  J.C«rth.67.  ...,.,.._.      ^. 

4.  The  baron  of  fame  tenant  in  tailftidl  be  tenapf  by  ttie  cui-  C0.titt.5i>* 
tcfy,  thoir^h  his  feme  and  her  iflue  die  wJthoUt  iffu^A  Br-  E)oWer,  ^*.^^* 
pL  86*  cites  Old  Nat.  Brcv.  144.    '     '  ^  ^  '  '■■   ''•''  "•"    " '    •    ""^    ;',. 

5.  A.  had  iflue  a  daughttT,  and  Jevifed  his  tanis  to  its  tfcecuhr}  ^ 
figr  payment  of  his  ddts^  and  tilt  his  dihts  laid,  ar^  ftiade  his  exe^     ^    .  / 
cutors^  and  died ;  and  after  the  diebts  were  paw.    Rerolved,  in  tH^           t     . 
beginning  of  Q^  Elizabeihy  th^t  the  daughter  having  married^ 

and  had  mue,  and  the  debts  being  afterwards  paicly  that  the  baron 
fhall  be  tenant!  By  the  curtefy ;  cited  ill  MattheV  M4hning*s  C^i^*' 
S  Rep.  96.  as  Guavarra's  Caie.  i  *        ;  •  '  -    - 

6.  In  mil  cafes  tubere  a  man  takes  a  wife  feifed  of  (itch  eftate 
•f  tenement,  fo  that  the  ijue  which  he  has  by  his  wife  may  by  f^^ 

Jthility  inh$rh  tbe  (anie  6f  fuch  e(\a(e  as  the  wife  had|  ji,%  heir  Jot 
the  wife,  in  fuch  cafe,  after  the  death  of  the  feme,  he  ihall  nave 
the  lame  fands  by  the  curiefy  of  England,  othenvife  not^  and  iflue 
born  dead  cannot  by  poGibilky  Miherrt,  8  Rep,  34,  h.  Trin.  20 
Eliz.  C.  B.  Paine's  Cafe.  *  7^     i 

7.  A  manjier  is  not  an  iflue,  but  humaOr  Aape  isTuf&cien(^  Cb.XTtttf^ 
ihough  there  be  fome  deformity^   8  Rep.  35.  a.  cites  Brafion.        ^^^^* 

8.  A.  has  a  fon  and  two  daughters,  arid  deViied  Black  Acre^  9  ht.  i^^« 
White  Acre,  and  Green  Acre,  wbere^  he  is  fcifed  in  fee  to  hii  ^y**^' 
wife  for  Irfe;  remainder  of  Black  Acre  to  his  Ion  and  bi«  heir6(  cLiSfft. 
semainder  of  White  Acre  to  his  eldeft  daughter  and  her  heirs  ;  re*'  PretNtt«»v; 
mainder  of  Green  Acre  to  bis  youngeft  daughter  ^d  her  heitsi  ?*|J^'*«'  V 
and  if  any  of  his  three  children  die  viitbout  tjue  efhis  or  her  bodies^y  dch  ^thif^ 
Acn  the  other  iurviving  (hall  have  totam*  ahm  •partem,  e^cmally  to  3  tc.  1 80* 
he  divided.     A^  di«S4   the  wife  dies}   the  eUeft  dauj^hter  dieS|  pj.^^\ 
kmvuig^iiTut;  Ihe  fon  dies  without  iffoe^^  the  yMtigeft  daughK^  C^^sTc^ 
enters  into  Bbck  Acre*    B%t  adjudged  that  the  woitisf  toi^  fUrM  in  totidcm., 
partem  extend  only  to  *he  land,  and  ndt  to  the  eftate  th^«f%  ^ro**£^ 
and  gives  only  an  eftace  for  life,  and  fo  *fh^  Wuiband  (hiJI  1104  bt  p).  ai  p^u 
tenant  by  the  curtefy,  and  there  are  not  tvro  flirWvorS)  fo  nbltufi^  t^wobd  v. 
to  be  dividodt,  md  therefore  the  law  fays,  that  Black  Acrtj  is  de-'  f„7^hJd^^ 
feended*,  via.  tbe  fee  of  it  to  the  daughters  of-  thie  two  Gfttrrv  thai  only W 
TfLt.  tao.  fl«  ITJ.  MiduMEIie.  B^1R;  Hdwk;his'tCafe».      ^  cftatcfor 

.,,,..    J    ^  ..  life  WM 

kmited  l)y  the  words* 

9»  T.  P.  the  mother  vrz&fiifed  infecy  and  hadiffui  £.  and  jfif.  now  i-c.  167.  pU 
yiaitiM^  «d>y  In4en*ure,  upon  fcortfideration  of  liatural  affeaion  J^f;,^^"* 
«o1l0r  twt>lhiughlers,  ctiWtwn^to  ftand  fdfed  fo  the  ^^fE.in  s.'c.  held 
tfM^  spmi^atnditian  i^liowiiig^  vifc.  that  the  /aid  E.  the  ieirsef  her  according- 
<te^,  or  thwr  afllgiiees,  Jhoiddpoy.  to  II.  (now  plaintiff)  30^  within  []^\^ZtL 
mi€  year  ajlir  the4iath  if  J.  the  mother ^  ifr  iJbithin  m$  year  ^/r  is  fp^t 
Hmt  M.ptktd  actmfiijh  tht  dgeefi%  fearsy  and  for  d^nit  of  ijfue  and  det^r. 
•^dS.  thifwtAindtr^  /H  (now  plaiiiliff)  in  talh,   £.  takes  ahtJp.  ^^^l 
Amdt  aeal  bin  ^  «r  her  body,  ^hitb  Wn  tifkhoM  iffuty  aitd  -A  without 
niUmtfof^ka^  mtUMbfyettr^fbot  die  de^ib  of  J.  tb»  'moHKf  ^  f^^  <»<t 
inifitm  Si  (a^W  pWatiff)  <am^  tt  iht  cgt  of  x8  years,  atid  46*  ^«?,;^,  ^^^ 

E*  died 


Sl*tS'  ^^^i^it^'Md  ifterwsris  $k^  jt^MrjojffiJj  mid,  m^uttiynfat 
^s»M  faid^  wfcfticb^tiie  pbanfig  cASml,  anS'if  the  Hufbibid  IfidKbe 
gt^«iforthe<t«iaibc  hf^esatrt^Yf  ^tns  4id  qiu^ilion  $  and  q^if  ti)&  m^tiofij 
STc^kX  ^^  GoQrt  thMi  Iriear4»  tJ)>inioii,  tiUic^  ftali%6e  toiiiiitt  bf  |he  cur- 
ly;.:  ;.  VtB^.^tbe\Ml^V(JMi<U4r'i^^  ^^  ^^i 

t' tl^'s.p  '^1^*^ ^^  ^^ ^^  ^'^  i^'  \^\dif^mkiid b/UMi$9i09t,  tHis  ^H 
adjudged  '  <m)t  BVoM  Ki to^^*^^by  thtt  cuhefjr,^  l^t  ^^^fr  it,  tf  the  tftate 
•ccording.  cbe  Wmliw^  tf^if^>idiiU^% '  foii^lits  Ihdt  r^t^  t»  tNd  id«f^(kiie^ 

s.c.'bat  -&niis».   •   "   fijM  .S.-i  i  v^'.^.   A».-\^..i-._     ..''    .-i«    -.•■-'^'    ■'    '     ' 

thin^  M  to  thfe  coMdttibii  of  |n^«^tt  but  D|iQA  tbfl  iMlAtlO]^  oqlfl  ifld,  h^^^hft  (|^ii|(li^i&c,dfei^c 
iiil  It  dctenAiiicdf  yet  tbe  cflaie.of  ihe  tenant  by  thi^  cuVtery  cpntihucA ;  for  thii  ^U  not  derived 
ncrely  oat  of  \kt  cflMe  bf  iHe  ISfciik,  W  it.iii  «^ited  by.  ibe^ta W|  hy  privitrge  tA<i  betefi^  tfe 

kw,uckly^biicmd»«bMN^9tft;sili»tfb!^lv.»dlihik^  -A •:.•■*'*     w^   •?/■ 

Cf«,E.8«S-^.'''M;  D^i&  t6iA«:Ms  iatfghciir  Hb^^iik:  md  ir^ikm^^iftn 
Sdjii^w!  *»>*^*  a$id!ci6vi'4ffkMs  V^  ih^i  I  tyiH^  that  *«>*  fi^  oftiFidj 
■  ■  Ow.  daugbtir*s  death  fiaU  have  the  land^  and  to  the  heirs  e/ihiitto^es 
^4?^  8S  ik'^fr^  fehi4n46r  te  a  fttanfeir/--  This  te  «m!yl»  effat/fbrlifc, 
*  rivior  ^**^^»*^**^^  Jfl  her  heir  by  |>urcliafe|  reftiAg-tn  4bcya*ct 
leem/to  U«ll  ^  Kft  fltid  fettiing  the  iiiftaUt  df  her  d^fhf,^fe'Ai^bijir6iief 

^opham  •odlCkoth.^'M^-See  ^9ft^.  ^4.  th?i  cafe  u  to  tbe  limitatioM  remaVked  ^pbtt  utA  tJitlr 
tecdbyAa|iiisabeh«J;ift:A^vedflgUieiipkuo*of  theOoiut*.  Palbh.  4^(te6Lrii.  a.<R7      * 

.,  :%i,. If.. kfiJs  im.giv0k  ioa mmaniand.  h  theMri irtfb^gf 'M- 
hdyy  flie  takes  a  htiflt^d^atid hatjffuei  daugbteremiiiik \  \hia\fbiSi 
not  be  tenant  by  the  curtefy,  becaufe  the  daughter  by  no  poffi- 
bility  could  inherit  the  mother's  eftate  in  the  land;  therefore 
where  Litdet(Mi  6W),  ijfm^  by  Jfis  vUe  maif  or  f^^e^  it  ii  te  he 
underfleod^  which  by  pejfibility  may  inherit^  as  heir  t&  her  modier 
^pffiich  eftatc.    Co.  Lit.  294  b.   _  ^**».us£    ^  r 

'  ^  '   J2.^f  9LU(omnienanl  in  tail  general snain^^^ 

i'    \'     .  0nfl  takes  bao^  a«  ejlauinfee  v,  dni  taie^^  J^^m^tH^^iW^^ 
and  the  wife  die$»,  the  ifiue  nujf  jn.a  formedoi^.  r^Y^  the  land 
^ainft  his  father,  I>ecaule  he  i$.  to  recover  iytorpet  ^xtiip  eftate 
^il)  as  heir  to' his  mother,  and  is  ^  ioherit^le"^  i^jk|t^    Co. 
Xltt..,29. 6.    /  .    '  ,,  '..'i-)d  '^.'n»  ."^-L^. 

payment  ofhisatbts^  and  till  hu  debts  are  patd^  ^liii^i^^ 

cujOTS^  and  dies. '.  The  ^iiitf;*^^  «wiV^:^«^^ 

paid  by  executors ;   the  hiObaq^  ,ibaB  bq  tenfUlt  ^jh^Iii.  Wftefy. 

R]Etep.Q6.  Trin.  7.Ja^*  inManniiigbam'sqifeit/    \,an\  :J 

^  ?4-  4:  ^eyiw  /A/,/tf  ^jTh^^ndtM  B^Jnhvdfh  i^w^Wir ♦ 

remamder  expectant,  and  her  bai)i^n  i^a^^  bo  ^nsuA^]^«^ii|Myi 
«tpd  by  Qjrcw  .^h.  J^m^vc  1^  »l^<M.vZ4k44*  T^m^  a 

15.  JZof 


MS,  C..*<U0$M»er,GiyACk4j#,4ke  baron  fluii  ie  tmambftlie  ; 
«uite<y. '  a  Sidi  iiL^Mkh.  i6s&   Ddfaipk  r..  &rttdhmi.  .  .-^      V 
i6tf .  Upon.aTpecbd  ventidi  tbp  cafe  ims  ii  iP*  WE^ 

Ei  M4  /O.  m4  An  aii4  xDide^  bif  i«^ll  iii  ivcitioB^^  and  J<vifid  Mft   : ' 

^r  ^if  mmr^imnu  far  4en>yfari\efurtb€*d^^  'I 

mmd$h^r^Uut.9f\th$pfi^AtU.'^it^  :. 

#9  oil fmir daughurs^ftnire  rniifimrt  aliki^  and  then  fiirtfaec.' 


tf»^  ^ic  fliall  pleafe  God  all  my  Jons  and  daughiers  £0  witbomt  i^y       ^ 

Mrirhcdevlfes  it  'to^sftfitf  c^hefh'elfi^  lct\  '  Tlfc  dcvHbr  die^j,    YJ  ;    J 

die  fwr  daug^teri  enUry  and  are  feifed^anditeife/  tftflifj  h^ktrnd^  y  '■ 
mnd  has  ijftuy  and£es^  and  the  hufband  claims  to  be  tenant  by  the 
ciirtcfr4«di^5C5d  pw  . 

€uite^«i   iSfeiiiftt  2669pl3*l  HiU^aaikid^J^^  Pxk&^    ,  f 

Warren,  ^        ^...  ..•     \  .    ^   . :-,..  :  -   •.  .  ■  v  -      -,.  .  .  ..^   ,  e' 

17.  WherqYifr.  ifce  ^af<  U  f  deUfmfu  hy  a9fprifitimMim^4lf     i 
s^mliUiHj  ^  t^  ^^/^  af  tbf  ^i/fy  Jfaere  the  buOm^fliaU  Mt  be '  ^  ';       \ 
tenant  ))y  )(be  ci^e^  v  as  wicr« liif^  cftate  Amt  life  i^  fii^iCMt tti a^  '\ 
womaq;  f^ainder  to  ber,  fir^&%aAd  cvf^r^  other  fon  in  Ml  ;  '^'^     - 
male,  remainder  to  the  heirs  ef  her  iodyy  reouut^^r  tQr  h^r  .i^lft  *'^    '  ^  *  .  \ 
beirii  here  j(. is  plain  (be. is  feifedpf  ihe  inherUaBpejr  yetif  ijhcr  .....  4 
lias  a  (oiit  the  buil>and  {ball  not  be  tenant  by  the  eArtefy,  becaufirt^''  : 
the  contingent  eftate,  which  is  to  arire  on  her  death,  intervenes 
Wtipreen  ^iier  cRate  for  life  and  the  infaeritand:/  i^'Mod/fso^. 
Triiu  II  Geo,  in  Cane*   Bootbby  v.  Vernonv        -  »^  \ 


ii 


CD)  '  The  ^iiMte  of  thelBftalc: 


''  ..0 

vrvv 


I*  1 F  a  M^  furcBafes  kmdy  and  taies  harin^  and  tHe  tar/'  entei^ 

Mft^ai^e  dhiat  Sie-Darbn  fias  j^/,  there  it  Tefetos  Aat  the  hdron  Co.Uit.fl^ 
ty^'&hidly*jha1lnctbi  tenant  ti  the  cuVtefj.    Br:  Tenarit'pci-'lfc  b.s.  p. 
Cttftefyi  pT.  14*.  cites  DoA.'&  Stud.    Libro  f^uiido;  *; 

li  Bat  if  flic  baron  and  ftmeAtfv/  ijfue  hefofi  the  lord  enters^ 
dien  h^flfe*  bfe  tttiattt  by  the  curtdy  f  for  by  the  iffue  ha<f, 
arowry  (hall  be  m^de  upon  the  baron  alone,  an^  noct^fore,  anil. 
^bcnf-tfrhfeike  ^e^  the  jfiffe(Rm  is  vejfed  in  the  baron  iy  the  •  i 
lm0^iHsi\&fttfttbe  heir^  if  no  oAer  perfon  enters,  and  he  who  is 
nKiili^^etfi2>c<)iibd  reddi^,'flljdl  have  It  againft  the  baron^  and  not 
a|;aiiift  tth^*btir^•^which  ijl  dear  law.    Ibid. 

3«  If  Jands  heUen  of  the  kih^  by  kn^ght^s  fer/ic^  ia  tapiit^ 
4dUUI^m  H  '^^art,  aitd  afher  o^cejimd  Jh^  wttiiduy  and  taka  ^         ^ 
hM^  ^tM  baa  iflue.    In  this  cafe,  the  hufband  IhUl  be  tenant  L  '54  J 
bj^tileeiMd^.^  Cd.Litt;30;K  "  ^ 

44  If  aHoate^tawif^  tie  hkfit  cflheKSngfylScalcerMdhxi 
ifliic  by  taf  wd  after  Zmft  ^rntf  to.  the  nitfe^  and  the  ht{fhnd 


enters^ 


intirf^  flk§  mlefi  Aj»  6c  (hall  be  tooant  by  the  oifttR  o(  ^!t 
hndj  and  the  King  upon  any  office  inxndj  iball  not  cvi^  it  from 
Uiii»  bceauft)  by  the  jmrrii^e,  the  niefe  was  infranchifed  duriiig 
Che  ceverture.  Ca  Lict.  jou  b. 
Co-LitLfii  5.  In  gMdimdi  bahm  (haM  be  tenant  by  eurtefy,  wttboot 
riihr'^   |lw ;  Arg.  and  Artta  adnktedi    a  Sidk  153.    Paich:  1659;  B.  Ra 


(E)   Tenant  by  the  Curtcfy*    Of  what 

P«rk.  s.      I»  nn  HE  wife  ti  feiibd  oT  a  Pi^erfimi  4m$h  cmmn  hi«r  and  hai 

l^'L"       ^    ^^^^  *  ^^^  ^''^  ^'^  ^^  ^''^  ^^  ''^  tenant  by  the 
^^;         eurtefy  of  the  faid  rent,  and  die  heir  flull  have  Che  reverflon>  and 
ft  Dial.  cap.  fo  the  rent  Ihall  be  fevered  from  the  reverfton  by  the  means  of 
Si.  S.  P.      the  law  \  but  in  this  c»fe  the  barw  cannot  difirrin  for  the  fiitd  renti 
and  yet  it  was  rent  fcrvice  in  the  feme  j  but  becaure*he  -comes  to 
this  rent  by  his  own  a£l  he  cannot  diftrein ;  for  it  was  Us  own  wSt 
to  uke  the  feme  to  wife.    Kelw.  104.  b.  pi.  13.    Qdbi  tnc« 
Temp.  Anon* 
Arg.  iRq).      a»  Though  the  rule  in  law  is,  that  one  fhall  not  b«  tentot  bj 
A^ln'ih^'  the  eurtefy  without  afiua]  feifm )  yet  in  feme  cafes  a  man  flialL  . 
Uy't  cafe,    AS  where  the  tvffe  was  mver  feijcd^  as  if  rtnt  defl^ended  to  the  wm 
otet  7  E.  3*  during  marriagei  and  before  the  day  of  payment  the  wife  dies»  yet 
V^T\li^'.  *®  ^*^9"  ^'  !^^  ltr\?xA  by  the  eurtefy,  becaufe  no  default  can 
31t.  n.  b.  '  be  in  die  baron ;  for  he  cannot  have  the  rent  before  ^  day  CfMHes. 
i49*(^)*d.  Elelw.  104.  b*  pi.  13.    Cafus  incerti  Temporis.    Anon*  I 

SdmiUficL'        3*  Where  an  $ffci  of  inberitanct  defcends  to  the  wife,  and  he         | 
"has  iiliie  by  her,  the  bufoand  (ball  be  tenant  by  the  eurtefy,  and         i 
in  the  liice  cafe  a  feme  may  he  endowed.    Arg.  PL  C«  379.  b.  in 
Sir  H.  NeviU's  Cafe. 
a.  p.  Arg.       4*  It  was  held^pon  evidence  that  die  hulband  ibaH  not  be  tenant 
Cro.E.89i.  by  the  eurtefy  of  a  copyhold^  aniefs  there  be  an  exprefs  cuftom  to 
A^^  warrant  \t\  Cro.  E.  3^1.  pi.  22.    Mich.  36  &  37  Eliz.  C  B. 
b.pi?ii.  M  Paulter  v.  CondixU. 

•grctd  bf *Wmy and  Aodctfoa Ch*  J.  ee  «v«4iniot «e  •  jmf  la  Rivctfa  ctfe.^..    ..i 
Cekjt  Ch.  J.  Bad  cited  4  Rep.  St.    BrowA't  ctlie.  a  Bulft.  ad?*    HQL  la  Jac.< 

Si  P.  adoMtccd^  Cur.  Uu(|.  17.    Pafcb.  &6  Jac.  C.  B. 


5*  If  an  iflat€  tf  frabMin  frngnkrUs^  mh^  tommmu^  orfiich 
tkthtM^ended^  man  frail  sioC  be  sanant  by  te  cwtdy »  hnif 
die  fuipcsxfion  be  ^tfirymr$^  he  ftaH  betanant^ylhe  avrtefy. 
Co.  Litt.  29.  b. 

^.  Vi^UnanimiAii m  Uafe ^1ift>^ ^  UmmjUiki  fipim^t 
wbo  taies  a  bujiandzndtas  tflke,  and  the  wife  4aa,  l»  Audi  naC 
"^  \e  tenant  by  the  cuitefv.    Co.  Lit.  «9.  b. 

7,  But  Sf  ihi  iitfe  bad  hm  male  Aef  Jit  foms^  to  ftaB  be 

tl'^iaat  by  Che  eurtefy.   Ibid. 
^SS  J      S.  If  a  vfoman  tenant  in  tait  feneifdt^s  a  i^jlfwt  ^h0  b$s 
^fStf^  whkh  ijjin  diesj  and  die  wifo  dhs  wifhrna'  m^  oAtr  Jiffui^ 
^got  Am.  **'*^^*— ^  Aftgll  Vym  jf^aaa«»  ky  ihaisuaCafiiL  ekst^ihtt  oA^e  Wk 

|4 


€uttttjt^  tss 

taSi  be  <leCerinine<}|  becaufe  he  wad  intitled  to  be  tenant  per  le^m 
Anglue,  before  the  eftate  in  tail  was  fpent,  and  for  that  the  mA 
remains.     Co.  Lit  30.  a* , 

'  9.  But  if  a  woman  makes  a  pfi  in  tally  ani  refnifet'a  rgn$  U 
her. and  to  her  heirs  and  the  donor  iakts  hkflmnd  and  hat  UTtte^  and 
^e  don^i  dies  without  ijfiiey  aAd  the  wife  dies  \  the  huftxind  fliall 
not* be  tenant  by  the  cartefj  of  the  rent,  fofdiat  the  rent  nsmkf  .  ' 
referved  is  bf  tRe  aA«of  God  sdglcnuincdanii  imfiaU  tbenof  r#*   .V 
mains*     Co.  Litt.  30.  a. 

I0»  But  if  a  man  he  feifedin  fee  of  rent  and  makes  a  gifi  in 
tail  gemoralltoa  wowkHt^^SuT^tsiMt  IfufbinA  wbA  has  ifliie,  die 
iflue  dies,  the  wife  dies  without  ifliie,  he  (hall  be  tenant  by  the 
cnrftdy  «f  the  vent,  becaufei/^  rontn^aif^  .  Co.  Lit  30,  a. 

ir.  A  man.ihaU  be  'toMPt  by  the  curtefy  of  a  common  fans 
Htmira^    Co.  Lk.'30»b.  >t 

'   la.'  So  be  fliaU  bexif  a  imfff  that  is  capftt  haronia  or  comitatuf, 
•  dfc  Lit.  30.  b. 

t>  And  (b  be  ihall  be  of  a  caftU^  which  ferves  for  the  publick 
:de&Me;oftbrrealak    C4x,LittM30.b.. . 

"i4i»'4G|^a«itbat  if  any  wife  fcifed.of  copyhold  land  has  baron  M0.ft7t.p7. 
and  they  have  iiTue  between  theni,,&c.  and  the  wife  dies,  that  ^^s^^i^U 
the  fa0Da«flBdl  \mt  fi^cof(fkold  for  life,  as  tenant  bv  the  curtefy.  ^^  l]'^i^^ 
The  ^fajiibaiMl' takes  to  wife  one,  to  whom  copjrhola  defcends^  .he  v.' Aino, 
eaters  ioto  tfae'Iand  before  any  admittance  claiinixiig  it  in  right  of  s*  c.  adjor* 
Us  wife;  ihej have  iflu^ ;  hat  before  admittance  wife  dies  i  itfeems  JJSlrtbwic 
thebctter  opinion  of  die  Court  was,  thatfuch  entry  was  fufiicient  io grctt 
to  entitle  himtd  be  tenant  by  the  curtefy,  but  without  a  cuftom  a  <lc>ubt  upon 

man  caanot  be  tenant  by  the  curtelV  of  a  copyhold  eftatc.    And  ^^^ 

19a.  pi.  aiy.  ia  cafe  of  £wer  v..  Eaftwick.  mo.  597.  ia 

Fitch.  35  Elta.  in  a  noca  at  the  end  of  the  cafe  fayt,  it  fi^emt  ft>Baa  fliaU  be  tcnatit  by  the  curteff 
before.tti«  admittance  of  the  «»ifo.--*Per  Dodcrtoge,  S.  P.    %  JSulft.  337.    Hill,  la  Jac.  and  per 

Coke  Ch.  J.  ibid. It  waa  (b  held  upon  evidence,  Cio.  £.  361.  pi.  at.    Mich.  3^6  6c  37  EUc^ 

i»€»  B.   F^aioer  v.  CornhilU 

,        -  *  ' 

^15.  The  d^kifiointcimneyed  lands  to  the  ufe  of  his  daughters  i 
die  plaintiff  married  one  and  had  children  by  her,  who  are  dead  -^ 
the  plaintiff*  prefers  his  bill  to  be  tenant  by  the  curtefy,  but  held 
not  io^  be^ufe  the  daughters  had  joint  efhtes^  and  fo  goes  to  the 
iurvivof.    Toth.  83.  cites  20  Jac.    Cowley;  v.  Anderibn. 

16.  If  one  take  a  wife  that  is  feifed  of  gavelkind  lands ^  and  Jho 
olioj  tuithm/t '^ehfhos  huftand;  her  hu(band  (hall  be  tenant  by 
the  QjaMBlff  of  half  rf  tho  landsyfo  long  as  be  Jhall  live  unTnarried -, 
but  if  he  Audi  marry  again  be  {ball  forfeit  the  edate  in  the  {and^ 
Mich.  22  Car.  2.  B.  R.  This  is  by  the  cuftom  of  Kent  j  tut  by 
die  fione  caAam,  if  io  bad  ijfue  by  his  wife,  then  he  (half  be 
tcMttt  by  the  cnitefy  of  all  the  lands  his  wife  was  feifed  6f,  and 
aldiough  he  do  marry  agiiin,  be  (hall  not. forfeit  his  eftate.  Mich. 
M- Gar.  ^Qsisere,  whether  in  the  former  cafe  he  (hall  forfeit  his 
tenancy  by  the  curtefy,  if  he  do  live  incontinently^  as  the  wife 
^irilberMvper  by  alin  cuftom.  LtP.ll.fo7. 
Vofc^  VU.       .  .       N  ,   17.  One 


♦'5«  ittm^^ 

ly.  One  csti^o^  b^ve  ^  rif^4tU:^.^^ir^if^$9i^r£9m^A^ 
exptRata  0^  a  frabold  as  lemnt  by  CMrteTy,  pr  ^wiir^  H*  .&•  I^^ 
201.  cites  (P«  L.  99. 

theri  w«  decreed  (iqt  SO:J>c  po^e  ufe  irf  »gMA  the  kutiO»!  U»Mi  by  the 
fuchinnr-  cuTtefy,  hytbfi  hQir$atJi^w.    2  Veen.  324-  pU  Jf'3»   Mick*  169$^ 

dcr,butthc  Sjj^y.jCJfeiy.    c  ^'        '. 

poiot  was  ' 

not  debated.    Cb.  Pf«c,  9S.^i.^m^  Md.  €6. S.  C.  «f4ii^M  v.  City,  eked  t^  *e4«ifler  oif 

the  Rolls,  Hill.  t73a.  9nd  faid»  that  Ld.Soi]Mrfl  hivnfflt*,  Vkcri  litii  ciLte  wfs.wj^ediv  -tbejoalc  oil 
fiaowM  V.  Gi^Bat,.89  ap  atfthQr.it^  fox  jt  .do^rcfs^  i>  hcw^  tsK^n  fpr  gy»giM;d,  ihft  (Jj^fc  waa  ik» 
difference  in  reafon  betw<^eti  tliit  flf  ctowqf  and  cirrfcfy,  hU  lordthip  feemed  tfl  admfticbx 
avoiding  the  authority  of  that  of  Snell  v.  €4ay,  in  faying  (as  above)  that  tHt  point  of  a  imtilt  by 
the  curtefy  waf  ^pt  dcba^d  iajthfH  c^(ie^ .  ■  iftp^*0J^tp.  6^..io  qp(^^f^t^>D  y».<SaU9A. 

tVern.585.  ^.  •^^^'^  ^/  ^Vffi4  ^  ^^  laidwf  m  land  i^fyu^^  tq  (he 
S?c.^ciied.  "^^  of  the  wifc  and  her  children;  {he  ^fte/'.wj^r^  fl;iarri?d. .tfar 
^'-^.  c. '  oFat^tiff,  hy  yfhfof^  ^  hj^cl  a  daughter^  bti(  P^o^hcx  9x4  ^ug^^r 
cited  by  the  are  both  dcad^  decreed  the  plaintifF  to  have  the  j^t^M^ft  ^f  }jbi9  . 
t^e  Rons.  n»P^  during  ^is  ;i^.(U  i^pt  hemg  invcfted  Iff iaad)-;?^  tft^zj^  by 
•  Wms'a  the  curtefy }  aVcrn.  5j6.pl.  489^  HijH*  1795.  Sj»ieefi»M*?  ^c 
Rep.  644,    Bindqn. 

Hill.  173c* 

in  cafe  ol  Sutton  «•  Sutton*  .^.-^.Si-C.^  cited  Af>g.  Wcm>*«  Rep.^  t  fo.4ii  <i(e  oF  WSiUt'  v.  BaX;  *'*^'  ^ 

itCeenuto  ao,  Teftant  hy  curtefy  decreed  ^  dr  frij/?.  t  Vcm.  ^81.  lit 
tedfXtJ'     P''  ^^  ^^^^  *^  ^^  of  W«>rtbington  t.  Ffetcher. 

t;naot  by  .       . 

the  curtefy  cannot  be  of  a  tfuft,    «  Verp.  499.  iirpl.  441.    Hill.  1 704.  Sitice  ^y  H.  a^  cap. 

the  baron  (hall  be  trnym  i^y  the  cut cciy  pf  aq  *  s/i',  though  not  before.  .  a^And.  75.*  JMi^ 

fio  &  410  Eliz.  ill  cafe  of  Cromwell  v.  Ai^cwa. '—Ibid.  1147.    Hill.  41  Elis.  inCoibcU'apafci^ 

•  Pbr  Coke  Ch.  J.  Cro.  J.  aoi.  \ 

Afcifedin       31.  Though  the  inheritance  was  in  trufiees  for  payment  of 

iffuc^w*  ^^^ »  y^^  decreed  that  the  baron  fliould  be  tenant  by  fhc  cur* 

dauibt^t,  tefy,    2  Vern.  681.  pi.  605.   HilL  17 11,  in  ^e,C£|/e  of  Wil- 

£.  and  M,  liams  V.  Wray,  cites  it  as  Ball's  cafe. 

anddrvi/rd  ' 

lU  lartdt  to  trwfitti  in.  fie  to  fay  hUjtbtSy  attd  ean-uey  .the  fmrptui  f  bit  d^mgMitrs  r^»aUy\  M.. 
in«rricd  and  died,  leaving  a  Ton  and  the  huib^nd  living.  On  a  bill  for  p^itit^ii  by  i..  th* 
hulbaud  fwore,  that  he  mariicd  M.  on  a  prcfumption  that  (he  was  fcifrd  of  a  le^al  cftdle  in  the 
moiety,  that  at  the  marriage  fhe  was  in  the  a^aal  receipt  of  the  profits  of  foch  moiety,  <nd  n  was 
admitted  that  tlic  uruftwas  not  difcovercd  till  after  M*s  dcaill^  iior  till  it  «rasSigrotd  that  a  pBrtttioa 
fhould  be  made.  luord  Chaaccllor  held,  that  he  (hnuld  bc.atena|it  by  the  cunefy,  and  cii« 
laiher,  bccaufc  it  appeared  that  he  ttpon  bh  marriage  did  conceive  and  prcfumc  bh  %uife  to  he  Jtijed 
^f  a  legal  tff^ae  in  the  moiety,  ana  bad  reafun  to  think  J'o,Jbe  brjng  in  foffrgUa  t hereof i  a«d  de- 
er erd,  thai  an  cftate  for  life  in  a  moiety  in  feveralty  (hotdd  be  comocyed  by  die  truftoea  to.  tho 
hufband,  wiib  remainder  in  fee  to  his  fon.  Wms'sRep.  108.  Hill.  .ifvS.  Watts  v.  BalL*—  y 
S.  C.  cited  by  the  Matter  of  the  Rolls.  2  Wma's  Rep.  645.  Hill.  1732.  in  cafe  of  Sutton  v. 
Sutton. 

.  22.  -Hulband  may  be  teoant  by  the  curtefy  of  a  trmfl  fboitgh 

the  wife  cannot  have  dourer  thereof;  (aid  by  ^e  Ldovd  Chancdlor 

to  be  a  fettled  ride.     3  Wms's  Rep.  234*    HiU.  Ji^^J*  ifi  Qt(e  of 

Chaplin  v.  Chaplin. 

MS.  Rrp.        23.^  The  j^efolution  of  the  Court  by,  l^xd  CbaoceUor^    Thi 

'^  p  ^^'    principal  queftlon  in  this  cafe^  on  wUch  I  am  MW  to  give  mf 

Camborn  V.  ^^i<)">  ^'h  whether  the  defendant  Ingliih  can  be  ifinant  by  the 

curtei^ 


^ 


Vrurtefy  4/^^t9  iquity  of  rfiimptim4    The  morfgi^e^  came  into  'n^iifKand 
^cffionuij73i.  ^"^• 

Thomas  CsJhborn,  father  of  the  plaintifT,  and  of  the  wife  of 
the  defendant  Iiigliib,  by  virtue'  of  a  marriage  fettlement,  bein^ 
feifed  of  feme  lands  in  tail)  and  of  other  lancb  in  fee  Ample,  had 
iffue  three  daughters. 

Part  of  the  land,  of  which  he  was  ielfed  in  fee,  he  fettled  on 
lumfelf  for  lifoi  with  remainder  to  Anne  his  eldeft  daughter  in  fee, 
and  the  tiCher  part  of  iucb  Unds  Jie  devifed  by  his  wifl  to  the  faid  ^ 
Anne  bis  daughter,  and  her  ^beirs^  fu)]^^  ^o  uie  payment  unto  her 
two  ftfters  of  ,aQoJ;  a  piece* 

AnqpB,  after  the  death  of  her  father,  borrowed  900I.  of  the  dc*  I  '57  J 
fendaot  Scar^  and  by  leafe  and  relate  of  ^4th  and  25th  June  1 728, 
mortgages  part  of  the  fee  fhnple  Ltnds  to  the  &id  Scarf  ana  his 
lieirs,  undera  ptovifb  to  be  void  on  payment  of  900I.  and  jnterefl*. 

6ith  AugUfl  1729,  the  faid  Anne  intermarried  With  the  de« 
Ijeodaat  Inglifh,  and  in  1731  died,  leaving  ifTue  by  him  a  fon, 
who  died  wtthont  iflue^'and  on  bis  death  his  two  aunts,  the  plain- 
tiffs,  became  his  heirs  at  law,  and  entitled  to  that  inheritance,  and, 
*  as  fucb,  brought ^helr  bill,  Trin.  j  733,  in  this  court,  agarnft  mort« 
gagee  defeowit  Scarf,  and  the  defendant  Ingliffa,  among  other 
things  for  a  redemption  of  the  mortgaged  premifes,  and  to  have 
•n  account  -of  the  rents  and  profits  of  die  real  e|late,*which  bc« 
longed  lo  the  plaintiff's  wife,  ;hat  defcenided  to  his  fun,  from 
the  time  of  the  death  of  fuch  fon,  as  heir  at  law  to  both  of  them. 

Tbede&iKbHitJiiglilh  inftfted  to  be  imi^tled  to  the  mortgaged 

Cemifes  for  bis  life,  as  tenant  hy  the  curtefy,  ^nd  the  caufe, 
jng  at  iflue,  was  heard  on  the  8th  of  May  1735  before  his 
Honour  the  Mailer  of  the  Rolls,  when  it  was  decreed,  that  the 
defendant  Inglifh  was  not  intitled  to  be  tenant  by  the  curtefy  of 
xbe  mortg^iiged  eftates^  and  fo  was  decreed  to  account  for  the  rents 
and  profits  thereof  from  the  death  of  his  fon« 

From  this  decree  the  defendant  Inglifh  thought  fit  to  appeal, 
and  the  genetal  queftion  now  is|  in^ther  the  hufband  can  be 
'  tenant  by  the  Gurtelp^.4^  tbi  eqni^  of  redemptieny  upcn  a  mortgage 
in  fu?    This  queftion  dej>ends  on  two  conlidcrations* 

j£L  What  Jcifid  of  intereft  an  equity  of  redemption  Is  con« 
£dered  to  be  in  the  eye  of  this  Court  ? 

zSLj.  What  is  requifite  to  intitle  the  hufband  to  be  tenant  bj 
tbeoutefy? 

ift.  what.kind  of  intercft  in  the  eye  of  this  Coart,  an  equity 
of  redemption  is  ?  An  equity  of  redmpthn  has  always  bein  con^- 
fiderei  in  this  Court  as  an  tjiate  in  the  land^  it  1%  fuch  an  intereji 
in  the  land  as  will  defandfrom  ancejlor  to  btir^  ana  may  be  granted^ 
intaiUdy  devijed  or  mortgaged^  andthzt  equitd>le  intereft  maybe 
hmTidif  41  common  recovery  % 

Which  pr<>veB,  that  an  fcquity  of  redemption  is  not  confidered 
barely  as  a  ihere  right,  but  fuch  an  eflate,  whereof,  in  the  con- 
fide^ion  of  this  &>urt,  there  may  be  a  feifin,  or  a  devife  of  it 
c^doQt  be  X09d«    The  porfon  who  is  entitled  to  the  equity 
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of  redemption,  W,  m  this  Court,  confidcred.'as  owncir  of  the  tan^ 
and  the  mortgagee  to  retain  the  land  as  a  pledge  or  de{>orit. 

And  for  this  reafon  it  is,  that  a  mortgage  in  fee  is,  coniidered 
as  a  perfonal  eftate,  notwithftanding  the  legal  eftate  vefts  in  the 
heir  in  point  of  law. 

The  hujband  of  a  mprtgagu  in  fee  Jhall  never  be-  tenant  hy  the 
curtefy  of  the  mortgaged  ejlate^  uniefs  there  be  a  for^clofurey  or  that 
fuch  mortgage  has  fuhjijledfor  fo  great  a  length  of  thru  -at  the  Couri 
thinks  fufficient  to  induce  them  not  to  grant  a  redemfiion. 

A  mortgage  Jn  fee  will  not  pafs  under  a  devife  of  all  my  lands, 
tenements,  and  hereditaments,  decreed  in  the  cafe  of  Littok  r< 
Faulk^and,  2  Yarn.  625*  There  faid,  if  it  was  a  releafe  of 
an  equity  of  redempttoh  or  foreclofurc,  it  is  now  part  of.  the  real 
cftate  in  the  land. 

I  Vern.  401.    Barnet  akd  Kikaston.    A  mortgage  *ia 
fee  in  right  of  the  wife  on  the  hufband's  dying  and  not  di^ofing 
thereof,  was  decreed  to  be  a  chofe  in  adion,  and  furvived  to  the 
wife  \  from  whence  it  follows,  that  the  perfon  that  is  tntitled  to 
-  the  equity  of  redemption,  is  oWner  of  the  land  ;  for  if  a  mortgage 

t  ^5"  J  in  fee,  in  right  of  the  wife,  is,  on  the  death  of  the  hufl>and>  de- 
creed to  be  but  a  chofe  in  a£^ion,  if  the  ownerfbip  of  the  IsCnd  is 
Hot  in  thq  mortgagor,  it  is  in  no  body ;  aod  if  this  matter  of 
mortgages  is  not  an  intereft  in  equity  only,  but  properly  a  real 
eftate,  then  the  real  property  will  be  funk  and  veiled  no  whcr^ 
if  not  in  the  mortgagee. 

.  If  a  man  by  his  will  devifes  laiids,  and  afterwards  mortgages  in 
fee  thofe  lands;  at  law  it  is  confidered  as  a  revocation  of  the 
total  devife,  but  in  equitjr  onl^  a  revocation  pro  tanto,  amounting 
to  the  fame  thing  as  letting  m  a  charge  upon  the  land,  and  wfaea 
the  mortgage  is  paid,  the  devife  takes  place. 

The  ownerfbip  of  the  land  doth  always  veft  in  the  mortgagor 
er  mortgagee. 

'  It  is  obje&ed  by  the  plaintiffs,  that  an  equity  of  redemption 
is  only  a  right  of  a£tion,  and  not  to  be  confidered  ai  fuch  an  eftate 
whereof  there  can  be  a  tenancy  by  the  curtefy,  but  this  is  bv  no 
means  well  founded  ;  for  this  is  no  otherwife  a  right  of  anion 
than  every  trufl,  and  as  there  can  be  no  benefit  bad  of  an  equity 
of  redemption,  but  by  fuing  a  fubpoena  out  of  the  court,  fo  is  the 
cafe  of  every  mere  truft  in  land,  which  is  .confidered  as  a  real 
eftate  in  this  court,  but  cannot  be  come  at  without  a  fubpceosr.  * 
TTo  (ay  that  is  a  meer  right  of  adion,  is  by  confequence  to  fiy, 
that  the  eftate  in  the  lands  is  in  no  body,  and  this  determines  the 
queftion  i  for  if  a  mortgage  is  but  a  chofe  in  a^ton,  this  afinns 
that  the  equitv  of  redemption  is  the  real  ownerfliip  of  the-c&te^ 
and  this  will  aetermine  the  pfint  between  them; 

It  is  obje<3ed,  that  the  mortgagee  is  not  barely  a  tmflee  for 
the  mortgagor;  it  is  true,  not  barely  a  truftee,  but  k  i& fufficient 
ior  the  prcfcnt  purpofe,  if  he  is  in  part  a  truftee  for  the  mortgagor, 
and  it  is  moft  certain,  that  as  to  the  re^  eftat^  in  the  laml,  the 
mortgagee  is  obly  a  truftee  for  the  mortgagor  till  foieclofuir^ 
'Mortgagee  is  only  pwner  as  a  charge  or  u^cumbxaoi^eyimd  iotUled 
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t»  hbU  as  a  plecfge,  and  as  to  the  inheritsince  dercended,  and 
real  cfiatc  in  ^c  land,  the  mortgagee  is  a  truftee  for  the  mortgagor 
till  the  eoliky  of  redemption  is  foreclofed, 

adly.  Tiic  next  confidcratlon  is  what  is  requirit;e  to  intitle 
the  hufband  to  be  tenant  by  the  curtefy.  At  law  four  things  are 
neceflary  to  make  a  tenantcy  by  the  curtefy,  (to  wit)  marriage, 
having  iffuc  that  may  inherit,  death  of  the  wife,  and  feifin  of  the 
wife.  Co..  Litt.  30.  a.  Here  it  is  admitted,  that  the  three  firft 
did  concur,  but  die  objedHott  that  is  relied  on  is,  that  there  was 
no  adual  feifin  of  the  wife  during  the  coverture,  which  is  ct>n- 
tended  to  be  as  neceflary  in  refpeft  to  an  equitable  eftate,  as  of 
a  legal  eftate,  and  it  is  admitted  that  the  wife  had  no  adlual  feifm 
of  d^e  legal  eflate,  either  in  fa£l  or  in  law.  Here  is  no  dispute 
whether  adual  feifm  in  confideration  of  law,  but  all  that  is  befide 
the  prefent  queftion }  for  the  proceedings  are  upon  a  fuppofition, 
9S  no  fuch  .thing  as  a  tenant  by  the  curtefy  -,  but  the  true  queftioa 
is  upon  this  point,  whether  there  was  not  fuch  a  feifin  or  pofleffion 
in  die  wife  of  the  equitable  eftate  in  the  land,  as  in  confideration 
of  equity  is  eqiiivsdent  to  an  adual  feifin  of  a  legal  eftate  at 
f  ommon  law. 

In  confideration  of  this  court,  I  am  of  opinion  there  was  fuch 
a  feifin  of  the  wife*  in  the  prefeht  cafe  of  the  equity  of  re* 
aeniption« 

I  have  fliewn,  that  a  perfon,  intitled  to  the  equity  of  redemp- 
tioR,  is  owner  of  the  land  of  the  legal  eftate  ;  and  if  fo  there  muft 
be  a  feifin  of  the  legal  eftate  ;  and  what  other  feifin  could  there  be 
than  what'Inglifli  and  his  wife  had  in  the  prefent  cafe  ? 

For  here  is  a  mortgage  in  1728  bv  Ann  Ca(hborn,who  in  1729 
married  with  the  defendant  Inglim,  and  in  1731  died,  leaving 
ifiiie  a  fon»  and  the  wife  was  all  along  in  poflfeflion  till  her  death, 
and  mortgagee  did  not  come  into  pofl!efiion  till  after  her  death,  C  '59  ] 
and  there  is  not  any  foreclofure,  and  though  the  pofiedion  of  the 
wife  was  bat  as  tenant  at  will  to  the  mortgagee,  yet  it  was,  in 
equity,  a  pofleffion  of  the  real  owner  of  the  land,  fubjeft  only  to 
a  pecuniary  charge  on  it,  and  from  thence  T  think  it  clearly  fol- 
lows, chat  there  cannot  be  a  higher  feifin  of  an  equitable  eftate. 

Next,  whether  there  can  be  a  tenant  by  the  curtefy  ?  I  am 
of  opinion  there  may  be  a  tenant  by  the  curtefy  of  the'  equitable 
eftate  of  the  wife ;  equity  follows  the  law  becaufe  made  a  rule  of 
property. 

Williams  and  Wray,  2  Vern.  680,  Ball's  cask  cited> 
wher^  it  was  determined,  that  the  huft)and  be  tenant  by  ch.^  cur- 
tefy  cf  a  truft  eftate  of  the  wife,  and  fo  clearly  there  admitte  1,  and 
yet  the  cafe  viras  of  a  truft  for  the  payment  of  debts. 

SwEETAPPLE  AND  BiNDON,  2  Vern.  536,  Mrs.  Bindon  gave 
noney  to  be  laid  out  in  land  to  be  fettled  on  her  daughter  and  her  t        .     % 
ifiiie,  and  afterwards  the  mother  dies,  and  the  daughter  marries    '. 
with  Sweetapple,  by  whom  (he  had  iflue,  and  dies  before  the  money:     •     \  • 
was  laid  out  in  lands,  and  upon  the  death  of  the  wife  Sweetappie    ' 
brought  his  biHi  praying  that  the  money  might  be  laid  out  in 
hnisj  and  that  be  might  be  decreed  to  hold  the  iamc  foe  his  life 

N  3  as 


fS9  €wiMf^ 

3B  tenant  by  the  curtefy,  which'  mf  Lord  Cbwper  deeveed  we^ 
eordingly ;  which  is  a  much  ftronger  cafe  than  the  p0e(fcnc  i  for  iit 
that  cafe  there  was  neither  reifin  nor  larids,'  but  ft  wa^detenntned 
according  to  the  common  received  rule  of  thi»  court  in  coi^- 
dering  money  direfied  to  belaid  oirt  inland^  the  Ame  as  land: 

There  ha9  been  two  obje&ions  made  by  the  plaintiflfs. 

ift.  That  the  huiband  had  it  in  his  power  t^  hs^vft  hadfeifiA 
in  his  wife's  life-time ;  for  he  might  have  pdd  oS  the  mortgi^e^ 
and  therefore  it  was  his  own  laches  that  he  did  not. 
.  JM.  That  a   wift-  fhall'  not  be  endowed  with  an  equity  t4 
redemption,  and  fe  here. 

As  to  the  laches  in  the  defendmit;  I^ig^iA  it  was  compared  to^ 
the  buiband^s  not  making  an  entry  at  law.  The  con^ariibn  wfll 
not  hold}  for  it  is  not  fo  eafy  to  pay  off  the  priticip&l  and  inter^ 
due  on  a  mortgage,  as  it  is  to  make  an  er\try  at  Uw,  nor  is  it  tot 
be  done  fo  fpeedily,  for  a  mortgage- i^  nieft  calea  n  allowed  fix 
mondis  notice  to  be  paid  ofF. 

And  in  the  cafe  of  SWeetspple,  which  I  have  juft^iMntioinl, 
the  hufband  might  have  brought  his  bill,  in  bis  Wife*»  li&-4iiiie^ 
to  compell  the  laying  out  the  money  in  the  purchafe'  of  land,  but 
though  he  b^ittedfo  to  do  till  after  the  wifo*s  deadly  yet  that 
was  not  objeded  to  him  as  laches. 

But  it  was  further  (aid,  that  it  would  encourage  the  defondiuif^ 
Ingliih  to  let  the  intereft  run  mi  the  mortgaged  preniifcs,  wtikh 
Would  perhaps  fwallow  up  the  whole  cftate;  for  that  at  tbr  fad 
defendant*s  death  there  might  be  at  much  due  on  the  nior^ge  for 
principal  and  intereft,  as  theefbte  would  then  be  worth;  but  I 
eaiinot  find  the  force  of  this^  ground  i  for  if  he  is  tfWtimt  cf  the 
eftate,  (he  was  owner  of  the  fee. 

If  by  this  is  meant  the  intereft  that  became  due  iitAt  Hfedf 
the  wire,  the  hufband  has  nothing  to  'do  wiril  it,  becaufr  the  in* 
tereft  that  he  claims  does  not  arife  tilt  the  death  oi^  tho  wile, 
and  he  therefore  is  not  to  p^  intereMhai  was  due  before  hit 
title  accrued. 

But  by  diia  is  only  meant  the  intereft  tntm  Ac  detitfa^  of  die 
wife ;  during  the  tenancy  by  the  ^oftefy,  the  hiBfr  wiH  have  die 
feme  remedy  as  in  the  comm6n  cafe  or  a  tenancy  fM*  lif»jof  an 
incumbered  efhite ;  for  in-  aR  fuch  caf0  ^  teitaat  fardUe  blepii 
down  the  intereft. 
[  160  3  And  as  to  the  n^xt  objedion  of  die  vrik*$  npt  \ftms  endkywis^ 
ef  an  equity  of  redemption  oiir  a  mortgage  hi  fde^  and  tta'there^ 
fore  a  h^A^^nd  ought  not  to  be  tenant  by  die  curteiy>of^M  eqeity 
ef  redemption,  this  proves*  too  much;  ferit^has  bieAodeCinBia«d 
that  a  wife  fhall  not  be  endoweit  of  a  tnift  eifane,'  ye^^tMd  Imf-. 
band  (hall  be  tenant  by  the  cui^sfy  of  a  trefr  effalte*  rl^ar- 
gument  from  dower  to  the  cafe  of  a«tenantd>yrdu^eurtel)A4aiil  in 
tins  cafe.  Perhaps  it  may  be  hard  to  find  out  tf  fofficient  reilbn, 
how  it  came  to  be  fo  d<stermined  in- die  one  cafe,  and  not  m  tin 
other,  but  it  is  fafo  to  follow  former  precedents,  and  what  are 
fetded  and  eftabliflied,  and  if  fUch  precedents  Aould  be  departed]^ 
I  hold  it  fit  nuher,  diat  die  wife  fliouid  he  aUdwed  her  <kme» 

ff 


^a  rnift  e(tate,  and  not  thai  a  tenancy  by  curtefy  of  a  truft  eftate 
ihould  be  taken  away* 

^  It  iAay  be  Pifviiti^  to  allow  (he  wif<3  ^ower  of  a  triift  eftatd 
was  becaufe  flie  could  not  have  k  at  law,  atxi  that  it  was  foiuuled 
pn  the  maxim  of  equitas  feciuitur  legem;  buc  whatever  tiic  reafon 
of  fuch  refu£d  wiisy  the.  hufband  is.  allowed-  to  have  ztenmuf  by  thf 
^rtefj  of  a  tfuft  e{late>  nay  even  ^f  fHsncy  iirei^td  to  be  laid  out 
in  land  though  vot  afft$ally  k^id  mty  as  in  the  cafe  of  SwecCapirie 
before  cited^ 

Upon  a  mortgage  for  }*ears^  wife  (hall  hay^  a^i  of  rqwltjr  of 
redemption^  which  (be  could  not  haye  of^  ^  truft  dftate.  If 
ii^naut  by  the  cuitefy  of  money  to  be  laid  out  inTand',  by  analogy 
jtoi^it  to  be  ib  of  an  eqM>ty  of  redeiiiption»  efpectaiiy  yrbiu'e 
tbe  wife  contiMies  in  pofieflion  of  the  mortgaged  lan^  ail  her 
Jif^-timc, 

As  to  PsKviL'L  AND  IIuscomb's  €A$f  Beard  at  tbe  Rolls, 
Feb.  4,  1728  y  that  was  a  pauper  caufe,  and  a  queftion  was  made  . 
in  \Xy  whether  t^^ere  could  be  a  poficflio  fratris  of  .an  equity  of 
redemption;  bis  hpnoiR-  made  no  determination  in  iJt;  but  it 
appears  by  the  mii^gles  in  tbe  Regifter's  booic,  which  I  bave  fcen, 
chat  bis  honour  (aid^  he  would  talce  time  to  confider  of  it,  and  I  do*  w 
not  find  that  it  ever  came  on  afterwards. 

There  was  a  cafe  pi|t  oi|  the  part  of  the  phintiffsby  vfay  of 
ilfiiifratlon'r  which  was  this,  <uppo(e  that  9k' firm  file  cof^ueys  Ja^s 
toy^S,  in  fee^  upon  coruUtUn,^  that  if  at  fuch  a  day  Jhe  paid  fuch 
dt  jkm  of  mtnoy  fo  btm^  or  his  hoirs^  that  the^  fife  nSghf  fe^enferi 
flie- afterwards  niarries  and  has  iflue^  but  before  ibe  Sxy  on  which 
the  coodifioii  wa»  to  be.  performed  Ihe  diev  vmI  iifter  her  death 
her  heir  pays  the  money ;  whether  the  hufband  would-be  tenant  * 
b^the  Ottitefy?  ^this  is  mi^ni  as  a  mortgage  to  make  a  fecunty, 
AcRit  iP  tbf  fame  as  tkt  pf^fent  cafe^  but  ^  it  is  meifHt  of  a  mur 
fmrchafefubje£I  to  a  re-entry  at  (ommon  Iqw  on  j^fttrn ^rUndoubtedly 
Xhe-  hiftand  wituki  not  be: tenant  by  the  onrtefy ;  ipr. that  were 
to  makehimtenant  by  the  curtefy  of  a  condition  ;  for  t^khg  it/na 
pkreiafii  l^f  v»ifo  badyXtk  that  cafe^  n^  ofiate  or  fiifiu^  >«  re^  nar 
rigH  **^  ^#%  tiHtbe  performane^  of  thf  £omlitiort..,r^Ai  to'  a  con^i- 
tifibw  power,  of  fwocationvtbQfeftaiid;upQadifiibrQfflt  reafons» 

for  thefe.r^arons^.upoo  the  bcft  Gonf^kration,  (sdthou^b  J 
form  my  judgment  with  great  deference,  wlien  I  differ  in  opinion 
finiim  ochierig^eet  per(^s  ^^  have  gone>efore  o|e)  I  am  of 
opinion,  tbn  the^  d^fen^ant  IngUIb  is  intitlei  to  be  tenat^t  by 
4he  ciii«i%af  tbe  mofctgagedrpieniifes'in  queftion„  aod*^he  con<- 
iequoace  of  that  is,  thai  lha(  parn  of  the  decree  of  bis  Honour 
Che  Mailer  of  -the  Ro0s,  wherry  it  is  adjudged  that  the  (aid  dc- 
/endant  is  not  tef^Uit  by  the  curtefy^  muft  be  reverC^d.  MS.  S^ep* 
gaii  VwtiTt  Geo.  1.   Ca^om  v.  It^Hfix  aind  Scarf. 


N  4  (F)  Favoured 


t6i  ^XUtg^ 


(F)    Favoured.     In  what  Cafes ;  and  of  ^hat  the 
Tenant  may  take  Advantage* 

Y.  A  FINB  Uviid  by  fem$  covert  alone^  without  herhujhanj^ 
Xx.  of  her  own  landsy  wherein  fhe  has  fee  fimple,  is  an 
cft'oppel  againft  her  and  her  heirs,  if  her  hufband  avoid  it  not  by 
entry,  or  otberwife,  as  he  may  during  his  wife's  life,  and  after 
her  death,  during  his  own  life,  as  if  he  be  tenant  by  the  curteiy. 
Weft.  Symb.  £  8.  cites  17  £d.  3.  52  and  78.  17  AiT.  I7« 
7  H.  4.  23. 

2.  Tenant  by  curtefy  (hall  have  benefit  of  warranty  i  for 

though  he  is  in  the  poft,  yet  he  continues  the  eftate ;  per  Wray 

Ch.  J.    2  Le.  218.  in  pi.  275.    Pafch.  16  Eliz.  B.  R, 

"^  AAd.63.pl.      3.  Tenant  by  die  curtefy  of  a  coparcener  of  an  advowfon  fludl 

h^ti*?*    '^^^^  ^^  ^°*^  advantage  as  his  wife  Ihould  have  had;  agreed  by 

dols  not'     Anderfon.    Cro.  £•  i8.  pi.  6.    Pafch.  25  Eliz.  C.  B.  in  the  caw 

•ppetr.-^    of  Harris  V.  Nichols. 


(  o.  Liu. 
a86.b.S.P. 


\  *'■! 


(G)    Bound  by,  or  liable  to  what  Charges,  &c» 

t%Y^EME  tenant  in  tail  acinowledged  a  fiatute^  and  tpok 
J/  baron,  and  had  iflfue,  and  died.  The  lands  may  he  extended 
in  the  hands  oif  tenant  by  the  curtefy,  and  alfo  in  the  hands  of 
tenant  by  the.  curtefy,  and  alfo  in  the  hands  of  the;,  iiTu^'in  tail, 
irteoant  by  the  oxmy  furrenders  during  the  life  of  tenant  by  die 
curteiy^^  t).  jl^.  pi*  •X7«  Marg.  cited  by  Noy  in  bis  reading  to 
';have.been  (o^gdjudged.   Mich.  6  Eliz. 

a,,  Tenant  J>y  the.  curtefy  ihall  be  attendant  to  the  Lord  P(tra* 


'\.fi\'- ' ..'.  .^muiHt: .  8  R?p..  36  Trin.    a^  EHz-S.  C.  B.  in  Paine's  cafe. 


3.' Tenant  by  the  ciirtefy  ijs  not  to  be  prejudiced  hjurm.fir 
''•  ■(  Jf*^*  fi^'btttni  the  inberitaHee,  and  decreed  accordingly,  that  the 
. '".^  t^rm  OtbuM'itothe  made  u(e  of  againft  him  bythe  heirs  at  1^.. 
....,':»  yern,35t4;.i pi,  513."  J^J^ch,  1695..  SndlV.  Clay. 


^:>NvV.i<:;'\'  C^  'I'j'WeiJted'or  ^ififeled'by  What  Aft,  <7  pe* 


'■■.■(      •^'■■■■.\>-    "i- ■-}.:■ 


-  -^  T«r«K  pi       d^.m;f4o^i  oktftJar-.'aUaiHted,  and  %  htphtktfyxoii  flwH 

•^  • ; :».;ilMi  '  .be  tenanr ^. (thp  tf^^^efy.^ /»/  iti'Cvd^edTSylbfe few, kh^ ^eis  ia 

v"'^ ' *v c.T-    the  poft  by  Aib  lawi  aqjtiwt  by  |J*;&tieV<Jrfly  &e  ilIue,;sndroine 

•  4?a'5  V   ■e.^t»r%,«B  i«*»rfeMr«iH*^?..'T0r  .by  fc^rt!  eUbrfaere 

.      ^liiVt  {he    hfr.lf  tenanf  by  tl»  tumefy,  a^td  ^il^  mcHoAi  the  loni  inay 


•:%«vt^.^'^r  .••.•'•  >^-; 


'■^S..:^:^-^ 


■"■>}> 


Cttttef^  fi«i 

«raw  upon  him  only  far  homage  without  die  feme.  ■  Br.  Tenvit  *n«>ntrd  of 
per  le  Curtefie  j  pi.  3.  cites  ai  E.  3.  49.  &]!'':* 

it  ftiould  b« 
Iktc]  fo  as  the  iffue  cannot  inherit  to  her«  yet  he  (hall  be  tenant  by  *  the  curtesy  in  refpe£^  of  the 
ifTvc  whl^h  'be  had  before  the  felooy,  and  which  by  poflibiltty  might  then  have  inherited,  but  if 
the  wife  had  been  attainted  of  felony  before  the  iflue;  albeit  (he  had  iduc  afterwards,  he  (ball 
not  be  tenant  by  the  cnrtefy.— -— The  year  book  of  ai  E.  3.  ^9.  b.  50.1.  pl«  S.  is  o£  fcIoAjf 
alone  by  the  wife.  *  Pollexf.  51 «  in  cale  of  Parfons  v.  Peaioe,  hr%,  S,  P« 

Co.  LifiU  30.  ••  S,  P* 

2*  A  man  difcowttnued  the  land  of  his  feme^  and  retook  an  eftatt 
U  bim  and  bis  fenu^  by  which  the  fnm  is  remitted^  and  after 
bi  bas  ijfue  fy  this  jfemty  and  the  feme  dies ;  per  Kingfinill,  the 
.baron  mall  be  tenant  by  the  curtefy,  becaufe  the  feme  was  re*^ 
snitted ;  but  Fairfax,  Tremail,  and  HufTey  contra ;  for  the  baron 
was  not  remitted,  and  by  the  feoffment  he  gave  his  right  Whicli 
he  had,  or  might  have.  And  30  E.  3.  the  queftion  came  between 
die  ifliie  of  the  feme  and  the  father,  and  there  it  is  adjudged,  that 
he  fliall  not  be  tenant  by  the  curtefy.  Br.  Tenant  per  le  Curtefy  1 
pL  6.  cites  9  H.  7.  I. 

3.  If  ^  feme  takes  baron^  and  has  ifTue,  and  landdejcends  to  the  Co.  Vtcu  .» 
femej  and  the  baron  enters,  fo  that  he  is  intitled  to  be  tenant  by  the  ^  ^:  S.Fi 

€urtefy^  and  after  the  feme  is  found  an  ideoty  and  his  effate  in  the  5"^;^ 
land  is  alfo  found,  the  King;  (hall  have  the  land  ;  and  if  the  feme 
dies,  the  baron  never  fhalT  have  the  land  by  .the  curtefy ;  and 
wheA  the  office  is  found,  the  title  of  the  King  (hall  have  relation 
to  the  iirft  pofleffion  of  the  feme  alfo,  and  fo  both  the  titles  cont" 
mence  at  one  and  the  fame  time^  but  the  King  (hall  have  the. pre- 
eminence }  and  becaufe  the  King's  title  is  to  the  franktenement 
of  the  land  feeing  he  (hall  have  the  cuftody  of  it  during  the  wife's 
life,  this  wh6llv  tokes  away  the  baron's  title ;  per  Wefton.  PI.  C. 
263.  b.    Mich.  4  &  5  Eliz.  in  cafe  of  Dame  Hales  v.  Pettite. 

4.  A  woman  inheritrix  takes  hufband,  who  after  is  attaint  ^U\ftcTi\m 
felonjri  the  King  pardons  him  ;  they  have  ifTue ;  the  hufband  (hall  parddn  be 
he  tenant  by  the  curte(y,  which  proves  the  King  has  not  the  frfce-'y "  heOiaU 
bold  by  that  attainder;   per  Coke  Counfel,  Arg.  2  Le.  126.  be 'tenant 
Mich.  28  and  20  Eliz.  in  cafe  of  Venablcs  v.  Harris.  *>y  **»«  ^'•* 

tefy;  Avg. 

17oy  159^  cites  is  H.  7. If  a  feme  taker  barpn  who  have  iiTue,  and  after  he  h  atutiwftd  «f 

Jthmm^  and  then  the  King  pardons  6lmt  per  Kcbl^  be  (hall'not  be  tenant  by  the  curtefy  by  the  iifue 
ted  bcforei  contra  if  he  bad  iflue  after.    Br.  Tenant  per  le  Curtefy,  pi,  a^.  cites  ij^  H.  7.  a  7. 

5.  Baron  and  feme  fcifcd  of  land  in  right  of  the  wife  (whereof  Crq,K.t«9. 
Ae  baron  was  intitled  to  be  tenant  by  the  curtefy)  levied  a  ^ne^  ^^^iy^^^^* 
which,  upon  error  bro^ght,  was  reverfedy  becauje  Jhe  was  tuitbin  b.r.s.C. 
agey  and  the  reverfal  was'  for  both,  and  the  baron  adjudged  to  •<liu<3g«<)» 
re-have,  fo  as  the  fine  was  utterly  avoided.     Cro.  J.  482.  cite^^^J|[^^^^ 

Cbarnock  v.  Worfely.  be  reverfed 

M  teto.    ■   ■ 

Xc*  114.  pi.  157.  S.  C.  and  the  fine  reverfed  accordingly.— <—^  C.  cited  Ow.  21.  as  refolved 

,     accordingly. —---S.  P.  by  Holt  Cb.  J.  who  faid,  it   is  to  be  coofidcred,  whether  bis  title  to  be 

tauat  by  the  cottafy  Is  nbtcxtingaiihed  iC  the  fine  be  revcrfed  after  her  death ;  bat  indeed,  if  the 

ibc  he  senuUii  ia  her  lik-time  be  may  have  a  acw  (ul<^  ^  Mo4»  67,   Mich.  7.  W«  3.  B.  R. 

6.  »/ 


tt6t  /  CffltCftt* 

••  Ay-iM.i.  Jaf.  ueap.  5.  Jpcfifb  fe^ik&ntf  eoHyi^,  ferj| 
h  mmriid  ^tbiru^tft  tbtm  in  tAen  churchy  and  if  a  lawfti  minifter^ 
ficcanUng t9 the mfiers  aftbefhrnrpkof  EngUmdy  fiallnot  bi  tmanf 
iy  tkg  curtejjf. 

y,  A  man  piarrUd  bis  father' $  ^er*s  damghterm  This  is  aq 
flame  cf  divorce  %  but  it  was  adjudged,  that  though  that  omnriage 
[alight  be'  fkid  to]  be  within  the  bviticar  degree;:,  yet  it  is  s| 
marrUtgi  di  foGe^  aod  only  avoidable  by  divorce,  which^  after  the 
deadi  of  At  hufband,  cannot  be  done,  becaufe  thereby  the  ifiue 
'  Will  ht  baftardised ;  and  if  the  wife  had  been  inheritrix,  &c^  the 
L  1^3  3  qiylband  fliould  have  been  tenant  by  the  curtefy^  aiid  vouched 
i7  H.  4.   Nov.  2q.   HHh  15  Jfac,  C.  B.    Renningtbn  v.  Cole. 

9.  Four  things  do  belong  to  an  eftate  of  tenancy  by  the 

curtcly,  viz.  m)arriagc ;  feifin  pf  the  wife ;  iffue  and  dcatft  of  the 

wife.     But  it  is  not  requifite  that  the^e  fhould" concur  together  al} 

at  one  time  \  atid  therefore  if  a  man  takes  a  woman  feifed  of  lands 

{h  fbe,  and  i$  JRjJiifed^  and  then  have  j/Jafy  and  the  wife  die^  hft 

ftall  enter,  and*  hold-  by  the  ciirtefy.     So  if  he  has  ijfue  which  di^i 

before  the  defcenty  as  is  aforelaid.     Co.  Litt.  30.  a^ 

ffeifcfU  10.  A  man  is  intitied  ta  be  tenant  by  the  curt/Jy^  tsiAmalei  4 

fhJkl^**'   fi^fi^^^  ^fi^  ^P^^  condifi^y  zni  enters  fir  the  condition  braien^ 

thewif?!     ^nd  then  his  wife  dieSj  he  fhall  not  be  tenant  by  the  cuftefy^ 

dcatb  he      becaufe  albeit  the  eftate  given  by  the  feoffment  be  conditional, 

foj^iiw  ^'    yet  his  title  to  be  tenant  by  the  curtcfy  was  inclufivefy  abfolutek 

condiLiQii    extinSl  by  the  feoffrnent^  for  the  condition  was  npt  annexed  to  it, 

broken,         Co.  Litt.  30.  \ 
and  when.  ^ 

ke  ba(b  r&^alcr«l|  he  fluU  hold  the  fane  kn4  a*  teaam  by  tbe  curtefy^  Ca«eii  qpsre* 

If*  The  reaibn  of  the  difference  why  a  wife,  iA  cafe  of  an 

elopement  with  an  adulterer,  forfdts  hei<  dbwen,  and  'ft%  tht 

.   hijband having  his  wifiy'and  living  wift  anotirer  wmoHy  does  not 

fbrjtit  his  tenanty  bj  the  curtejjfy  is,  becaufe  the  ftatute  Weftmbifter 

'-     X.  cap.*  34:  does  by  expre^  words,  under  cheffe  circuttiftaiftes^ 

create. a  forfeiture  of  dower;  but  there  is  no  ad'infii^ng,  in  the 

^  b*cr  cafe,  tfte  ftirfeiture  of  a  tenancy  by  the  cufti^iy.    3.  Wms'< 

i,      .  Rep.  276,' ^^7»    'Pafch.  1734*  in  cafe  of  Sidney  v.  Sidney. 


i.jx? 


(I)    Pleadiiigs^  m  A^ltoni-by  odr  agamil  Tenant  bj 
theCvrtefy^ 

i.  TNl^rm^fjnod  eeddat.  ikt  terfant  phaded^  tbat^Jt  Us  fime^ 
•  X  wa^fe^edy  fstcu  and  ntanJedhinii  eM  bifJtifftt^  Ti  anddied^ 
fo  he  i^  teramt  by  the  curtefjr,  the  reverftoli-tt)  T»  aftd  pniyed  aid 
of  Um,  and  a  good  plea,  wi&out  ea^reffing  tfaefusnamo  of  his 
Um^    Br.  Pleadings^  pi.  16.  qiu»4Q,£.  ^.  37* 

%^  Th$  bajm^:  the  ebi^  farcesteTy  wfao  £  tl»rgm  .)>)r  the  esxpf 
t^yfhzlilisLvefuare'ii^eaitm'Wktimv   ^liclv^&ig^'^  'Lib.  ^ 
cap.  i«  S.  44«  cites  Hill.  5  H.  5.  io« 
^l         ^  ^  3,  In 


3.  In  vmfi  againft  tnumt  hy  ihi  cwriijyj  h^Jaidythat  his  fin^ 
pmr  hoi  Mf  tbing  ufter  tbt  c&oirture^  Stc,  and.  held^  that-  the 
sfeading  was  not  oood ;  J>ecatsfe  it  was  otAj  mumetMdv^  if 
which  be  pleaded^  tbat  one  Alice  inftofftd  him^  abfyuc  boc^  that  k$ 
pad  ever  any  thing  fy  th$  curtefy.  Thel.  Dig^  lyj^  Lib,  ii,  pap. 
53.  S.a.  cites  Mich*  20  H*  6.  2. 

4.  Teoaat  hj  the  curiefy,  thou^  not  ocpref^  named  in  the 
writs raentioned  in  ftat.  13  £•  i.  4.  ytt  he  k* within  the  inifchieiF 
and  purview  of  that  ftatute^  fqr  he  is  $$nmt  for  term  rf  lifry 

^or  more  of  tenancy  by  the  curtefy  it)  general^  fee  Qthec 
proper  tittes. 


'•in^w^'ip'-^w^fii 


fuflom.  c«64] 


— uj*.j  '^  . 

(A)    [Iti  what  Cafes  a  Cultom  (hall  be]  void  icpr  see r«. 
uncertainty.     -  •      '      l!^^ 

[u    A    CV^TOyi  wgbtuUcertain.l  xhitm 

Jtx,  [2.  Such^oftomdiaU  be  vcMdJfor  want  of  certainty^  wbicli  Ro»»f» 
in  cafe  of  liich  grant  would  be  void  for  want  of  certainty.    D.  1.  -j^'v^ 
Taniftry  3S«     (.Q&uire  this,  foi  there  may  be  a- cnAonv  whidi  »    ^^^ 
may  not  begin  by  grant.)! 

*     [3.  A  cuftom,  thatv)Sin  an  infant  is  offnch  an  af£  thai  hr^an  fl €•  dt^ 
hunt  lid*  gr  nuajkrc  an  tUof  cloth^  that  be  may  make  a  fea0nu;(^  Ar^.  z^ 
is  void  for  the  uncertainty.     13  E.  3«  Fit».    I>ttm  fuit  infra  fjj^. 
letatem.  [pi.  3.I  Da,  ♦  »,    Taniftry  33.]  fiofcirt 

•      ^  Ch.  J.  w80 

fai4  tittt  •  ccrtaiii  age  iMght  to  bt  (el  doWiif  that  the  Court  mtj  jo^^  k  aa  spof  diferetioB | 
Im  «irfl9m  flidi  not  deprtve»tlie  Mw  'of  miofe.'  * 

*  [Thia  ieeou  to  be  a  miOake  of  tho  priiMef,  and  thai  it*  Arnold  fitlicr  beOMtttcdi  orbenail 
a  (v]  to  join  10  Da.  and  fb  would  bo  Dav.l  * 

[4.  A^tdboa^thatfidf  efthetemmU  if  iba  maHer wba  cme%  Vita.Barrei 
Pft  t9jiuV  flaee^  kc.  flmUbava  all  the  wnd4aU$  ther$^  is  not  tcMt!v. 
good  tot  iktt  uitceruintn  14  £.  .3«  Fitz«  m.  My*  Da.  *  •tepLal 
,.Tani&y33.]       r  .  ,      "  SfelTbcre. 

•^-«-0av.  Rep.  Taniftry,  33.  a.  tXxet  S.  C.  tdat  focA  <aftom  It  void  for  uocartainty;  but  ibid, 
ag.  a«  b£  tk6f'  S.t7/  r<>tfly7i»»f(frittcied,  t^%  l4ltM*6f  2t>TCtel  tbi  cdftom  ia  ftoodi  bccaufe 
Srtte4tiCtbf^4a«ii«'t^^ 

S.  The 


x$4  (Cirtfom*       V 

f^  The  cuftom  oitanifiry  o/Irelamlj  that  the  land  Jhatt  difemt 
finiori  &  digniffifm  viro  pingmnis  ^  cognomnh  of  biin  that  died 
feifed,  is  not  good  for  the  uncertainty. of  the  perfon  and  effate* 
Da.  I.  rDav.J  Taniftry  35.]  •      , 

[6.  But  a  cuftom,.  that  it  JbaU.ieJcend  to  the  moft  worthy  ef  the 

^/W  is  good.    Da.  I.  Taniftry  35.  b-l 

Ctbb.55*        y,  A  cuftom  hedged  and  found  by  verdid  to  pay  lod*  to  the 

ISm^V'c   ^^^^  ^  **'  ufual  time  of  churching  womeny  was  held  to  be  void  ; 

'  '    '  ift.  Becaufe  it  was  not  alUdged^  what  was  the  ufual  time  the- 

women  were  to  be  churched,  and  therefore  uncertain ;  'Sdly^  Be* 

caufe  it  was  unreafonable,  becaufe  it  obliged  the  hu(band  to  pay  if 

the  woman  wa$  not  churched  at  all,  or  if  (he  went  out  ^  the 

.     parifl),  or  died  .before  the  time  of  churching;   judgment  was 

arrefied.    %  Lrd.  Raym.  Rep.  1558.  Pafch.  2  Geo.  2«.   Naylor  v^ 

Scott« 


C  ^^5  ]        (^*  ^)     ^^^^  ^'  ^s  J  ^^^  How  eftabliflied, 

!•  A  CUSTOM,  In  the  intendment  of  law,  isfuch  a  ufage  of 
X\  hath  obtained  the  force  of  a  lawy  and  is  in  truth  a  binding 
law  to  fuch  particular  places^  perfons^  arid  things  which  it  concerns^ 
and  fuch  cuftom  cannot  be  efiabliflied  by  grant  ^f  the  King, 
according  to  49  £.  3.  3.  a.  or  by  aA  of  parliament.'  But  it  i&^ 
•  Jus  non  fcriptunii  and  made  by  the  people  only  of ;  fuch  place 
where  the  cuftom  is*  .  Dav»  JR.ep.  31.  b.  jpi.  a,.  Hillv  5'Jac.  B.  R. 
ix}  the  cafe  of  Taniftry. 

SeeTir.  (B)    \xi  tht  Negative. 

^rcicripttOB 

(Q)  per  totw  .  .  ,  *  * 

Coftom       [i*    A    CUSTOM  may  be  in  the  negative,  mixed  with  an  rfm  ^ 
does  not  lie         jf\  firmative.    8  H.  6.  4.] 

S^ut*^      [2.  So  It  Teems,  that  a'  cuftom  meerly  in  the  negative  is  good, 
nay  be  ia     o  *!•  6.  5»  J 
the  nega- 
tive with  to  al&nnative  precedent^  arto  prefcribe  to  boy  and  fell  .without  paying  toH ;  but  it  it  ■• 
Igood  coftom  to  fay,  that  he  hat  not  paid  toll ;   and  the  law  fecmi  to  be  the  lame  of  being  quit  of 

litbei^  per  Pafton.    Br.  Cuftoqu,  pi.  33.  cLtci  7  H«  6.  31,  3s.  and  8  H.  ^  3. But  he  may 

preicribe  in  the  affirnutive ;  at  to  fay,  that  he  and  his  anceftort  have  been  quit -of  toU  time  out  of 
.^piada  J^.  PrdcriptioDt  pi.  76a  cilctiS  £^  4- 3.'by  littlcton.  : 

(B.  t)    Commericbtaent.    And  how  it  differs  from 
Ptefcription. 

I.  /^  VSTOMmay  be  allegedy  where  there  is  no  perfon  who  calf 
V>«   prefcrijfe.    Br^  Prefoription,  pi.  ioo»  cites  2  M.  i. 
2.  As  inhabitants  cannot  prefcribe,'  but  they  may.  allege  cu£-^ 
,  tomy  that  the  inhabitants  may  conunoB  in  D,  and  the  one  goes  with 

.  *t  the 


ih  fiace^  and  ihe  ithef  ivitb  thi  perfenf  which  perTon  ought  to  be      . 
^U  to  prefcribe ;  for  orfierwife  it  is  not  good.    lbid.« 

3  Where  a  man  prefcribes  U  go  quit  of  tithes  for  his  lands  in 
IX  where  all  others  of  D.  pay  tithes,  this  is  void  ;  tor  cuftom  cannot 
h  particular^  but  ought  to  be  throughout  a  country  or.vilK  Br. 
Prdcription,  pi.  93.  cites  Do£t  &  Stud.  Lib;  2.  cap.  55.   •  *C  ^^^  1 

4.    Prefrription  goes   to  one  man,  and  a  cuftom  to  many.  And  fo  of 
Brownl.  133.  Hin.  6  Jac.  in  cafe  of  Rolles  v.  Mafon.    *  u^Sffcr!* 

<oce  between  freehold  and  copyhold  land,  that  in  the  lafl  cafe  a  prefcription  in  a  particular  ^plac^ 
«&  for  every  copyholder  of  fuch  »  particular  u'ood  to  cnt  trees  there  growing  is  good  ;  but  a  cnftona 
which  concerns  freehold  land  ought  to  be  throughout  the  county,  and  cannot  be  in  a  particular 
place  i  per  Walmll^,  which  Beaumond  agreed.  Cro.  £.  3^3.  pi,  10.  Mich.  36  &  37  Elb.  C*  S» 

5..Pre(criptions  are  either  perfonat^  and  In  this  inhabitants  may 
prefcribe,  as  for  a  way,  or  matter  of  eafe  \  or  real^  and  this  is  in- 
herent in  the  eftate,  as  where  he  prefcribes  by  a  que  eftate  ;  or  ^ 
localj  where  a  man  prefcribes  to  have  a  thing  appendant,  or  appur- 
tenant, to  his  manor,  that  whitherfoever  the  land  jgoes,  the  pre- 
fcription is  concomitant  to  it.  Arg.  2  Brownl.  210.  Hill.  7  Jac 
B.  R.  in  cafe  of  Marfham  v.  Hunter. 

6.  Naturally  a  prefcription,  or  thing  prefcriptable  is  fo  to  be 
laid/  where  by  law  it  may,  and  not  by  way  of  cuftom,  and  wher« 
it  cannot  be  by  law,  and  is  therefore  pleaaed  by  way  of  cujtom^  the 
Jiature  of  it  is  not  changed,  but  remains  ftill  a  prefcription  in  it$ 
kind,  though  it  be  allowed  to  be  pleaded  by  way  of  cuftom  ^or 
neceffitys  fake ;  and  it  appears  in  Gateward's  Cafe,  6  Rep.  59.  b. 
that  a  thing  lying  properly  in  prefcription,  as  common  did  in  that 
cafe,  being  an  intereft  which  muft  inhere  in  fomebody,  can't  be 
{deaded  by  way  of  cuftom,  nor  ftand  by  cuftom,  where  it  can't 
iland  by  prefcription,  as  there  they  w^uld  have  made  it  for  /«-  . 
habitants  that  are  not  permanent  to  prefcribe.  But  yet  for  com- 
mon for  copyholders  in  the  Lord's  foil,  it  is  allowed  to  be  pleaded 
by  cuftom  for  ncceflity's  (ake;  whereas,  in  the  foil  of  another ^  it 
muft  be  laid  by  prefcription  in  the  Lord,  and  yet  the  nature  of  both 

is  a  prefcription ;  per  Hobart  Ch.  J.  Hob.  80.  pi.  114.  Trin.  12     » 
Jac.  in  cafe  of  Day  v.  Savage. 

7.  A  matter  ox  difcharge  may  be  laid  by  way  of  cuftom,  for  that 
it  is  no  intereft,  but  an  exemption,  not  pofitive,  but  privative,  of 
the  general  poffeflion^  per  Hobart  Ch.  J.  Hob.  86.  Trin.  12  Jac» 
in  cafe  of  Day  v.  Savage,  cites  Gateward's  cafe. 

8.  As  to  prefcription  and  cuftom,  this  difFerenee  ought  to  be  Roll.R.|ii;» 
obferved.     A  prefcription  ought  to  ftand  upon  reafon  \  but  a  cuf  P*y"?**** 
-torn  can^t  have  commencement  but  by  parliament^  and  not  by  granty  ^iJof^  ^f. 
as  Borough  £ng;U(b  and  Gavelkind,  no  reafon  being  to  maintaiii  tomscannot 
thcfe  but  only  hysuA  of  parliament;   per  Coke  Ch.  J.  a  Bulft.  ^""'"^f 
^K)6.  Pafch.  12  Jac.  s.V.~ 

tbid*  4a.  Arg.  S,  Pr 

9.  A  cuftom  goes  to  land,  and  a  prefcription  to  perfons^  .Arg.  sjr  ^ "»«<» 
Poph.  20f .  Mich.  2  Car.  B.  R.  in  cafe  of  Jcnkin  v.  Vivian.         vcJ!™* 

10.  A  cuftom  can't  extend  to  z  particular  place  i  Arg.  Poph«  fpr«k.'mgdF 

201*  itccium 


iM  mm 

mfthefrtf  Mj,  ^tA  D»  M  tXuu  woi  ^tM  9m  wited  per  tbt  tuti  hiicilii 

aienof  Loo.  ^  q       fl.  R. 
don  to  be      ^^•*«  **•  *^« 

difcharged  oi^^tftg^  tvMcH  %rtt  tdjnlged  ndt  •  caftom,  bat  •  iM-efeription,  £alh  it « Ideal ^re^ 
firtftiom  UfrHfH^fttfBm  49  «  e&t^ktfUtx  wm4  fo»dm«*,  which  he  fiyt  tt,  ifli  iu  nttnre,  ^H»ia^ 
M  frtferifHom  Mm4  a  njhm%  ,«nd  not  •  citiUffi|  becaiiie  it  coaoerni  the  di  (charge  of  pcrfons,  and  ie 
ia  merely  locaf ;  nor  a  prcfcription, 'bcftofe  it  ii  not  annexed  td  any  eftate,  nor  to  any  perfbn,  but 
in  sdftton  to  a  ciitafn  pUce  and  co«ilmotfi  *  iod  yet  it  b  rather  termed  a  prcfcriptioa ;  for  u  itf 
Ciidt  that  iahahiiutt^niay  pir«Ccribe  fiorjn  ealeOiciB»  «  t^.dirchfivge,  but  a  ftrift  ^eEniptios  lo 
wke  tide  to  a  real  iatereil  ii  (b  «icc«  th|^  ca^noc  hc,fiit^4  by  way  of  caAom,  nor  coaloundca 
with  it.    lahabttaots,  or  frctmcOt  ot  cttisena,  qmoot  prefcnE^  In  tbit  Jdnd* 

Is.  (C)    Cti&otii  agalnfi  Csf/lm, 

tioii(X) 

Ciro.c.43«-  I.  ITF  in  an  pffian  upon  the  cafe  a  man  pr^cnbes^  (hat  he,  and 

a  s.'c.  ad-  ufed  time  out  of  memory^  kd  to  have  a  fM-courfi^  fciljcet,  com- 

judged.-*    inon  tt  paftuKe  For  Ibeepi  not  exceeding  300,  in  certain  IfnJy  at 

i^'sf  c/mU  ^^<^^^»^  ^'  ^^  ma9or^  and  that  the  defendant  bath  incloicd  part 

jii%Bd*  :   hO<  the  land,  in  which  he  ought  to  have  the  common  of  pafture  for 

'the  laid  flieep,  &c«  and  the  defendant  ffeadS'^  that  there  is  a  cujiam 

tiffu  out  pfmnd^  &e.  that  the  owner  rft>he  Jandy  in  which  the  c$m'' 

won  of  {lafturc  for  the  faid  (beep  is  te  be  taken^  had  ufed  time-out 

rfwttnd^  &c#  U  endtft  any  ^  the  find  land  in  which  the  common  of 

pafture  is  to  be  IpsAi  this  is  not  ^od  within  a  traverfe  tf  thetre-^ 

fcriptieny  /or  this  is  a  cuftom  againft  a  euftom^  which  caunot  ftaad 

together,  fcilictft^  Chat  one  fliould  h^e  the  fold-coiirfe  time  oiut 

of  mind,  and  the  jother  might  enclofe  ic»  and  exclude  the  fold- 

courfe^    Trin.  11  Car^  B<  K»  and  Mich.  11  Car.  between  Day 

^  add  Spooner^  per  Curiam,  over-ruled  ^thout  argument,  in  a  wri( 

«Foi.  566.  oi'tttox  upon  a  f  judgment,  to  the  fame  2nteiit  in  Banco*    In* 

^— ^r«^  trator  Mich^  6  Car.  Rot.  183.  HiH.  11  Can  it  Was  adjudged  per 

Curiam  aocorcBngly*] 

S.C.  cited       £2»  In  an  action  upon  die  cafe  for  ffteping  ancient  lights,  if 

Arg.  Buift.  the  fto'^ri^  declares,  that  he  was  feijed  ef  an  ancient  houfe  in  the 

~  Sm     r/Vx  rf  nrky  and  that  be,  and  all  tbote  whofc^  eftatc,  &c.  have  bad 

Cuftomi      timej  &c.  fevfn  ancient  windows^  and  that  the  defendant  had  ere&ed 

p)  P*'  *•    a  new  houfe  of  en  his  own  land^  next  adf^ning  thereto,  by  which  he 

Set  Tiu      J^^ftd  the  fatd  windows^  and  the  defendant  pleads  in^  iar^  that  there 

atoppiog     is  a  cufiom  witkin  the  faid  city  time  out  of  mind^  $cc.  that  if  any 

l^ghia,  per  ^^^  f,^f^  windows  againfl  the  land  of  his  neighbour^  that  be  mayjle^ 

the  fyid  windows  and  lights  upon  his  own  land^  at  his  fuiU  and 

plpafure^  by  force  of  which  cuftom  he  ftopped  die  faid  windows  j 

this  is  no  good.ple%  for  a  cuftom  againft  a  cufton)  isfiipt  good^ 

for  both  are  of  eqtial  antiquity^  aJ|d  ^  one  cawgi:  bav^  a  pre« 

fcription  to  have  the  lights,  and  the  other  to  ftqp  th^m,  time  out 

of  mind.    Tr.  29  £L  B.  R.  between  Bland  and  Mofely^  adjudge^ 

upoa a  demurrer;  cited  Co.  9.  Ardred*s  Cafe.  c8.] 

.  S,  C.  cited        [3.  If  one  prefcribes  to  have  a  way  over  the  land  of  5.  to  his 


upoa a  demurrer;  cited  Co.  9.  Ardred*s  Cafe.  c8.] 
[3V  If  one  prefcribes  to  have  a  way  over  the  un 
ftttm^t^,  freehold^  B.  cannot  prefcribe  to  flop  it^    Co.  9«    Alired's  Cafe^ 

Trin. 

io  cafe  . 

IbckmiA  V.  Thorocyi  which  (dc  St  prefcriptioa  (X)  pL  |.  lod  tiia  ootca  Acny 


s10.pl.a17.  ^^o   ,    Y 

-    :  1676.  S8«  b.  J 

io  cafe  of 


QttJces  It  g  good  fvirrejider.  •  rhMk^^$piied^  ^har  fihere  it  tf  r»/?«4c  ^ 
in  tbf  men^j  that  ^tufjiiet^'^t.  whfi  u  rf fiiU age^  $n(q  furrfnder^ 
but  tiai  tbf  f^nU  in  ihh  cajfe  tvaf  wifhii  ^g^  .b|it  did  f^f^  trav^rfk 
tbf  cujUm  ^fu4  f^alibtt^  Sc^4  and  therefore  the  CoucC  held  it  iU  ) 
for  the  plaintiff  confeffing  a  paftieular  cuftd^y  oitght  t^  traverfe. 
the  ffioeni  <»&em  dle^d  hy  the  dektiiiMiU  Iaxl  Rep#  274. 
Tcin.  5  C«r«  C*  JS«  Aaofu 

(D)    ^^  fliaii  be  hunJ  by  a  Ctiftofn.         [  i6S  } 
The   ^//jrg^v   . 

f  !•    A    CUS TOM  that  exalts  itfelf  upon  the  King'fe  preroga^  Rarm.  77 
Z\    /Wir>  is  void  againft  the  iGng.    Da,  i.  ID^.]  Ti-  ™^;  *|^ 
niftrjr  33.]  R.Twifd* 

J.  denied 
tVe  opinion  Cf  Laaihert,  (fiat  if !%«  Kittg  purcbdfet  ^a^lkiad  tmnit^  they  flialtgo  X^%\\  his  font: 
and  fa^s,  tbat  Lambert  had  it  out  of  P)owden,  247.  9.  from  Southcoce'a  opioioniand  he  from  %g 
H.6.  cap.  sS.  «..■-■  Std.  138.  cites  S.  P.  per  Twifden  accordingly,  but  that  t^wifdoi  Wi 
the  cuftom  is  only  /tiffndsd  hy  reafm  of  the  prtr9gmtivt  \  for  lb  fooD  aa-it  cotilN  intd  other  tiasdi 
h  ihall  defeeod  aj^n  aa  gavelkind.  If  the  King  purcfaafet  landa  of  the  culion  of  ga>velkifldtf 

a«d  ^jq^  hayiag  sffue  divert  foot,  the  eldeft  fon  (hall  oaly  ioherit  chefe  Undt ;  and  the  reafott  of 
thc(e  cafes  is,  ipr  that  the  quality  of  the  peribos  doth  in  thefe,  aiid  many  other  lihe  cafet,  ihei 
Che  defecQty  fo  as  all  the  lands  and  poflefTions,  whereof  the  King  is  feifcd  in  jvrecoronxt  ibally 
frcanduajus  corone,  attend  upon  and  follow  the  crown,  and  theretovcto  whoafoever  the  crown 
defcQids,  thpfc  lands  and  poflfcfllons  defccnd  alf<i ;  for  the  crown  and  the  laud,  whereof  the  King 
U  feifed  an  jnre  coroos,  are  comiuoua^   Co.  Liit.  i^.  b. 

£2.  It  is  00  good  cuftom,  that  when  any  iijirefp  JhaU  hi  taken  • 
far  thi  Kiufs  debt  tuJtbin  the  precinSl  offucb  a  maaor^  that  it  jhall 
be  brought  to  the  pound  of  the  lord^  there  to  continue  f$r  thru  daysy 
within  wbifb  time^  if  the  owner  of  the  dijlrefs  fays  it^  be  jhaU  have 
back  the  thing  diftrained^  becaafe  thisi  is  not  any  manner  of  profit 
to  the  lord,  but  of  fervice ;  and  ufage  (hall  not  bind  the  King 
mthout  his  fpecial  grant.    21  £•  3.  4.  b.  adjudged.] 

^3.  The  cufi&m  of  London  Jo  retain  goods  put  in  mortgage  till  Br.  Cuf- 
JiitirfiaMon  be  made  of  the  money  upon  them  lent,  extends  to  the  ^^^^  P'*  5\ 
Kinfsjewtls.  35  H.  6.  26.  Da.  !•  [Dav.]  Taoiftry  33,  b.]  1%^ 

Fitzh.  CuU ' 
torn,  pi.  a.  cites  S.  C.  -Jenk.  83.  pl«  63.  S.  P.  cites  35  H.  6.  35.  [but  it  mifprimed,  and 

Oijuld  be  foa.  a^,  26,  dec] 

f 4.  If  a  man  hath  'toll  or  wrock^  or  flrays^  by  prefcriptian^  diis  J*  was  ar» 
extends  not  to  the  Kinfs  goods.    Da.  1 .  [Dav.]  Taniftry  33.  b.  J      fe^^^tJ.^ 

cuftom  tubicb  mrifn  tipdfi  the  per/on  »r  gcodt  (hall  not  bind  the  King;  eantra  of  cuftom  v/JUck 
or^  mpm  ibe  iMdp  ugaptlkimd^  or  Boroogh  £ngli<hi  this  (hall  bixul  him.  Br.  Prerogative,  pi. 
5.  cittt  35  H.  6.  «5.— ^«</it  was  faid  there,  that  the  Kwg/baU  npt  pay  ioil^p^mtrnget  ^^trfajfk^* 
Ibid.  ^^Sor  Upft  cfad^wjfbn^  nor  alienation  of  villein  hefwe  ftifhre  (hall  not  grieve  him.  J  bid. 
~^S^  to  dejtemis  (Hall  not  tqJl  hii  entry,  (bid.— —  yf^^/vV^Wi  (hall  mr  be  fbrfeited.  u  ttMJ^ 
/r^f ,  mot  as  'vrtHit  for  default  of  proving  the  proper.y  'wiihin  the  year  ;  n*r  hyfate  in  marbtt  eifrtp 
nor  where  cuttom  of  the  land  is  to  pay/V  «'  fbe  a/ignati^n,  (he  King  (ball  not  pay  tfihe  for  it  if  h« 
pvfciukA  U«   ^r.  PrcropUvQ  ph  ^,  citei  3^  U.  6*  s^.-^Jeak.  ^.  pi.  €«.  S.  r,  and  cites  S.  C« 

5-  I« 


;  [5.  It  IS  a  good  cuftom  of  the  county  of  Cfieftcr  iBai  if  tit 
•  JtinYi  tenant  in  capite  by  knighfs  firviee  JiiSy  his  hert  Aging  witb^ 
in  agiy  that  thi  King  Jhall  9^t  havi  tbi  lands  held  of  other  lords  hy 
knights  fervice  I  ard  this  is  there  laid  to  be  fecundum  confuetudi* 
nem,  «b  anliquo  femper  per  quandam  prsrogattvam  haftenus  is 
eomitatu  praed'.  obtentam  &  ukcitam.  23  £.  1.  Rotulo  Clau&mm 
Membrana,  9  The  cuftom  ailowed.  The  like  in  Membnum  i# 
'*[  169 .3  &  24  E.  I.  Membcana,  3.] 

•Roli.Rep.     .  [6.  There  is  a  cuftom  in  Chefhire,  that  if  a  debtor  conns  btfore 
^5o.P»rroni  fi,^  Chamberlain,  of  CbeJUr^  and  there  takes  his  oath  that  ho  is  na 

Idk.rn.rir.  ^^^  ^^  M  ^*'  ^*'>  *«^  ^*^'  ^^  ^'''  ^^  fiJ^  ^^  *^  ^^^  ^^^  lejhatt 
—Ibid/  have  a  proie£lion  ^  and  it  is  ordained  by  the  ftatute  of  [^4]  H.  8. 
fif  ^s*c  *  C^P-  -^3']  *^'  ^^^^  protcdion  (hafl  not  be  allowed  without  the 
btttno judg-  King's  warrant ;  and  if  an  action  of  debt  be  brought  here  in  B. 
mem. —  R.  and  the  plaintiflF  hath  judgment^  and  fues  an  elegit,  direded 
Pkim,  414.  tQ  ^hg  Chamberlain  of  Chefter,  to  extend  certain  lands  within  the 
ly^j  g  ^  cduntv-palatine  of  Chcfter,  t  h«  ought  to  execute  it  notwithftand- 
y^^-^  ingtne  faid  cuftom*,  for  the  cuftom  cannot  extend  out  of  the 
JPafton  V.  county-palatine  to  bind  the  ICing*8  courts,  for  the  Chamberiam  is 
tea,  s.  c:  but  a  miniftcr  in  this  to  execute  the  procefs  of  the  Court.  P.  i 
Dod^fidgi,  Car.  between  Barny  and  plaintiff,  againft  Sir  Urian 

and  Whiu'  Leigh,  adjudgedi  and  a  new  elegit  awarded  after  the  laid  matter 
lock  held,    returned.} 

Sm  cannon'      7'  Cuftoms  that  go  with  the  land  bind  the  King,  as  gavdkM, 
U^dB.  R.  Borough  Engliib,  &c.  JenL  83.  pi.  62.  cites  35  H.  6.  25.<— See 
pif  4.  in  the  notes. 

8.  Biit  no  cujiom  Jhall  bind  the  King  for  his  perfin  or  goods ;  as 
pontage,  murage,  waif,  eftrays,  toll,  laple,  alienation  of  a  villein 
before  feifure.    Jenk.  83.  pL  62, 

9.  By  the  cuftom  of  Kent,  if  a  man  he  hanged  for  felony  the 
King  Joall  not  have  annum  diem^  &  vajiuniy  nor  the  loid  any  ef- 
cbeat  of  thefe  lands  in  Kent,  the  cuftom  there  hinders  it.  3  Bulft. 
213.  Mich.  14  Jac.  B*  JEL  in  a  nota  on  the  cafi:  of  iLofewcU  r« 
Wclfh. 

STmc^  (K)    What  Perfons  may  do  Things  by  Cuftom, 
*»«|,^««"(P)  which  they  cannot  do  at  Common  Law.* 

and  (K)  m  .  •'  r  ^   /•  i 

nou.  ^  [Infixes} 

♦  Fitzh,       [i,  Tj  Y  cuftom  an  infant  may  make  a  feoffment  at  the  a^o  ^  f$. 
Jr^tTs.c:        iJ   Co.  9.  Combe  76.  b,  ♦  5  H.  7.  41.    Doffor  and  Stu- 

but  then      dent  21.] 

thii  Guflom 

Ihall  be  takeo  firiQly ;  for  it  hat  been  adjudged,  that  a  relctfe  made  by  Hm  at  fiMli^^gff  U  «oi4 

per  ficlk  and  Vavtfor* 

3y  fucb  [2.  By  the  cuftom  of  a  toim  an  infimt  majr  HPiHi^lf  ^ 

m'yTu!:?    prentice.    9  H.  6,  7,  «.  per  Danby.J  ^ 

himfeir  iy  ietdy  but  not  by  the  common  law,  per  Dafnby ;   and  therefbrt-in  flBaicfa.  brought  of  Um 
departure,  the  Court  ought  to  be  upon  ibe  cuftom,  as  ii  fcdoa*   0r*  Cuftomii  pL  63.  dta  S.  C. 

3.  It 


CttHatttt  ^7ot 

3*  It  was  aclmitted  a  good  tuftom,  that  in&nt  within  age  may  Br.  Depart 
^vife  bis  land.  Quod  tiota  bene*  Bn  Cuftoms,  ph  29.  cites  ^^f^^ 
37  H4  6.  cap.  .5.  '   ' 

*  (L)    What  Pcrfons  ftall  be  faid  to  be  bound  fy  a 

general  Cujlom. 

[Infants,  Ideots,  &c.] 

[t.  TF  a  euftotti  be)  that  a  dtvife  mdde  nf  Unds^  and  a  prodla-- 
X  motion  made  thereof^  and  nwtlaltn  wiih'iH  a  year^  /hall  bind 
mil  men,  jret  an  in/ant  mall  not  be  comprehended  within  this 
Cttftom,  for  he  is  exempt  by  reafonable  ct)n(lru£lion  of  law,  be-* 
cauie  he  hath  not  difcretion  to  make  his  claim.     37  AIH  5,] 

[2.  If  a  cuflom  be,  that  whin  a  copyhold  dejands  to  any  man^  See  tit.  Car 
m  prnlapiation  Jhall  bt  made  at  three  fever al  courts^  that  he  Jhall  pybold» 
tamM  to  be  admitted^  and  if  he  does  not  come  at  any  of  the  fever al 
€0urts^  and  pray  to  he  admitted^  it  fhall  be  forfeited  to  the  lord^ 
yet  an  infant  is  not  comprehended  within  this  cufiom,  becaufe  by 
imendment  of  law  be  cannot  make  claim*  Co.  8*  Lechford  ioo« 
a^udged.J 

[2-  So  for  die  caufe  aforeiaid,  men  of  unfonnd  memory  inprifon.  See  tit.  Coi 
and  out  of  the  reabn^  are  not  within  fucb  cuftom,     Co*  8*    Sir  py^old, 
Richard  Lechford  ioo»  b.  j 

[4.  So  if  the  cuftom  of  London  be,  that  the  mayor  may  take  Cro.E.iS^, 
recognizances  of  any  perfons^  being  ^f  full  age,  or  of  women  an-  ^*7;  ^|.«i» 
wutrried\  this  cuftom  (hall  not  bind  ideots,  men  of  unfound  me-  thatmen*' 
mory,  or  in  prifonj  for  they  are  excepted  by  the  reafonable  con-  non  ran« 
ftmaion  of  law.    Trin.  3a  Eliz.  B.  R.  between  Chamberlain  and  JJJ"^^*? 
T^f  dttbitatur.]  know'iTdgt 

a  recogni- 
usee.  Mid  have  00  reniedy  to  avoid  themy  and  therefore  infanti  and  feme  covertl|  ¥rhich  oay» 
arc  pvticolarly  excepted  in  the  cuftoiii.— — ^Le.  130,  pl«  1 78.  S.  C. 

(M)    To  what  Things  it  (hall  be  faid  to  extend. 

[i.  1 F  a  eufbm  be,  that  every  tenant  0fjiicb  an  honour  bath 
A  nfedtime  out  of  mind,  ^c.  to  pay  a  fine  upon  every  aliena^ 
tion  ;  this  cuflomfhaU  not  extend  to  the  demefne- lands  in  &e  handd 
of  tbe'Iord,  but  only  to  tenements  in  the  hands  of  the  tenant* 
14  H.  4.  8,  9.] 

[1.  If  a  cuttom  be,  that  the  lord  ought  to  have  the  hejl  beaji  of  fir.  Cuf. 
him  that  dies  bis  tenant,  and  tbf  parfon  of  the  parifh  the  fecond-  |.°™*i* c*** 
befl  boafl^  as  a  mortuary  \  if  the  tenants  bold  tUfo  feveral  tenements  ]  jju*  way 
of  the  lord,  fnbjeSi  td  the  cufiom,  within  the  parifh,  it  feems  the  joined  oa 
lord  fhall  have  the  two  befl  beafb  within  the  Intent  of  the  cuftom,  ^^'^^^.^^^^ 
|nd  the  paribB  the  third.    Dubitatur,  7  H.  6.  26.  b.]  parfon" 

(hould  have 
die  Itcood  bed  hcaft.    Br»  Hariri  and  MortuarieSi  pU  ^.  cites  S.  C«  accord;o2!y« 

Vot.  vn.  p  [?.  If 


♦i7'  ClllfWIt^ 

Cfo.E.434,  [3*  If  the  inbahitanu  \xpoa  a  common  bavfufiJ  Amc  out  of 
s^'/id-*^'  mind,  &c.  tp  dig  clay  in  the  £ud  ennmtn,  of  their  lojd,  /«r  the  re* 
yxA^eA. 'Sor  faration  of  tbtir  boups  ftaniing  u^n  tbt  Jaid,tamm$n%  wA  a 
r-*^^— n  *jiranger  digs  clay  in  the  common,  the  inhabitants  cannot  takt  this 
iFoi.  568.  Jay  t  from  him,  for  this  is  not  within  their  Cuftom.  Mich.  37. 
Vr^di^  3^  ^**^*  ^'^*  between  Stile  and  Butt,  acgiadged.J 

ture  the  ' 

ftranger  <lug  it  liwrully  by  the  lord'*  liccnoc*.  ■   ■    Mo.  411.  pi*  561.  S«C.  adjudged' ■  "■■    Ste 

lit.  Common  Md  Commoner,  (BJ  pi.  13* 

[  [3].  If  the  cudom  of  a  manor  be,  tbat  when  any  tenant  fdU 
his  tenements  J  three  proclamations  /halt  be  made  in  the  neM  courts 
day  of  the  manor ^  and  that  if  any  of  the  blood  of  the  vendor  wiH 
give  fo  much  m»ney  for  the  tenement  as  the  vendee  tuill^  tbat  bo 
Jpiall  have  it  i  and  a  tenant ^  in  confideration  of  lOoL  in  money ^  and 
that  the  vendee^  being  his  pkyjician^  hath  cured  him  if  a  great  avu- 
ladyy  fells  the  tenement  to  him^  and  the  next  of  the  blood  comes  /# 
the  next  court y  and  pf offers  lOoLfor  the  tenement <,  yet  he  fliall  not 
have  it,  for  this  was  given  partly  for  the  other  confideration, 
which  is  not  valuable,  and  fo  it  is  not  within  the  cuftom,  fDr  by 
the  cuftom  it  is  to  be  intended  where  the  vendee  comes  in  only 
for  money.  H.  37.  £1.  B.  R.  by  two  juftices  \  but  by  t&is 
means'  evenr  one  mav  evade  the  cuftom.] 

[4.  So  it  he  Yi^  fold  the  tenement  in  confideratien  of  a  leafe  for 
years  of  other  landy  and  id.  the  next  of  blood  (hould  not  have 
the  tenement  upon  the  proiFer  of  the  id.  H.  37  El.  B.  R.  held.] 
CT0.E.879.  [5.  If  the  cuftom  of  the  manor  be,  that  if  any  copyholder  in  fee 
adjudged,  f^^renders  out  of  courts  and  he^  to  whofe  ufe  tt  is  furrendered^  does 
— Yclv.  I.  not  come  in  at  the  court  to  take  his  copyhold^  afier  three proclama^ 
^'9'1^'  ^ions  made^  that  then  the  lord  may  feize  the  copyhold  as  forfeited, 
Woy!  42?  ^^^  ^  copyholder  in  fee  furrenders  to  the  ufe  of  another  for  life^  the 
S.  c.  idi  remainder  over  in  fee^  and  the  tenant  for  life  does  not  come  into 
^tidged.--  ^Qj^j^f  fQ  faiig  ^/^  copyhold  after  three  proclamations  made  according 
per  Cur?  '^  cuftom,  upon  which  the  lordfei%es  the  copyhold  as  forfeited, 
Kaym.404.  and  after  cejluy  que  ufe  for  life  dies  ;  he  in  the  remainder  /ball  not 
Car  2*  bV  ^'  bound  by  the  not  coming  in  4f  the  leffee^  for  the  cuftom  being  in 
_!!l"s.  c. '  deftrudion  of  an  eftate,  fliall  be  taken  ftriftly,  and  fo  it  (hall  be 
cited  Arg.  intendejd  only  of  tenant  in  fee  in  pofTeffion,  and  not  in  remainder, 
Cwu86,87  as  this  cafe  is,  and  fo  this  is  out  of  the  cuftom.  P.  44  El.  B.  R. 
Copyhold,    between  Baipole  and  Long,  adjudged.] 

Jenk.83.pl        ^'  C^«^  ^f  Lcndony  tbat  if  any  goods  are  pawned  there^  the 
7».S.P.    *  pawnee  may  detain  them  till  the  money  he  paid  ;  this  cuftom  docs 
not  intitle  him  to  detain  the  goods  of  a  Jlranger.     %  And.  152. 
per  Cur.  cites  35  H.  6.  26. 

7.  A  cuftom  is  in  London^  that  none  ought  to  intermeddle  with 
the  art  of  a  weaver  there  ^  but  only  thofe  who  are  free  ofi\\t  Guild. 
If  a  ftranger  receives  filk  in  London,  and  carries  it  to  fl.  and 
weaves  it  there,  and  then  brings  it  back  again  to  LoniJon,  and 
receives  his  pay  for  it  j  refolved,  that  this  is  not  any  intermeddling 
with  their  trade  in  London  againft  the  caAom»  though  the  contnnS 

was 


^f^as  made  in  London ;  adjudged  for  the  defendant.    Cro»  E*  803* 
Hill.  43  Eliz.    Lmdon  weavers  v.  Brown. 

8.  Cuftom  that  the  eliih  daughter /hall  fiUIy  inherit ;  thfs  ihall 
not  extend  to  let  the  eldeft  fifler  inherit  by  force  of  this  cuftom. 
So  if  the  cuftom  be  that  the  eldeft  daughter  and  eldeft  fifter  ftiall 
inherit,  the  eldeft  aunt  (hall  not  inherit  by  that  cuftom ;  and  fo 
if  the  cuftpm  be,  that  the  youngeft  fon  fliall  inherit,  the  youngeft 
brother  ifaall  not  inherit  by  the  cuftom.  Godb.  166.  pi.  232* 
Pafch.  8  Jac.  C.  B.  Rapley  v.  Chaplain.  And  Fofter  J.  faid 
it  was  fo  adjudged  in  one  Denton's  cafe. 

9.  A  cuftom  //  always  infra  ntamrium^  and  a  matter  extra  L  ^7^  3 
manerium  can  never  be  by  the  cuftom,  as  a  cuftom  to  have  com- 
mon out  of  the  manor  is  void.     Arg.  2  Show.  131.  pL  109. 

Mich.  32  Car.  2.  B.  R.  in  the  cafe  of  Zinzon  v.  TalmaOi. 

la  Cuftoms  are/?ri<Jfi  juris.    2  Jo.  142.    Pafch.  33  Car.  2f  Poncx.561, 
B.  R.    Zinzan  v.  Talmage.  aS^o^T^ 

nd  P.  Godb.  166.    Denton*!  calc.<«-*-— Liu.  R.  935.  ip  cafe  of  Turner  v,  Hodj^et.       .   ■ 
^fid^ia.  5p.  Arg. 

XI.  G^iT^rfl/ cuftoms  may  be  extended  to  new  things  which  are  Ld.  Raym, 
within  thereafon  of  thofe  cuftomsj   and   5  Co.  82.  *  Sneliing's  s  c!.'and's 
cafe  is  an  authority  in  point,  where,  by  the  cuftom  of  London,  p.perHoU 
•xeeutors  may  pay  debts,  viz.  fimple  cpntraiis  in  equal  degree  with  ^*>-  J-  ac- 
bonds  ;  and  adjudged,  that  adminijflrators  were  within  the  cuftom,  ^^^^g"^^^' 
chough  created  by  31  Ed.  3.   within  time  of  memory,  becaufe  cited  ijo, 
within  the  fame  reafon.     12  Mod.  271.  per  Holt  Ch.  J,  in  de-  ^^i*  P^*" 
Uvering  the  opinion  of  the  Court,  Hill,  1 1  W.  3,  in  cafe  of  the  city  3? c«r*  g?* 
of  London  v.  Vanacre.  u.  R,*   ' 

12.  A  cuftom  of  a  manor  cannot  be  applied  to  a  particular 
houfe  within  a  manor.  Lutw.  128.  Trin*  13  W,  3.  NichoU 
ion  V.  Smith. 

13.  All  cuftoms  which  are  agatnjl  the  common  Jaw  of  England, 
ought  to  be  taken  Jir icily y  nay  very  ftriftly,  even  ftrifter  than  anv 
9SL  of  parliament  that  alters  the  common  law :  per  Trevor  Ch.  /• 
in  delivering  the  opinion  of  the  Court.  11  Mod.  j6o.  HilK 
i  Ann.  C.  B.  in  cafe  of  Archer  v.  Bokenham. 

14.  It  is  a  general  rule,  that  cuftoms  are  not  to  be  enla^^ged  beyond 
the  ufage^  becaufe  it  is  the  u(Hge  and  pradice  that  makes  the  law 
4n  fuch  cafes,  and  not  the  reafon  of  the  thing  \  for  it  cannot  be 
iaid  that  a  cuftom  is  founjded  on  reafon,  though  an  unreafonable 
cuftom  is  void  \  for  no  reafon,  even  the  higheft  whatfoevcr,  would 
make  a  cuftom  or  law »  fo  it  is  no  particular  reafon  that  makes 
any  cuftom  law,  but  the  ufage  and  practice  itfcif,  without  regard 
had  to  any  reafon  of  fuch  ufage ;  and  therefore  you  cannot  enlarge 
fuch  cuftom  by  any  parity  of  reafon,  iince  reafon  has  no  part  in 
the  making  of  fuch  cuftom  \  per  Trevor  Ch.  J.  11  Mud.  160^ 
j6f .   HilU  6  Ann.  C.  B.  in  cafe  pf  Archer  v.  Bokenham. 


D  a  (N)    Wh»t 


t7»  Cuffonu 


(N)    What  Ad  fhall  be  faid  a  good  Purfuaacc  of 

the  Cuftom. 

Gavelkind  [&c.] 

»r.  Cof-      [l*  TT  THERE  the  cuftom  of  gavelkind  land  is,  that  ai  in* 
tomt.pl.  15.  W     font  of  the  a£C  of  i  c  may  make  a  feoffnunt^  this 


xitz^Cufr  owg^^  *o  be  taken Jiriffly  %  for  if  he  is  dtffeifedj  and  r/Z^^/r/  /#  /Ar 
tom'pi.  11.  di£iifor.  this  is  not  widun  the  cuftom,  for  it  is  not  a  feoffment. 

vclkind.  (C)  pL  a.  tod  tiMoote^dKre. 

Br.Cuf.         '£2.  So  if  be  releafis  H  the  Jsfyntinuiff  this  is  not  widiin  the 

dtT/s':  c.'- <^"ft^«^-     II  H.  4^33*] 

■od  per  Haok.  a  icUafe  to  dUktfce  i«  no  tnaffillK  R>A.  CuAoin,  ^ i.  1 1 .  cites  S.  C. 

<   »73  3  ' 

S.  p.  per         [3.  ;« if  he  gr««/f  a  rtvirjii*  dependent  upm  an  tftaUfir  lifit 

cu'ltom"'*  ''  »"«>*  goo**-    "  H-  +•  33'  b-] 

pi.  15.  cites  S*  C.    •■  ■-FUzh.  Cuftom,  pi.  1 1.  cites S.  C. 

Per  Hink.  f^,  5|,/  \{  he  /^^t/^j  /ir  j?«Jrx,  and  releafes  to  him,  it  is  a 
Jonccffitr*  fcoffincnt  within  the  cuftom,  becaufe  the  freehold  paffes  hy  the 
Br.  CuC*     reteafe.     1 1  H,  4.  33.] 

toms»pl.i5. 

cittft  S.  C— — «-^Ktt.  Cvftom,  pi.  11.  cites  S.  C.  ■     ■  ■  If  he  mikes  a  lesre,  the  fame  ia  not 

varraoted  by  (he  cuftoa.    $  Le.  83.  a(  the  end  of  pi*  no.    Mich.  29  Eliz,  B.  R» 

Br.  Cof-  £j,  [But]  if  an  infant  after  15  makes  z  feoffment  with  warranty^ 

citTs's!  c.^'  liiewarimnty  is  not  warranted  by  the  cuftom«     1 1  H«  4.  33.  J 

Yiizb.  Coftoni,  pi.  \  u  cittt  S.  C. 

Cro.E.7g3.  £^.  If  there  be  a  cuftom  within  a  town  to  have  7d^  fir  f/mry 
adjudged  *  ^*  *f  ^^^y  fi^^P^  ^^^9  ^^  ^'>  ^^^^  i^  killed^  or  fo/d^  Ufiibin  the 
according-  fold  iwm^  and  for  nonpayment  thereof^  to  feize  the  bodis^  &€•  the 
ly.— See  tit.  p^^  ^^  jj,  ^q  y^^^^  ^^  jd.  caonot  by  this  cuftom  joftify  th€ 
(G!a)pl!i3.  Conning  the  hides j  and  converting  them  intp  leather^  which  he  took 
#-11^^—^  ft>r  the  nonpayment  of  the  2d.  though  he  did  it  for  neceffity, 
•  Foi.  569.  fcilicet,  becaufe  they  would  *  be  putrefied,  for  this  is  only  a  da- 
'--^■^  mage  to  the  owner,  antf  he  might  have  debt  for  the  id.  M.  42. 
l^cs'Sere,  43  *^'-  ^'  ^'  between  Dunconand  Reeve,  adjudged.] 

'  7*  A  coflom  was  found  in  a  manor,  tiat '  whei-e^'an  '-ejiafe  %;as 
grants  to  A.  for  life^  remainder  to  B.  for  life,  refnaindtrt^Cjfor 
Ufe^  that  A.  had'f9i0tr  to  deftroytbe  remainders  hy  farrendaing 
the  ejiate  in  conrtj  &c«  And  it  was  (cmiid  that'  A.  griinud  ie^wofay 
kyfine.  And  it  was  lield  per  CttF«  (hat  the  remainders  wtre  not 
dcftroyed,  nor  grantedby  the  fine  \  for  this  being  a  cuftom  ^gafiftft 
common  right,  that  one  man  flu>uld  dvftroy  the  right  eif  another, 
itougbt  tp  he  purfiiidJbri£Hy\  and  die  cuftom  being  found' to  do 
it  by  (orrender,  a  fine  (hall  npt  ta^  that  operutic>»  wkhia  the 

s  '    cuftoow 


euftpm.  Freem.  Rep.  263.  pi.  284.  Mich.  1679.  Talmarih 
v.  Zifu»y. 

(O)    Deftroy ed.    How ;  and  in  what  Cafes* 

1.  \  SEISED  In  fte  of  land  in  Borough  Englift)^  [after  the 
m\%  flat.  27  H.  ?•]  triakfes  a  feoflinetit  to  the  ufe  of  himfelf 
and  the  heirs  males  of  his  bodj,  according  to  the  courfe  of  the 
common  law ;  thcfe  words,  according  to  the  courfe  of  the  common 
law,  are  void ;  for  cujloms  which  go  %vith  the  land^  as  this  is  and 
gaviikind^  and  fuch  like  cuftoms  which  fix  and  order  the  defants 
§f  inheritances^  can  be  altered  only  by  parliament*  By  Catlin, 
Dyer,  Sanders,  Wfaiddom,  Browne,  Betidlowes.  Jenk.  220.  pi* 
70.  cites  D.  179.  [b.  pi.  45.    Pafch.  2  Eli«.  Anon.] 

2.  A  citflom  once  reafonahU  and  tolerabk,  if  after  it  becomes 
grievottSy  and  not  anfwerable  to  the  reafon  whereupon  it  was 
grounded^  jret  is  to  he  taken  away  by  a&  of  parliament  \  for  an 
mheritance  once  fixed,  cannot  be  taken  away  but  by  parliament* 
2  liift.  664. 

3.  The  qucftion  was  whether  the  ftatute  14  Car.  2.  cap.  2.  ^/^^'^* 
being  an  affirmative  law  for  the  ele^ion  of  fcavengers^  had  taken  of*London* 
envay  a  cufiom  in  Seuthwarkf  And  it  was  held  by  rf  prth,  Atkins,  v.  Gatford. 
and  Windham,  that  it  had  deftroyed  the  cuftom ;  the  authorities  s*  ^'  ^' 
cited  where  affirmative  *  afts  (hould  not  deftroy  cuftoms,  were  Dy.  Jo^be"»V "'* 
19*  50.  3  Cro.  125.  2  Le.  74.  i  Inft.  115.  23  H.  8;  5.  11  Rep.  gued  agtln. 
59.64.  Mo,  113.  Hob.  173.  And  they  feemed  to  take  a  *[t74  j 
difference^  that  where  a  Jlatute  is  introduSfory  of  a  new  law,  there 

it  (liall  take  away  all  contrary  cuftoms,  though  there  be  only 
affirmative  words;  but  if  there  were  a  law  before,  that  ihm 
Dot  be  deftroyed  by  affirmative  words.  And  though  an  opinion 
has  prevailed,  that,  notwithftanding  the  ftatute  of  magna  charta, 
where  there  is  a  cuftom  for  holding  leets  at  other  times  than  are 
mentioned  in  the  ftatute,  it  ftiall  be  well  enough,  and  fo  the  law 
is  taken ;  but  North  faid,  if  that  ftatute  were  to  be  conftrue^ 
nbw,  it  would  hardly  be  fo  tgken,  Freem»  Rep.  203.  pi.  2o6« 
Mich.  1675.  An^n, 

(P)    Pleadings^ 

I.  TXETINUE  by  the  heir  of  heir  lodmts^  or  principals  of  Br.  Detiniie 
U  bis  anceftor,  via.  the  beft  of  every  fort  of  goods,  and  ***®*^^p!- 
comitni  upon  the  cuftom  of  the  county,  and  it  was  held  a  good  ^°  ^^'    '  ' 
cuAom,  wi  the  defendant  durft  not  ttemur,  and  it  was  admitted 
that  ik^  .heir  might  have  adion,  though  he  never  had  property 
before,  or  poflejlion  3  for  the  law  and  cuftom  adjudges  property 
and  poflcfioQ.     Br.  Cuftoms.  pK  27.  cites  39  £•  3. 6. 

2*  In  an  aifiion  brought  by  co-heirs  in  gaveliind^  or  by  the 
yHmger  hrotber  in  Borough  Englijh^  or  by  a  feme  in  Nottingham 
of  dower  cf  a  m^ietj^  &c»  the  plaintiff  ought  to  declare  upon  the 

O  3  cuftom 


t74  Cttffom^ 

tuflcm  and  pnfcrlbf' In  it,  ^nd  fheV7  it  jh  his  count,  and  otbernHib 
ill,  quod  nota ;  per  Cur.    Bf.  Count,  pi.  91.  cites  5  £.  4.  8» 

3.  If  a  cuftom  be  that  the  feme  Jhall  have  the  third  fart  vf  the 
goods  of  her  hufband^  if  he  has  ijfue^  and  if  he  has  n$t  ijfuiy  then 
the  moiety^  there  \i  Jhe  brings  rationahili  farte  b$ndnfm  de  midiitate^ 
file  ought  to- count  of  the  cujionty  and  that  the  baron  had  no  ijfue. 

.     Bf.  Cufloms,  pi.  70.  cites  7  £.  4.  20>  2i. 

4.  Trefpajs  of  brgaking  his  clofe^  fubverting  his  land,  and 
Ipoiling  his  grais,  the  defendant  faidj  that  the  land  is  ont  acrty 
called  F.  and  that  the  cufiom  of  this  land  is^  and  time  out  of  mini 
ivasy  that  every  one  who  has  land  in  the  /aid  F.  viz.  biad-land^ 
in  plowing  his  land  may  turn  his  plow  upon  the  faid  head^land^ 
end  that  the  defendant  had  half  an  acre  abutting  tipon  the  faid 
landy  and  in  plowing  the  faid  acre  he  turned  the  plow  upon  the  faid 
land,  and  in  turning  the  point  of  his  coulter^  raifed  a  little  parcel  of 
bis  land,  and  one  of  the  oxen  touk  his  mouthful  of  grafs^  which  is  the 
fame  trefpafs.  Per  Townfend  the  cuftom  is  not  alleged  Co  be 
throughout  the  country,  but  only  in  one  clofe,  which  cannot  be 
a  cuftom,  but  Brian  e  contra,  and  that  this  ufe  is  throughout  the 
realm,  where  one  has  land  adjoininj|  to  another's  land  in  the  field> 
but  in  fuch  an  adion  of  trefpafs,  rafch.  22  E.  4.  8.  the  defendanC 
£dd  that  the  cuftom  of  the  county  erf"  Middlefex  is,  where  this  land 
lies,  that  where  a  man  goes  to  plow  in  the  fame  county,  it  is  lawful 
for  him  to  turn  his  plow  upon  the  land  next  adjoining  if  it  be  not 
foWid  with  grain^  and  per  Cur.  he  Jhall  fay  it  has  been  uftd  then 
time  out  ofmind^  &c.  and  not  that  it  is  lawful^  &c.  by  which  he 
£ud  accordingly,  and  that  ihis  land  was  the  land  adjoining,  by 
which  he  turned  his  plow  upon  it,  and  that  becaufe  he  could  not 
tVell  govern  bis  horfes  they  turned  up  a  foot  of  landy  which  is  the 

fame  fubverfion  of  f oily  iic.  and  as  to  the  grafs  faidy  that  one  of  bis 
horfes  in  turning  took  a  mouthful  of  grafs  againjl  his  willy  which  is 
m.  ^  the  fame  defpafturingy  &c.     rer  Cateiby,  where  a  man  drives  a 

L  ^7i  J  drove  of  cattle  and  they  do  fo  againft  his  will,  this  is  a  good  jufti- 
fication ;  contra,  if  he  fuffers  them  to  continue  there,  and  the  plea 
awarded  good,  and  the  cuftom  admitted  good.  Br.  Cuftoms  |>K 
51.  cites  21  £.  4*  28. 

5«  Information  in  the  Exchequer  againft  a  merchant  for  lading 

ivine  in  a  firange  fhipy  the  defendant  pleaded  licence  of  the  King 

made  to  J.  8,  to  do  it,  which  J,  S,  had  granted  bis  authority 

thereof  to  the  defendant  i  and  that  diere  is  a  ct^om  among  merchants 

throughout  Englandy  that  one  may  ajjignfuch  licence  to  another-y  and 

that  the  ajfignee  Jhall  enjoy  it^  &c.  which  was  <!emurred  in  law^ 

and  it  was  agreed  for  law,  that  a  man  cannot  prefcribe  cujlom- 

throughout  England  \  for  if  it  be  throughout  England  it  is  a  common 

law  and  not  a  cujiomy  contra  if  the  cuftom  had  been  pleaded  to  ba 

in  fuch  a  cityy  or  county  as  gavelkind,  borough  Engliih,  Gloucefter 

fee,  &c.    Note  the  diverfity,    Br.  Cuftoms,  pi.  59.  cites  34  H.  8. 

6odb.  14.    .6.  In  trefpafs  the  cuftom  of  a  manor  was,  quod  quiUbet  tenent 

P-fch    fi     P^^  copiam  poterit  dimittere  [elevifare}  terras  fudsy  for  life,  or 

riit.  c.  B;   years  in  fee^  or  alitety  and  thai  a  married  woman  might  devife 

skipwnh'.   her  copyhold  lands  to  any  other ^  9r  to  her  bujbandy  by  the  ojfent  of, 

cife.  s.  c«  the 


th.bujiind%  a  feme  covirt  devifed  her  land  td  Ber  baron  (the  ft«t«ujike. 
defendant)  accordingly.    The  Court  held  rfjat  the  cullom  w^  {hcfurwo. 
not  unrcafonabl.,  but  it  is  allcRed,  quod  *««mt  devifarr,  which  dcrUm  the 
word  (potefit)  is  a  word  of  juftiScation,  an^  tlut  Qiould  be  uRfu^  PJ«f««;f 
^evifare  j  it  was  adjudged  againft  the  plaintiff.     Mo.  laj.  pi.  20«.  ,„d  f,^ 
PaTch.  24  Elix.  Anon.  «Jj;  P- 

tkat  1  tmnnitt  y>**  tMife  .ctordingW.    Anderfon  Ch.  J.  f.id.  th.t  inlletd  <rf  th«  word  (poterU) 

!rr.^;  ^t  'Swunrs^ette '  A":'dX^ur^"bV=;i'^^jH\^s^bi?^ 

Tnn.  33  El«.    ?*"Pj^«»^/^^  rlriion  of  her  holband.     le  was  then  urged.  th»t  the  cuftom  might 

7.  A  cuftom  was  fist  forth,  Aat  //«/  £^  Ucmit  for  th,  lord  of 
thi manor  to  ajifs  a  fain  for  the  .hr.aO,  of  a  *J"-J'!«''     frg. 
Raym.  4,  cites  K  as  adjudged  void,  Pafch.  37  El'^    S"^  Wilham 

" Ha  ^ing  ufage  and  cuftom,  it  muft  bepl^ided,  that  it  «« 
fut  h  uu.  Cro.  E.  39a-  Pl-  »S.  Pafc''-  37  El'^-  ^  B.  Arg. 
ates  it  as  held  in  C.  B.  in  Hatton's  cafe. 

Q.  farctnn  by  cuflm  in  his  declaration  mxA  make  mtnttmcS 
the  cuftom,  as  to  lay  the  land  is  of  the  cuftom  of  |'"'f/*"*'' »  ''"'jl* 
IhaU  notprcfcribein  it.  And  fo  it  «  °f  ^-''^^  1*^  '^^  ""V^'ft 
two  vary  in  that  point  from  other  cuftoms  i  for  the  law  when  th« 
are  wnerally  alleged  takes  knowledge  of  thefe  two.  Lit.  i>. 
^l6<.  and  Co.  Lit.  in  his  Comment  thereon.  t75._b. 

10.  It  appears  by  the  Reglfter,  and  many  of  our  books,  h* 
^theremuft  be  a  cuftom  alleged  in  fome  county,  &c.  to  enable 
S:  w!?e  or  children  to  the  wfit  de  rafmaMt  f^J'.  hoaor.n^^ 
fo  it  has  been  refolved  in  parliament.     Co.  Lit.  176.  b.  verftifc 


fincm. ' 


,T.  In  trefpaf,  the  defendant  ju/l^d  by  c  cuftom  «/*'.«'"'«■ 
tf  r.  the  pVAtirnplud  drirduria  fua  Propria  obfyue  «f<»'''«'M 
L  Though  the  plaintiff  fliould  not  hav^  traverfed  th*  c«ife 
ecn^raiy,  but  the  cuftom,  yet  that  was  adjudged  holden  by  ri« 
Ct"  ot  Jeofeils.  as  matter  of  form ;  becaufe  abfque  ^i^ 
contained  the  cuftom  and  more.    Hob.  76-  pl-  97-.    »««*^  ^• 

^%a"ln  covertiAt  the  plaintiff  decbr«l  ^P°"'^; ^f^J^iJ^LllU 
tandem  that  every  fneman  may  take  apprentues,  and  that  infants  ^        347 
■       t'j  ZmfflLt  &c      After  a  verdid  for  the  pbmtiff,  it  was    c.r. b  r. 
Zedt  2r^5   udg-feht  that  this  cuftom  was  pleaded  in  fieri  thc  K., 
rooveu  marrciT  «   J     o         1   ,^gcaufe  cuftoms  and  prefcnptjons  J"'*"""' 

fulrt  Uiem  ;  but  judgment  was  given  for  theplamtiff.    Kaym. 
4.^Gui.    n  Car.  z.  B.  R.    W.n^urft  v.  Gibbs, 


t^^ 


CuSom^ 


Keb.  M.  f  ^.  In  trifpafs^  4^re  claufum  fregit  in  C  the  defendant  pUaiti 
nHiut  v!^*  that  the  manor  of  Q.  is  an  ancient  manor,  and  that  widiin  the 
Tupor.s.c*  iaid  manor  is  a  cufl^m^  that  .ivary  Undnt  haberet  a  way  wer  ibi 
the  plain,  place  wbtri^  &c.  Upon  which  the  plaintiiF  demurred,  and  judg- 
»wrred,be.  n^^^nt  waj  given  for  the  plaintiff  that  the  plea  18  ill*  Sid.  a37« 
csurethe     Hill.  i6  &  17  Car*  B.  R.    Cornelius  v.  Taylor. 

clofe  ap- 

p«ari  oot  of  tb«  tttenor  of  C.  apd  quilibtt  tnhabiunta  haberei  ii  no  faficient  ^vennent,  whicb  the 
Court  agr«^«  snd  it  ought  to  have  beco^ihat  every  iobabitane  withio  the  faid  manor  of  C.  katb 
bad  abd  ufed  a  way  over  N.  (the  clofe  in  wbicH  the  ttefpaCi  waa  fuppolcd.)  Jnd^aiiBit  for 
ihe  plaimi^  nifi. 

'  14.  In  trkftafs  for  taking  three  tuns  cf  hay,  the  defendant 

'     JHft{fi"^  f^  ^"^^  *^  ^'^^  meadow-reive^  chofen  at  a  leet  fecundum 

c$nfiietudinem  manerii^  and  that  Unu  out  of  mihd  the  meaJow^ 

reeve  had  ufed  to  coHeff  the  hijbof^s  rents  j  and  had  ufed  to  have  for 

his  pains  out  of  the  meadow  in  guo^  &c.  as  much  bay  as  he  could 

.    draw  upon  an  ordinary  cart ;  and  fo  juftifies  for  his  load  of  hay, 

.  w^  doth  not  fiver  that  it  was  upon  an  ordinary  cart ;  and  the 

Court  feem  to  incline  that  the  plea  was  not  good,  becaufe  he  had 

not  applied  his  cafe  to  the  cuftom;   fed  adjornatur.    Freem« 

Rep.  loi,  pK  114.    Pafch.  1673.   Lincoln  (Bimop)  v.  Atwood. 

IKeb.t^d,       15,  Jn  a  trefpafs  again  ft  an  ofpcer  of  an  inferior  court  if  a 

sfc.^and^'  f«^fl)w  be  alleged  in  a  court  after  a  plaint  levied^  to  take  oM 

judgineDt     proce/s^  and  he  alleges  that  the^^goft  was  taken  out  (but  alleges  n$ 

for  the       plaint  levied)  he  is  a  trcfpaffer,     Freem«  Rep,  356*  pi,  440* 

Sirind     Mi«h*l&73'    Bennetv.Therne. 

cites  Hitl.     . 

14  Car.  8.  Whore  not  ellcgtog  %  plaint  wa»  adjudged  •  trefpabin  the  xMicer^  in  tbe-cefe  ol 

Fieri  V,  PeavoD, 

1 6.  Trefpafs  for  brealcing  his  clofe,  called  the  market-place^ 
lind  creafiifig  a  ftall  there,  the  defendant  juftified  by  virti|e  of  k 
cuAenQi  of  the  manor  for  all  tenants  to  fet  up  ftalls  there'  to 
^  /ell  i^eir  'goods,  and  that  he  bein^  a  tenant,  &c,  and  a  butcher,  fiet 
MJt.fi,  O^i  there  to  fell  flefli  y  plamtiff  demurred  becaufe  defendant 
did^  dQt  hy  exprefsly,  that  the  market-place  is  within  tlie  manor  ; 
but  the  Court  held  that  there  is  a  fufficiept  averment  thkt  tte 
:  locus  in  quo  is  within  the  manor ;  it  was  alfo  obje6ted,  th^t  the 
ttidcm  i$  to  fet  up  ftalls  for  felling  their  goods,  and  the  plea  ii 
that  he  fet  up  a  ftallto  fell  flefli,  without  faying  (his)  fle(h,  and  fo 
it  may  be  the  fle(h  of  a  ftranger,  and  for  that  reafon,  judgment 
.was  for  the  plaii^tiff  j  but  it  being  a  hard  cafe,  the  Court  moved 
the  parties  to  agree  to  amend  the  plea  and  go  to  trial  on  the  merits^ 
and  fo  they  did,  3  Lev.  190.  Mi£;h*  3<^  Car,  2«  C.  Q.  Ch^ 
V.  BettAvorth,       .  /     *^ 

.  17.  A  cuAom  ought  ^0^ /«  be  laid  in  the  negative yzipgii^i 
%  Ld.  Raym,  Rep,  869,  Pafch.  %  Ann.  O^le  y.  Norcjitfi.  . 
\  18.  In  an  a<%oQ  brought  upon  a  cuftom,  it  ought  toMe'Jb^M 
y:hat  the  cujlom  is^  otherwife  it  is  not  nialntainable.  1  Ld*  Raiyttu 
Rep.  1 134,  1 1 35.  Pafch,  4  Ann,  B*  R.  in  the  cafe  of  Wipchcftc^f 
(Mayor)  n  Wiiks,  '  ^'.    ^ ' . .      "^ 

tOL)   Trii 


(QJ    Trial  of  Cuftotn. 

t.TTTHERE  a  cuftom  is  pleaded  in  the  vilU  courts  cf 
V V    C9untryy  when  the  ctijhm  is  ufed,  there  it  fhali  be  tried 
hr  the  Juftices,  and  by  the  Courty  and  not  \y  the  country,    fir* 
Trials,  pi.  iQ4«  cites  ii  £.  a.  2^ 

2.  Ctmtra^  wherr  if  is  pUaded  in  another  courts  as  the  cuficm 
rfN.  is  pUadid  in  C.  B.  iec.  there  itihall  be  tried  per  pais.    Ibid. 

3.  Centra^  where  it  is  pleaded  in  N.  where  the  cuftom  is 
Jmown.    Ibid. 

[For  more  of  cuftom  in  general,  fee  Cammon^   ^O^^ioDh 
4laSomiS9  I^Cefcrfption,  UOlU    Aivl  other  proper  titles. J 


*  CttftomflT, 


,  •  TIiecoBii« 

noa  law 
u  the  j;cne-' 
Tal  cufton 
^^^^^^^  of  the 

'^'^^^^^^^^""'  realm  I  and 

fartictiUr 

(A)    What  Cuftoms  arc  good.  'if.^w' 

What  Cuftoms  are  good  in  refpeEl  of  the  EJiatcs  that  7^1!!I3^ 
Jball  be  bound  by  them,  l^^-^^^ 

D  faiiji  maAe 

19  £1.  357.  [b.  pL]  46.  adjudged,  that  die  cuftom  of  a  <^«  whkk 
m    jtown  iliat  a  tenant  in  fee  ef feeage^lmed  fl^ll  net  f  d^  *2fci^' 
vifeer  grant  Uajes  for  more  than  fix  yearsj  and  if  he  dpes,  that  SJCcuf. 
the  lea&s  flnll  oe  vpid,  is  a  cuftom  againft  common  reafon,  and  toma,pi.fl3, 
the  Jihcrty  of  [one  that  has]  a  fce-fimple.  (Semble,  ^'^  7  H.^ 

book  intends  a  derife  by  the  flatute.}]  I  af  6. 3. 

♦-+I1  feeiBi 
that  the  word  (dcv'tfc)  b«re  (hould  be  (demire)  and  the  one  if  ficequenlly  nufprioicd  lor  ths 
•thtr/— — ^Jcnk.  S3,  pi.  68,  at  the  end  S.  P.  and  ckca  S.  C. 

(B)    Gavelkind. 

[i.TJ   4  E.  T.  b.  Rot.  2.    Mar|cria,  quae  fuit  uxor  Johannis  *[  'y'l 
A   ^  Godftcy,  petit  yerfus  Wjilielmum  de  Dagenham  m/rf/V-  J^«y»*  76» 
tatemy  &c#  dcfendens  dicit,  quod  confuetudo  de  gavelkind  (unde  cueas!c\-« 
pnedi£lum  *  tencmentum  tenetur)  talis  efl:>  quod  vidua  amittet  Sid.  136.  ' 
d^tcm^  fi  fornicata  vel  maritata  fuerity  (f  quod  di5ia  Margtria  ^'|:  *^"** 
fiperii  Suum  de  fuqdam  fn/lie/mo  A.  pojl  mortem  virijuiy  oh 

i}uoi  dehet  amittere  dotem,     Margeria  concedit  talem  eile  coii- 
iietudinem,  &  J^cit^  quod  nunquam  fuit  conviQa^  fecundum  quod 
IPOQvixSi  debet  fecundum  legem  de  gaveUundj  dicit  enim  qnod  ipfe 

inqniftvijpt 


J7« 


8.  P.  per 
Cur.Frccm. 
Rep.  105. 
Palcb. 
1673.  ia 


4!1tff0tBgt 

inquijivijfc  debuit  ptr  injtdias  quanio  if  fa  fuit  in  parturimJ^y  tf 
iuHc  debuijfet  if  Jam  cum  fuero  fuo  ctepijfe  cum  clam9t  e  i^  hutefio  ; 
txnde  ficut  ipia  nunqimn  convitU  fuit  fecundimi  legem  dc  gavel- 
kind, petit  judicium  fi  debet  repelli  a  dote.  Defendtm  dicit^  qm9d 
f$rnicata  eji^  fdeo  vcniat  junita,  &c.  Kt  jurat  a  di^it  quod  talis  eft 
confiietudo  ut  fupra^  &  i)uod  ip&  eft  femkrata,  &  9#ii  ^  neeeffe  quod 
itft  eapiaiur  cum  fuero  in  parturiendo  cum  buujii  bf  ciamcri. 
Lko  Margeria  in  miiericordia,  &  defendens  iioe  die.] 

a.  The  plaintiff  brought  a  writ  of  dower^  tabe  eodoMred  of  the 
moiety  of  the  manor  of  C.  and  feveral  other  lands  of  the  nature  of 
gavMind  in  Kent*  The  defendant  [deads  the  ftaUiU  ajT  31  H.  8. 
tap.  3.  whereby  thefe  lands,  amongft  others,  were  difgavciied^ 
ttfeofRaa.  fj^^  queftion  was,  whether  this  cdlateral  cuftom  of  endowing 
RicbiL  ^^  ^  moietv  be  taken  away  by  the  ftatute,  or  no  ?  And  it  was 
reiblved  per  Cur.  that  the  JiattUe  extendi  $nly  to  alter  the  eUfcent^ 
and  as  for  the  other  collateral  cujloms^  leaves  them  as  they  were 
before*  Jud'  pro  quer.  as  to  that  point.  Freem.  Rep.  47,  4&» 
pK  57.    Trin.  1672.  C.  B*    Brooke  v.  Thomliofon. 

3.  There  are  feveral  beneficial  cuftoms  of  gavelkind^  as  firft, 
that  they  are  not  forfdtaUe  for  murder^  or  felony ;  2dly,  The 
hufband  (hall  be  tenant  bv  the  ciirtefy,  without  liTue  \  3dly,  De* 
vifcable  before  the  23  H.  8.  4thly,  The  wife  fliall  be  endowed  of 
a  moiety  quamdiu  cafla  vixerit ;  5thly,  Not  forfeitable  upon  a 
ceJTavit ;  6thly,  An  infant  at  15  may  alien*  Arg.  Freem*  Rep* 
40.  pi.  57.     Trin.  1672.  C.B*    Brooke  v.  Thomlinfon. 

(For  more  of  gavelkind,  fee  SDcfcenC^  (BabelfelTl^,  IjcCc  (F»-5.) 


673 
afe< 


(C)    What  Cuftoms  arc  good.    What  not. 

Mo.  sfi%.     [  I .  ^  O  NS  USTUD  O  ex  certa  taufa  rationahili  ufitaia  privat 
x\it\^mT  ^  communem  legem.    Lit.  37.    Davies  t.  31.J 

lule,  and  that  mMlut  u/um  ejt  aholtniuu 

2.  Trcfpafs for  digging  Umd^  the defwndant faid  that itk  four 
acres  adjoining  to  the  fea^  and  that  all  the  men  of  Kent  have  ufod 
time  out  of  mind^  when  they  iifh  in  the  Jea^io  dig  inihi  lend 
adjoining^  and  pitch  /lakes  to  pang  their  nets  to  dry  %  Nele  &id  he 
ought  to  (hew  what  men.  And  per  Choke  and  Littleten  this  is 
no  cuftom ;  for  it  is  cdntrary  to  common  tight  and  reafon*  And 
per  Danby,  filhers  may  juftify  the  going  upon  the  land  to  fifli ; 

*  fbrit  is  for  the  common  wealth,  and  for  the  fnfteoanee  of  feverat, 
&c.  and  is  the  common  law,  quod  fuit  concefltim.  Per  Ftirfast, 
the  digging  is  de/lru^ion  of  the  inberitanccj  and  therefbsr  is  00 
cuftom.    Br.  Cuftoms,  pK  46.  cites  8  £,  4.  18. 

3.  Trefpafs  of  cutting  grafs,  the  defendant  iaid  that  there  tS 
fuch  a  cuftom  in  the  county  of  Kent^  that  when  any  emmies  come 

r  I 'J  Q  1  to  the  fea  coajiy  that  it  is  lawful  for  all  of  Kent  to  come  upon  tbi 
Jand  adjoining  to  the  fame  eoaft^  in  defence  and  fafe-gtmra  of  thi 
^9ot$tsiry^  ami  then  to  usako  tbiir  teeuihos  and  bulwarks  for  tbt 

deftnci 


JUfmii  •fthifdmi  eomiryy  and  faidi  that  at  time  of  the  lame  tref^ 
paus  enemies  came,  &c.  by  which  they  dug  to  make  trenches  and 
bulwarks,  &c.  And  per  Jenny  it  is  the  coitimon*law  to  do  fo  in 
defence  of  the  realm.  But  Gatefby  contra  inde,  &c.  quaere.  Br» 
Cuftoms,  p).  45.  cites  8  £•  4.  23. 

4.  In  die  Law-book  are  many  cafes  o^  cufidmt  allowed  for  farti^ 
tular  reajons  in  particular  places^  which  if  they  were  genera^ 
would  be  contrary  to  law  and  conmion-equity,  and  this  in  lands, 
goods,  and  liberties,  and  as  well  in  caufes  fpiritual,  as  temporal  \ 
and  therefore  the  cuftom  of  borough  Englijby  gaviUind,  and  for  aa 
in/ant  tofellland^  if  they  were  general,  would  be  againft  common 
right ;  but  yet  they  are  allowable  upon  particular  reafons,  which 
are  not  now  difputable,  in  certain  particular  places.  Arg.  Mo.  583. 
As  tenant  of  the  church  of  Hereford,  that  holds  in  focage,  iball 
be  in  ward  tb  the  dean  and  chapter,  which  is  contnuy  to  common- 
law  and  equity,  cites  8  H.  3.  Fitzh.  Prefcription,  53. 

5*  So  the  cuftom  of  tenant-right^  in  the  north  parts,  that  one  S.  P.  Arg. 
who  takes  eftate  by  deed  and  livery  of  feifin  for  his  life  (hall  have  ^^•s^^-pl* 
inheritance  cuftomary  defcendable  to  his  heir,  and  the  lord  com- 
pelliUe  to  make  to  every  heir  and  purchafor  fuch  eftate  for  ever  1 
which  is  contrary  to  common  equi^ ;  but  allowable  for  the  policy 
of  ftrengthening  the  borders  againft  Scotland  with  fuch  perfoas, 
as  fludl  not  be  removeaUe,  and  fliall  increaie  in  unity  of  alliance 
and  confiinguinity,  whereby  they  will  join  with  much  greater 
courage  in  the  fervice  againft  the  Scots.  Arg.  Mo.  588.  in  pL 
796.  Xrin.  41  Eliz. 

6.  So  the  cuftom,  that  the  executors  of  a  copyholder  for  life  fiaU 
havi  the  land  for  a  year  after.    Arg.  Mo.  588. 

7.  And  the  cuftom  of  Cheltenham  in  the  county  of  Gloucefter, 
that  if  a  tenant  in  bafe  tenure  of  inheritance  taket  femcy  and  has 
ijjue  Dy  her,  and  dies  \  and  the  feme  takes  fecond  baron  and  Jbe  has 
tjfui  by  him  \  he  Jhall  gain  the  land  to  him^  and  j^  he  has  noiJfu$ 
fie  fh^l  have  the  land  for  his  life  and  twelve  years  after.  Arg. 
Mo.  588. 

8.  So  the  cuftom  of  Ltnne  is,  that  if  any  vill  takes  toll  of  a  ' 
frtemesn  of  Linne,  bt  JhetU  take  as  much  in  withernam^  when  any 
of  fuch  place  comes  with  goods  to  Linne;  and  this  allowed  a 
good  cuftom,  or  erantaUe  by  charter,  and  th^fe  of  KewcafUe^ 
who  have  taken  toB  of  one  of  Linne,  have  made  recompence  upon 
widKnuHn  there  taken,  which  is  contrary  to  common  equity^ 
that  the  goods  of  one  man  ftiall  be  taken  for  the  fault  of  aaothec» 
Arg.  Mo.  588.] 

9.*  Bo  the  cuftom  oftbecinque  p^rtSy  and  of  the  tower  of  Lon**  Mo.6od.  pt« 
don,  to  take  tuithesrnam.  of  Londoners^  if  any  Londoner  has  arrefted  ^^  £)^'"* 
a  freefBon  of  the  cinque  ports,  or  of  the  iibe/ty  of  the  tower  is  c.  b.  in 
againft  common  equity,  but  the  cuftom  is  good,  by  reafon  that  cafe  of  Pu 
tbofe  places  arc  to  be  full  of  people  for  (afety.    Arg.  Mo.  588.        veTan,V 

ctfe  wM  ^ouehlid  Amoo  18  tWt.  between  a  frtemtn  of  Dkpc  in  France,  and  •  freeman  of  Sand. 
^nekt  wbicb  waa  upoA  ihe  lame  cuQotn  of  Sandwich  put  in  are,  the  coofidcrition  of  which  wia 


jiilcd  by  the  Qu<-an  upon  ihc  letters  of  the  King  of  France,  to  Wray  and  Dyer,  and  to  two 
Ctviliana,  «v1)o  certti^cd  the  cuftom  ^od  ;  but  Anderfon,  Walmfle)',  Owen,  and  Beaumont,  held 
Ibe  prcicnptfoo  nai  good  {  bvt  WaUndey  doubted  such|  bcoiBfc  the  j  pom  tre  placca  dclienQve 

of 


•i8o  CUffOWSf* 

of  the  raliB,  whertbf  tfier^  nuy  be  a  fpecial  reafon  i)t$.t  thcf  Q»ll  not  attend  elfewliere  for  tlm^ 
juftk»tbaD  within  the  cinqoe  porti.-*-— a  And  ici.  pi.  8^.  $.  C.  adjudged  .tyifkntof  all  tlir 
juiiiccai  tkat  cb«cuft«iri  (hall  not  Im  alloMMd  i  wttd  Mat  jadgineot-Cball'  be  gtvcn  tor  the  plaimiff. 

10.  60  in  trefpeA  the  defetidant-  juftified  by  a  cufloni)  that  if 
h$gs  came  int9  the  ftre4t  ibty  JhdaU  64  taktn  and  kiiUd  and  carried 
t»  tb§  h9fpitai  for  fiiftenaoce  of  the  poor  there,  and  fedlowed  good, 
diougfa  ^contrary  tb  eqwitv.  Mo.  '588,  589.  Arg.  dees'  1 1  R.  2. 
FitJBh.  Cuftom  |Hw  4jfr;      '         • 

11.  So  t\xt  Qt)&asti  ]^f  Tork^  ^tMgSdds  tbire,  fir^gn  hmght^ptd 
foreign  fold  (hall  be  forfeited,  is  a  good  cuftom,  but  againft  com- 
mon equity ;  and  if  it  was  univerfal  throughout  the  realm,  it  cer« 
tainly  would  not  be  allowable.  Mo.  589.  Arg.  cites  D.  270.  10 
&  II  Eliz. 

ti.  So  in  Londun^  a  viUein  inMiting  there  for  ajeixr  ttizSL  be 
Snfrancbifed.    Arg.  Mo.  589.     \ 

(D)    What  Cuftoms  are  good. 
What  Cuftoms  (hall  be  good  in  DtftruSiim  (fa 
Prefcripthn.  ^ 

S.e.  cited  [i.  /^O.  9.  William  Aldred  58.  b.  is  cited,  that  the  29  EI. 
^'«-  ^'^^'  V^    Bltod  brought  an  adion  upon  the  cafe  againft  Mofely, 

i!ilsee  ^'^^  counted^  that  whereas  time  out  of  memory^  ^c,  there  bad  been 
Cuftun  (C)  feven  lights  to  his  boufe^  the  defendant  in  Torit  city  had  er tiled  an 
P**  *•  ^*  ^*  hovfeupon  his  land,  and  popped  them,  to  which  the  defendant  faid^ 
tit.  Slop-  That  the  cujlom  of  the  city  is  &c.  thatfuch  ohfiruCfion  fuper  t  err  am 
ptog  lights  ,Jiiam  per  etdificationem  is  lawful^  and  adjudged  not  good,  becaufe 
per  tot.        ^g  cuftom  cannot  take  away  the  prefcription,  and  it  mav  be,  that 

die  prefcription  began  by  grant    ^are^  for  there  is  juch  cujlom 

in  London.J 


(£)     What  fhall  be  again/i  tbt  Law  if  Reafotu 
»  .     .  •     •  . 

Hob.  175.    [^*  ¥T  is  aot.  a  good  cuftom  in  London^  that  if  any  fir  anger 
pl.  106.  '   X .  CMRMI  in$a  any  parijb  in.  London^  end  diirihetyti  and-^hh 

rm^'s.  ^^y  "  carried  and  buried  out  tf  the  parijb^  that  fo  mack  JIM  be 
c.  ad-  '  paid  for  his,  bmrial^,  and  other  mings  belonging  thereto,  as  for  the 
jadged*^  feniK>il,  kc.  to  the  parijb  where  he  dies^  as  it  paid  im  tie  fhea 
byTv^f^n  ^^^^  ^^'  buried  \  for  this  is  againft  reafon  to  bind -ftfaagersby 
aftabadcuf.  fuch  a  cuftom  for  burial,  who  are  not  compeiUUe  tacome  to  the 
t«n.  Mod.  church  to  receive  the  lacraments  there.  P.  IS  Jsu^-  Sir  J.  Fcr- 
103!°  ^'  r^'^  ^^>  refolved  per  Curiam,  and  a  prohibition,  granted  accocd- 
ingly,  upon  a  fuit  in  the  fpiritual  court,  by  the  parifli  of  St*  Bot- 
tolph,  London,  where  the  party  died,. for  thcfedudesi}  .. 
CrcKT.«o3.  [2.  It  is  a  good  cuftom,  that  whereat  J.  &  it  felfedim  fn^f 
ad'i^^d^'  ^f'^ ^^^^^  ^  ?*  ^^^  ^"  ^^^  tenements  in  the  faid  town  are  held  of 
^^thVcttf.  ^^*  fa^  manor  i   that  hg  and  all  tbofe^  &c.  bavi  bad  time  out  of 

mindf 


€nSom0^  i8i* 

jHtnd^  &c*  a  haiibou/ij  parcel  of  the  faid  manor,  nuuntained  at  <o°^  >*  ^ 
their  charge,  and  that  this  bakehoufe  was  Jufficient  t0  bah  bnad  \^^^ 
f§r  all  the  inhaJkitant^^  OMd  for  all  pajjiuggrs-  through  ^  laid  hiacraanu, 
town,  axid  the  bread  there  baked  and  ufed,  &c.  to  be  fold  at  rea-  ?^^'^^  ^Y 
fonaUe  prie^  and  that  no  other,  perfon,  within  the  iaid  town,  had  ^.y^have  i 


^  jplace*      H.  3^  ^^*  o»a«   occwvon  oir  V7.  rarmcr  ana  pendven- 

Brooke,  per  Curiam.  M.  32.  33  EL  B.  R»  adjudged,  for  this  ture  their 
might  have  a-  fe^fonable .  b^^innkig  to  bind  his  own  tenant^  as  ^"^*  ^^'^^ 
this  only  does,    Co,  8.  125.],.  Simian 

thiscondi- 
ticto.  Lg»  143.  pi,  109.  S.  C.  trgued.-^— ^Ow,  67.  S.  C.  adjudged,  that  the  uEdon  will 

'DOC  He.  -S.  C.  citeoS  Rep.  125.  b.  as  adjudged  per  tot.  Cur.  a  reafQoable  cuftom. S. 

C.  cited  t  Brownl.  179.  Arg.— — S.  C.  cited  a  Built.  195.  Arg.  as  adjudged  a  good  and  rca« 

inftbkciaiUiiiw ^S.  C.  ciled  3  BaUL  $t.  by  Coke  Cb,  J.  who  faid,  that  tbe  pUiDtiff  ought 

to  aver,  tHat  his  oven  was  fuf&cient  to  fervc  them  »1J.-    *»    .^a  Roll.  Krp.  ftoi.  Arg.  cites  S.  Ct 
Raym.  327.  Arg.  cites  S.  C.  and  Mich.  1657.  B.  R.  Allot  v.  Jacksow, %nd  refolved 
tbat  the  plaintiff  muft  aver,  that  his  mill  was  fulbcient  10  grind  all,  and  that  be  waa  bound  £• 
#0  dow 

.  £3.  If  there  be  a  truftom  within  the  parifh,  that  the  par/on  cf  ^°*  sss* 
tki  &id  fari/h  0ught  yearly  u  find  a  bull  and  a  b$ar  within  the  f^fgi.  fay, 
fiud  pariin,  for  the  increafe  of  cattle  for  the  maintenance  of  hof-  adjudged  * 
pitality ;    end  tbat^  in  eonjidiration  thereof^  tht  parfou  Jball  have  '*^  ^^. 
tbt  tenth  of  tbi  increafe^  etc.     This  is  a  good  cuftom,  for  it  ia  Lcro.  e!* 
grounded  upon  a  good  confideration,  inafxnucb  as  the  parfon  Ihall  569.  pi.  4; 
have  the  tythe  and  tenth  of  the  increafe.    Tr.  39  El.  B.  R.  per  p^^'**^'*|'^* 
Curiam.]  .•  .c^udg;^; 

-——See  Adiooa  (N.  c)  pi.  35,  aod ibf  doim  ibcre. 

[4.  It  18  a  good  cuftom,  that  where  he  and  all,  &c.  have  time.  «Buift.i95. 
out  of  mind  been  feifcd  of  a  mill  in  the  parifh  of  D.  that  all  tbr  diner.'s^c" 
inhabitants  within  the  faid  parijb  ought  to  grind  (ill  $be  grain  /A^.  adjudged 
they  expend  in  their  mejitages^  or  tenements,  at  the  Jaid.  milL  ^^:^'*'*^ 
This  is  a  good  cuftom,  though  all  the  inh^itants  are  not  his  ^  ^^°"  * 
tenants.    M.   11  Ja.  B.  R.  between  Higgs  and  Gardiner  ad- 
judged s   for  this  cuftom  may  have  a  reafonable  beginnings  as  by 
cooipoGtioii  upon  building  the  mill.] 

f  5.  A  cuftom  againfl  reafon  is  void.    D,  I.  Taniftry  32.  b.] 

[6.  [Js]  a  Cuftom^  which  is  injurious  and  pajudUial  to  a  muU 
titudef  and  beneficial  only  Ufome  particular  porfan^-  is  repugn^t  to 
(be  lawof  r^on.    Davies  i.  Taniftry  32.  b.] 

[7.  A  .cuftom  in  a  town  for  a  Urdto  enter  into  tie  lands  of  hit  Fitch.  CoC' 
fenemtj  fill  ah  agreement  made  for  tbe  arrears^  tuben  the  ^^^f^^'^^^^^'ifi' 
ceofa  ferMtieo  jears^  is  not:  good,  for  it  is  an  ill  ufcge  toouft^  a  ^^  p.'njh, 
man  of  Us  tnhcrttance,    43  E.  3.  32*  Curia.]  45^  9  ^•^ 

is  not  |ood  to  oull  a  man  of  his  inheritance  without  anfwer;  befides  the  nf^ge  was  alleged  to  bo 
in  bit  vlll  ooly«  ood'aoi  in  tbe  dciglbourbbod.-  >  ■  ■  S.  CX  cited  Arg.  Built.'  115.' 

r8.  But  if  thie  iuftem  had  enundtd  itfdf  into  many  towm^  it  FiieH.  Cuf. 
Ubt«goid..43E-3-3^.]  s^ciScV?. 

feemr'to  be  admitted. ■  ".S—  fupra,  pi.  ;•  in  €h«  not'*. 

[9.  it 


f  Fitzh.  f  ^  It  IS  a  good  cuftotn^  that  tbi  tinants  $f  tbt  manor  ought  of 

^^[^])^2V  ihmfilvis  to  lioofo  a  beadh  to  coUoSf  tbt  rent  and  amercements  of 
•r^/^fe.  ^  tnanoTy  and  ♦  that  if  the  headie  he  notfujleitntj  that  tbt  tenantt 
c.^^^..^'  Jhall  anfwer  tbem  to  the  lordf^    44  £»  3.  13.  II  U*  4.  2.  II  H, 

jl.  73.  cite*  6.  52.  \y*} 

Br.  Avowry*  pi.  15.  citcf  S.  C.-«— *Br.  Cuftomt,  pi.  18.  cites  14  H.  4,  ft.S.  P.  But  tl 

)i.  4.  a.  bai  00  (uch  point|  and  therefore  Roll  fcemi  to  be  mifprioted  tor- 14  H.  4.  a, 

fio.  Jlfo  die  cuftom  is  good,  if  it  be  befides  wfaaris  before^ 
that  if  the  btad/o  ettBed  by  the  tenants  refufes  to  eh  k^  that  be 

r  182  '\Jball  hi  amerctd^  and  that  the  lord  maf  dijfrain  bim^  till  bt  bath 
found  fureties  to  perform  bis  office^  though  the  tenants  are  to  an- 
fwer for  him.    ii  n.  6.  52.  D.j 

Xffae  was  1 1.  It  is  a  good  cuftom^  that  the  lord  of  the  town  Jhall  have  ta 

token  open  jj/,  y^/^  ^^^  jjjggp  of  Jlrangtrs^  which  come  Upon  tbt  land  if  bis 

tSst^Afu^  i^ttants^  and  not  the  tenants^    46  E.  3*  13. 

mnujhmdd 

k€V€  tbem  to  tbefotd^  mud  «ff  the  hrd^  fnut^  &e,    Br,  Caftomi,  pi.  8. 

Titzh.Brief,      f  i2.  It  is  a  good  cuftom,  that  when  a  man  bath  agifledbis  cat--  . 
s!*c?^but'**  ^^  "■  ^  P^^^^  '*  '^*  *^  ^f  ^  g^^^t  fnow^  for  neceffityio  cut  tba 
5.*  p!  docs    hranchts  of  the  oaks  for  tbtm.    46  £.  3.  12.  b.  admitted ;   bat 
HOC  appear*  fach  ufage  IS  not  fufficient^  unlefs  it  hath  been  time  out  of  mind^ 

•  &c.] 

And  the  [13*  It  is  not  good  cuftom  in  a  leet^  that  if  the  petit  12  mdia 

c  ******  h  Id  **-^  f^V^  prtftntment^  and  it  is  found  falft  by  the  grand  imque/fy 
that^bu^t'  ^^^  fho  petit  12  Jhail  bt  amerced  I  for  this  is  againll  common 
motrm/em^   fight,  and  cxtoftion.   9  H.  6.  44.  b.  Curia.] 

bmt  exter* 

tioM  ;  for  the  vcT(ii£l  of  the  one  la  u  intended  in  th&  law  to  be  ai  good  at  the  Yer^i^  of  the  oilier 

M.    Br.  Cuftoms,  pi.  3.  cites  S.  C.  Fitzh.  tit.  Cuftom,  pi.  1.  c'ltet  S.  C.  ' 

Br.  Cuf-  [1^.  £11/  it  is  a  good  cuftom,  that  if  they  conceal  any  thing  that 

dt?*  sfc^'  wf  *r  to  be  prefentedy  that  they  jhall  be  amerced.    9  H.  6.  44.  b.] 

_Fiuh.  Cuftom,  pi.  1.  cites  S.  C. 

Br.  Pre-  [15.  It  M  a  gpod  cuftoHT,  that  tvtry  man  of  the  town  that  hath 

p  "S8.°cites  ^^  ^"fi  '''^'  adjoining  and  abutting  to  the  Htgb-flreet^  may  fell  all 
s.  c.  The  merchandizes  in  his  ft>op  within  the  /aid  boufoy  in  the  time  ef  the 
Prior  of       market  which  is  held  in  the  Hiph-fireet.    «1  H.  6.  ro.  b.  2<i  1 

Dunftabl^'i  *     -^  y  J   s 

Cafe  the  prefcKption  W2S  held  ill.  Afterwards  the  defendant  prefcribed  the  caftom  of  the  vill  to 
be,  that  every  btirgefs  feifed  of  any^  houfe  adjoining  to  the  HigVftreet,  may  fell  in  hit  own  honfct 
and  that  he  is  a  burgcfst  and  was  fetfed  of  a  hotife  ai^tning  to  the  Higb-ftreeij  and  fold,  jkc— 
a  Rep.  sa?.  a.  cites  S.  C.  and  held,  that  the  defendant  pleading  himfeU  to  bet  hoolholder .witfaio 
the  Ciid  vill,  and  prefcribed  as  fuch,  was  not  good,  &c* 

4  Le.  asg.  [ig^  It  is  a  good  cuftom,  that  a  copyholder  in  fee  may  ctitjowu 
Giifc^oVk'a  *^'^^^  and  fell  them  at  bis  pleafure.  P.  6,  Ja.  B.  between  GlafcocI; 
cafe,  s.  c.    and  Peche.  J 

Jl  S.  p.  adjudged. 

•Cro.Car.  [17.  But  otherwife  \t\sofa  copyholder  forlifk.  Pr  6  Ja.  B. 
2i?i.Roc  Tn  7  Car.  ft  R.  between  ♦  Roo^e  and  Huggifts,  adjudged,  upon 
*^"  '  afpecial 
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z  fpeci^  vetdiBt  per  toUam  Curuon^  where  the  cutting  of  elms  by  a  ^^  ▼•  Hh^ 
copjboMer  for  life,  by  fuch  cniftom  was  adjudged  a  forfeiture,  Jij'dgid^" 
and  cited  %  P<»well  and  Peacock^  adjudged.    Hobert's  Reports  16.  _jo.  S45. 
&id  by  W.arl]iart<¥i  tp.  have  been  lately  adjudged.]  p'- "^  s.  c. 

tpf.  CMr,                )  Cro.  J.  ap.  SL  C.  ad]a<lKed.*-«f-S.  C.  cited  Cro.  C.  Bit.  and  the  precedent 
Ihewa  to  the  Court. Noy.  a.  citt»  S.  C— — — S,  C.  ciied  2  Biownl.  89, 

f  18.  [But']  It  is  a  good  cuftom,  that  a  copyholder  for  Isfe^  who  BrownC 
bj  ti^Ofn  mqy  name  his  fuccejfory  may  cut  timher  trees^  and  con--  R^oVi,*y'* 
vert  them  at  hU  pleafure  \    for  he  is  quafi  a  copyholder  in  fee.  M^roo/s. 
Tr.  10  Ja.  between  Rawles  and  Mafon,  per  Curiam.  1  c.  ad- 

jurfgcd.— 
a  Brovn).  85  to  91.  S.  C.  argued  by  coanfcU  and  ibid.  iq8.  to  103.  S.  C.  .debated  by  the  Court, 
aud  judgment  for  ibe  dcfead^ut  thai  the  cuftom  wa«  gooi*    ■  ■  ■  S»  C.  cited  Cro*  C  aai.  in  pU 
7,  by  Croke  J. 

19*  Where  a  cuftom  is,  /£«/  #v#rjF  tenant  of  the  manor^  who  f  183  1 
diftreims  for  damage  feafant  in  his  manor  Jhall  impound  in  the  park 
of  the  krd^  or  Jhall  be  amerced^  this  is  no  good  cuftom ;    for  the 
krdis  not  damnified.    Br*  Cufloms,   pL  31.   cites  zi  H.  7^  20. 
per  Filber  an^  KingfiniU. 

lO.  So  where  tenants  make  a  law  that  each  parifiioner  /hall  pay 
ennualiy  to  the  church  fuch  afum^  and  if  not  that  he  Jhall  forfeit  to 
the  lord  20d.  this  is  no  good  cuftom  or  reafonable  law ;  for  the 
lord  is  not  damnified  by  this  non-payment,  nor  is  he  to  take  profit 
if  it.    Ibid. 

21*  Cofitra  \f  he  ws^a  to  fo* felt  2od.  to  the  church  wardens^ 
^.  and  per  Pollard  it  is  a  good  prefer!  ption,  or  cuftom,  that  the 
tenants  of  the  manor  near  ft>aU  not  fifi^  unlefs  in  the  lord*s  boat  \ 
for  the.  lord  is.  at  charges  in  reparation  of  the  boat^  and  fo  he  is  by 
reparation  of  the  park  or  pound,  which  Klingfrnil  denied.    Ibid. 

az.  A  cuftom  was  to  have  fo  much  per  ton  of  every  Jhip  which 
eame  in  to  IV,  itc.  It  was  obje^ed^  that  a  tun  of  fome  merchan- 
dixiS  was  not  worth  fo  much  as  they  claimed  to  have  for  the  cuf- 
tom, yet  it  was  adjudged  good.  Arg.  Sid.  18.  cites  Mich.  23 
Jac.  Rot.  3009.    Napper  v.  Manfell. 

23.  A  cuftom  to  ele£f  a  camn  tofucceed  in  tho  next  vacant  place^ 
there  being  ao  vacancy  at  the  tinu^  was  held  to  be  ridiculous,  and 
a  mandamus  was  denied.  2  Jo.  199.  Pafch.  34.  Car.  2*  B.  R. 
Vtb  Owen  v«  Dr.  Staiohow. 


(F)     ff^bat  Things  may  be  done  by  Cuftortu 

£l«  T  T  is  a  cuftom,  that  when  one  goes  to  plough^  that  he  may  «Br.  Tref- 
X    turn  hit  plough  upon  the  land  next  adjoining^  be  it  foWed  or  paft^pKaii. 
not*.    22  £.  4.  8.  b.  adjudged i  but  f  21  E.  4.  28.  b.  dubi-  "^''g '/nd' 
tatur.]  J'lE.VsS- 

tbjt  it  i«  a 
good  Juftificatioo  ii^  trefpafi  for  fubverting  the  foil,  and  feediog  the  grafs  by  a  co(Ioib>  that  he  may 
euro  nil  plow  upoa  the  laod  next  adjoini-ig,  by  which  he  fo  did,  and  hit  horfcs  in  the  turnins  fub- 
▼erted  a  foot  of  laod,  aod  uxtk  a  mouthful  of  graU  coocra  voluiitatcm  f«im,  and!  well.     ■      .S  P. 
Xlav.  30«  a.  hj%,  ia  the  cafe  of  Taoiflry,  aud  ibid.  3a.  b.  ctfits  tt  £.  4.  sd.  . 

f  Br.  Cu(lomt|  pL  51.  cttos  S.  C.  and  that  the  cuflum  was  admiiud  ^ood,  bu:  (ayi  not  ing  of 

itf 


i83  €iMm^ 

ki  being  good  to  cafe  the  land  be  fowni  but  tbat  he  may  do  it  i^  the  land  be  not  fowil  witir 
grain.  And  per  Cur.  be  Ihall'  lay,  tbat  it  bu  been  ufea  time  out  of  mind,  but  Ibgll  not  Uy^ 
^aod  liccbit. 

[%.  It  is  a  good  cuftoRi  to  drj  mis  upon  the  tanJ  of  anothef 
man,  in  favour  of  fifhing  and  navigation.  Davies  i.  Taniftry  32* 
b.] 
•  Br.  Cuf.  [3.  It  if  no  good  cuftom,  that  none  fiall  put  his  cattle  into  his 
*?J»«»P^j^*-  land  before  the  lord^  for  it  it  not  reafonable,  that  if  the  lord  will 
•nrs.'p.by  no^  pu<  in  bis  catde,  tbat  the  tenants  (hall  lofe  the  profit  of  their 
LicUeton.     foil ;  hut  if  a  day  is  limited  it  is  otherways*.    21  £•  4.  bf.  2  Ht 

i«.;5"f..  ♦•  *♦•  •*•  ^*^^^  '•  ^^"^^y  32.  b.] 

citu  S.  Q..     >   >ritth,  CuHom,  pi.  to.  citea  S.  C.  -S.  C.  cited  per  Cur.  5  Rep,  84.  a.  b. 

Br.  Cut-  [^,  It  is  a  good  cuftom,  that  none  Jhallput  in  any  cattle  in  cer^' 

^^'lsl\  tuin  lands  after  the  corn  cut^  and  vines  till  Michaelmas  foUowingf 
a.  aa.  that  hut  that  two  menfiall  have  their  great  cattle  there^  to  take  the  firfl 
the  cuaom  fgifin  of  the  pafture  \  and  this  cuftom  is  good  againft  the  lord  alio, 

u,  that  none  ''^  tf  17  ^»    «  /  k  1 
Ihall  put  in   48E.  S-  23.  b.] 

bit  beafft  after  the  corn  cut  and  carried  away,  till  Mich,  and  becaufe  the  platntiff  put  htabeafta  'in* 
he  took  them,  and  faid,  chat  he  i«  lord  of  the  foil ;  and  the  other  faid,  that  the  ufage  exteoda  at 
well  to  the  lord  as  another  pcrfon,  and  the  other  c  contra.  48  £.  3.  a3»  hu  no  fuch  point. 

*Ci84] 

[5.  It  is  no  good  cuftom,  that  the  lord  of  the  manor  Jball  detain 
a  dijhrefs  taken  upon  the  demefnesj  till  a  fine  at  his  Will  paid  foj" 
the  damage.    Lit.  46.  Davies  i.  Taniftry  33.] 
5ee  *'^  »J-      [6.  A  cuftom,  tbat  the  lord  may  take  for  his  heriot  the  heafi  of 
not  (C)  (H)  ^  ^ranger-y  levant  and  conchant  upon  the  land  of  the  tenant^  is  not 

good.    D.  3.  El.  199.  Davies  i.  Taniftry  33.] 
•s.  P.  For      [7.  A  cuftom,  that  the  lord  of  the  manor  fiall  have  2d.  [3/.  J 
bave"a  Uw-/^''  ^  poundbreach  of  every  firanger,  is  not  good*.    21  H.  7.  40, 
Itti  com.     Da.  I.  Taniftry  33t«  zz  H.  7.  Z3,  Z4.    But  is  good  againft  the 
»«»»ce-        tenants  of  the  manor,    zz  H.  7.  z3.] 

ment.  Br, 

Cuftoroa,  pi.  3a.  citea  ai  H.  7.  40.  ^«        Ibid.  pi.  75,  citea  S.  C«  and  Fttth.  tit.  Pre(cription«  pl» 

67. Br.  Prefcriptioo,  pi.  40^  chea  S.  C.  and  fame  diverfity.— — -Fiub.  Frelcriptiooy  pU  ^7. 

citea  S.  C. 
t  Br.  Prefcription»  pi.  106.  ciiea  S.  C,  and  fane  diTerfity. 

[8.  Where  by  a  cuftom  the  homage  of  the  man$r  hath  ufed  time 
out  of  mind  to  make  by-laws  for  the  better  ordering  the  tenants 
of  the  manor,  touching  their  common^  under  a  pain^  it  is  a  good 
eufiomf  that  the  lord  of  the  manor  hath  ufed  time  out  of  mind,  &c. 
to  dijirain  the  cattle  ef  him  that  broke  toe  by^hwsj  for  the  penalty 
in  any  place  within  tie  manor^  though  it  be  within  the  proper  foil 
of  the  lord,  or  others,  and  not  in  the  lands  of  the  offender,  lor 
this  is  not  ifluing  out  of  the  land.  D.  15  El.  322.  23*  adjudged  ; 
but  there  24  moved  again  in  another  cafe.] 

9.  It  was  (aid,  for  law,  tbat  by  no  cuftom  can  beiliff  •r  fleward 
leafe  frank  tenement  \  per  Cur.  contra  of  copyhold,  as  it  feems,  if 
it  be  taken  in  Court  according  to  the  cuftom  of  the  manor.  Br« 
Cuftoms.  ph  33.  cites  Z9.  Aft*.  9. 

aOt  The  cujlom  of  York  is,  that  ^feme  covert  may  take  landfur^ 
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i^djei  by  her  haroHj  §f  the  gift  ff  the  haron^  and  that  if  tie  tarcfi 
t/i/cemtinues  and  dtet;  and  the  feme  dees  not  clatm  witiin  tie  year 
emddetf  Jbe  fi^all  he  hatred.  Br,  Cuftoms.  pi.  56,  cites  12  H,  3« 
suid  Fitsib*  Prefcription,  61  i 

1 1 .  Of  every  ciiftom  there,  are  tiwt  ejjentlal  parts^  \\t.  time  and 
ufage ;  that  is^  time  out  oJF  milld,  aod  continual  and  peaceable 
iifiige  without  lawful  intehruption.    Co.  LItt.  tio:  b. 

12.  That  mav  be  good  by  cuftom  without  confideration,  whicH 
will  not  be  good  by  prefcription  without  confideration,  as  cuftom 
l«  imrTk  its  pUtv  upen  the  bead^land^  aiid  fo  for  fifiermen  to  dry 
their  nets  upon  die  land  of  another,  and  fo  t§  dig  the  lands  of  other t 
U  make  bulwarks  in  time  of  danger,  &c;  becaufe  thofe  things  arc 
pro  bono  publico.  3  Lev;  307^  308.  Trin»  3  W;  &  M.  iii  Ci  Bj 
In  the  cafe  of  Simplbn  v.  Bithwood; 

(G)    IVbat  fhall  be  agakji  thfe  W  of  Reajbh,      [  ifij  J 

[l«  TT  is  a  gix)d  cuftom^  thai  the  corporation  ^LitchHeld  have  mo.  ^3!; 
J.    bad  a  market  th^re  titne  out  of  mindy  &c*  and  that  the  p^..  n^^ 
corporation  ought  to  repair  the  way  to  it^  and  to  appoint  a  beiUnan  {Jj^'^jJ^^'^  ^ 
that  ought  to  fiueep  the  market^pla^e^  and  in  rjecompen'ce  thereof^  the  c.  and  c'he 
jfaid  heUman  time  Ota  of  mind^  kc.  from  Ihofe  that  brought  tbtir  ciiftom«d« 
grain  to  die  &id  market,  and  untied  their  facks,  there  to  fell  it,  bad  ^^^^ 
tifed  to  take  a  pint  of  grain j  if  it  was  but  one  buflfil  or  under^  but  tbougb  the 
if  it  was  above  a  bujhely  then  a  fsiart^  to  the  life  of  the  /aid  corpo^  TiA^u*^ 
ration  j  this  is  a  good  cuftom,  tot  the  men  mat  are  charged  by  it  b^oJghHii 
have  a  reafonahle  benefit  thereby;    P.  1 1  Ja.  B;  R;  between  Hill  to  be  fold  i 
tod  Hawkes^  &  Tr;  I2  Ja.  B.  R.  adjudged;]  butwuboui 

coftom  toU  is  not  dac  of  common  rizht  of  corn  btougbt  in  obly  and  Hot  fold.'  '  i  Bulft.  9011 
&C.  HiU  V.  Hanks,  S.  C.  and  the  cuftom  adjudged  good;  "'■•Roll.  Rep.  U  S'*  C«  adloritttuf; 
Ibid.  44.  pi.  IS.  S.  C.  adjudged  the  caftom  good, 

[2.  It  is  a  good  ciiftom,  that  the  corporatiok  of  GhlVefend  bavi  .^  Brdwhi;^ 
ufed  time  out  of  memory  to  maintain  a  barge  for  paffengers  between  ||^^  ^^ 
Gravi^ndand  London^  and  that  no  foreigner  ought  to  carry, any  jac.  c.  B.  ^ 
perfon  from  Gravefekd  to  London^  mtbout  licenie  of  the  company  of  ^?^*i*"« '* 
watermen  of  Grave/end.    M.  5  Ja.  B.  R.  between  Plncocke  and  "gtied  by  . 
Bixdfrsi  adjudged  Upoh  evidence  at  the  bar.]  couofd.ani' 

debated  by 
the  Court.     ■    r        ;s,  fc.  cited  Arg.  ttaym,  31 7 • 

r3.  It  is  i  gocd  cuftom j  that  where  ihe  Bijbop  of  Sahitti  ihai  Hob.  iJg; 
feifed  in  fee^  in  the  right  of  his  bijhoprickj  of  certain  mills  within  \'t\l^\i 
ihe  city  of  Sarum,  that  all  the  inhabitants  refident  within  the  city  Jac*  S.  C; 
in  any  ancient  meffuage  held  of  the  /aid  bijbop^  have  ufid  a  tempore^  titcd^Sty!' 
&c.  all  their  grain  byfuch  inhabitants  in  their  fyid  boufes  fpefiti  at  ^^{,  \nctfe 
ike/aid  milb^  and  mot  el/ewkerei  without  licence^  iSc.  to  irindy  and  ^^'^  ^* 
pay  for  tb^  faid  grinding  ^  and  In  confidtratioH  thereof  the  bijhopii  ^lf^JI7 
b  tempgre^  &c.  have  ufed  to  keep  fervanis^  &c,  to  grinds  dnd  loaders  fo.  xVm.  , 
to  carry i  &c.  {dr  here  aire  miUual  ^Ofifid^tMimu  lod  mutual  i65d.iothii 

Vpi.  Ylii  ?  aaiw»  ***»^^'**'- 
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Vtughan  ▼.  actions  lie ;  for  one  is  to  grind  there,  and  fhe  other  tomtintain  hJ^ 
P '»d  df^  "^''^H  ^"^  ^*  provtCofi  for  grinding.  Hobert's  Reports  256,  be-' 
s.'c.but  twcen  Kkrbm  and  Green,  pci-' Curiam j  tKbughftfe  ^ktemfe.  as 
thcCh.  Bi.  iVctt.to  grain  bought,  as  to  grain  thart*gfrib^<upbfi''tlieir- lene- 

hdd,thatfttC^Cttap|fitrouft  have  t  f€afona1>I«  intcndip'cnt',  viz.  tl^at'rflf  Ctt^lr^bfft  rt  rs^«utid» 
muftbegTotod4fhtte.-i^-^'5abtidf;tirr.  Patt:hi'WCar;-fr.-B.*;n  PMsi^i(ji«^te««fl«f  C«f* 
ton  and  Litbe^7^hai^M*rdi%t^ykiidi  ii1t#|ixkA,  chc  d^lc«4u*ifamRl.iifp94  •AY  «|^r^4«^iM 
houfc,  unlcfs  ji)'{J4  %4ll(mafK}«  and  (^bejA^tyiqi  Tcqd  anv  c||ickcn,  «r  give  p^i'y  cor/i  ip  his  ^orfw, 
or  make  forrartv^  (a»  he  Uid")  With  it,  unTct5*uT5c  ground;'  and'there^fpflt  Jifax  dritc^fedsMi^  *idf 

jadgmem  accof diogly. Vvnt.  .16?.  Mich.  7^  Car.  af  «.ll«  tW)f^;G^bd»iidgftd<U-.^L<^«.|f. 

Litbcby  v.  CaifwCvS.  iC^'ind  Tiri»^  \t  (<i«,  >t^at.  tbe^e^lainwfY^MaHi^MyQ  bf en^T thK ihcy 
ought  to  grii^^  t)|jb)C(]vii  yih^  i^g^oupd  and  fpcnt  wiih^ip  tlieir  houT^s,  and  WaU  corn  fpcnc 
there;  for  cornmay  ber|>ent  wfMiout  bmg  ground  at  alt,  at  for  Hoifc»j'Xwibei'|ic>iifiVy,  &d.'^rrd 
judgment  acc&fffingl^.^«'i*^^LeV.  i^.  die*  S.^P.  h^d  acco/d.hgly^  Mich.  «6;^^'  MKaty^ifiami 
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Hob^iSo^  —  *  V       •, '■  •    1-'    ~^ui.  .. 

pl.sl33s  1ji«*)liJiJfK-*4»  C,  adjindgedi  ayid  Hoban  Cb.  U held,  (hat  if  Hk  had  alCigped  thi^mgl 
only  in  cornTpcnt,  yet  it  wouldnot  naveMerved,  bceaufc  tbe  enUom  itlclf  bein^  incire,  lafdranV 
void  tbon|b  fomc  pait  o^  it  plonc  |kiight  be  good  in  la^w.-— ^Mo.  887.  ^\.  tzf^.-fi.  C^'^fijnfi^pi. 

"^  I  5«  -/^h  «/Jjf^'  *y'//»  ftars  is  good  cuftom  by  ^.  <rt/Aj;^tf 
tft5.  Pfr  Doder^ge  J.  Roll.  Rep.  419.  \L  Jac.  B,  R.'  ifi-cHfe 
orGoffih  V.  Harden.  '  -       '.    ,  .'  \    ^^^^^ 

^^  0^  Ci|ftom,to /V''/'^'>«^^f^''  tnhtritance  f^r  a  iinff^JIM'^^ 
^^r^ifryaticm  cf  ity  is- good.    Si(!.  1 61.  pi.  lo.  Mich.rs  (JiJU  !• 
""      Smilh.v..  Batret.  .    \  '    '     .         '/ *>/ 

,7..  Cuf^om  for  tbbfi't^at  gov/rHlSe  comfhon  tointtijS^^iitMr 
u    1  •'  ^pripfrtife.^  tid.ib^L,   Mich.  15  Car.  2.  B;'R.  in  cafe  c(f  Smjth 
. !);    V.  Barret ;  per  Windham  J.  who  £ud  it  was  the  cuftom^  tiM^ 
*'    -    H^c^e  in  Somerfet. 

8.  The  mayor  and  commonalty  of  London  declared  on  a  cuC* 

!    . ,    ^fn,  that  they  and  their  predtujgpiri  have  bod  ef  eiefirfmkfltn.^  a 

•  ^fiW%d.  per  tofty  fit  every  ton  of  theefr  brought  frofn  wny^-fdmiwim 

"    Skghmd  ib  the  prf  bf  Loniitis  frvm  ein^ft  if  Laitdm^hAUf^ 

"    '    ^in  the  name  ofivelghage^  and  that  the  defendant  being  mafter  cS  a 

.iCbipi  brought  thither  fo  many  ton,  &c.  Adjudged  \  that  tbe  lil^erty 

of  bringing  goods  into' a  port  for  fafety,  imports  a  ronfidi^dS^  ia 

hfelf;  and  (o  a  judgment  in  B.  R.  was  affirmed  ht-Caitti-SiSiec, 

-    ^      *    iT.t^.  37.  Mich.  33  Car.  2,   London  (nuyor  and  coounonalty) 

;■fc^^frr.,y.i^^nt.  . 

:^":  ^:  •  -  ^  ^    ■  kcj. 

.   (H)    Whatfeallbc^WCui^ms^V 

Acopfr      [uTThtgiMctAtm^  that  e^a^Wik^'.  fir  i^^ 
cTftc^may         ^    ifa/r  Alw  that  is  to  fucceei  him.    T4ilfaci»[>qb( 
(fats.    JKavksand^M^on,  per  Curijim.}  ..^   c    ....    .  ^  ^- 


««id  if  tht  lor(|  KTufc,  to  admit  biiD}  (.^c  bom«ge-  may  '^4  ^  'retiofiiiJrc  Vdci  aS^^^e  allif^<l- 

tolncd. 


^ttcd.   Bmwnl.  137.  Ro]|i  v.  Mafon,  S.  C.  ■   ■  >  Brawnl.  85.  S.  C.  trgaed^    And  tb?*. 

i^t,  Ac.  S*  C.  St  S.  P.  flsretd  10  be  good*. 

feu  JuraU^rcientat,  quod  eft  quxdam  confurtudo  In  hundredo  - 
^iMid'.i^fi^^i^^q^^^uis  in  adulUrU  proUm  genueritj  (Sf  ifft 
imdi  «««  p9ffit  fe  acquietan  per  Ugem  fuam^  aut  rkcognovH  fdffum^ 
itajHpd  fpnvi^Ui  fiU.  q^ipd  ipfe  forisfaciet  omnia  bona  (sT  catatla 
Jmm  dmmim  r4gl\  ^rpec  banc  confuetudinem  baflrvus  regnse  feJfiWt 
OQitria  l>ofiii  eujufdam  adutteri,  pro  quorum  captione  auac  pre* 
fentatur^  &  fatetur  quod  taills  habetur  codfuecudd  in-pladoaidd  hic» 
Midw.ii  E,  J,  B.  R.  Rot.  IQ.] 

[3.  *Ic  k  a  good  cMam^  that  an  iftaie  of  fr%AM  and  iitHtrim 
^uct.hatJ^  ujed  t9  pafs  by  furrptder^  without  thi  qffint  of  the  Ml 
m  bis  tomny  b^  delivery  over  by  die  baOiif  to  the  JTeoffee,^  ac* 
Wording  to  die  fonn  of  the  charter,  to  be  inrolled  in  courts  or  fuch 
like. .  Co.  Lit., 59.  h.] 

.    [+1  If  .^Hf:  lord  pf  (f  copyhold  by  cuftoQl  claims  to  have  f  fins 
of  ithe^pyholdeFi  upon  roory  altoration  of  thi  lord^  bo  it  hj  (itii* 
nation^  or  othirwife^  this  is  a  void  cuftotn  as  to  the  alteratiohi  or 
change  of  the  lord,  by  the  z3t  of  the  lord  hitnfelf,  for  by  fiich  ^ 
i^eah3^he,<^pi^oiders  might  be  oppndTed  b|f  187  } 

bf  tiieafi  of  tbe  lord.    Co,  Lit.  59.  b.J  , 

[5.  But  it  Is  a  good  cuftom,^  that  the  copyholder  hath  ufed  to  i,  C.  cued 
•,Baf  a  Jlno  up^  tbf  nitration  of  tko  lord,  by  tfio  aa  of  GocL  as  by  Ar«.  Heu 
4^d)  of  tb^:  Lord..  .Co.  Lit.  50.  b.  ^here  is  cited  a  cafi  to  te  "'' 
refoived  upon  a  reference  out  of  Chancery. .  Trin.  39.  El.  Ann-  ,    1 

JJro«ft*&.cafc.].  •  •      '      '     ^  i  ^        ^^ ' 

.:,  U^^.L^m  ^.^,,BP9^  cullom,  that  a  copyholder  hath  ufta  to  s.  ^;eite4 
pay  a  line  upon  every  alteration  of  the  tenant^  be,* the  altefation  ^  Het.  it?. 
jJfta^ofGsdyor  thfua  of  Jbe  party.    Co.  Lit.  sg.h.y       ^^'^    ^«- 

[7.  it  is  a  gpod  cuAom,  thaf  a  man  *  that  bath  a  forrj  over  a  •u  fcrint 

^wQfcca    .      ,,..,  ,    ,  ;;^  the wota 

ibyi^beontttea. 

[&  *A  «im«iay  preferibe  or  allege  a cuftom,  to, have  folam,v^  ^T^^* 
Ummm.tnrm  from  fu^h  a  day  io  fuch  a  day^  and  by  this  thepwnor  .^11  /?r„t 
^ai^>i»/>J/fe4^/fr4n;fiom  feeding  there.    Co.  Lit.  X22.]  .     C\il' 

tbc  nocct  tberc* 

f  9.  So  a  man  may  prefcribe  to  have  feparaUm  pajluram  of  fuiEh  See  Tit. 
hpdt.and  exclude  the  owner  fromYeeding  there.    Co.  Lit.  122.}    n^n  (L^p^ 

.    .  6,  9 « and  ibe  notes  there. 

10.  In  the  i^  ^  Man  is  a  cuftom,  that  if  one  Jitals  A  hoffe  lie  ^^^  Cof. 
ffliall  not  be  banged,  but  ihall  be  fined  and  go  quit,  becauie  the  c?(»  s.  c.^' 
owner  may  have  his.  horfe  aeain,  for  he  cannot  be  eaten ;   but  if  — ^ufi. 
one  fteals  ^  hen  or  a  capony  «e.  he  fliall  be  hanged  \  for  it  ihall  be  ^^5*  P'P* 
intended  that  it  was  taken  to  be  eat,  and  fo  the  owner  could  never  j^^^!^*^^ 
\mft  itigaifi.  *  Thit  in  a  good  cuftom.    Mich.  35  U.  6.  37^  t.  i\m\ii  ' 
If.  a.,  per  Needham.  ^  "?!:?"'• 

■^  /«4ior(e  or 

■9  oxt  U  »  no  (clonyi  for  the  offender  cannot  htd«  tHem,  -  Ht  it  fatdln  the  ttiiff  iSi  that  afacy  have 
ao  «»odi  ihsrl  hnt  if  bt  ikab  i  caponi  or  a  pig,  he  (bail  be  hauged,  dic«  . 

r  a  "Xbare 


JS.C 
4.  HOI. 


There  arr  fcveral  cuftomi  that  are  good  rmttone  loci  which  are  oot  allowed  throughoot  Englanif  | 
ai  the  cafe  of  feme  fole  merchant  in  London;   and  the  cuftom  of  the  Ifle  of  Man  to  bang  for  Ileal-    < 
tug  a  capon,  bu&  not  an  oil.    Sid.  267^.  pi.  18.  Arg.  cites  sa  H.  8.  5. 

II.  A  Cftftom  that  a  Uffii  fir  ygan  Jh$U  bdi  f»r  bolf  a  yeaf 
heyondhis  term  is  ii6t  good^  agreed  by^l  tfaejuftices.  So  a  cttf- 
torn  that  a  Ujffiefor  lifi  may  Uavi  fur  cutet  vie  is  not  good  ;  pel* 
Hales  &  Mountague.  Mo.  8.  pi.  27.  Hill.  3  £.  6.  Anon. 
"  12.  Cuftoni  to  hav^  an  heriot  $/  the  purcbafBr  of  lands  within 
the  manor,  if  the  copyholder,  the  vendor,  has  no  live  beaft,  ^ni 
adjudged  a  yoid  cuftom*  Bendl.  302.  pU  295.  Trin.  13  Elizi 
Lyiie  V.  Benntt*  '  .1 

'  13.  A  cuftom  ms  found  by  verdid)  tbat  copyholders  msr^^Iel 
for  a  year  ai  fafturandum^  not  ad  tolendum*  Le.  16.  pL  191 
Pafeh.  26  EH;^.  B.  Rv  in  the  cafe  of  Cham  v.  Dover. 

14*  Whpre  common^law  and  euftem  meetj  and  fo  that  of  aeceC* 
fity  one  muft  6ave  the  preference  and  ftand^  the  common-law  (hall 
be  freftrred^  and  take  place  before  the  cuftom }  as  rent^  charge 
{granted  out  of  land  at  common-law  and  borough^Engliib^  &c«  ti)is 
rent  defcends  according  to  the  common-law^ ,  And.  191.  pi.  ls6tf 
-  Mich.  27  &  28  £ii7«  m  cafe  of  Smith  v.  Lane. 

Cuftpm  cannot  be  nod  againfl  aftatutt.    Cro.  £«  85.  ph 
II,  30  Eliz.  B.  R.    Grinin  v^  Wood. 
;  ifr.  in  Kent  the^e  is  a  cuftom,  that  iftbi  fne^tenants  of  a  taf-^ 
t//  do  not  pay  their  rent  they  Jball  hfe  the  lands  holden  of  it ;  m 

[  1S8  ]  The  cuftom  9f  Lidford^eaftU  in  Com.  Devm^  i$ithat  a  freeholder  of 
inheritance  may  n$t,pafs  bis  freehold^  nnlefs  by  furrenderinto  tio 

'        "^       bands  of  bis  lord.    Sic  diAum  futt.    5  Rep^  84^  &^  Trin.  41  £lia< 
.    .  C*B. 

17.  Every  cuftom  ought  to  have  folir  infeparabb  queditfet, 
¥*xrft,  it  ought  t6  bavt  VL'^reafanaUe  commMcemeki^i^fat-  ^moA  ab 
initio  non  vsduit  traftu  temporis  non  convalefcet,  &«con(uet!idd 
ex  terta  caufa  rationabli  ufitata  privat  communem  legem*  Se-* 
condly,  it  ou^ht  to  h^  certain  and  not  ambiguous ;  for  incerta  pro 
nullis  habentur.  '  7hifdIy,Mt'oiigbrta'havtf  rMff»#tf]R^/t/iVKr>srr 
^  mind  without  inteYruption ;  for  confuetudo  femel  reprobata  non 
poteft  ampUus  induct.  Fourthly,  it  ought  not  to  vxakitfelf  upo« 
the  prerogative  of  the  King  ;  for  nullum  tempus  occurrit  rcgi.) 
Dav.  32.  a.  to  34.  a.  Hill.  5  Jac.  B.  R,    The  cafe  of  Taniftry. 

Allcuftoma      18.  Cuftoms  Ought  to  be  reafonable,  and  if  they  arc  generally 

haJta^M-  *^^^^^^^^'^f  *cy  tannot  be  reafonable,  and  V  they  are  gencndly 

jonahlein'  incoAvenlent,  though  not  mifchievous^  yet  they  are  not  good. 

itndmenu     Arg.  and  agreed  per  counfel  of  both  fides.^   2  Brownl,  87.  Pafch. 

torn  bc^f^  9  J.^^'  ^*  ^-  *"'^^^^  ^f  '9io^\t%  V.  l^afoh. 

an  infant  to  make  a  fcoffmenl,  infant  tenant  in  tail  cannot  do  it ;  ocr  Eyre  J.  Show.  84.  ciiea  Roll. 
^67.  Yelv.  1*  »nd  Cro.  E.  879-  Remainderman  not  bound  by  the  cuftom,  becaulie  it  rmift  be 
ui^eo  ilridiy-    ibid,  and  citet  8  Rep.  Lctchford's  cafe. 

^9.  A  cuftdm  was  alledged  in  Jhe  town  of  J.  to  ele£i  every  year 
two  burgejfesy  who  ufed  to  make  a  feaft^  fuch  a  day,  ar\d  ttve  ^^ 
fcndaiit  being  eleftcd  burgcfe  refufcd  to  make  that  fcaft,  for  which 
hewdsfv^d  ae/.  and  imfrifoned  tilt  h(  paid  iu .  Jtt  wa>  Iiol^op^ 


Cttsottuk  *  %^ 

die  Court  to  be  a  good  cuftom,  and  well  retumed,  and  the  pri- 
(bner  remanded.  Cro,  L  555.  pi.  17.  Mich.  17  Jac.B.  R. 
Wallis's  cafe.  •  ^ 

20.  Cuftom,  that  Ka  copf balder  hafesfir  a yedr^^tthout  liciticey  Litt.  Rep, 
^d dies  within  the  year^  it  flfail be  void\againft  the  beity  is  a  good*  *3^/'  9' 
caOom.    Het.  xa6.  Mich.  4  Car.  C.  B^   Turner  v.  Hodges.       ^  3;^'. 

_.   ,  '  '  101.  S.  C. 

•djudged;  but  a  cuftom,  that  if  the  copyholder  had  furrendered  to  the  lord  that  the  Icafc  (hould 
W  w»ia,  kttd  been  ^  had  eoftom,  becavfe  he  might  ftibvert  atul  deftrqy,  by  his  own  ad,  the  famf 
cftaCf  which  he  himft U  had  made* 

21.  A  cuftom  in  the  dutchy  of  Cornwall,  that  in  the  fame  lands^ 
an  eftate  in  fee  fliould  defcend  to  *the  younger  fon,  according  to 
the  nature  of  borough-Engliih ;  but  an  eflate  in  tail  to  the  heir  at 
common-law,  and  held' good  per  tot.  Cur.  (abfento  Croolce.)  Mar« 
54,  55.  pi.  82,  Mich.  15  Car.  Anon.  '  • 

aa.  Tis  a  good  cuftom  ti  £ftrein  the  under-tenant^  for  amercia- 
ment laid  on  the  tenant  for  not  repairing  his  copyhold.  Mart  161*^ 
pL  231.  Hill.  17  Car.  Thome  v.  Tyler. 
•  ^  23.  Cuftom,  that  if  a  ntam^  ernes  up^n:  tif'land  that  I  fnaj  itat 
himj  or  if  he  puts  my  goods  into  his  houfe,  diat  I  (hall  burn  hi^ 
hosle,  are  not  lawful  cuftomst  fir.  Cuftoms,  pK  5.  cites  35  H« 
6.  25. 

24.  That  cannot  be  called  a  cuftom,  uriiich  i^  grounded  upon  Nelf.  Chan. 
frmtd.    Chanc.  Cafes  30.  Mich.  15  Car.  %.    Borr  v.  Vandall.        Rep.  87  88, 

25.  Cuft<5m  of  the  manor  of  Tauntbn,  thtt  the  wife  of  copy-  ^^olf;^' 
holder  ihall  have  the  inheritance  of  the  baron^  and  if  (he  marry  a 

lecond  hufband  and  die,  fetond  baron  (hall  haae  aU  the  inheritance^ 
Cited  by  Windham  J.  Sid.  267.  pi,  i8.  Trin,  17  Car.  2.  B.  R. 
ta  Newton's  cafe. 

26.  Every  cufiom  fuppofis  a  law^  and  if  it  he  not  irrational^  and  The  cafe 

-' — »--*„-*-_  — .-_^'rt« —    .'^  •_  — J-  * \T 1 oi_    T     17-^ —    was,  in  aa 

adion  for 


fniertains  no  contradi^ionsj  it  is  good;  per  Vaughan  Cb.  J.  Freem,  ^l]^?'^"  ■■ 
Rep.  64.  pK  76.  Mich.  1672,  in  cafe  of  CollSierd  v.'  Jackfon,       rairr"mp'n 

fon  meat, 


the  defendant  junirted  by  a  cuftom  in  the  city  of  Carlifle*  that  if  a  perfon  be  fu<d  in  an  adion  of 
covenani,*  and  any  oihcr  perfon  be  bail,  that  if  the  principal  do  not  pay  the  daroagfii  that  are  re- 
covered airatnft  him.  Sec,  that  the  bailt(fa  have  u(cd  to  take  the  bodiea  of  fuch  bail,  &c.    Artd  (hews, 


thif  an  j^foo  of  covenaDt  wal  brouKht  a^aiaft  J.  S.  and  that  a  recovery  of  39I.  in  damages  waa 
had  againfl  him,  and  that  the  plaintiiF  was  bail,  and  thereupon  a  capiat  was  lued  out  againft  tho 
principal,  and  returned  non  eit  inventus;  and  thereupon  a  capiat  waa  fucd  oui  againU  the  bail,  by 
viitae  whereof  he  arrefted  him.  Vaughin  faid,  if  an  aft  of  parliament  were  made,  that  if  the 
principal  do  not  pay  the  money  the  bail  (hoald  be  taken  without  any  capias  fued  forth  againft  the 
principal,  no  man  would  doubt  but  it  were  good.  Freem.  Rep.  €31 6  f  p).  765  Mich,  167a. 
Colihed  V.  Jackfoo. 

*ri89i 

27.  All  cuftoms  are  to  be  tahn  Jiri^lh^  when  they  go  tT  the  s.  p.  Yelv. 
definOIion  4f  an  ejiate.  3  Mod.  224.  Trin.  4  Jac.  2.  B,  R.  by  pXJ^/afci 
Eyre  J.  in  cafe  of  King  v,  Dillifton.  - — s.  p. 

Lc.  1.  ih 

cafe  of  Bornford  v.  Packiogton. S.  P.  Arg,  Cart.  83.  in  caCe  of  Smith  v,  Paynton,  ciic%  ^ho 

fame  calea,  fnd  S.  P, ' 

28.  Holt  Ch,  J.  cited  a  cafe  of  Maiden  in  EJfex;  The  corpo- 
ration there  prefcribe  in  a  que  eJlate^  that  they^  and  all  thofe^  &c. 
tii^  wb^reof^  &c.  bav^  ufed  to  repair  the  port^  in  confiteration 

P  3  whereof 


1*9  *  Cttffomief^ 

.  whiri9f^  thij  hsvi  ufid  time  whemfy  tec.  to  naivi  fir  ftt  ItmJt^ 

'  '     \Jpld  within  thi  pnctn&  of  the  boroii^b^  a  certain  rate  of  to  in  the 

ti .  pmhi^  out  of  the'[furcBafefhon^\  an^  it  "vm  sdjodgcda  good 

tuftomi  and  thi$  is  V(hdf.  i}xcy  c^\\  (la,iJrcf?^ap  if  for  the  laijd- 

hclder' reaps  a  benefit  by  the  ^rade  coming  to  the  tQwo,  by  reafoti* 

of  Ae  port,    Ld.  Rajm.  Rep.  386.    Mich,  10  W.  3*    Vtnken-' 

'     flerne  V.  Ebden. 

Yrtiriw         20.  TYiAreafons  hy  which  a  cu/lom  is  fupportedj  zre  gmeval\Y 

beltvcn'for  *^'*«-     ^'^^^^  bccaufe  the  party  that  h  bound  by  it^  has  benejtt  J^ 

ih€  begin-    it.     Secondly,  that  the  part^  that  chlms  the  advantage  of  k,  is 

ioR  of  &       01  charge  by  reai%n  of  it.     Thirdly,  that  it  may  hav*  a  teafonaih 

nooTqui-    commincemeHtj  btyippfifs  fraudj  and  the  two  firft  of  thefc  reafoi^i 

tur  that  the  hold  in  thS  cafe  of  toll  travers  and  tolUthorough.      Arg.  6. 

cuftom  for   Mod.  i2/L.    Hill.  2  Ann.  B.  R.  in  cafe  of  Cuddop  v.  £aft^ipk«-  * 

that  caufc  ^  ,  ^ 

ii  unreafontble,  and  was  igiinft  rtafon  in  the  bcji^inning,  for  there  are  Tome  thini;t  for  wHich  no 
reM/om  can  he  mem,  ai  borough  Enrlifh  and  gavelkind ;  per  Coke  Ch.  J.  s  Bulft.  19b.  HilU 
1 1  J«c.  B.JU  lo^citfcof  Hix  V,  GardiBcr. 

30.  A  coftom  which  may  be  general^  and  extend  to  aft  ^e  ftibi 
^e&  in  England,  and  is  nst  warranted  by^  hut  contrary  io  the 
■  €omm^  ^w%  iM^i4«    Gibb.  51.   Pafcb.  2  Geo.  i.  B,  I^.    Sker* 
liora  V.  Boftock, . 

y  >  ^ '  '  •' 

*■*  '  .      * .       ' 

:    *       (I).   j9gain/i  the  Lmv  o^  tht  Lt^n^y 

[l*  T7  YERYJ cuftom  againjl  the  maxims  of  the  common  law  is 
Ju^  Viot  void.'   Davies  r.    Taniftry  30.] 
Br.  Cnf-  12.  For  it  is  a  good  cuftom,  that  a  Jioffrftcnt  of  tenant  in"  fM 

l*tu's**C^'  fvi/A  warrantjyJhaU  not  he  a  dif continuance.     30  AIT  ^1.  47.|    • 
r  ^h  Pr  -      is*  ^^  *^  ^  S°^  cuftom,  that  a  woman  fiaO  not  haffi'^dk^e^ 
Tcrfptionl*"  where  Ihe  received^  during  the  coverture^  part  of  tie  ntane^fkt  thoi 
pl.  30.  cttci,/fl[/^  of  the  land.     20  E.  3.    Brook  Cuftoms,  53*] 
^^'  4*  It  is  a  good  cuftom,  that  if  a  man  marries  a  wiAw^  fie 

L  ''^J  j^^V/  not  have  dower.     Kitchin  14^.    Da.'  I.  30.  b.]  "     '^ 

^yf^Y^i  *  ^5"  ^'^^  ^  cuftom,  thai  the  wife  of  tenant  in  fee  fiait  'not  h 
rzj^  endowed,  IS  not  good.    Da.  I.    Gavelkind  49.  b,} 

[6.  A  cuftom,  that  the  wives  of  Irifi  lords,  or  capt^iWi^  ought 
to  have'  the  file  property  in  certain  parts  of  the  gotds  during  th^ 
eoverturef  with  power  to  difpofe  of  them  without  the  ajfeni  tf  \ho 
htffiand,  is  not  good,  becaufe  it  is  againft  the  conunon  law. 
Da.  i.  -GavelkindO  ^ 

|i.Cnfr  C7'  ^*^ «  a  good  cuftqm,  ihat  \f  a^  ntan  he  feifed  #/*  lindfoK 

tofna,pi.M.  ^o  weeisi  though  wifhout  tiile^  he  fiali  not  if^  ^^^.kf  f^'rt 

cuc«5.C.-^}dklt.^*i.  pt/^o.  ciici  S..C  «hd%s,UiM  tbiii»is%o4<»ftWi  x  m  , ., . 


•  Br.  Ciii 
toma»pI. 
eitcii  414.4. 


><-       |8.  A  cttftom*  that  tifi  AwMts,  of.  ^n  bonoytr  J^U^^^f^fyn 
^A  ^^^'^ni.fift  ttk  tke  hrdf,  is  w^  good,-  b^cap&  It.is.a^nft 
fl7s!c!u(si  the  hm^  tiiat  anj^ihtouH  l»ake  fir^jfor.  ^n  ^i^n^tibp  1>ut.  die 
»^  }^J^\     King's  tenant^  ♦    ^4  H.  4.  3,    But  quserV  thereof,  for  if  it  ireife 

maifCUi  tot)  aaratnl^ 
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fwannft  rieafen,  <he  law  would  not  allow  it  the  Kinfi:.    ConUt  I  <wh  a  «ur- 

I4n.  4.  I.J  .  :        .    '.     v.^    ..     ..  ,  ^^:  >i  tfioefor 

'^    '*■*-.  ^    ^  4".  1    ',     ^*,r! .  -.  r     V  \.     '  V       .  *  lUciutionit 

a  ^oi  caft^Bii  ^t  lb»t  h^  otig^t  m  tlle^e  £eifia«  &(:.  .9|i(l  oi^ht  to  (kcw  .wjiatfioe.f  ^hain  he  (haU 
Jw«c,  ficr«pp&iR)iiii  opioionciny  and  that  fiich  cuftom  ou^hc  to  be  (oewii  to  Tfc  ^flowed  in  eyrt» 
^r  Cyr.  iKcaute  it  ii  aj^^inft  cdmrrti>n  rl^ht.<^>«i>-— 'Ki(^.:Cif1loms,  pi.  iK<  cttai'SlCL^  * 

I  BV.'  Cjiftcimi,  f:1.  f  f «    Haftk  }.  fwd,  that  in  %9soraiq>l|gta<^e  is  9  eu^ofiif  i;hf^  fnnk-tcnant 

tltCACc  ihall  mikc  fiiiCt  loi  if^ie  does  aot,  ihe  lord  may  TeiCe  tor  ibd  alienation.   "    p 

■  •     '  i**"^ 

[^  A  cttftom  i)gai^,4mmon  rigbty  is  not  goQd.    7  flf.  .6.  ^\'} 
[iOk-  A'Cufton?  is  not  gooA^  ibat  tranches  in  prejudice  rf  ihi 


^!.  j]    As  to  Proceedings  in  Inferior  Courts.    In  'what 
Cafes  not  good. 

[11.  It  is  not  a  good  cuflom  of  a  court  to  award  a  capias  in  ♦See Tit. 
^an^ion  oi  debitor  other fucb  writ^  before  anyfummons  awarded^  ProctCi(D) 
for  ibis,  is  againft  the  courfe  of  the  common  law,  and  all  coujrts.,  f„d  Jhc  ' 
faTcb.  3  Jac.  B.  R.  between  Banks  2id  Pembleton,  in  a  writ  of  notes  there, 
error.  Pafch.  5  Jac.  B.  R.  between  t  BaJIard  and  CobkeL  ^^^^Tit- 
the  which  intratur  Trin.  4  Jac.  Rot.  68  i.  Hill.  4  Jac.  B.  R.  JiXJ^a  "^ 
between  %  Moyle  an^  Catchmed,  adjudgedi  which  intratur,  Trin.  (G.a'p).4, 

4Jac.Ro^jAo9-3  *j^r... 

£rror  (L.  b)  pi.  6.  and:(Gu  c)  pi.  4.  S.  C. 

i  12.  It  is  a  good  CMftotn  in  London,  thai  tbemayor^  ncorder^  Cro.E.i68. 
4r  mm  mUdrnum^  being  a  jujtice  of  peace^  may  take  depofttion^  of  ^ciCly  v,*' 
any;  pcrfoa  produced  before  them, /a  perpetuam  rei  memtriam  ex  Coooer/ 
faK^alUuJMS  perfonety  and  that  fucb  depojitions  Jhall  be  recorded  SC.Wbe- 
.thewi  ia  perpetuam  rei  memoriam,  and  that  thefe  depojitiont  Jo  aoii  alleged! 
taken^  for  any  perfom  there  given  in  evidence^  Jhall  be  good  eV4*  thaiLbndon 
4enc4^/o  ajnry^  to  induce  the  confciences  of  any,  and  to  enforce  »."^*^*^*^"^ 
the    truth.     This  is  a  good  cuftom,   though  thefe  depofitlons  dlwUfaUon 
oiaybe  taken  ia  perpetuam  rei  memoriam,  without  any  fuit^de*^  wasnot 
pending  contra.      Hill.  32  El.   B.  R.   between  Kinncrfty*  and '?^**?^^^ 
Gi^pf^r.J  .  fffii^cf 

the  a&ion ' 
briiij^  rrowodcd  upon  t%  and  therefore  adjudged  for  the  defrndant.  ■  ■  ■■!  IW.  98.  pi.  lao. 
Rymeriy  v.  Cooper.  S.  C.  and  adjudged  againd  tbc  plaimitl  £i>r  the  f«id  dcfav^^ij^Ute  declaration. 


hattfor 


[.  It  i$  not  a  good  cuftom  in  London,  that  if  a  nun^bscBin^s  [  I9I  J 

^  jr  another  in  an  affion  there^  and  tbr^taintiff  recovds  a^ainjl  c/b.E.il-. 

the  ft'incipat^  and  fues  out  a  capias  agatnjt  him^  and  tbejktn^r$^  i«>if.i."C.* 
turns  nan  eji  inventus^  that  ptefently  upoti  this*  rgtumyi^ithautamy  ^H^'^^ 
fcire facias  againjt  the  baU^  the  bail  may  be  tabinjn  enecHtiov  f^^'l^^Xnl- 


fjin.  32  El.  B,  R.  between  Devercd  and  Blatdiffc, ^judged.} 


ly.— Cro.  IC.  4^1.  pl/5.  Ificb.  45  Cit.  1^  R*  Aooa.  S.  P.  at  lof he  dty  •(  Woftiftinlkr.  ■  ■  ■  • 
5  Mod.  95.  S.  P.  per  Cur.  obiter s  but  faid,  that  this  c^iftom  canoot  be  fupported  by  reafon,  and 
though  the  cuildaia  in  London  are  eonfirrned  by  ad  of  parliament,  yet  fuch  cuftotnt  which  are 
€oiitrmJiamy  f  r$^9ti,  and  to  the  prlwtiphn  tf  the  tQwmun  iuMo,  ihall  iiot  be  allowed  in  B^  Hi 
^Mod.  9$.    Ttin.  7W,S*— : ^Jcnk.  I3.  pk.  §a,  S.  P.  .  .  » 

(14.  So  it  is  not:  a  good  cujiom  in  an  infexUr  ofurt  upjm  4 

judgnunt  in  ibifami  precept^  in  nature  rf  a  capias  ad  fatis/aciimT^ 

to  give  a  warriint  to  the  bailiff'  to  taJjfe  the  principal  in  ixecuti$n^ 

if  be  may  he  found^  and  in  %is  default  to  take  the  bail  y  for  this  is 

againft  the  law  to  take  the  bail  1>elbre  ai  capias  returned  agaiaft 

the  prixicipal>  and  fcine  fiicias  againft  the  bail)  Hill.    10  Car. 

B«  R.  between  Seaborne  and  Savaker,per  Curiam,  upon  demurrer* 

Intratiir,  Trin.  10  Car.  Rot.  572.!     ' 

4^  Tie.         [15*  It  18  not  a  good  cuJlom  in  an  inferior  court  (which  is  noi 

T''»l(*t.^O  ^hhin  the  Ji/^e  ^  32  [35.]  H.  8.  to  grant  a  taU\  de  circum- 

tbeM«M    Jlantihus^  becaule  this  was  againft  the  law.    Paich.  16  Jac.  B.R. 

^cre.  between  *  Coodyeare  andElvin,  dubitatur.    Mich,  ir  Car*  B.  R« 

r^^'^^^  between  Cowpland  and  Burnet,  adjudged  f  in  a  writ  of  error, 

\  ^^'^\  Ufipn  a  judgment  given  in  the  liberty  of  the  dean  and  chapter  ot 

tST^  York,  and  tl^c  judgment  reverfed  accordingly.     I|itFatur>  Hfll. 

JO  Car.  Rot.  1195.3 

[i^  It  is  a  gdod  cifftom  in  an  inferior  ^^uri^  that  when  a^ 

in^m  comes  to  the  gr^nd  dijlrefs  in  any  pUa^  and  it  is  returned  thai 

Ihe  ii  dj/lrained  by  his  goods^  &  quod  nihil  habet  ulteriu^  per  quod 

^^iflringi  poteft^  that  his  goods  Jhall  be  delivered  to  the  plaintijk 

finding  fecurity^  that  if  the  fuit  pajfes  .fir  the  defendant^  that  me. 

JhaJI'haveaf^giabisgoodsySimth^t^  it  it  pafs  for  the  plaintifiv  that 

he  fliall  have  them.    Mich.  13  £«  3  B.  R.    Rot.  1 60..  in  Maid* 

none  itt  £ei)t,  in  the  court  of  the  archbilhop.] 

^ro.C.tsj.  ^    [17*  Ac'viftoin  in  an  inferior  ^ourl,  to  tryijfues  hyfi^  jur0r$^ 

pi.  3.  Tre-  is  not  good^  though  many  courts  have  ufed  it,  and  many  judg^ 

vipmyl^    mcnts  depend  thereupon.    Trin.  8  Car.  B.R.  between  Tredinr 

^lan.  S.C.  wicke  and  Peryman,  adjudged  in  a  writ  of  errpr  upon  a  judgment 

adjudged,     in  Bodmyn  in  Cornwall,  2f\A  the  judgment  reveried  accordingly  ; 

cuaom  wa»  ^'^^^^s'^  *^  then  lappearcd  to  the  Court,  by  many  certificates,  diat 

void)  and'  moVe  than  twenty  courts  in  Cornwall  lave   the  fiunc  cuftomf| 

"^ilT*  ^'      ^^  infinite  trials  there  accordingfy,'\  ' 

thoo)^  \n  )bme  pans  of  Wales  there  arc  fuch  trials  by  f-.x  only,  4hat  is  by  rrafon  of  tbe  ftaMte  of 
34  H.  8t  whtd^  appoints,  that  fuch  trials  nioy  be  by  Tix  only/where  the  cuftoin  hath  been  fo^  0  ' 
^oHom  to  try  by  Jix  jurors,  unlefs  it  b'c  in  Wales,  where  it  is  confirmed  by  afi  of  parliament,  or  to 
^ake  exeeiteiok  tf  hoi^  and  goodu  is  a  ^otd  cuilom.  Std/a^.).  pi.  36.  Mich.  ^6  Cai.  2.  B.  R« 
Aike  V.  HdoJHO. 

[i9.  tt  is  a  good  f:uftom  \n  the  county-palafine  of  CheJUr^  thai, 
if  judgmni  be  were  given  in  a  bafe  courts  and  thereupon  a  writ  ^^ 
error  is  brf^ght  before' the  chief  luflice  ihere^  and  he  reverfes  tOA 
pji  judgment  to  give  '  cojls  to  hm  at  whofe  fuit  i%  is  re^rfed. 
Trin^  Q  Car,  B«  R.  between  Fodcn  and  Madddck,  intratur. 
£  igst  ]  Pafch.  8  Car.  Rot,  397.  admitted  in  a  writ  of  error,  where  k 
was  certified  as  a  cuftom;^  and  agreed  pec  C^riam«  to  ^e  a  good 

....  1'%'M 


tvStWHk  ^  f  9t 

f  r<).  It  is  a  good  cuftom  in  an  inferior  courts  that  In  an  a^Un  Ervor  of  % 
ifdebty  if  the  defendant  does  not  deny  the  debt^  but  petit  quod  infui-  ^^^''^ 
yatur  de  vero  debito  Jecundum  confuetudinem^  that  a  jury  may  he  drbc  upon 
returned^  that  jhall  try  it^  and  if  they  find  it  to  be  a  true  debt^  obiigiiion,  • 
that  the  plaintiff  Jhall  have  }udgment  thereupon.     Mich,  ii  Car.  ajlcndaw 
B.'R.  between  Smith  and  Watftn,  adj^dgea  in.  a  writ  of  error  confcffedit 
itponftfch  judsment  in  Norwich^  and  the  firft  judgment  affirmed  »°  ^  ^^^ 
accordingly,    fiitratur,  lo  Caf.  Rot.  676.]  '  ^^^^^^"5 

to  the  cut 
"torn  tbcre  ^aycd  qood  to^ttiralur  de  debtto  i  t  precept  wai  iwarded  to  make  an  (nqueft,  which 
'vas  icturnrd,  and  found  to  be  a  (iim  certain,  for  which  the  plaintifF  had  judgment;  thia  waf 
•fligned  for  error,  but  becaufe  it  was  done  according  to  cuftom,  it  was  not  reverfable,  and  the 
Judgment  Waa  affirrned.  Cro.  £.  894.  pi.  la.  Trio.  4^^  £liz.  B.  R.  Crice  v.  Chanibera.-^~— 
An  a^on  of  drbt  was  brought  upon  a  bond  in  an  inferior  court ;  ttie  defendant  cognovit  afttonem 
St  petit  quod  inqutratur  per  patriam  dc  debito.  Thij  pleading  came  in  queCKon  in  B.  R.  upon  a 
writ  of  error;  biit  was  maintained  by  the  cuflom  of  the  place,  where,  &c.     Halts  faid,  that  it  waf 

•  good  cuftom;  for  perhapa  th^  defendant  has  paid  all  the  debt  but  lol.  and  this  eourfe  preventf 
a  int  m  Chancery.  And  it  were  well  if  it  were  eftablilhed  by  9Gt  of  pariiaxqent,  at  the  comnio^ 
}aw.    Mod.96.pl.  1.    Mich.  84  Car.  a.  B.K.    Anon, 

r2t>r  If  there  tie  a  cuftom  in  an  inferior  courty  that  if  a  mai$ 

■  %  h^^^^^  ^^  ailion  againft  another  there^  and  the  defendant  appears^ 

4fmd  pU^  to  iJTue^  and  at  the  day  of  trials  the  defendant  being 

fbbmnly  called^  does  not  appear^  nor  find  pledges j  qui  eum  maau- 

capere  vokierint,  to  have  bis  body  from  xourt  to  courts  at  every 

€9urt  tbertafter  to  be  heldy  till  the  plea  be  determined^  as  hi  ougm 

Ibf  the  cuftom^  btft  in  contempt  of  the,  court ^  recejjit  &  dtfaltafi^ 

facHy  and  judgment  is  thereupon  given  \   yet  this  is  not  a  good 

cuftoilii  but    utterly  unreafonable  n    but  they  ought,  according 

fo  Uw,  to  take  the  inqiieft  by  default ;  for  if  he  had  appeareo^ 

and  ftaid  in  prifon  without  finding  pledges,  yet  they  ought  not  to 

have  given  judgment  againft  him,  if  he  would  have  pleaded  to 

*  ifiiie.     Trin.   11   Car.  B.  R.  between  Burges  and  Sparke,  per 

Curiam  adjudged,  andfu^h  judgment  given  in  Plymouth  reveifed 

accordinuly.  .  Intratur  Hill.  i2'Car.    Kot.  576.]  - 

[21.  It  is  a  good  cuftom  in  Brijiol^  in  the  court  of  Tolfy  thete^    t %••«•- 
hM  before  the  fieriffs  and  bailijfs  of  the  city^  to  maintain  an  dSlion  Trin,  ^650. 
upon  the  cafie^  upon  a  concejfit  folvere^  Jcilicet^  that  the  defendant  ^*^^^— 
concejfit  folvere  to  the  plaintiff  ooA  pro  diverfis  denariorum  fummis  s.  P.  and  * 
eidom  qu*crenti  per  defendentem  prius  debitis  folvtnd^  ;  though  this  fcematob* 
|s  not  good  at  common  law,  and  though  a  man  cannot  before-  j^^'olJ^ 
hand  know  upon  what  contrafl  this  is  brought  till  it  comes  to  »ffinned« 
trial.     Mich,  IS  Car.  B.  R.  between  %  Orchard  and  Jenkens,  ^  «»»« 
per  Curiam,  in  a  writ  of  error  out  of  Briftol,  where  this  was  Sat  debt 
afliigned  for  error,  that  it  was  againft  the  law,  as  to  this  matter, 
hut  reverfed  for  another  caufe,  and  the  judgment  affirmed*  *rol.565. 
ac« --^rdiogly.     Intratnr,  Mich.   14  Car,    Rot.   194.  and'fo  ad*-  ^,    ^    •? 
judged  in  a  writ  of  error  upon  a  judgment  in  Briftol.     Hill.  J^nfton^oa 
II  Caff*  B«  R.    Rot.  1238,  12^9,  in  two  actions  between  Lawford  aconccflift 
and  Cooke,  and  the  judgments  affirmed  accordingly.]  ^?!!*!?*. 

w"  not  if  brought  by  ao  exetucor^  *  Sty.  agS.  Kill.  1649.  B.  R.  Pafdian  v.  Sparnif. 
,^   .' S.  C.  cited  A  Ld.  Raym.    Rep.  1433.    Mich.  13  Ceo.  B.  R.  intafe  of  Story  v. 

*  A'tt.ns,  in  which  it  wu  held  in  an  aftion  brought  in  London,  that  the  cuftom  oeed  notto  be  fct 
fertb  itlvs*  ^  ui'«<rmip6t  folvcrei  any  mofe  5iin  ia  »  concefit  Mstn^  Vol  wbitheafe  k  ha»  bcin 

K^S«>. 


•ifi  Ctt(tomje^« 

•d]tt4f^  ^fgjtU^nfnftd  not  be  fct  forth  tt  \vmc$  Wtit  that,  Aoclmng  fcennJaiii  caofiiftv^inrai^ 
JU»  llifM  ii)fictcDt«  and  cilfd  4  L^  ip^.  Mien,  eg  TWf  §.  R.'  Hon  vim  a '•  C4t«.  And  Futy 
t«fis|NK)»i^>  ■<  bad^c^nddl  lo«s Imifte adjadgori  iathticainiiU  io  OBfeof  SrsvaNa  v-  BaiTLAMD| 
th^lhcrtifiiM.occeflity  to  feC  out*  the  cuttom  ai  large  in  a  conccQit  (olvere,  &c.  but  that  laying  it 

r  -.  ..  -  ..  '      s      ^  , 

r-/-  .  '  ^    !*'^*  Trrfpsrfs  by*J.  agatnft  R.  becaufe  the  plainiif  ii  hrd  pf 

f :  *  -*  '^jHikdndtid.and.  Ot^ht  is  d^re'm  fbr'the  Kind's  duites  ^niugih^ 

•J.  ^  tig  lmadr€d^  tha^  fiQ  diftrctned  rucn  a  day  for  ^e  Kind's  dd6e$, 

and  the  defendant  made  refcoufe^  the  defendarU  pr^rUea  in  CMft^m 

in  his  mamry  wberej  &c.  ih^t  when  any  dfflrefs  ts  taken  there  fof 

*  d^b(  9£tbc.  Kangi  ar  9(|)f  r  caufc.  that  bejhall  take  it  andpt^t  itjnt^ 

,'V-   .  .^'  Ai^,  ^ri  for  three  daj/s^  ond  if  the  offender y  fn  thi?  time,  teHder% 

•  .     •  -   niiendiy  tiajt  he  Jf)aS,  rf^have  hisfoods^  and  faid,  that  the  i>lathtifP$ 

^ ""  ' ';  bailiflTdiftrcined  for  debt  to  the  ICing,  and^his  !baili(F  toolc  it  ifid 

., .    J    put  it  iDtQ  the  park  for  three  days,  ftnd  demanded  judgnient  & 

:  a^io^  aHidifaeca«ire  it  is  oaly.^  bondage  to  the  defendant  to.  kee|{ 

the  diftreis,  and  no  profit,  and  that  fuch  cuftom  cannot  biiid  t^ 

Kjng  without  fpccial  grant  of  it,  therefore  by  award  the  plaintiff 

t^f^v^eji  his  dam^gc^,  ^nd  the  cuftqai  condemned*    Br,  Cit({omS| 

fl/tpr^ites  2X  E.  3,  4.  '■'   '.  ^ 

^  *  23r^  A  cuftom  was  alleged  in  the  toTVn  of  C  that  if  the^  iekant 

^fifi^ ^  two  Heari^  the  lord  Jhovid  enter  into  the  freet^U^^'Mtk 

timnt,  andmd  the  fame  until  he  were  fatisfied o\  ^t^»Mctiffsk^ 

and  it  was  adjudg'ed  a  cuftom  againft  the  law  6f  Ae  land,  io  ^^ 

jn^  \»  maa's.  freeh^d  in  that  cafe  without'  adioh  or  antral 

ji;j[nft,4^,4;.cites4;3E.3.3a.  /"^ 

^^  jl4»  •frxcipe.^uod  reddat,  where  the  euitptn'  is,  Uat  Hf^  ^AM; 

.   j(k{f  have,  his  land  at  the'  age  of  ^een  years.  Of  may  oTten'ttybin  im 

€an  nuafure  ajardof  cloth^  yet  in  pracipe  quod  reddat,  (rfph'heft" 

jpi^U  J)J4V?.  Bi^  age,  arid  fo  it  feems,  that  cujim  /kail  he^tahfijbi&l^ 

>9^not  extend  to  be  ouftcfd  of  his  age  in  tHofe  poSiits.^^Br, 

Cuftoms,,pl  14,  cites  11  H.  4.  2()y  Z^  '\  "  ^*       ^^"^^'^-^y 

•«*•  ««•      *S'  A  cuftom  of  a  manor  was  found,  that  a  fenu  ^^Ifffm^ht 

•i^iyi.  ss'dfvgi  her  copyhold  lands  to  her  baron,  or  to  a  ftTah^*,"by  awnt 

^*'^?ij*'^f  her  baron;  the  Court  thought  the  truftom  not ' urfreifthabli, 

Sheffield.  'M^  «?3'  pl-  a68,    Pafcb.  .25  Uij,.  Anon.  '      '  ?*^  •*  ' 

S.P.of  a   '    .*       .  .  ■      »  ^     -  •..♦   'j!    .i^ 

gift  10  the  hfifttnd  Tbot  the  Oatirt  heM  tbe<Hiftoai.unrca(bmabti«  avdit  (ball  be-tntfii||c4«K^|^fte 
Wi»g  fob  piiHltt^'viri»^^itf'iT  bjr^serc^n.  fhtivfood  urgedl,  that  the  cuftppii^  might  \fc  gooda 
bccaufe  the  ^iff  wai  to  be  eyafniwrd  by  the  ftrward  of  the  court,  as  the  manner  ii  u|^ii  t^e,  ta 
fcc  examiucdiiy  a  ^ud^c;.  buno  thi«  the  Cft'urt  f^id  nothing.-— ^—gXe^  St*  fn^  t^tV^  Pafcb* 

ao  £iiz.  C.^    Skt|nrut>^sca(e.     S.  C.-adiotoatui.*^ 1  And.  igz*  per  Cur*  citqfr  3ft.  g. . 

Ic.  Noiib,  wilerclt  WM  agnecdt  ihii|  Xxuh  CAi%oak  waa.  not  allowable  by  Uvr. 

'A^$i^  rriifi^  In  a  writ  of  error  by  W,  v.  B.  upon,  a  judgment rgiyoi  in 
J^jJj^^*Sthe  caurt  of  the  city  of  Briftol  j  die  cafe  was,  that  B. , Wa^  cMntiff 
d^M#iM-'!^  ^^  ^^  toui^t^  againft  W,  in  an  adion  of  covenant,  am  de« 
^^/Mwv»^larcd  of  a  covenant  made  by  word  by  the  tefiatiir  of  fj^,  jv^^  B. 
^r/StlS^wd  iedared  aU<>,  thsA  within  the  faid  city  there,  is  a  af/(o^  that 
wikMt,Mmd*^9»vMtio:oge  iemi  fiditi  Jhall  bind  the, covenantor^  as^rin^is 
tbecp^Mt^^Hfif^iremaie  by  Siting  i-^aod  it  was  hold^n  By  ^e.CWt^  that 
Jj^'^^f^-r^  m  iWHfrtnt  this:^aion^  for,  ;he  cor^^i|«^f  f 

tioB  waa   ^ii^KuJbd,tlK'MMen§t^»r^^jipfSf^ 


%  cuftom  lliaD  le  taJtenJIri^ly,  and  therefore  the  juctement  was  fnUih^ 
rcrcried.    i  Lc.  pi.  .3.  ;Htll.  EUz-  B.  R..  Wade  v*  Bcmbp*,  f ,  ^^^ 

iittUrmthtffihe  eajf^m;  bat  brcanfe  tn  the  end  pf  htt  plhJie  fand.  pr^cibVldo  4(ap^^tt*  ^iMMbm 
fecttpdam  C9aii^etudii\eni  civitatii  B.  the  (ame  wu  awarded  to  be  good ;  and  the  exception  di<U 
'■llow*ed.-  Godb.  49.  pi.  ^^  ^^kh.  A^lSc^tg.S,)^,  jp.  R.  Aooiv  *  ■  ■>  ..Sty.  145.  Mich« 
a^Gav^^tit.  in^Uo/  Twfc;^ y.  Robert^^  the  Couft  T^ki,  that  .this' cuaom  itaa.  been  allowetl 
•S»>nftthe  party  that  made  ^he  contrad;  but  the  doubt  in  the  principal  cafe  i^  Whether  is  b« 

food  agaioft  in  executor  2  '  for  tco^eflit  (blvere  ii  Svitttoiit  toy  ooaAderKMn^  ^  Roll  Ck.  J, 
u4|iliU«uftombre^tfirftetttl«^^abe.Uiv,  •«   •     c 


marrtis 


18.  A  Iwd  cannot  prf  fcribe  /«  iJ^w/  <?  ^z"  ^  itviij  tenant  that  f  '94  3 
\rrUs  bis  daugbttt  without  his  licence;  ftjir  it    is  agaliUP  thi  ^«r  there 
freedoqi  o/  a  frcciiian^  that. is  not  bQund  tljjertto  by  a  prdiciirar  "X*^* 
feniire*    Hawk.  Co.  Litt.  2|i.  "    '   '■   ^  '  ■"manor' 

:  "  that  nvtf^ 
fmant  fiat  Mdtin  B^ndagty  the  freehold  Mng  in  fh*  lordi  (hfeir  pty  fbcA  hu^  tbd^i^ii  porlba  te 
ffw.    fbid.-««— Ikt.  S,  ao^.  and  Co.  Litu  139.  b.  i^,  «»  ,    ^  •  .1* 

■  ,  r 

/  !  1 

itq*  No  cuffom  can  help  that  which  is  againft  common  kv^ 
ss  sidiene  in  cafe,  the  court  of  S.  the  S..  the  defendant  itoAidt^ 
Cuilr,  &  labuit  diem  per  confuetudinem  vills  pracdiA'.  .diii  is 
agaixift  iaw,  it  being  an  apparent  difcontinu^nce,  and' judgtneht 

rre  given  WM  re^crfed.    Cro,  J.  357.  pi.  xj.    Mich,  il  ;^; 
R.    Pq>lowv.  Rowley.  '^    i  :   t 

30.  A  cuftom  was  alleged  in  the  Spiritual  Cottrtj  that  dR  tibff 
$h^  J^^lf  M  fucb  a  hufi  bad  ufed  to  find  Meat  and  driktftr  'tit 
fhtTicb^uiardins  and  the  parfons^  going  in  frouffion  in-KogAion 
Wfiij  at.  the  (aid  houfej  but  the  cuftom  was  held  to  be  againit 
bwr.,  Mp.  916.  pit  1.301.    Mich.  13  Jac.    Rejmolds's  Cife. ' 

3i..Cuft6m  alleged,  that  he  and  all  the  occupiers  oF  tH,?  ^lA 
mcadow-clofe  have  iifed  fugare    &   refugare '  averi4iy  from'tife 
aEieadow«*clofc  to  the  moor-doTe^  and  frpm  thence  to  the  comt- 
ploic;  this  is  a  cuftqm  only  to  do  a  xvrong  and  Co  not  g^^y  ^r 
and  joidgment  accordingly.    3  Bulft.  326.    Hill,  x  Car;  £  ft.  7 
Turner  V*  DenningJ  ;    ,    . 

32.  In  the  Borough  Court  of  Southwarkj  k  capias  wa»  awarded 
Mgain/t  the  defenelantj  who  was  fued  thc»s  m,adnnnifirator^j^nA\. 
itoaflavit  returned  upon  him,  and  fieri  faciat  was  aw^uxied  agtumjl :  1 
the  haii^  fitcundum  confuetudinem  \  it  ieems.  admitted,   thitt'this    ' 
cuftom  is  yoidj  but  the  writ  or  error  was  abated,  becauic  ^ 

K'ncipal  and  bail  joined  in  it.    Pahn.  567*    Trin,  4  Car.  B.  R«.   . 
\w  V.  Richards. 

33.  l^refpafi  for  taking  beef;  the  defendant  pleads  i  cuftom  ]Mr.M. 
t$  cbufe  fiiter^fi^rs  ^viShtals  at  acourt-Uet\  that  he  was  th^e  pi-'33^f» 
diofen,  ana  having  reviewed  the  plainriiPs  goods,  found.  th6  haef  i^nS^M 
to  he  corrupt^  wbtch  he  took  and  burned^    Tfaepiaintiff  denuioBy^naav 
for  that  the  cuftom  is  unreafenable,  aiid  when  mieat  is  otomptud^ 
fold,  there  are  proper  r^ii^tes  at-  kwf  by  afttetn  on  tin  calb,'  '. 
ot  preienttneftt  at  a  leet ;  'ofii  ciiecl  (^  W;  t;  53:    rr-Ei^s*  4.''6;  -  ^^ 
and  flat.  18  EHz;  ^p*  3-  '  But  the  Gdfltft  Md'it  goodcufldsi,'' 
and  jiufgia^t  Vm  gtvea  for  tfte^fendanti  the  cUdFJuiUpe  .  / 

bcifls<?«  - 


194  *  Cuff  ottu»  «r  Ib^ntiam 

beipg  oot  cloar  in  iu    2  MocL  36k    Trig.-  a?  GtHf  t«  C.  B« 

Vaujhan  v.  Wood* 
|Kob.96c.      3^  Trefpafsfor  taking  his  goods;  the  dcfiendant  juftifics  hjr 
Wd^ie-^'  virtue  of  four  fevaral  atuchaxeiUs  put  of  Bhwifiwy  courty  an4 
cor^ingiy,    fets  foith  that  the  cuftoin  there  is,  t^MiAuh  ^iWuhmnt  ia  ditmin 
•mi  tkat      ff^g  gc^Js  fill  the  owncf  givejecurity  ad  jitisfficiindum  the  plaintigr 
iSJwb?^  diditiiti.    Revived  the  ^\j&om  wis  unresrfon^lc. .  Fxeeou  Rq)% 
Miyforap.  321.  pi.  400,    Mich.  1674,  B,  R,    W$ii(bn  v»  Parfofis*. 
pearance,         3^.  jt  IS  a  general  rule  that  cuftbms  arc  nst  to-  be  aUargaf 
^dXti     ^^^^  '*^  ^f^i^^  bccaufe  it  is  the  ufage  and  praftioe  that  makes  the 
'     htlr  ia  fuch  cafes^  aad  not  the  reafoa  of  the»  thing.    Per  T<cvor 

Ch.  J.  Gibb.  243.  ,   ,        .  -- 

For  more  of  cuftoms  in  general,  fee  CuQMHi  vni  other 
proper  titles. 


**r- 


[  19^  ]  Cttliomtf  of  llottiwrt, 


loi.  550.       (A)    An  ASfion  brought  there  hy  the  Cuftom- 

•  Cro.  C.  f  I.'  \  N  aSion  by  the  cuftoni  lies  in  l^ondon  for  thcfe  worth 
486.  pi.  11.  *  £\  fpoke  of  a  woman  thm  art  a  whore^  and  will  play  the 
UxT^Coo-  ^^^^fi^  two'pencey  for  in  London  futh  women  (hajl  lie  carCedl 
pcrisic.ac-  JM.  13  Car.  B.  R.  between  Bavoir  and  his  wife,  agj^inft  Copper, 
cordingiy.  per  Curiam,  after  an  habeas  corpus  and  procedendo  grantiBd,  a 
j)enton*v?'  Aiperfedeas  was  denied  \  but  the  opinion  of  Berkeley,  was  tb^ 
Harrifon,'   contra,  for  that  Co.  4.     Oxford's  cafe,  is  contra  y  afid  iii 

S.Ciccord'  this  thcfe  precedents  were  cited,  fciiicet,  between  Bond  ^ndWatibik 
?n>jC.35o.  Trin.  8  Car.  B.  R.  a  procedendo  granted  for  fiich  words,  and  a 
pi.  14.  Hill,  fuperfedeas  denied  per  Curiam ;  and  the  Court  faid  in  this  cafe, 
SSv'  ^'  ^^^^  '^  ^  judgment  be  given  in  London  in  this  a£Uon^;^.  writ  df 
i  proccdea!  ^^^  I'^i  '^^  which  the  bw  m^y  be  decided  ;  and  there£ore  it  |& 
dp  waa  dc  not  reafonable  to  grant  a  fuper(edeas  to  hinder  the  fi^t  thexe^ 
Ib^St  '^""*  *^5^>  between  ||  Penton  and  Harrifon,  adjudged  per  toCan^ 
an  afHon  Curiam,  and  a  procedendo  granted  accordlnjg^Iy,  whtre  th?  Wfonb 
lies  HOC, but  Were,  thti  art' a  whore j  anfi  m  hu/haru^s  whireA 
that  Ihe      ■  .  ^     ■        •       .       • 

Ibottld  Tve fov  dcfiqntiooanitbe  Sptfitnat  Ckairt  crfy^.t  ■■  i^M«t>  !«>  pi;  tf|»  ^ftiii.^C|^^ 
B.  R.  AaoB. «  procc4cnclo  wat  jmiQtcd>«^i  ftid  by^ the  Miinicl*  m)^  ^pf^ii  hy  the  €oort«  thai 
•f  late ycaTamany  procedendba  bad  been  granted  in  the  iik^  caita  ra  B.  IL  >  ■  '-Sty.  5^^  yo^ 
M«Bh«  tg  Car.  Ifnok  r.  ^pko^  $•  B»  tdjonnton*-*^.  K  %ai  prate Jrado  gfiat^  ^y  iM» 
4  Juiicea, 


liafikes.  Hide  Ck  J.  ^fftntfnlJ  kti^auZv.-  Wkh.  15  Car.  ft.  B.  It.    Hjwciv.  Vrtrcler. 

Lev.  it6.     Mich.  15  C«r.  2*  &  R.     Whctlcr  v  Welch,  S.  P.  ftemi  admiUca,  Mid  feeint  10  be 

S.  C. Kcb.  578.  pi.  40.  S.  C,  adjoroaiut,  Haics  v,  WAe€lcr,-~ — ^A  procedendo  was  irtiModi 

Carth.  75,  76.    Mich.  1  W.  &  M.  m  B.  R.    Watlon  y.  Gierke. 

^.  Dekty  bccatife  the  defendant  was  with  him  at  table  by  feveii 
Weeks  f^r '  I2d.  the  ^eekV  Wte  defendant  tendered  to  wage  his 
law.  Laicon  faid  to  ^la'w^  he  (hall  not  be  received;  for  he 
was  at  table  fVt  iWiWf,  wher^  by\u/hmhe  cannot  wage  hti  lavi 
fir  %oanHng.  Per  Littleton,  this  is  ho  nnattci*  here;  Per  Billings 
fhe  afiion  lies  here,  if  he  counts  vpan  the  iufl^m.  Br.  Cuftoms^ 
pi.  43.  cites  I  £•  4,  s* 

3.  As  in  ratt§naUlt  parte  hen$rum  here.     Ibid. 

4.  antra  upon  the  cufiom  of  fuch  a  country*    Ibid. 

5.  For  where  the  cnfl^  is  arifing  upon  the  land^  this  is  altowabli 
in  every  court^  as  gavelkind;^  borough  Englijh^  and  feme  to  have 
obwer  of  the  moiety^  but  for  an  infant  to  have  portions  of  goods^ 
this  JbaU  mt  be  maintained  in  the  court  only  where  the  cujiom  is* 
Br.  Cuftoois,  pL  43.  cites 'i  £•  4,  5. 

6.  The  fame^  that  in  debt  a  man  jhall  not  wage  his  laWy  wherit 
an  alderman  of  London  witntffes  the  contract  \  thofe  Cuftoms  (hall 
be  allowed  in  the  places  where  they  arife,  but  not  in  this  courts 
or  in  another  cpiii-^  and  therefore  the  law  does  not  lie  here.  Br« 
Cuftoms,  pi.  43.  cites'i  £.  4, 5* 

7.  All  fuch  tij^s  pleaded  m  bar  here  are  good  bars  here| 
tut  when  the  a^ion  fiaU  be  brought  updn  a  prtvote  cujiom^  this 
/hall  not  be  brought  in  baniy  as  del^  ^n  London  dgainfi  executort 

upon  a  fimple  contrast^  does  ws^lkhere^  but  it  lies  well  ifnZondon^  [  I96  J 
for  there  the  cuftom  is  known,  and  yet  fuch  recovery  hod  tberej 
mid  pleaded  here^  is  a  good  bar,  quaere  j  tor  the  bcft  opinion  was^ 
that  the  law  lies  weU.    Br.  Cuftoms,  pi.  43.  cites-  f  £•  4)  5*   ^ 

8.  O.  and  J.  were  bound  as  fureties  with  one  A.  to  B,  who  mo.  1^. 
recovered  agatnJL  -7.  in  London^  and  had-  enecution  againft  kirn  1  v\  9^-. 
and  now  J.  fued  D.  to  have  of  him  contribution  todie  (aid  cxecu-  ^^**^|r'»"'' 
don,  ut  uterque  oneretur  pro  rata,  according  to  the  cuJlom  ^Anon.'s.K 
London ;  O.  removed  the  caufe  by  privilege  into  Ba  R.  whereupon  ^"^  ^cema 
came  J.  and  praved  a  groceciendoi  and  becapfc,  upon  this,  matter,  ^^^^Jp/J^^ 
no  adion  Kes  oy  the  cotiHe  of  the  common  law,  but  only  by  dend©  was 
cuftom  in  fuchtitie^^  the  caufe  was  femanded\  for  otherwife,  the  v^^^^* 
pbuntiff  IhoiAd  be  'without  remedy.    %  Le.  i66|  1^7.  pi.  202. 
h(fch.ieElht.  B.R.    Offley^v*  Johnfom    •  . 

9.  Debt  in  B*  iS.  upon  a  recognizance  acknowledged  to  the 
ehamherlain  of  London^  according  to  the  cuftpm  for  orphanage 
meney^  adjudsfed  0^r  tct.  Cur.  to  -be  well  *bFougnt  in  B.  J^« 
Cro.  E.  BB2.  pi.  13.  -Trin.  41  tlizVB/R;  Wilfod's  cafe. 

10.  By  the  cuftom  of  London,  the  debtor  may  be  arrejled  before 
the  nuflteyis  ddcy  to  make  him  find  fureties.  Vent.  29.  Pafc^ 
21  Car.  2.'  B*  R.  in  a  nbta  thefe. 

11.  A  woman  declared,  by  bllt  original,  in  nature  of  debt  pro  Litt.  Reia. 
rationabiK  parte  bonortm^  in  the  court  of  thb  mayor  andaMermen  ^^^^^ 
ef  LondoYi,  and  alleges  the  n^^^'that  wheA  citizens  and  freemen  ^rbi»,  fav* 
^  London  die«  thetf  gotfdl  and  cbatdes,  abpve  dabts  and.  necefiary  tng  that 

•  funeral  ^«-"»- 


1^  Citffotnf  flf  jLtttUrtu 

^*^^  fal««J^3«Reiie^^t^gti|^.faba^wdc^  in^  thr^  parts,  and  ^4f^ 

• .    3:  r.tWMWCi  Jto  4ife'?i»rg<^  '^?9lS?f  ^^  aifpofc  ikt  their  difcrction,  and 
the  children  o(  the  teSator,  maTe  or  female,  which  are  not  fuf- 


Cburt  agreed,  ihslt  It  may  be .  rem^'nd^  here^  2ind  tiibt'b^g^Ve- 

-'■  inoTed  in  B.  R.  it  may  be  proceeded  upon  here/ and*  mit'lt  b 

/,  :  an  oWgHd' writ  l!fjf  die  common  lawi  arid  ikid,  there  iwero>fc¥6nil 

,  precedents  td  ibii  purpofe.    And.  Ridjardfbn.Qi.  J«  ^r^^t  that 

^   '  tbt.'pbimiiF  m^Wt.  have  dedaredt  wil;hou(  alleging  .tbe  fijiftom, 

'         '  Y^^^^V^ ^ *^^  ^''  fcnmmthere )  b«t ocherwifey  wfaere ai» adion 

'>MpQft  Oic  cfcijlomi?  brought  In  a  place  y^htrc  the  euftodi  extends 

^  Hotf    Hed.  i5£..   Hill.  sCanC'B*    CafiMi'^caTe.    -        ' 

•  Keti.jf^.  /   t'^i  ^  icatife  Wi^  removed  out  of  London  by4iabeBa  ^onrptis, 

8r' reioi  ^  '  wl>^«*^>^<^  plaintiff  bad  jdeclarcd  agi^ft  the  defendant  as  ^ftmi 

ftctm^  ^^mrchaptt }  and  Bartue  moved  {or  a  procedeiidoy  becaule  .(be 

Ux^.c.aad  (aid)  thev  could  not  dechire  agdnft  fabv  here  as  a  feme  ibie,  for 

4«do^      that  (he  nad  a  huiband.    Jones  contra.    The  hufband  may  tfaeo 

^u^^^  l^^tfi^d/yi^h  i^f  ^^  be  is  not  beypnd  fea.    Twiidcii  lai4»I 

j  lbiw.«  pTQC^d^d)^  muft  b<;  graotjedfor  the  caufe  all%ed»    It 

^  (^  lefolvipdrui.^^.Caire^Df  LangUn^d  Bnwlny'm  Crd^^ough 

'  ^,  not.fjepQrted  by  ^ioi)  that  if  tbe  wife  ufe  the  iadii^  trade  tb^lier 

'^  '     /  |Hii(hand»(h^is09ttWitbin  the.  cuilpmr '  And  theyare  to  dcj^p^io^ 

'.  ..//'^  4«r)!ei^ Wbe^itr  tbis  caie  be  within  their  cuftom^  perbap  slvi^- 

'  ^    !  tiiillc(.(as^.tbis  Vad^  is)  is  nqt  ^cb  a  .trade  as  thej^cu^oip  snO 

^Wtot^nt  s  .and. !iiv4^e^h^r:  it  will  warjcsfit  it  or  not^is  In  tbeic  Jtti&^ 

imfintc   A.pi;ocao4endo\w9s  gra,ntcdt    Mod.  9^6.  pU  70.    Afi£. 

ISjCar. ';s<.B4R,..A9pn.:  .' .  ;.  ^.  \ 

aStona.         sji^^r  was  bipought  in  d^  bii^ings.  uppa|  l^fUe^  for  years 

!?Ii^r?*  <>f  a  brewhoufe.  ,  tev*  3P9.   HilL  za.  awf  23  Car..  2^  B.  R- 

-*-Mod.^.  Cole  V.  Uro^jQ^ 

fl.4.  C6le  . 

T.  f  Wlb;  S.  Ct— — 3  Keb.  8,  S.  C. 

t  197* 'T'f^  Hok  moved  for  a  procedendo  in  afi  aOwn  oMmKf  afmi 

ji^  nur^bont  in  LmUn^  removed  bitWi^  and  allqg^  t^^J  ^ 

,  M , ,   ^u^om  of  Londonj^  it  fliould  be  trifd  tbejre  »  ana  it  iii^|^ranted 

per  Cur.  Comb.  42^ .  Hill.  2  and  3  Jac^ '%!  %  R^  '  Sppo  y.  Mace. 


(B)    The  Cuftom  tiuchtng  Orphans^   . 

a,c.ats;t->      -A^J^  HfWV^hmy  that  fie  MU  haw  pm^^  tbi 

J^'  ^'^  •  ^i^ogf  AOo/.*to  ^ny-j^on,  and  :^ter^  the  inarxme^^J&rfLjk  ber^vnUj 
•!^™;^  iivesittStUchiidreniftbefrfibuyiaml.SLnidits.  T^  «jW 
V>og*c:oi^  ^^'"^  acknowledges  a  judgment  at  the  common  hwfir  tbe  fecmrtH 
Mf"^  ^'  ^^  ^'  ^^^  ^-'^  ^^^  cuflgu^  of  orphans  rf  London^  bt  nuy  hi  amfilUd  h  the 


Cuffttotf  of  ifUttMiff^  in 

9f  Union.    fVch.  17;  Jac.    B.  Andrews's  tcaft,  pfef  Cariatn*^  - -^^  S!*ii^ 


[^a.^  If 'a  m^n  for  oq?baoagc^n>pnftvpV<?^  i»  fecurUy  Inthi  Prkf  Hob.  i47, 
tM^Uve^Gmr%  yet  he  ^^mj^  i^^  coiifpetfed  to  give  other 'ffcuriif  to  ihi  \j[\X.Ks 
(iwAft  pf  fi^fidon.  ^.  17,  WB.  fsud  by^  Hlutton  to  tethe'dife  J>c.  Luch*^ 
of  oneXuft,  of  late  time,  relQW^Arl  '   .     .  '  '*'  "?'?-^. 

kbeiliiKsKed'm  tbiiaafe  ivma  lrfe-iv«ni»n iUhiMf^^,  ^  ^worta.ilie  cdmui^tli^or,  who  had 
exhibited  ma  infemoryof  toooK  4(bt  imreceivcci,  w»i  re<]uireii  to  give 'bond  to  the  chamber Itiat 
which.  Im  refuM,  and  though  it  wai  alleged  for  the  admi.iiiiTratdr,  who  ws«  cotnoflStted,  that  \m 
WH  alreftfy^lxmi^  io  the  PrertnfgMiV^  &«in  to  maltt  ^(itdouMtc^Ad  fo  ha  Iboinfd  iv.twice  bouDdf 
aid  lUc%nfe  allcgtdt  that  h^  wtarinftwraed  fch»«  ihcrc  yfcrc^n(»  %h  ^Hilpni  for  widoift  of  freemen* 
the  Coim  anfwdcd^  that  they  could  not  eMinine  the  trui^  of  the^uRom,  'butlTie'^validity  of  it« 
lod  theylidd  it  rridona^If  eoough  if  h  were  true;  and.tf  the Ecdcfialiiearc^U^IUoald  imfugA 
a  lawfu!  cuftom,  the'Cou«t'^if^i\raiit  a  prohibitiofi.^^HetL  i^s.  Xkebtt*t  c«lbi^-  C.  in  mach 
tfce  fmc  w^»;...;  ■i.«r,s..y/ab)cgcd,  that  the  cuiiom  »ltead  ia  not  purfiiedir  Cpr  it  oMbt  jto  be 
a  frr^-cpa^  and  opt «  ^ee-wow,in,  and.  hkewife,  that  (he  dwelt  out  of  London  (  buf  CoXe  and 
BodcTid^ lield  it  good  enough;  foi  h'onio  incladea  both  fctea,  and  if'  (lie'was  dwi^Iii^g  ^^t.QrtC^ 
it  iyhotflfotrrtal;  for'  fbe  ma^  be  frank  iimwiihftaoding  tbti;  and  •  pmgcdcfli^  waf,jgra^j» 
AiAUiUf.  9p<^  pl«  a7«  l^iJL  13  Jac.  8,  R.   Spencer's  bifc.    .  .it.* 

[  J,  In  Lonflon  tlrere  Tiath  been  a  Court  rf  Orphdns  titm  mt^  ^<>k-  W 
fJiiiul^  and 'thw  hafft  httn  a  cuftom,  That  if  tuitf  j^i^mam^  6/t  ^X^t'c^k. 

Ireii^waman,  ^/w,  leaving  orphans  under  egr  unmarriedy  that  fthj^  s.  C, 

lmj?iidi:the  cujiodj.of* their  body,  and goodsy  aHd  thatihe  enMitif»  "*!}',*^; 
htd'adfnSntJhatorsbave'nfed  to  exhibit  true  inventories  before  f6im\  ^c*'s« 
tf^  if  there  appeared  to  be  any  debt,  to  be  bound  ti^  f&tbaMt^^  the  note  to 
tahy  to  the  jufe  bfthe  orphans^  in  a  reafonaUe funti  h  make<M}g^mil  ?!•■•  f»»P^«- 
count  xhmot  upon  oath^  after  Aey  have  received  them,  and  if  fk^ 
reMM^  to  fonimit  them  ttll  they  were  bound.     Tlife  is'  a  -good  'dtfd 
rndonable   cuftom;    and  if  the  Ecclefiaftfc^rCo^rt 'witl-^oAi^ 
theo^  lo  nnake  an  account  there  againff  thi^  cuftbm,  a  prohihilipn 
lies.  'Hbbatt'i  Report*,  cafe  313.    ZutheVeafe.}^    :*->.  >  w  .  \o    ' 

4.  Adjudged  that  if  an  orphan^  who  by  the  cufforti^f  Ldltden  jftiit  thoogh 
is  under  the  government  of  the  lord  mayor  and  aldermen,  fiies  ifi  j*  ^"J^** 
the  Spiritual  Court  for  my  goods^  mon^j  (^c.  due  to  him,  eitheFby  Jnt^c^J'fui 
the  cufii^ni  of  LoQoon  or  by  any  legacy,  &c*  jor  to  have  an  ac- there,  yet  if 
toun%  jm^t^' prohibition  Jhafi  be  granted,  becaufethe'goventteQt .  '^^'V^ 
of  orphans  of  LoAdon  doth  by  cuftom  belong  to  the  lord  ma^br^uretwl 
and  aldermen,  an4  *  they  have  jurifdiftlon  of  them.    5  Rep.  7J.  b.  better  for 
Pafch.  i<  E1&.  B.  R.   Orphofts  of  Londoh's  cafe,  V. .      :^    !"*?.'?>!. 

'^-^  *^  ■  in  the  Court 

tf  Reqoefit,  [at  in  the  principal  cafe  be  did]  then  he  may  waive  his  privilege  of  futng  hi  the  Court 
of  Orphana,  and  fue  in  the  Court  of  Requdfts;  for  quilibet  poteft  renunciare  jari  pro  Ic  intn^ 
duao,  &c.  per  to(.  Cuc«  and  Heath  J.  faid,  th^t  he  alwayi  conceived, the  law  againft  ibe  cafe  of 
•rpbaaa  io  5'JU^  73I  b; 

•[198] 

r 

J.  JMi  Sit  iriB.  H.  on  a  ncwgrnHance  ^howledged^  to  tlie  '»  ^w  ^^fd 
•hamberi^,  ^cording  to  the  cuftom  of  Ldndon,  y&r  m^hanagg  J^^^? 
tnemy,   C^,  £.  «8a.  pi.  tT.  Trin.  41  EKki  B;  R.   WUf<M's  tohavebi^a 

:  w*        •  raftiealfc 

,  .  *,       ,  v    ,    f '  ^hv^too  Y.  f  uIwgodK.«-*4  Rep.  6^.  b.  S.  <?. 

"  6-In  ' 


Ravm.  116.      6.  In  treipars  and  6ifc  imprifimmenty  the  defendant  juftified  K5F 

td«d*pir  *^  cuftorti  of  Loftdon,  that  the  may^r  and  ddeimen  had  the 

iat.Ctir!for  cuftodjT  of  Orphans  (riz.  of  the  males  till  twenty  one,  and  of 

the  defend,  the  femalea  till  twenty  one  or  marriage ;)   and  that  the  plaintiff 

^''  to0i  a  city  4rpban  0Ut  if  fbt  guardimi^p  ^  A  1^  9t  the  next 

court  was  committed  prifoner  to  the  defendant;  on  demurrer 

by  the  plaintiff;  exception  wa»  taken,  that  the  plea  was  not  good| 

to  take  a  perfon  without  notice  of  his  crime  and  to  carry  him 

to  the  court  to  be  immediately  committed;   that  he  ought  to 

have  notice  of  what  he  was  brought  to  the  caaxt  for,  fo  that  He 

might  prepare  to  anfwen    But  the  Court  held  it  goodf  and  gave 

judgment  for  the  defendanti    Lev-  16a,  163.  ftdcb.  17  Car*  5t. 

B.R.    Wilkinfonv.Boulton.  •  .     ' 

1tmi.ii7*      7.  As  to  the  taking  and  manying  prpbans  of  London  wkina 

S.C.&8.P.  liancezfier  bas  no  privilege  for  fuch  offence.    Lev.  163.  Pafch* 

17  Car.  ft.  B.  R.  in  cafe  of  Wilkinfon  v.  Boulton. 
«Veot,34o.      8.  The  portion  rfdn  orphan  in  the  Chamber  of  London  is  of  fuch 
Ld?k!J?lr  *  ^^^^^y  ^^^  if  the  hufiani  dies  without  altering  the  property^ 
BridgmanT  ^^^  tuiddw  and  not  the  executors  Jhall  haVe  it*    Chan.  CUfes  182; 
aflifted  by   Trin.  12  Car.  2.    Pheafent  v.  Phea&nt. 

Twifden 

•nd  WyldC)  held  clearly  that  thU  waa  ^  chefe  ea  adiofliy  and  oot  devifabk;— — S.  C  cited  Vcm.  tS^V 

^\  ^^'a  9*  ^'  "^^  Committed  to  Newpite  by  the  Court  of  Of|4iam^ 
79»p'*48t  ^^  ^^*'  ^^  married  an  orphan  without  licefife  firft  obtained^  and 
S.  c.  and  tvas  fined  40/.  and  refufed  t^  pay  it ;  H.  brought  a  habeas  ct^pus/ 
]^i  not  to  which  feveral  exception^  were  taken,  and  among  the  reft,  one 
tha^t  fte^t  ^y  ^^^^  *^  was  not  returned,  that  H.  was  a  freeman,  but  that  ant! 
an  orphan  all  the  Others  Were  over-rtded,  and  he  was  remanded.^  Vent.  178, 
ii  not  ma-    Hill.  23  &  i+XIar;  2.  B.  R.    Harwood's  cafe. 

s  Lev.  32.  Tlie  King  v.  Harwood,  5.  C.  tefoivcd*— *S.  C«  cited  ^  Wma*a  Rep«  tiB.  in  a  note 
by  the  reporter. 

^om**  ^ch       '^*  '^  *  ™"*  marries  an  orphan,  vdlo  Mh  tisuUr  iweniy^oney  her 

Pr!^'^37. '  orphans^e  part  Ihall  not  Jurvive  to  the  other  chUd«e%  bwt  AmU  go^ 

Mi€b.i7ao.  to  the  hufUnd.   Vern.  8^.  Mich.  1682.   Fowke  v^  Lcwen» 

^^*  ii.  One  P.  was  committed  by  the  mayor  and aldermm  of  London 

Jtt  sr^rrying  an  orphan  without  their  co^nt;  and  was  bi'oiiehe 

into  B.  R.  by  habeas  corpus s   P.  was  My^Jlmd  000/:. and  &is 

tonvidion  of  his  fine  was  remdved  by  certiorari*    Exc^ptton  was 

taken  to  this  convi£Uon,'  becaufe  the  cufim^  as  fit  oat^  was^  thai 

they  had  power  to  commit  the  party  offhiding  whfre  hi  took  aw^  oH 

orphan^  and  fuch  orphan  fo  taken  away  did  marrp  \  but  here  the  fine 

is  fet  for  marrying  without  their  confent^  and  it  ftys  notbii^  as  t0 

ibe  taking  away.     6ut  per  Holt  Ch;  J.  every  fnarryiiig  is  a  taUng 

amvoutofiheircuftody.    Hilt.  4  AsJkia  R^*^*  ^^   HThe^Mrf 

V.  Pullen.   •  «_     4  .•»...  . 

r  IQQ  1      '2*  A  child,  entitled  to  an  ifrphanage  part^  dying  be/ore  twtwty* 

Ch.  Prec.    ^^h  andjinmirriidf  *>  eojomA  diD^e  it  by  her  will  j  fiw  by  the  cuf- 

197.  Michi  toot 


Ha  il  ^  furvivis  to  the  other  children;   i?ut  die  may  ctcviiTe  i7'o«.>fib«i 
\NHaX  ftutri  aMs  to  het  out  ci  her  fiOber's  perfonal  eflatb  hy  the  ""'  ^^* 
JtiMte  9f  di/ribm^im$t   %  Vern*  558;  Triife.  1 706* .  Wilcjt>cks  v>  ib"<i.  537. 

WilcOXb     '  ...  «...  »    Anon,  ana 

Creed  per  Harcourt  C.  ind  Cowper  C.  fucccffivety,  in  ihfe  eifw  dF  AAbh)fe  V.  Afcibrofe  afad  of 
Kawlmfen  v\  RawKofoa. 

t  .Tkr.tfplnoags  |»rc  AaH  funriwe  n«pr  ^rr  «  divijQH,  and  partition  made  bct^ween  the  chil- 
dicco,  but  wh«t  waa  deviicd  to  ihetn  oui  of  the  fachcr'i  part  the  mother  will  zomt  in  K>r  a  (hare  ofi 
according  to  the  fUtOte  of  diflrfbutiOBs ;  per  Ld\  H«reourtv  Cbv  free.  ^7«,  Trin;  1710.  tcoSa 
V.  Lcwettv  ;     ' 

tS^  An  t^rpkan  cannot  rtlei^e  hir  cujiwiicity  Jbare  it  beirifc  ^  Qecreta 
kxieer  future  right,  nor  can  the  buiband  <1q  it,  per  Ld«  M^cclei^  that  it  »* 
field  \  but  whether  fuch  rdbafe  will  not  armunt  u  a  etrnptfttkn^  cr  ^*f ',|?^^ 
togreement  in  bar  of  her  future  rights  or  be  .as  they  call  i%  a  drificid^ 
compoundiiig  for  her  euftbmary  (hare^  was  liot  determined*    Ch.  Tnn.  1781^ 
FrKTi  5449  546*  Mkb«  lyao.    Kemp  v.  Kelfey.   ^  ^^'  %"^ 

*^5.  P.    but  iM  d«Krttuaed*   Wmk'iaep.634«  to^y.  Pafeh'.a^sii.   ;Bluodcu  v.  Barkc^ 

t^.  The  huftand  of  the  daughter  of  Fre.eman  (who  had  anor 
tter  daughter  and  a.fon)  k^n  receiving  a  fuilahle  portion  rde^fed  , 
id/  right  dnd  interijt^  tvbicp.be  bady  or  might  have  by  the  cufiora  or 
otherwifq  except  what  the  father  ihotild  give  by  will  or  others 
wife^  and  by  the  lame  deed  covenanted  that  at  any  time^fttr  the 
\diatb  eftbe  jfather'in^btw  be  wouU  do  any  frrtber  a£i  for  rtleajing 

tunff  rigbty  tvkkb  h$  migbi  have  by  the  cufiomy  to  the  execii^ors^ 
%  of  the  &id  father.  «  The  Court  feemed  inclined  that  the  rc^ 
lecife  being  for  a  valuable  confiderationi  purporting  an  agreement 
\q  quit  the  right),  to  be  binding  in  e€[uity )  but  however  the  cove> 
naiit  for  ^  valuable  confideration^  to  releafe  the.  future  rights  is 
^ood|  and  the  executor  havings  before  the  bill  brought,  tendered  a 
i-deafe)  which  the  huAmid  refufed  to  execute,  the  t^ourt  decreed  an 
execution.    2  Wms's  Rep.  2721  Pafchi  172^.    Cox  vi  Belithai 

15.  jfnd  where  the  lame  Freeman  had  ief^to  bis  ether  daughter 
(a  very  weak  wdnutH)  3500/.  by  his  will,  and  (be  being  forty  years 
bid,  and  not  likely  to  marry,  and  the  faihery  after  making  the  will 
(as  wat  poAtlvely  fworn  by  the  fon  the  defendant)  defired  tie  foti 
to  fieUrt  t^iit  fiiid  fif^er  an  aunuiiy  eflSoU  a. year y  tn,  fatiifa^iOf^ 
tf  her  Ugacy^  which  he  accordingly  did ;  and  Ibe,  in  a  puK)ick 
manner^  with  the  t^Uni  •f  her  relaiions^  slnd  friends^  a^[  tbi 
ir§tber^in^Utw  aHd  fifler^  as  alfo  the  truftee  in  the  fathcr^s  will) 
tc/tfrv  tyitmefh  to  the  deed^  releafed  all  her  right  to  her  father^S 
-  fierfonal  eAate  by  the  cuftom  of  London  to  her  brother ;  and  the 
DrotherninJaw  and  bis  wife^  afi^r  the  .death  of  the  laid  fifl^i 
bringing' a  bill  for  her  orphanage  part^  the  fame  Was  difmifled  with 
€9/hj  and  decreed  the  brother-in-law  in  the  crofs  caufe  to  releafd 
bis  right  to  the  tuitooiary  ^t  in  purfuarice  of  the  cfovcndnt,  and 
tojpay  cofts  there  alfo.  Per  Jekyl  and  Gilbert  commiiSon^rs; 
%  WnDTs  lUp*  272,  274*  Pafch.  172^4    Cox  v;  Belith^ 

I^*  The  ct^om  of  Lpndon  is^  where  there  are  feveral  children^ 
Ibe  father  may  appoint  a  right  of  furviyorlhip  amorigfl;  them*  It 
there  be  a  male  child  only,  the  father  may  devil'e  over  his  drptlaij-i 
$ge  pSLttj  if  filth  male  child  die  before  the  agcf  of  twenty.0ne  ycarSi 

Vpi.  VII*  ^    ^  '  an3    ^ 


5' 


*aoo  €ttt!om0  of  lontiottf 

and  if  there  be  a  female  child  only,  then  the  father  may  a!fo  ievih 
over  in  cafe  fuch  female  child  die  before  the  age  of  twenty-one^ 
or  her  marriage.  MS.  Rep.  ^Pafch.  13  Geo.*  in  Cane.  Pidding- 
ton  Vfc  Mayne.* 

' « 17.  BfO  againjl  thi  city  of  London  by  plaintiff,  ^'^  hhalfrfkimf 
JeWand  the  rejl  of  tho  fropritton  of  orphan  Jbiky  to  have  an  aocoont 
of  the  produce  of  that  fund,  and  to  have  the  foiplos  of  that  fiipd  fer 
fome  years  laft  paft  to  be  applied  to  make  nod  the  deficiencies  of 
former  years,  for  that  by  Aat.  0(f  sii  bW.V  M.  cap,  10.  fe^^ 
I  J.  the  prodcKe  of  that  -fund  is  applied^  for  ihe  pajnaeat  of -the 
tinnual  fum  of  4I.  p^r  cent,  to  the  proprietors,  or  fo  much  thcareaf 
only,  as  the  money,  by  this  a£l  appointed  to  be  raifed  and  paid 
as  afore(aid,  (hall  yearly  amount  unto,  to  fatisfy  and  pay  towards 
the  faid  intereft  to  the  (aid  orphans  eqinlly  in  proportion,  &c.  and 
that  there  is  no  provifion  by  the  iaid  zQ^  for  making  good  the  defi- 
ciency of  any  former  year  by  the  furplus  of  any  fubfequent  year,  &c. 
King  C.  afTifted  with  Raymond  Ch.  J .  and  Jekyl  Mafter  of  the  Rolls 
held  that  the  general  intent  and  fcope  of  this  zSt  was,  to  recug:e  4], 
er  cent,  to  the  citv  orphans  for  ever,  for  the  refpedivot  fums 
ue  to  them  from  tne  city,  and  the  feveral  funds  thereby  railed 
are  appropriated  for  tiiat  purpofe,  and  the  city  is  made  tniftee  for 
them,  and  are  to  have  no  benefit  by  tbofe  fonds,  until  the  4!^  per 
cent,  be  paid  to  the  orphans  ;  and  though  feSt.i^  of  the  ad  frfty 
that  tbt  fttnd  Jhall  he^yearlj  applied  only  to  ti$  paynunt  ofibt  uimual 
intereft  of  4/.  per  cent,  yet  the  word  (only)  in  that  piaa  fball  not 
iontroul  and  overthrow  the  general  temor  andfc§pg  of  tho  wboU.^tff^ 
and  that  daufe  feems  chiefly  calculated  ftr  the  bimpt  of  theorpbani 
to  prevent  any  mifapplicationsy  or  to  apply  any  part  of  the  annual 
fuiuf  to  make  good  former  deficiencies  before  the  4I.  per  cent, 
for  the  current  year  be  fully  paid  and  fatisfied,  and  not  give  the 
benefit  and  advantage  of  any  yearly  furplus  to  the  city,  tiUall  for- 
mer deficiences  be  made  good  to  the  orphans. 

Decree,  That  the  city  (hall  account  for  the  feveral  years  for- 
plttfTes  received  by  them,  and  pay  over  fuch  forplofles  to  the  or* 
phan&  pro  rata,  until  the  former  deficiencies  be  made  good  to 
them,  etc.  Per  Cur.  MS.  Rep.  Hill.  2  Geo.  a  Cane.  Ladds  r. 
London  City. 

X2.  Where  the  hufiand  was  attainted  of  feiony^  and  pardoned  on 
tondition  of  tranfpvrtation ;  and  afterwards  the  v^ehecame  m$itkd 
tofome  perfonal  eftate^  as  orphan  to  a  freeman  of  London  i?.dua*per- 
fonal  eitate  was  decreed  to  belong  to  the  wifty  ^$  ta  At  ftau.Jok* 
3  Wms's  Rep.  3a.  Trin.  1729.    Newfome  v.  Bowycc^ 

[B.  2]     As  to  the  Widow's  Part. 

S.  C. cited  T.  TT THERE  all  the  cbildnn  vueri  advanced^ ^  widow  b^ 
ILf  Mich.  ^V  a  moiety.  2  Vern.  666.  in  pi.  592.  Mich,  17  lo* 
6%eo.  i.in  cites  it  as  the  cafe  of  Clare  v.  Acmooty. 

Cane.  M  * 

held  accordisglyi  and  that  m  that  cafe  it  was  held,  thai  there  ^  father  waa  li^;he  cosfid«|ed 
M  dyifls  witaottt  chiidreo,  and  (he  cftate  was  tQ  be  divided  iiuo  moictiea,  the  00c  moiety  to  pi  t^ 

•     -  ih« 


lit  ^i^9  tlie  6£ktf  moiety  to  be  the  teftamentary  (hare  of  the  Cither,  and  oot  at  all  coofidertd 
vrhat  the  nature  of  the  eftate  was,  whether  real  or  perfonal,  out  of  which  the  children  were  ad* 
Vaoccd; 

2.  The  widow  is  Intitled  to  the  furniture  of  her  chamber^  or  in 
cafe  die  eftate  exceeds  200ol»  then  to  50A  tnftead  thereof.  la  a 
mk  before  Lord  Parker,  18  Mar*  xyiS^    Biddle  m^  Biddle. 

*  3.  If  the  wife  be  intHltd  to  b^r^cmfimAry  fari^  wd  the  hujiand 
Jier  [and  Acn  ftie  dies]  the  exeeui^  of  the  imJkemdJhaU  not  bayt 
iiisy  but  the  [executor  of  the]  wife^'becaufeit  is  a  thing  in  adion* 
Held  hj  LwA  Chancellor^  2  Freem.  &ep.  a8«  in  fl*  jpt 
Hill.  i6f 7%    Ireton's  cafe* 

(B.  3)    Cuftom  as  to  the  Wifc^s  Part,    Bar  thereof 
by  Settlement,  &Ci 

Ik  ^T^  H  E  father^  z  freeman  of  Londoiu  pojfeffei  of  a  term^  ^ffigmi 
JL  it  to  his  /on  fbr  a  provijion^,  0nd  dtea\  the  wfdow  fued  ia 
Chancery  fbr  her  cuftomary  part ;  and  upon  iflue  tried  before 
EUe,  whether  by  this  alignment,  he  (hall  be  barred  of  her  cuf* 
nxmary  part ;  it  was  proved,  and  found  by  the  jury,'  that  flie  is  not 
Ixxind  by  it^  as  being  yolunCary,  but  ^tfie  /ball  be  intitled  to  ber 
tuAamary  part  of  ity  and  fo  the  like  as  of  goods.  2  Lev.  i.30« 
iiill.  26  and  27  Car.  2.  B*  R.    City  v.  City. 

2.  If  a  womany  before  marriage^  agrees  to  a  jointure  in  bar  of  her . 
cttflamary  party  this  agreement-  (^all  bind  her,  and  flie  (hall  never  . 
mt  fue  for  her  cuftomary  part.     Held  by  Lord  Chancellor, 
a  Ficem.  Rep.*  67.  {d»  78.  ^  Trin.  1681,  in  cafe  of  Bravell  v» 
Pocock. 

3*  A  freeman  of  London. leaves  the  city,  and  lives  in  the 
country  20  years  together,  and  marrieF,  ana  makes  his  wife  a 
Joimturaj  and  dies,  (he  (hall  have  her  (hare  by  the  cuftom ;  per 
North  K.    Vcrn.  180.  pi.  174.    Trin,  1683.    Rutter  v.  Rutter. 

4«  Marriage  agrununt  pr^videdy  that  if  the  wife  claim  any  of 
the  pnfonal  e^ate  ky  the  euflom  of  the  province  of  York,  then  the 
efiate  (ettled  in  jointure  (nould  be  to  other  ufcs.  Decreed,  C^e  is 
bound  by  tfie  (aid  (ettlement,  and  ought  not  to  claim  any  part  of 
the  perfoaal  eftate ;  decreed  by  Lord  C.  Nottingham.  But  Lord 
K«  North  decreed  one*  third  of  the  perfonal  eftate  to  belong  to 
her  as  adminiftratrix,  and  that  it  was  an  accruing  right,  not  barred 
by  the  marripee  agreement.  But  Lord  C.  Jefferies  fet  afide  the 
order  of  Lord  K.  North,  and  confirmed  that  of  Lord  C^  Not* 
tingham)  and  decreed  accordingly.  2  Chan.  Rep.  252.  '34.  Car.  2* 
fienfon  v.  Beilalis. 

5.  A  fieeman  of  London  left  London,  and  lived  many  veara 
in  the  country,  and  by  his  will  devijed  a  leafebold  to  B.  and  all  hit 
books  t9  C.  and  as  to  all  the  reft  of  his  eftate^  confifting  of  money, 
goods,  mortgages,  and  credits,  he  gave  the  ufe  thereof  to  his  wife 
firlifgy  and  m^e  B.  and  C.  and  others,  executors  \  and  direAed 
im  ezec«tars>  out  of  his  eftate,  to  pay  die  wile's  funeral  charges 


Uat  €u(tomj$  of  Idntiatt; 

after  her  (ieath,  and  gave  her  the  ufe  of  his  plate  for  her  life,  :Ufl 

direded,  that  his  ftock  and  eftate,  then  in  D's  hands,  (hould  there 

remain  during  her  life,  and  the  product  be  paid  to  her  for  her 

tnaintenance,  and  gave  feveral  particular,  legacies,  and   devifed 

over  th^  furplus  of  his  eftate  after  his  wife's  deaths     It  was  decreed 

at  the  Rolls^  and  afErmed  bjr  the  lords  commiffioners,  that  the  wife 

Oiould  have  a  moiity  of  the  books  and  goods,  though  fpecificaUy 

devifed  to  Others ;  and  there  being  ne  child^  the  widow  by  me  cuftooi 

was  intitled  to  a  moiety^  fo  that  the  tejlator  could  devife  no  mere 

than  ^  moiety^  and  therefore  nothing  more  pailed  by  the  will,  and 

that  the  fpecifick  legatees  fhould  not  have  aiiy  latbfa&ion  out  6f 

.  the  furplus  for  the  moiety  evided  by  the  widow  bv  reafon  of  the 

cuftom.     2  Vern,  no.    Mich.  1689.    Webb  v.  Webb. 

r  262  3      6.  A  voluntary  judgment  given  by  a  freeman  of  London,  payable 

Chan.  Prec.  three  months  after  his  deathy  is  to  be  poftponed  to  debts  by  fimjjle 

fi'^c'^'bit     <?ontraftj  and  to  the  widow's  cuftomary  part,  but  will  bind  the 

Ld  Coni.    freeman's  legatory  part^     2  Vcrn.  202*    Hill.  1690.    Fairbeard 

miflioner  *    y.  BoWCtS* 

ItawUnton.  ^ 

faidf  h«  thought  that  the  judgment  Ihould  be  ptid  btfdte  other  Icgadet  if  there  bid  been  toy. 

i  .      ■ 

f.  Any  jointure  binds  and  bars  the  wife ;  per  Dee,  city  ferjeant^ 
Mnd  faid,  Chat  is  called  a  compolition.  2  Vern.  6664  in  pL  592. 
Michi  1710. 
In  fuch  Cafe  8.  Where  a  freeman  of  London's  wife  is  compounded  with  before 
di^d"w  nh  ^^^^'^kh  ^y  fettling  a  jointure,  though  of  land,  the  wife  is  taken 
iToooTuid  ^^  advanced^  and  the  children,  by  the  cuftom  of  London,  (hall 
Had  two  have  a  moiety,  as  if  die  wife  was  dead,  and  fo  certified  in  the 
twoVu'^h  ^^^^  ^^  ^*''  *"*  ^**  ^'  Luthley.  17  Car.  i.  a  Vcrn.  665. 
t^r«,  I'l^  '  P*'  592-    Mich.  1 7 10.    Hancock  v.  Hancock. 

ticvifedtwo    ■'.*'•... 

thirds  of  hi»  whole  rfbtc  to  his  dslugbtert,  ind  one  third  to  hia  Tints.  Per  Fiaeh  C-  the  daughlers 
ihall  have  Soooi.  a  piece,  add  the  food  6odol.  between  tbeol.  Veto.  R.  6.  pi.  4.  Pafch.  i6Su 
love  V.  ...'.•  i 

Gilb.  4<iu.  ^.  The  wife  of  a  freeman  of  London /Sf?//  not  take  by  her  buf^ 
?X.in toil-  ^^^^*^^  «^^^A  ^^  Ukewife  by  the  cujtomy  unlefs  \t  ht  fo  declared  in 
dim  verbis,  the  Will.  Chan.  Prec.  351.  Mich.  1712^  Kitfonv.  Kicfon. 
>br.  Equ.  10.  A  widower  and  widow  being  about  to  inter-marry,  and 
Cafes,  157,  having  only  perfonal  eftate,  by  drticlei  made  before  marriage, 
nasdccwd  ag^'ced,  that  in  cafe  the  hufband  fkrvivedj  he  fhould  baOi  2000/. 
Mich.1714.  only  out  of  his  wife's  perfonal  ejlatcy  and  the  reft  to  be  at  her  dif- 
Poit  V  Lee,  pofal,  &c.  and  tu  cajc  the  wtfe  furvi'Oedy  thin  flk  was  to  have 
tidem  VCT-"  2ooc5/.  out  of  the  hufoants  perfonal  eftate,  without  faying  onfyy  or 
bis. — -.^  po  niore }  the  hufband,  being  a  freeman  of  London,  died^  and  his 
^^^*v^.  wife  Jbrought  her  bill  foi;  an  account  .of  his  perfonal  eibte,  over 
tioo,Arg.^M  and  above  the  aoool.  and  to  be  let  Into  her  cuftomary.  ihare 
the  cafe  of  thereof;  but  ft  was  dccfecd,  that  the  equal  conftru6tion  of  thofe 
drrecd^b' *  ^^^'^'^^  ^"^  ^^  ^^  exclude  the  wife  from  any  farther  jfhafc  out  of 
Ld.Cow|Mr  ^^^  eftate ;  and  though  the  words  were  not  fo  full  to  exclude  her, 
Gilb.  Equ.'  yet  the  indent  of  the  articles  appearing  to  be  a  mutual  redprocat 
Acp.  tii  ^(;mcnt  bct^recn  them  for  fettling  c«ch  other's  claim,  ouglnmt 
^  t^ 
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t$  hi  extended  larger  on  me  fide  than  the  other  \  and  decreed^  that 
the  wife  muft  have  only  the  .aoool.  Gilb.  Ec^u,  «R.Qp-95>96. 
Trill.  I  Geo.  cited  in  the  cafe  of  Pitt  v.  Lee, 

II.  Bill  by  a  widow  of  a  freeman  of  London,  for  her  cuf- 
tomary  (hare  of  her  late  hqfband's  eftate^ 

The  caf^  was.  The  hu{barx4  naade  his  will,  and  devlfed  to  htt 
wife  feveral  Jhares  in  the  New  River  water^  with  remainder  ovcr^ 
&c.  and^ave  herfever^l  legacies  \  the  will  was  fealed  uf^  in  a  (heet 
of  paper,  and  inaofed  in  the  fame  paper^  was  a  (and  found,  executed 
by  th€  teftator  fonu  time  before  the  date  of  the  will^  which  bondt 
was  conditioned  to  pay  the  defendant^  being  his  nephew^  the  fum  of 
XOOoL  or  to  transfer  to  him,  looo/-  J^ock  in  the  MiUion  Bank,  butt  , , 
this  bond  appeared  tahe  yolun^ry,  and  n^t  given  t/tpon  <r  va/uabU 
Cfnfideratton^  &C4  • 

ift.  Qusere ;  if  this  voluntary  bond  fhall  be  taken  as  a  debt 
due  from  the  teftator,  and  consequently  to  be  paid  out  of  thq 
dilator's  perlbna]  eftate,  before  the  widovv's  cuftomary  ftare^ 

2dly,  If  the  widow  muft  renounce  and  difclaim  all  benefit  and 
advantage  by  the  will,  as  well  the  devife  of  the  ihares  in  the  New 
River  for  her  life,  being  real  eftate,  as  the  devUe  of  pcrCoi\a( 
•battles  tQ  her,  , 

Trevor,  Mafter  of  the  Rolls  feid,  the  plaintiff  m/^  diftlatmall^  2Q3  J 
^efit  and  advantage  by  the  will^  if  Jhe  will  have  a  decree  for  her 
(uftomary  Jhar^^  contrary  to  th^  wilL^  an4  this  is  the  qoiut^nt  Qourf? 
of  this  court. 

2dly,  This  bond\yt\vig\n  nature  of  a  voluntary  gift,  is  fraudulent 
fwad  the  wife* 5  cuftomgry  Jha^rcy  and  (hall  not  ftand  in  her  way, 
and  fuch  fort  of  contrivances  to  evade  the  cuftom,  are  always  fet 
afide  in  this  court.  Decreed  accordingly^  MS.  Rep.  ¥i\^^ 
%  Geo.  Cane.     £4mHndfoi^  v,  Co^. 

12.  A.  a  freeman  of  London  purchafed  land  in  the  najne  of  B,  Thlidcott^ 
^nd  C.  but  no  trujl  was  declared.     The  confideration  money  (he-  ^'?  affirnx-w 
ing  9400I.)  was  mentioned  to  be  paid  by  B.  but  was  provea  to  be  yo'i"e'of 
A's  money.     But  B,  (who  was 'sin  attorney  at  Uw)  kept  the  Loidtin 
writings,  and  received  the  rents  of  fo  much,  as  was  let,  of  the  Jj*"*'  *"*> 
^ftate,  and  A.  by  a  paper,  all  his  own  hand-writi ng,  puxportin^      *  '^'^' 
an  eftimate  of  his  eftate,  and  what  he  was  worth,  had  cha«  ged  B. 

9S  debtor  for  money  lent  to  him  to  buy  thie  j(^id  eftate,  and  alfo 
ifor  intereft  tliereof,  jf,  died\  B,  afterwards  executed  a  dfclnration. 
'fftrujf.  Decreed,  that  this  declaration  after  A's  deaths  is  fiifncient 
Xfi  bar  the  widow's  cufto;i\ary  p^rt.  Bi^t  the  Court,  upon  the. 
circumftances,  recommended  it  to  th,e  heirs  or  devifccs  of  A^ 
to  let  the  wife  come  in  foe  dower  of  this  truft  eftate.  Wms*s^ 
l^cp.  321.    Trin.  1716.    Ambrofc  v.  Ambrofe. 

1 3.  A  freeman  bep/eaihed  a  legacy  to  his,  rvifc^  which,  v/ith  the  w^ns'sR-p, 
other  Ifrgacies,^  did  not  exceed  the  huft)and's  teftamentary  part,  l  m-  «'  »*'5: 
(hcfliallukq  both  the  legacy  and  her  cuftomary  pr.rt ;  per  ivord  l^^p^gr,'* 
C,  Parker.      Wm8>  9.ep.   533.     ilill..   1718^      iJabiugton  v.  b« ;» qulor^ 
G(eenwoo4  ^t^'^  ."y 

*•  ••  the  ptiu^. 

AfllCft  whether  fuch  \tasy  Ijoutt  not  bc^/'V/«  vm-ofthc  tejlamrritary.fjrt^  afc(hc  fay\)  j}-,.i-i6  froi% 
^  report^'^ nptj^.  V*- vMC  V^Q  d^t<:rmincJ  abput  tfii>  luucj  iu  the  Cdfc  ul  IkHdle  v.  Hcdulo?- 

%\.  14:,  Money 


ioj  tfttftomiel  of  lottVott; 

14.  lUhney  of  the  hujband's  and  wife^Sy  by  marriage  arttdcst 
lodged  in  truftees  Jiands,  to  be  laid  out  in  landsy  and  fettled,  and 
to  be  in  bar  of  dower  and  Jeinture  is  no  bar  of  the  cuftomary 
part;  per  Lord  Maccksfield.     For  the  money  in  this  cafe,  at 
foon  as  the  articles  are  executed,  is  to  be  iooked  upon  as  land 
too.    Ch.  Prec,  505,  508.    Mich,  1718,    Bablngton  v.  Green- 
wood. 
Cilb.  E^o«       15.  A  citizen  of  London  jointures  his  wife  before  marriage  with 
?cf '  ^t^  '     '  *°  'which  the  cuftom  did  not  extend.     Lord  dhanccllor  fent 
•od  13.      ^  ^^  '^''y  ^^  certify,  whether  this  Jointure  did  not  bar  her  of  her 
ChanceUor  cuftooiary  right  ?    It  was  certified  that  it  did  not,  becaufe  not 
thought  the  made  in  bar  of  her  cuftomary  part  j  biit  that  had  it  been  made 
flroD^*^2it  ***   ^^y  *^  would  have  bound   her,      10  Mod,  4.57.     Mich, 
ihc  wu  in.  6  Geo,  I,  in  Cane,  Arg»  cites  it  as  the  ^afe  of  Atkins  v,- 
tilled,  but    Waterton. 

defired  to 

have  the  cuftom  ccrtified.>»i .  Eqo>  Abr.  15^.  &c.  pi.  5.  S.  C.  fiiyi,  that  tb^  certificate  was, 
that  had  it  beeo  made  ia  bar  of  her  bare  of  the  perfonal  eftate  it  had  been  a  bar,  bat  if  cxprcflcd 
ooly  in  bar  of  do'wer,  or  thuda  of  landa,  the  fame  bad  never  been,  in  coniroverfy  in  tht>  coore, 
nor  had  they  nny  coilom  concerning  it.  It  waa  aftcr^iiMda  decreed,  Pafch.  •  Geo.  1.  tp  be  00. 
bar  of  the  cuftomar^  (hare.  Chan.  Prec.  coE.  S.  C.  cited  at  clearly  decreed  to  be  no  bar. 

Both  the  fame  pomtl  held  accordingly  by  La.  C.  Ptrl^er,  and  (aid,  that  land,  or  a  real  eftate,  it 
«f  A  quite  di£Bn-ent  nature  from  perfonal  eftate,.  ^nd  a  matter  y^hoUy  out  of  the  coftom.  W«a*^ 
^ep.  ^31 ,  53a,    Hill.  »  7 1 8.  tn  cafe  of  Babtog(oii  y.  Qreeavrood* 

fn  Cm^*''^*  16.  Acceptance  of  a  fettlemeht  before  marriage  out  of  the  fer^ 
"d.  King'a  7^*^'  ^^^^j  Without  any:  notify  tafon  of  the  cufiom%  bars  the  widow's 
time,  14.  cuftomary  part  of  the  perfonal  ellate,  iJF  (he  furvives,  as  by  virtuo 
^■y4-»7«5-  of  the  cuftom,  but  does  not  debar  her  of  taking ^ny  gift  qr  devifo 
decmd,^'  ^^  huihand  ^inks  fit  to  make  her.  Abr,  £qu«  C^e  159, 
3  Wma'i     Trin,  X727-    Lewen  v.  Lewen. 

Kep.  15. 

pK  ^  $•  C«    |«d.  Chancellor  dfdaredi  that  thf  wife  in  (hit  cafe  wia  barred  of  her  cuftounary  pa^« 


[  204  ]  (B,  4)    Orphans  protefted,  favoured,  and  relieved^ 

I.  4  £^  5  P,  Car  ^.  TXO^*  not  taif  away  any  cuftom  touching 
cap.  8*  S.  7*        XJ  anj  orphan  within  the  city  of  London. 

2^  The  defendant  ^^s  bound  by  re^ogntT^nce  to  the  chamberlain 
of  London  for  payment  ^divers  fums  of  money  for  orphans  portions  \ 
and  departed  out  of  this  cjty,  and  dwelt  in  Oxford/hire^  leaving 
no  eftate  behind  nim  in  the  city  j  fo  as  (he  procefs  of  the  city 
cannot  take  hold  \  therefore  a  fubpcena  is  granted  againft  him 
upon  pain  of  lool.  to  appear  before  the  mayor  and  aldermei^ 
and  to  ftand  to  their  order.  Gary's  Rep,  60,  cites  2  E)iz.  fol.  $^ 
Mayor,  &c.  of  London  v.  Dormer.— Afterwards  fol.  67.  Or< 
dered,  if  he  do  not  appear,  an  attachment  is  granted* 

3.  An  orphan  under  age  whofe  father  left  him  xoooK  which 
Vas  in  the  Chamber  of  London^  married  a  wife  with  a  goodportioeu 
file  was  allowed  240I.  out  of  the  loool.  and  fo  relieved  againft 
the  cuftom  f^f  London.    Chan*  R,  26,  4  Car.  i.    iiavers  t% 

^      .  4^  P^fendaa^ 
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4*  I/efendanI,  for  what  money  he  has  put  out  belonging  to  the 
plaintiff,  as  her  orphanage  money,  (ball  account  and  pay  intereft 
after  fuch  rate  as  is  allowed  for  orphanage  money  by  the  Court 
of  Orphans,  and  no  more*  Chan.  R,  io8.  12  Car.  i.  Hayne 
V.  Nclfon. 

5.  Upon  the  marriage  of  orphans,  the  cuftom  is  to  appoint  the 
cmunm  fujeant  t6  treat  and  take  fecuriiy  fir  the  orphani  Arg. 
%  Vent,  341,    Mich.  22  Car.  2.  in  cafe  of  Pheafant  v.  Phea&nt. 

6.  On  VL  biV  to'J^'ingm  a  fireigner  to  give  fecurity  to  the  citji^ 
for  the  orphan's  portion  according  to  the  cuftom  of  the  city^ 
Bridgman  K.  decreed  the  plaintiff  to  try  the  cuftom.  Chan. 
Ca&s,  203*  23  Car.  2*  Mayor,  &c.  of  London,  and  Byfidd  r. 
Slaughter,  &  al.'  the  executors  of  the  plaintiffs  father. 

7*  Orphanage  part,  according  to  the  cuftom  of  tfie  city  of 
London,  was  deersed  with  cofts.    Fin.  R.  248.    Hill,  28  Car.  2%    ' 
HSU  V.  Blackct  ^  Rodes. 

8.  Plea  of  an  account  of  an  crpban's  eJlaUy  before  the  aldermtn 
§f  L^ndofii  was  di£dlowed|  and  a  furcharge  allowed  to  be  made 
vieraon  by  Lord  Chancellor.  2  Chan.  Cafes,  170.  Hill,  i  Jac.  2^ 
New)d^a(e  r.  Johnfon. 

9*  ih/^fUafiran  account  befire  the^  aldermen  vm^  difallowed, 
90^  a  fisrchnrge  allowed  by  the  Ld.  Chan,  to  be  made,  and  de^t 
creed  the  exeputor  to  pay  intereft  at  61.  per  cent'  for  the  money 
not  paid  into  the  Chamber,  till  he  paid  it  in,  though  the  Chamber 
uTmily  eook'bttt'5l.  per  cent.'  2  Cbi  Cafes,  1704  Hill,  z  Jac«  2. 
Newdigte  v.  Johnfon. 

to.  This  cirfbom  of  the  city  of  London  is  the  remains  of  the  oU 
€»mmon  /tm^,  that  a  man  could  not  give  away  any  pare  of  bis  eftatc 
without  the  confent  of  his  children,  and  is  fo  taken  notice  of  in 
BraAon}  but  being  found  extremely  inconvenient  and  hard,  it 
was  by  the  tacit  confent  of  the  whole  nation^  abrogated  and  grown 
intodifujiy  (for  what  law  has  ever  been  made  to  repeal  it?)  and 
kept  up  only  in  the  city  of  London  -,  per  Ld.  Macclesfield.  Ch. 
Prec.  506.    Tr.  1722,  in  cafe  of  Kemp  v.  Kclfey. 

II,  Dy  the  cuftom  of  London,  a  freeman  cannot  devife  either 
ihi  orphanage  part^  or  the  contingency  of  the  ben^efit  of  furvivorjhip 
among  orphans.  Neither  can  an  orphan  devife  his  orphanage  part, 
or  the  part  which  accrued  by  furvivorfliip.  But  fuch  freeman 
may  give  by  will  to  his  children,  legacies  inconfiftent  with  the  [  205  ] 
diftribution  under  the  cuftom  ;  and  then  fuch  children  muft  make 
<h*ir  elcdion,  whether  they  will  abide  by  the  will,  or  by  the 
cuftom  ?  But  they  cannot  abide  by  the  will  in  part  only,  and 
lake  the  benefit  of  the  cuftom  alfo.  Cafes  in  £qu.  in  LJ.  Tal-» 
boc's  iioDC,  230.     H<;rvey  v.  Defbouverie. 


Q.4  ^"^  (B-5) 


to^        .  Cullomsi  of  Lontion4 


(B.'s)     Orphans,     What  Peribos  are  intitled  ta 
the  Benefit  of  the  Cuftotn,  or  excluded  from  it. 

!•  ^T^HERE  IS  no  fuch  cuftom,  itf  that  a  child  marrying  mnitt 
X      eighteen  years^  without  the  fatbet^s  confent^  (hall  lofe  her 
orphanage  part.    Fin.  R.  2^8.  HilK  z8  Car.  a.    Hill  v.  Blanket 
and  Rhodes, 

■  2.  A  freeman  of  the  city  of  London  dies  leaving  a  wife  and 
thild^  the  wife  die^^  her  third  (hall  go  to  the  executor,  or  adtni- 
liiftrator ;.  fo  if  tiie  child  diesy  artd  leave  an  executor,  the  child's 
part  ibalt  ^o  to  the  executor,  but  not  to  the  adminiftratxnr  of  fuch 
child  ;  for  if  therb  be  no  executor,  it  (hall  go  to  make  up  and  in- 
creafQ  the  ^rphan^e  mpney  of  the  other  chtldrent  Arjg.  z  Show« 
409.  Mich.  36  Car.  2.  B.  R*  in  cafe  of  Palmer  v.  AlKcock* 

3.  A  daughter  of  a  freeman,  marrying  withdut  her  father^ s  em^ 
Jinty  lofes  her  orphanage's  part,  unleis  he  is  reconciled  to  her 

before  his  death.    Vcrn,  354.  Hill.  1685.    Foden  v.  Howlet. 

4,  The  cuftom  of  London  doth  nvt  extend  to  grand^ children  i  as 
if  A/the  grand-fether  dies,  leaving  the  &ther  with  feveral  daugjiK 
iters,  thefe  daughters  are  not  within  the  cuftom^  Per  Ld«  Keeper 
Cowper.  Hill.  Vac.  5.  Ajpn. 

OllS.  Eqa.  5<  A  grand-child  is  not  within  the  cuftom  of  London  to.  cont 

Kep,  S37.  Jn  for  his  father's  oj  mother's  (hare,  together  with  tho  other  child* 

^d^m  w!  ^^^  ^^  *  freeman ;  and  this  has  been  fettled  by  the  Ld.  Chancellor^ 

bit.    ■     ■  where  a  deed,  by  way  of  provifion  for  a  grand-^child,  being  madt 
Wins'»Rq>.  by  the  grandfather^  after  the  fether^s  death,  in  order  to  introduce 

f?6rthev^v  ^^^  *"^*^  ^'^  fether*s  place,  was  fct  afide,  as  m.ade  in  fraud  of  tho 

$traage,  cuftom,  againft  the  furviving  children.   Chan.  Prec.  4jo.  pi.  %q^% 

S.  P^  aad  JPafch .  1 7 1 7.    Northey  v.  Burbage. 

fccms  to  bfi  ^ 

^  Q.  adioiti^Bd  by  counfel,  and  faid  \u  hftve  been  fo  dctera&ine4  ii^d  fettled. 


(B.  6)  Bar.  ,What  is  a  Bar  of  the  Children*s 
Part,  or  othcrwife,  and  what  (hall  be  faid  an 
Advancement. 

»,  T>  E SOLVED  that  where  a  citizen  of  Londm  Avijis  # 

JS^    legacy  to  one  of  his  children^  that  notwithflanding  that  cbiii 

'fiall  have  his  Jhare  out  of  the  tuftomary  party  unfefs  it  doth  appear, 

that  by  the  intent  of  tne  teftator,  that  legacy  was  to  go  in  fatit- 

fedlion  of  his  whole  (hare.     %  Freem,  Rep,  ^8,  pi.  30.   HUl, 

1627.    Ireton's  cafe^ 

f  ZO^  3      ?'  ^  "^^^  devifed  3000/.  to  his  iaughtery  gnd  the  refidue  rf  hit 

fetfo7ial  ifiatc  he  devifed   to  his  irother.     The  queftion  was; 

VV  hether  tliis  daughter  (hould  have  her  ciiftomarv  part  befides 

Ijiis  legacy,  by  reafon  that  he  gave  tho  refidue  to  his  brother,  which 

IS  a  kind  of  an  implitation,  that  »ie  daughter  fhould  have  the  3000K 

and  no  morq  \  and  if  (he  (hould  hitve  her  cuftonvuy  part  too,  there 

would 


Cuffoms;  of  Lonuom  a<^ 

Would  be  nothing  left  for  the  brother.  But  the  Ld.  ChancelloP 
held  clearly,  that  Jht  Jhould  have  her  hgacy  and  her  cujtomary  jhart 
t99  5  there  being  no  wor(}s  in  the  will  to  exclude  her,  fhe  JhaU  not 
be  barred  by  implication  \  and  if  there  were  nothing  for  the  brother, 
he  could  not  help  th^t,  it  muft  go  as  far  as  it  would.  2  Freem. 
jK.ep.  67*  pK  78.  Trin.  i68i.    firavell  v*  Pocock. 

3.  Per  Cur.  any  provifion  made  by  the  father  in  his  life-time  The  rt* 
for  his  children,  is  an  advancement  within  the  cuftom  unlcfs  it  be  P«"«'  <!«•• 
deelared  by  writings  that  they  are  not  fufficiently  advanced,  and  for  J"**^*" 
Ibme  time  it  was  held  that  in  fuch  writing  there  muft  be  ^  mention  fccnn  only 
inadi  what  fuTnmi  they  received  from  their  father  becaufe  of  bring-  f^ch  a^r»» 
ing  it  into  hotch-pou    Vern,  89.  pi.  78.  Mich.  1682^    Fouke  ;;^^^" 

V»  Leweilf  marrfage^ 

9r  h  furfu4nce  of  q  marriage  agrtement.    Ibid.  891 90. 

JL.  The  iSither  bv  a  prior  witt  dedans  a  chili  n9i  JiiUy  advanced^  «  Chan, 
imd  after  revokes  that  will,  and  by  a  latter  declares  that  child /ir/^  An^nd^. 
advanctd^  fuch  former  will  is  a  TufEcient  declaration  to  let  the  Honey, 
child  into  hotch-pot.    2  Chan.  Cafes  xi;*   Trin,  34.  Cju"-  a.  ^^"['^.J;^- 
Anaud  v.  Honeywood.  t83,*i8x, 

Jtc.  certified  and  held  iceordingty.^— S.  C.  &  S.  P.  eenified»  Micfa.  34  Oftr.  f ,    Ibid«  U9.-«-« 
Yero,  3^^.  pi.  3^0.  S.  C.  but  S.  P.  does  not  appear. 

5.  A  pmim  ofmomy  given  by  a  freeman  of  London  to  his  fottj 
has  ever  been  taken  for,  and  towards  the  advancement  of  fuch  fon 
out  of  his  Other's  perfonal  eftate,  within  the  cuftom  of  the  citv  of 
London*  %  Chan.  Cafes  118.  Trin.  34  Car.  2.  Anaud  v.  Ho- 
*irywood. 

6.  Father  on  his  fon's  marriage,  purfuant  to  articles  for  pur^  Van.  345* 
chafing  lands  to  he  fettled  on  his  fon  and  his  wife,  &c.  advances  ^*'^^^p^/ 
40001.  Quaere,  If  this  be  advancement  to  bar  him  ?  The  Chan-  .nd  Ld. 
cellor  decreed,  the  fon  to  have  a  (hare  of  his  father*s  perfonal  Chancellor 
eflate,  widiout  bringing  the  4000L  into  hotch-pot.  2  Chan,  Cafes  [hete  u*no 
119.  Trin.  34  Car.  2.    Anaud  v.  Honeywopd.  ,         colour  to 

reckon  this 
any  part  of  the  perfonal  eftate-  .  ■  2  Chan.  Rep.  1 79  to  187.  S.  C.  and  the  Court  declared, 
that  this  money  (hall  be  taken  4%  Uod,  and  not  at  perfonal  eftaie, 

7.  Where  a  citizen  has  feveral  children,  fomc  advanced,  fome  s.  p.  ad* 
not.     The  advanced  die.     The  father  dies.     There  fliall  be  no  \o?e*mnX' 
confideration  had  of  the  dead  children,  who  were  advanced  \  but  it  bate,  by  th« 

.   is  all  one  as  if  they  had'never  been.    Decreed.    2  Chan,  Cafes.  Maftcr  of 
419.  Trin,  34  Car,  %,    B<??kford  v.  Beckford.  '^'^^l^ 

S>cp.  587.  Trin.  1729.    Cleaver  v.  Spuihnfj 

8.  A  freeman  of  London  having  feveral  chymical  receipts  of  a 
very  great  value,  as  he  imagined,  gave  them  a  little  before  his 
death  to  J.  S.  who  had  married  one  of  his  daughters.  It  was 
.alleged  in  order  to  bring  ^e  fame  into  iiotch-por,  that  they 
brought  J.  S.  the  defendant  500].  a  year,  and  plaintiff*  offered  to 

'  give  tbe  defendant  500I.  for  his  intereft  therein,  and  fo  infifted 
'  that  they  oueht  tp  be  looked  upon  as  part  of  the  freeman's  per- 
fonal 


fon^l  eftatCs  and  that  defendant  account  for  them  to  the  plainti^ 

who  hod  married  the  other  daughter.*    But  Ld.  Chancellor  wouIS 

not  decree  the  fame,  faying  he  woidd  not  countenance  fuch  a  piece 

of  quacteiy  as  to  put  a  vaJue  upon  them.    Vern«  6i,  62.  pi.  59* 

Mich^  34  Car,  2.    Jenks  v.  Holford. 

^?*(?va       9*  If  a  citizen  anveys  to  a  child  Aww/  if  inhiriHna^  though  it 

**Riclk      b^  exfrefffd  for  advancement^  it  bars  no  child's  partj  but  fucb 

5.  C«  child  may  come  ia  for  a  ihare,  &c«  with  the  reft.     This  was  cer« 

tifted  by  the  rQCor4er«    2  Chan.  Cafes  i6o«  Hill.  35  &  36  Car, 

a*    Rich  V.  Rich. 

^^  845*       IP.  The  queftion  was,  whether  die  children,  who  are  declared 

tc?Ld.    '^  f**!'/  advanced,  are  to  bring  what  they  had  received. into  hfUb^ 

ChaocdioV  poi  with  tiie  orphanage  thirds  after  the  eftate  is  divided  into  thirds, 

|j|*^»J*»»     ai^not  into,  hotchrpot  with  the  whole  eftate  j  and  d^reed  ac<- 

2^|^h\t    c<)rdinglyt  not  to  be  with  the  whole  eftate  ;   and  what  bath  been 

k  oMift  be    r^elved  by  any  on^  mp(€.  th^  their  fhare^  and>  legacies^  is  tQ  bo 

brought  io-  i;cnaid,  as  the  matter  ihail  appoint,    a  Chan.  Rep.  359)  360W  1 

i±^'    J^.  *.    Beckford  V.  BdJckforl  **  »^  4-     1 

ftn  ooly. 

m-^k  VefiL  fl8i>  282.  pi.  1^9.  Mich.  1691.  S.  C.  and  S.  P.  aeeordingfy. 

XT.  A  freematl  pve  a  fortian  with,  his  only  child  on  her  mar« 
riage.  Whether  (he  was  excluded  thereby  of  her  brphanage  par^, 
thp  tc^fajor  not  hatjjng  declared  by  will,  or  otherwife,  that  Ihe  was 
not  fully  advanced?  2  Vcrii.  234.'  pi.  2l5.'Triii.  1691.  Fane 
V.  Bence. 

12.  With  regard  to  the  advanceif^ent  of  a  child,  it  has  been  de^ 

ternilned,  that  pnall  inconftderable  fsms  occajiondly  givin  to  a  child, 

cannot  be  deemed  an  advancement,  or  part  thereof!    ITius  main' 

tcnance  money ^  or  an  allowance  made  by  a  freeman  to  his  fm  at  the 

llniverjity^  or  in  travellings  &c.  is  not  to  Be  taken  as  any  part  'of 

his  advancement,  this  bein^  only  his  education,  and  it  woiUd  creaffc 

charge  and  uncertainty  to  inquire  minutely  into  fuch  hitters*. 

So  putting  out  d  child  apprentice^  is  no  part  of  his  advancement 

for  it  is  only  procuring  the  mafter  to  keep  him  for  ieveh  y^ari, 

inftead  of  the  parent.   Trin.  1718.  at  the  Rolls.   Hender  y«  Rofe. 

But  the  Other's  buying  an  office  for  his  fin  tbc^  but  at  wilL^  as  a  gen** 

tleman  penfioner's  place,  or  a  commiffion  in  the  army,  thefe  are 

advancements  pro  tanto.    3  Wms's  Rep.  317.  in  the  n'dfe,  ettea 

l^orton  V.  Norton.  Mkh.  1692.  by  the  Lords  Comd^ffiohers 

Rawlinibn  and  Hulchios. 

Tlie  very         1 3-  Where  it  appears,  any  bow,  under  jthe  father^ $  tand^  hew 

tkcUiing     mucbzchWi  has  received,  though  it  is  therQin  fiud,  tbftt.thp  iajd 

^mVd-^     portion  is,  or  was»  in  full  of  his  child's  part  by  the  cuftom^  yet  the 

vincedwit,  chfld  ftiall  come  in  for  die  cuftomary  part  of  the  reft  of  the  Other's 

^W'«t  the  ^pj^ffopal  eftate,  bringing  the  portion  alrej^dy  received  into  b^cb^ 

theeoAom  P^^'*  Otherwise  it  is,  if  it  does  not  appear  under  the  fair's' &m}i1 

§ot  bis  or-    what  the  advancement  was.    2  Salk.  426,  427.   Anon* 

pbanage 

part ;  tndii^mf^  the  eJUid  itflnrttmrth  tttrhftd  fiirihtr  grtatftfimn  fiNnn  httfitlier»  «tMl  (beceiw 
Uinty  tliere6f  appeartd  by  lit*  own  9n&rer«  yet  thofe  fmnt,  wJiicIt  wete  aiidiuoo*!  cft»  fe9  ini  ad* 
vancemeot,  ^ing  with  the  (urn  mentioocd  hy  the  faiher.  brought  mto  hotch-pot,  ml  a6t  ^r  bit 
•rphtfiageprL   Wttt*6  Rep.  'ai<*  HllL  lyx^.  d^etd^  ibellAUcif  Ibe  Mbt  Kortliey  V. 

Smngc. 


^lMm»  of  lotflwtn  co7t 

Utitafe.— ^•Ctwa,  Pfec.  470.  pi.  t95.  Pafcb.  1717.    Nortbey  v.  Burbtge,  S,  Cf««-i»Gilh»  E^N 
Kep.  136,  137.  5.  C.  in  totidem  verbii. 

14.  By  the  cuftom  of  Loadon,  if  zJreemaH  hath  advanced  a 
thild  in  bis  life^timi^  and  it  appears  bj  his  ivill,  or  by  any  writing,, 
what  the  Jum  aivanfed  isy  and  that '  the  fum  advanced  is  le/s  than^ 
the  cufiemary  Jbare  doth  amount  unto,  fuch  child,  fo  advartced, 
may  emu  in  fir  a  cuftemdry  J^art^  hringing  the  fum  fo  advaneed  int^ 
beub'pat'f  bat  if  it  dqth  not  appear  what  the  advancement  is,  thea 
the  advancement  is  a  bar  of  the  cuftomary  fliare»    The  c^e  herd 

vmsy  that  the  father  of  the  plaintifF  and  defendant  in  his  will  takes  [  2o8  J 

netice^  that  be  had  advanced  the  plaintiff  in  his  life-timey  by  giving 

her  300A  and  upwards^  and'  thereupon  gives  her  5s.  only  by  bit 

will.     And  the  queftion  was,  whether  this  (hall  be  taken  to  bo 

fiich  a  certain  fum  appearing  in  writing  Aat  fhe  may  put  it  into 

hotch-pot,  and  come  in  for  her  cuftomary  (hare^  by  reaibn  of  the 

word  (upwards)  which,  as  it  viras  (aid,  made  it  very  uncertain; 

(ut  decreed  that  diis  was  a  certain  fumi  appearing  in  writing,  and 

he  would  take  it  to  be  300!.  only;   and  although  it  was  {aid, 

that  bv  the  word  (upwards;  it  might  be  taken  to  be  500!,  or  toco!. 

tbe  Mdler  of  the  Rolls  faid,  it  could  not  be  fb  intended  here,  but 

that  it  might  be  intended  a  little  more,  and  fo  littlei  that  the 

teftator  did  well  know,  &  de  minibud  non  curat  lex.    Ifot^j  it 

wa3  fiippofed  that  the  word  (ujiwards)  was  inferted  purpofely  to 

make  it  uncertain,  which  made  it  look  like  a  trick ;  but  if  he  had 

taken  notice  that  he  had  advanced  his  daughter,  anct  not  laid 

fif  what,  flie  had  been  barred  i  but  here  it  was  decreed,  that  Jbe 

fimuld  cemi  in  for  her  Jbare^  bringing  the  300/.  into  hotch-pot. 

9,  Freem.  279,  280,  pL  351.  Hill.  1704,    Bright  v.  Smith. 

15.  If  a  freeman  of  London  enters  in  his  boojf  feveral  fums  of  S.  Cdted 
money,  as  paid  on  account  of  hi^  daughter's  portion,  he  cannot  F^J|f  *  ^* 

?fierwards  write  offzgadoj  or  make  the  hu(band  debtor  for  them,  ^jgu*,* 
er  Cowper  C.  2  Vera.  631,  pi.  560.  Hill.  17^18.   Dean  2^  Ux.  Rep.  641* 
V.  W.  Delaware.  f^^±. 

tbe  feme  be  written  by  tbe  fretrmoK^t  Sock  keeper  or  Jervantt  it  1%  •«  rofGctent  at  if  written  by  the 
freeman  btmfel^  aod  lucb  advMccmem  mwj  be  brought  into  hotcb-pot.  -But  Ibid.  64^ 

in  a  note  added  at  the  bottom  of  tbe  page,  u  a  qoxre,  If  ihii  ii  warranted  by  the  certiBcate  of  th« 
cafe,  w6icb  was  at  follows,  [and  which  I  wiU  add  here  to  fhew  Che  form  «r  fuch  certificate.] 
mSt  U»'  V.  id,  Delaware.  May  o.  s  710.    In  purfoancc  of  an  order  of  i6ib  December  tbe« 


^  laft,  it  ia  certified,  that  if «  freeman  of  tbe  ci^  dies,  leaving  a  wife  and  one  daughter  married  i|a 
**  Us  lifetime,  and  it  appears  by  the  books  of  fuch  freeman,  that  be  had  paid  feveral  fums  of 
M  money  in  part  of  fuch  daughter's  portion  unto  he.^  hu(band,  and  afiOurwatfda  linrtrtl  other  fuma* 
^  which  ooglbt  to  be  taken  as  paid  on  account  of  the  poftioa»  but  not  csprefaly  entered  in  fuck 
^  freemaA'aiK»ka.aa  paid  in  pait  of  advancenicm«  or  in  part  of  tbe  poition»  (all  which  entries  ara 
^  of  tbe  teftator's  own  hand  writing)  and  fuch  fums  taken  altogetlier  do  not  amount  to  a  third 
**  part  of  Oick  freeman's  eftate^  put  together  with  what  he  left  arhia  death*  Aidi  daughter  ougbt 
f>  HOC  to  be  tAcA  as  fully  advancedi  but  in  part  advanced  o«ly  1  and  in  kuck  cate,  by  the  cnftoia 
*«  off  tbe  city,  fuch  child  and  her  hofband  are  tq  have  a  third  of  what  tbe  teftator  left  at  b&  dest]^ 
^  without  regard  of  what  wu  recdved  lA  the  fathiKr't  lifO'timei  tad  without  puttiqg  what  ba4 
<*  b€e«  fo  recdved  to  ibe  efibtt  left  at  bit  death.*' 

16.  A  fienwi  of  Lonaon^  who  was  »  widower^  add  had  (wtr  ^jJt^ 
fal  chfldreii»  being  poflSfifled  of  a  confiderable  Ibafehdd  tftate^  m^  iamfeftiui 
fimd  marrifigi  wmyi  iSUIb  Utfft*  iitj(OMfiekratm  .^  lOOoU  t^'  by  ^  ^'^ 
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kit  chii-  /itfif,  in  irufl  for  bimfilf  fir  Itfi^  remainder  to  his  wifi  Jir  lifi^ 
f '*bc  Mllcd  '*  ''^*  ^"^  ^^^  ^f  diwtr^  cujiemary  ijtati^  ifc,  remainder  it 
an  advance-  tk*  firjl  Jqh  tf/'that  marriage,  and  fo  to  every  other  Ton }  and  in  tho 
mcni^eiihcr  fftt%mftff  then  was  an ^gramint^  that  trufkss  Jbmld  fell  tbifr 
in  fnrv^itb.  ^^^f'^  ^'^  Inveft  the  money  in  the  turehafe  of  lands  of  inheritance^ 
in  the  caf-  to  be  iettle4  tQ  th^  ufcs  aforefata ;  bm  tbe  hujband  dying  hefor^ 
•omi  »»je-  any  purebafe  vf^it^  H  w»  hcW  firft,  that  the  wife  was  barred 
TJtnoT  ^^^  claiming  any  other  port  of  |he  peribnal  cftate-  Secondly^ 
mfitbiHf^  that  the  children  by  Che  firft  venter  coukl  have  no  right  to  thofe 
ftfitm*  leafea;  neither  wouid  this  fettlement  prevent  the  children  cf 
fcai  only  ^^  fccond  marriage  ^^a  coming  in  for  a  Ihar^  of  the  reft  of  tbe 
ibeperrooai  per(bnal  eftate;  for  by  die  agreement  tb^  leafesarenow  to  be 
cftate  of  f^onfidered  in  equity,  as  if  a  purchafe  had  been  a^uaUy  made^  and 
mn-^Jktr^  the  freeman  had  psud  the  n^oney  piU  of  his  pooket.  Equ.  Abr. 
^if/p/m  153.  pU  8»  cites  2  Vern,  665.  Mich.  ITOO*  [1710]  Hancoci^ 
i^fi  f^      V*  Hancock ;  [but  that  is  onl/a  ihort  note  of  the  <:afeO 

Bmt  if  lamii  tf  inhrtitance  are  gi^tn  to  a  child  hi  bar  of  the  orphanage  part*  and  «cctpted  at  fiteh^ 
It  will  be  binding,  or  at  leaft  the  child  cannot  have  bolb;  per  Jekyl  aiid  G^bert»  cofcamifl^oaav 
t  Wmi's  Rep.  87^.    Pafch.  }7a^.    Cox  y,  Qcli(hl. 

[  209  1      17.  A  freeman  of  London  married  a  widow-  of  a  confiderablQ 

Abr.  Eqa.    fortune,  but  (he  had  feveral  children^  and  it  was  agreed,  that  he 

Cafea,  »57»  tua$  to  have  600/.  only  of  her  fortune^  and  the  reft  |o  be  fettled 

GiibTEqu.  "P^^  ^^^  children,  and  tn  cafe  Jhe  furvived  him  Jbe  tMs  ^  ha^i^ 

Kep.  81.     6oo/.  to  be  paid  her  by  his  executors  $  accordingly  a  deed  was 

s.  C.  in  to-  executed  and  the  parties  were  mentioned  to  he  citt%em  ef  Landens 

^ja  vcr-  *p|^jg  ^^g  decreed  by  Ld.  Harcourt  as  a  iatisfaSion  of  her  cuf-* 

tomary  part,  and  took  notice  that  the  deed  was  expreftly  worded 

in  cohfideration  of  the  marriage  and  marriage  portion,  fo  that  h» 

'  was  abfolute  mafter  of  that  600I.  and  therefore  .this  600L  moft  be 

looked  upon  to  come  out  of  his  perfonal  eftate.     But  as  to  the 

moiety  of  the  other  moiety  (no  iflue  being  of  the  marriage)  there 

was  no  queftion  made,  but  the  wido.w  would  be  inttded  to  it, 

and  an  account  was  decreed  accordingly.     And  the  Mafter  of 

the  Rolls  took  notice  of  the  deed  mentioned  to  be  made  between 

tbe  parties,  citizens  of  London,  fo  that  the  cuftom  might  be  well 

fuppofed  tp  be  in  their  vicv^r.    Ch.  P^ec.  355.  pi.  ^8.    |JiU,  1711* 

WhithUl  V.  Phelps.  ^     r  -^ 

fVern.605.       18.  h  freeman  of  London  having  children  by  his  ftrftwUk^  an^ 

F*'543;^W«»^  being  aJ)out  to.  marry  agqin^  made  a  fettlenunt  offome  leafehoU  eftai^ 

s!  c.  no"°*^  ^*^  *"  intend^  wife^  and  the  iflue  of  that  marriage  ;  we  marriage 

S.p. takes  effe£i.     The  kufband  dies  ^having  iJTuey  and  a  confidertAk 

Ibid.  666.    perfonal  cjiate.     The  children,  by  their  fim  venter,  brought  their 

Mici?;7to.  bill  for  an  account  of  ^he  perfonal  eftate,  ai^i  infifted  it  wholly 

s.  c. but     belonged  to  them ;  and  that  the  feoond  wife  andber  UTae  oueht 

where  it"ir  ^^  be  excludcd  from  anyftare  thereof  by  reafon  pf  the  ^roviuon 

the^vife  of  tnade  for  them  ;  it  was  decreed  that*  this  con^ofition  with  his  wifi 

•  freeman,    before  m^arriage  bound  her^  but  tbe  children^  being^  infants^  were 

left  to  make  their  eleHion  when  they  came  of  flgw>  whether  they 

would  abide  by  that  provifion  made  Jet  them  by  tha^  fetUesnenfy  of 

refin^ui/h  that^  and  ^onu  in  for  tbiifi:  eufio^ry  Jhgxei.^y.i  sind 

?|tcrwair4^ 
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bft^rwiris  on  l  reheorfing,  what  ihould  become  of  tbe  ctxAotoitf 
part ;  it  was  held  to  fall  into  the  hufband^s  (hare ;  and  in  cafe  no 
difpofition  was  made  thereof  by  him,  it  mud  |o  according  to  the 
ftatute  of  diftributions.  G.  £qu.  Rep.  95*  Pafch.  i  Oeo.  cited 
in  the  cafe  of  Hancock  r.  Hancock. 

19.  Stnittk  yirasa/riimanoflAyndon^znd  bad  ijiieoni  child  only^  MS.  Rq>.- 
ft  daughter,  and  givis  btr  3000/.  portion^  and  marries  her  to  the  j^'^°  ^^ 
plaindflTNIaggot,  and  is  a  party  to  the  marriage-articles,  whefein  smuh?^^^ 
this  fum  of  3000I.  is  declared  to  be  given  is  her  for  ber  portion 
by  ber  fiither,  the  faid  Smith.     Afterwards  the  iaid  Smith  makes 
bis  willj  andtberehy  eUvifes  tbe  fum  of  lOooA  to  bis  faid  daughter^ 
and  likemfe  gives  fiveral  legacies  to  ber  children  ;  he  alfo  gives 
U  Us  daughter  certain  lands  for  ber  life^  &c.  and  then  follows  this 
provifo  {viz.)  provided  if  my  faid  daughter  Jhall  not  within  tvta 
mftihs  after  my  deceafe^  upon  requefl  to  ber  tnade  by  my  executrtj^, 
give  a  good  and  fujfficient  releaje  to  my  executrix  if  all  her  right 
and  inter fft  to  her  ctffiomary  Jhare  of  my  eftate^  &c.     Then  my 
will  is^  that  the  legacy  to  her  of  loool.  and  the  feireral  legacies 
aforeiaid  to  heir  children^  Jhall  be  voidy  and  makes  his  wife  (now 
defendant)  bisfole  executrix  and  reftduary  legatee. 

The  bUl  Was  brought  by  the  hufband  and  wife,  in  right  of  the 
wife,  for  her  cuftomary  fliare  of  the  teftator's  eftate. 

1%  It  was  agreed,  where  the  portion  of  the  child  appears  in    ' 
tertaim  under  the  father* s  band^  fucb  portion  Jhall  not  he  taken  for 
Oi  fuU  advancement  in  the  life-time  of  the  fdtber^  to  exclude  and 
bar  Aich  child  of  her  cuftomary  (hare. 

2dly,  Where  a  freeman  iiVx,  leaving  only  one  child,  who  has 
had  a  portion  from  ber  father  in  his  life-time,  fucb  child  Jhall  not 
put  ber  portion  in  hotch-pot,  but  is  intided  to  her  cuftomary  ftiare^ 
befidea  what  (he  had  for  her  portion,  becaufe  where  there  are  . 

more  diildren  than  one,  fucb  portion  (hall  be  put  in  hotch-pot)  [  2X0  J 
only  with  the  cuftomary  (hare  belonging  to  the  children,  that  all 
the  children  may  be  equal.     See  Lord  Delawar's  cafe. 

3dly,  It  was  re(blved  in  this  cafe,  that  the  plaintiff^s  wife  need 
anfy  releafe  ber  cbattle  legacy,  and  not  tbe  devife  of  the  lands  to  her 
for  life,  Dccaufe  the  exprefs  condition  in  the  will  doth  controul 
the  implied  condition  by  the  cuftom,  that  (he  muft  renounce  all 
benefit  by  the  will,  if  (he  will  take  advantage  of  the  cuftpm  in 
fubireriion  of  the  will. 

4di]jr5  If  the  children,  being  infants,  (hall  forfeit  their  legacies 
accordmg  to  the  provifo,  or  not  by  the  zSt  of  the  mother.  Thh  - 
point  Lord  Chancellor  would  not  now  determine  upon  this  bill, 
but  £iid,  it  would  be  time  enough  to  do  that,  when  they  (hould 
bring  a  bill  (or  their  legacies }  but  as  to  the  odier  matters  decreed 
ut  fupra.  Per  Cowper  C«  MS*  Rep.  Trin.  2  Geo.  Maggot  v. 
Smith. 

20»  A  provijionfor  a  child  on  ber  iHarrtdge  bf  d  freeman  is  no 
bar  to  any  future  (flare  (he  might  be  intided  to  by  the  cuftom, 
any  more  than  it  would  be  to  hex  taking  by  delbent  pr  devife. 
Cited  by  Mr.  Vernon.  Ch.  Prcc.  508.  as  decreed  by  Ld.  C* 
Cowper.   Mich.  I7i7»   Piatt  v«  Suaton« 

*^  at-  S, 


*i^^s^  It.  8.  brings  a  bill  for  one  third  of  his  wife's  fiidier^s  peWbnil 
^  ^gi^*  *  Cftate  ;  a  fetdement  by  agreement)  &c.  was  made  on  the  marriage^ 
fome  fliort  and  the  fatbir  gav^  xCrtJk  his  Jaagbttr  a^  ifttttt^  as  fhr  her  mar" 
■Met  of  it.  f>^age  forttam^iu:.  By  ttnii^  tbi  fatbir  gave  a  xoooL  U  bis  wift^ 
and  five  Umnunts  (which  were  his  on  leafes)  to  truftees  in  truftfwr 
tbe  daughter's  feparate  tiji^  and  made  the  wife  executrix.  S.  being 
beyond  fea,  left  die  wife  and  children  tipon  the  mother^  ^o 
maintained  diem.  Per  Cowper  G«  f  ft^  An  advancement  ef  4 
daughter  by  a  real  eftate  as  her  fortienyltc.  wfiS  not  an  advance* 
went  within  the  cu/lem\  but  if  it  were  iniand^  the  certainty  dodi 
appear,  and  the  land  muft  be  valued,  and  brongfat  into  hotch-pot  ^ 
the  cujhm  has  n§  rtlatkn  te  an  ejlate  ef  inheritadce  \  if  a  ireanaa 
lays  out  bts  money,  the  cuftom  is  defeated;  but  if  therie  was  any 
provifion  mado  bv  ogrennenty  Ve.  that  infteadef  meney  as  aper^- 
tieuj  ^c.  the  father  Jbemld  tUminiJh  his  perfenal  ^ate  by  making 
a  furchafey  it  might  be  a  ^eflien  hew  far  this  weuldbe  within  the 
eufiem  f  But  bands  defeendedj  $r  furthafedy  are  net.  Stdly,  That 
S.  muft  have  one  third  of  the  clear  peribnal  eftate,  deducing  the 
widow's  chamber,  *  paraphernalia,  &€•  tdly.  That  the  five  tene* 
ments  given  to  the  fepacate  ufe  of  the  wife,  fhould  not  go  in  part 
of  diis  one  third  to  which  the  hufband  was  indded,  for  diat  the 
daughter  had  no  elefiion  in  this  cafe.  She  could  not  choofe  the 
one  third,  becaufethat  was  in  the  power  of  the  hufliand,  and  to  his 
account ;  and  as  the  five  tenements  are  here  given  to  the  truftees, 
it  is  of  a  different  kind  from  the  hufband'S  one  third ;  nor  is*  it 
to  the  fame,  perfon ;  fo  it  cannot  go  in  part  of  fttisfeAiOn  witlrin 
the  meaning  of  the  teftator.  In  cafes  of  the  cuftom,  the  legatee 
has  anele^on,  whedier  he  will  renounce  his  legacy,  or  his  one 
•  third  'part.  Here  the  father  has  under  all  events,  ex  abundaolt, 
made  a  provifion  for  die  feparate  ufe  of  his  daughter  out  of  the 
part  which  the  fiither  had  power  to  difpofe  of.    43iI)S  If  the  lega- 

Ecies  <faU  fhort,  every  one  mufl  abate  in  proportion ;  but  if  the 
ughter's  feparate  provifion  fell  ihort,  which  the  fether  intended 
her,  the  Court  oueht  to  lay  bold  on  that  which  die  hufband  ought 
to  recover  when  me  account  is  taken,  and  it  ought  to  be  broi^t 
before  die  Mafler,  efpecially  if  die  hufband's  going  away  were 
without  tbe  wife's  de&ult.    5dily,  This  fpedfic  legacy  of  the 
five  tenements  mufl  be  valued,  and  every  one  muft  abate  in  pro- 
portio;i.    6thly,  The  wife  and  executors  mufl  have  her  lOOoL 
befides  her  one  third  part.    Mich.  4  Geo.    Stanton  v.  Plat. 
[211  J '    2^.  Sir  W.  W.  in  1718.  made  his  wilU  giving  te  hie  daughter 
7000/.  and  te  bis  fen  and  euecutery  all  tbe  tejl  ef  his  e/lette.    Ha 
declared  that  this  legacy  te  the  dangbter  was  in  fatisfa&ieu  ef  att 
Jbe  could  claim  J  Vc.  under  the  cujlemy  and  fie  was  te  diclare  mnthim 
ene^nentb  after  his  death  whether  fin  woidd^  abide-  by  that  or  uetf 
and  (he  was  to  uUafey  &c.    The  tefbtor  lived  two  years  sfier 
this  win,  and  srfter  his  deadi,  die  daughter  marryihg  within  a 
fortnight  they  were  both  made  acquainted  widi  the  willt  and  the 
.  executor  and  fon  came  one  morning,  and  made  a  ddivery  of  fome 
'  date,  &c.  fpecifically  devifed,  and  sdfo  affigned  an  annuity  in  die 
r£x<;hequcr,  which  was  given  to  the  daughter, te.  and  bo^g  afted 


io  execute  a  releafe  finne'time  was  defired  fer  confideratCion/&c. 
In  Mich.  Vac.  the  queftion  nvas,  on  a  plea  to  the  difeovery  and 
account  prayed  by.  a  bil)»  whether  what  the  daitghter  aad  her  huf- 
band  had  dooe,  did  amount  ta'fuch  an  acoepCaice  as  did  detennine 
tkeir  eiedion^  and  tp  e»:lude  them  from 'a  (bare  by  thetcuftom.; 
and  per  Ld.  Chancellor  the  plea  was  allowed^  becaufe  they  had 
not  made  any  election  by 'the  bill  to  wave  the  will,  hut  imh  a 
laving  to  any  farther  claioa,  or  right  tbey  might  make,  i^.e^i  fajr 
amending  their  bill,  and  running  the  basaanFof.the  account  Jdf 
the  p^fonal  eftate  >  for  whether  it  be  more  or  lefsy  they  muft 
abide  by  the  event  of  it.  He  declared  that  it  was  the  tdlafior^s 
imsention,  that  if  ihe  accepted  of  the  lega^,  flie  was  to  taka  tfakt 
in  (adsfiuKon  of  the  whole,  under  the  cuftom,  and  chat  he  never 
intended  (he  fliould  have  an  account  of  the  perfonsd  eflate,  to 
fee  whether  it  was  her  bpA  way  to.  abide  by  the  one  or  the  other, 
(he  was  to  have  no  fuch  Ubertv,  and  therefore  he  confined  her  to  a 
month's  time  to  declare  herfeif,  fo  that  all  ol]ge£tions/made  from  • 
her,  being  under  any  furpriie,  or  having  any  thmg  mifreprefented 
unto  her,  is  out  ol  the  cafe.  It  is  likdy  Sir  W.  W.  thoughtthe 
cuilom  very  hard,  and  he  had  a  mind  to  tie  her  down  ;  but  yet 
this  muft  be  a  compl^t  acceptance  by  her  of  all  that  he  had 
ioipofed,  but  in  thissrafe  it  doth  not  appear  that  all  was  fini(bed 
and  compleated,  fome  things  flie  did  accept  ^f,  but  the  exeotiting 
of  the  celeafe  was  put  off,  ^nd  other  ipatters^for  iarther  confide- 
ration,  to  that  this  was  not  a  full  and  entire  accqHance,  though  be 
tfaoHght  that  if  all  had  been  done  and  accepted  of  without  the 
rdeafe,  that  was  not  fo  neceflary  to  be  done  within  the  months 
but  niieht  be  executed  at  any  time.  Per*  lA*  Chancellor* 
Mich.  Vac,  1721.    Smith  v.  Wither?. 

23.  Where  a  daugbUTy  who  married  without  the  father's  Con* 
fent,  waa  afterwards  advanced  in  partj  andtbi  freeman,  \ht  father ^ 
bad fatisdfpwu  UahhM  eftaU  to  tbe  feparate  uft  of  the  daugbUry 
the  feme  covert,  tots  ought  to  be  brought  into  botcb^pot^  it  being, 
in  the  (brt^wft  fenfe,  an  ^advancement  of  the  child  pro  tanto  \ 
aWms's  Rep.  213,  274,  Pafch.  1725.  per  JekyF  and  Gilbert. 
commiffioners.    Cox  v.  Belitha. 

24.  A  fatilement  was  on  the  wife  of  a  citizen  of  part  of  the 
pergonal  ejiate  of  the  hufband,  tn  bar  and  fathfaChon  of  xiH  her 
daim^  and  demand  out  of  bis  perfonal  eftar^  by  the  iUflom  or  other '^ 
wife.  The  bujhand  died  intejiate.  The  wife  is  barred  of  her 
diitribiitive  (hare  of  herhufband's  eftate  by  the  ftatuteof  diftribu* 
tions  by  force  of  the  words  (pr  otberwifej  for  they  can  extend  to 
nothing  elie ',  and  it  was  faid  to  be  twice  fo  adjudged  by  Cowper  C. 
in  the  ca(e  of  Pit.  v«  Lee,  and  Davila  v.  Davila.;. and  decreed 
accordii^y  by  King  C.  MS.  Rep.  Mich.  13  Geo,  in  Cane. 
Badcock  v.  Stanhope. 

as.  Though  a  declaration  hj  a  freeman^ %  wHJtnfyf  that  a  child 
was  fully  advanced,  is  not  of  itfelf  fufficient,  vet  where  the  ad* 
VOMcenuHt  .was  forty  years  before  the  freeman  s  death,  fo  that  it 
was  difiic\ilt  to  prove  ^an  advancement  m^e  at  that  diftancc  of 
tell  jet  a  proof  was  had  thai  th$  dangbtorU  btefiand  had  con* 

fijfii 
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fijfii  hi  bad  naived  dhwi  *  lOOoA  portion  with  his  wife  tirom  ^ 
freeman  at  his  marriage,  this  was  fatisfactory.  2  Wms's  Repi 
$2ji  5^8*  Trin.  1729.  at  the  Rolls.    Cleaver  v.  Spurling. 

Where  a  daughter  of  a  fnemaH  of  London  accepts  ftf  a  legacy  ^ 
1 0,000/.  left  her  by  bet  father ^  who  Nconmundedii  t9  her  to  releafe 
her  right  to  her  orphanage  party  which  Oie  does  releafe  accord-^ 
ingly;  if  the  orphanage  part  be  much  more  than  her  legacy^ 
though  fhe  was  told  (he  might  eleS  which  fhe  pleafed  \  ynxif  jhe 
did  not  knew  Jhe  had  a  rights  firfl^  to  eHquiiFe  into  the  VMue  of  the 
ferfonal  ejtate^  and  $he  quantum  of  hir  orphanage  part^  hefore  Jhe 
made  her  eledion  \  this  is  fo  material  that  it  may  avoid  her  releafeA 
3  Wms's  Rep.  316.   Trln,  1734.    Pufey  v^  Defl>ovrie. 

2^.  A*  a  freeman  of  London  had  ilTue  two  fons,  B.  C<  and  four 
daughters,  D.  £«  F.  and  G.  He  in  his  life^time  gare  to  B«  and 
C.  and  to  D.  and  £•  1500K  a  piece^  and  took  feveral  receipts  in 
the  following  words,  viz.  Received  of  my  fadier  A  1500L 
which  I  hereby  acknowledge  to  be  on  account^  and  in  part  of 
what  he  has  given,  or  fhall  give  unto  me  his  fon  [or  daughter]  in, 
^r  by  his  late  will.  Afterwards  A.  made  his  will  thus|  viz*  And 
whereas  I  have  heretofore  paid  to,  giveri^  or  advdric^d  With  nty  child- 
ren  B.  D.  and  E,  [omitting  C]  the  fum  of  1500/.  a  piece^  now  I 
do  hereby  iri  like  mtinrter  give  and  bequeath  unto  niy  three  othir  thild* 
ten,  Q  F,  and  G.  the  feveral  fums  dfi^ooL  a  piece^  and  then  gives 
the  rejidue  equally  among  his  children*  The  cuftom  of  London 
being  waved  on  all  fides^  the  queftion  was,  whether  C«  ibould 
have  another  1500/.  upon  the  later  words  of  the  will,  or  iheuld  be 
in  the  fame  cafe  with  B.  D.  and  £.  they  being  equally  advanced 
by  the  father  and  this  fcemirig  to  be  01  Jy  a  mjlake  in  the  tejtatot^ 
it  was  infifted  that  the  receipt  could  not  controul  the  exprds  fub^ 
fequent  gift  of  the  ^father,  and  that  the  omitting  C*  fbouM  be 
plainly  intended  a  difference  between  them^  But  Ld*  C.  Talbot 
decreed  the  1500I.  received  by  C4  in  A's  Hfe-tlme  to  be  a  fatif* 
faSlion  for  what  A<  gave  him  by  his  will,  and  that  he  ibould  not 
have  another  15001.  upon  the  later  words^  Cafes  in  £qu«  in  Ld« 
Talbot's  lime  71.  Pafch.  8  Geo.  2.    Upton  r.  Piince« 

(B.  7)     As  to  the  Children's  Pirt  in  Ofe  b£  Sur- 
vivorfhip^     To  whom  it  ihall  go. 

Id. cited   u  TFa  freeman  of  London  dies,  leacvirig  (ev^ral  orpfazns,'^  and 

j^^""*^  A    any  of  them  die  under  age,  whether  this  part  is  by  Ac  cuf- 

ifi  a  Dotaof  ^'^^  to  go  to  the  furvivor  ?  Vernon  for  the  plaintiff  argued,  that  if 

the  re-        did  by  the  cuftoni  go  to  the  furvivor,  and  Ind  known  a  cafe  ifriiere 

f^^^*        one  married  an  orphan,  tnA.  made  a  fe^tlement  on  her,- and  (be  after 

died  under  age ;   her  fortune  went  to  her  furviving  M'odieft  «nd 

fitters,  and  her  hufband  could  nc^  haVe  h ;   it  was  a£nrtted  hf  the 

court  and  counfel,  that  the  father^ s  iinU'm  this  cafe  (which  gatfe  it 

the  fwrvivors)  did  operate  mthing^  hecdufe  they  did  mt  claim  mkekr 

kim}  but  by  the  cuftom  paramount  the  wiH^  thwghacalo  w»s  elttd 

tmp« 


^Ap.  Eiii.  \riiere  it  was  held,  that  the.  iatheir  ttiiy  dcvife  the 
i^tphanage  part  of  the  child,  if  he  die  within  age,  fo  that  it  be  not 
to  the  prejudice  of  another  orphan*  Afterwards  5th 
170a,  the  recorder  certifyed  the  cuftom  to  be>  that  if  the  orpbati 
Jim  dies  hff9re  21^  bis  Jban/nrvives  s  and  ifaf^malt  dies  unmarried^ 
and  within  the  age  {^  StI,  her  Jbare  furvi^is  ^lUewife^  and  the 
orphan  cannot  give  it  away  by  wilh  Chan.  Free;  207.  ph  ib')i 
Mich.  1702.    JalTon  v.  Effington. 

2.  If  there  be  a  iuidiw  and  Hup  daughter s^  and  une  of  the  daugh^ 
ters  difSj  her  orphaiu^e  part  (hall  wholly  furvive  to  her  fifter,  and, 
that  even  afier  a  divifion  and  partition  madi  Between  Ihem  \  bat  if 
the  fatbet's  legatory  part  was  devifed  to  the  daughters^  that  is  under 
the  direction  ef  th^e  Jlatuie  as  a  legacy,  and  muft  be  diftributed  be- 
tween the  mother  and  the  furvivliig  daughter  accordingly ;  this 
difference  was  taken  and  agreed  by  the  Court*  Chan*  Prec.  372; 
Trin.  17 13.  in  cafis  of  Loeffes  v.  Lew'en. 

3.  A  freeman  left  at  his  death  a  wife  and  fevernl  children^  one 
^f  the  children  diedfeven  years  old*  It  was  agreed  t(iat  (bare  ihould 
lurvive,  and  that  it  was  not  fubje6l  to  the  ftatute  of  diftributionsj 
but  Quaere^  whethet  it  furvived  to  the  mother,  as  well  as  brother^ 
and  ufters?  The  orphanage  part  is  not  due  till  21,  fo  that  an  or- 
phan cannot  difpofe  of  it  fooner;  Mich.  7  Qeo.  Cane.  Mailer  of 
the  Rolls.    Knipe  v.  Wale. 

4.  Devife  oflands^  to  truftees  in  fee,  in  truft  within  fix  years  af^ 
ter  the  tejtatof's  dedth^  to  raife  and  pay  i^ooi.  to  his  daughter  A. 
A.  eSes  within  the  fix  years ;  the  15I.  (hall  go  to  the  adminiftrator^ 
here  being  no  certain  time  limited  when,  but  only  the  ultimate 
time,  within  which  it  (hall  be  raifed;  3  VVms's  Rep.  119.  pi.  27; 
HiD.  1731.    Cowper  v;  Scot^  &  al*. 


A' 


(B.  8)     Of  bringing  into  Hotch-pof. 

N  orphan  who  was  advanced  with  200I.  beine^  the  only 
,    chiUf  is  iidt  ^o  bring  it  into  hotch-pGt.    2  Vern.  629: 
cites  1 7.  Jac.  i.    Wood  v;  Fettyplacei 

2»  Sum  of  money  given  by  a  freeman  of  London  to  a  daughter^ 
if  not  given  as  a  marrtage^poriio/i^  or  in  purfudnce  of  a  marriage- 
agreement^  is  no  advancement^  as  monies  given  at  chrifienings  and 
hingS'ini  but  however  muft  be  caft  intd  hotch-pot;  Vern;  R; 
ox.  Mich.  34  Car.  2.    Jenks  v;  Holford. 

3.  Heirefs  has  larids  giveri  her  in  frdnk-mdrriage ;  thofe  miift  be 
caft  into  hotch-pot ;  omeniMfe  of  lands  conveyed  or  given  to  her  by 
her  father,  or  other  anceftor^^r/i&ir;m7rritf^#«  PerCounfeh  Ibid. 

4.  Where  Hn  heir  or  co^bkir  had  a  real  ejiate  fettled  on  him  by  ciun. 
sbefatbtTy  it  is  out  of  the  cuftom  of  the  city  of  London,  and  thougli  Ctfci,  30^; 
the  6thet  ihould  after  declare  the  (ame  to  be  a  full  advancement  |  ^  )^^^ 
for  fuch  child,  yet,  it  is  no  bar  to  his  orphanage  part,  neither  is  it  not  appear. 
to  be  brought  into  hotch-pot;    Vern.  K.  2x6.  Hill.  I683.    Civil  —aChtn. 

^'  ^*"^*  S.  C.  but 

S.  P.  doe^Bot  itpMXp 

Vpt.  Vlh  Ite  ^.  Where 


Ut$  CQiOfraf  of  1Q»(I08» 

Bmt  if  the        5.  Where  a  child  is  married  with  the  fadit^'^  confent,  and  their 

m^iiooed*  **  *  Portion  given  in  mMrriage^  fuch  child  is  debarred  from  claimiag 

by  Che  fa-  any  benefit  of  the  orphatiage  part,  unlets  the  father  ftull  by  writing 

t^tuiiUfs  under 'his  hand  and  Teal,  ii<»t  only  declare  that.fiich  child  was  not 

cuftomTry  ^"^^7  ^^^nc^d,  ^^^  Ukewif^  mentim  in  ctrtain^  htw  much  the  por- 

p^rt  will  tton  given  in  marriage  did  amount  unto,  that  fo  it  may  appear 

amounito  ^hat  fum  IS  to  He  brought  into  hotch-pot.    Venu  aio.   Hill. 

;!::;:;:fh«  1683.  civuv.Rich. 

(hire  by  the  cufton.  t  Vera.  R.  630.  HUI.  17AS.  cites  Turner  v.  Lnngland.-*— -For  *oihcf«iile 
it  (hall  be  intended  a  full  and  compleat  aivAiuivUKut.  s  Wua'i  Rep.  517.  Tim.  1709*  by  ibe 
Matter  of  the  Rolls.    Cleaver  v.  SpuiUng. 

aVern  S74.  5.  Money  to  be  brought  into  hotch-pot  by  an  orphan,  (ball  be 
-llbid."  '  brought  into  the  orphanage  fart  only^  and  «ot  into  the  perfonal 
g8t.  Mich,  eftate  in  general,  fo  a^  the  widow  to  come  in  for  part  of  it.  Vern. 
1691,8.0.  3^3.  Mich.  1685.    Beckford  v.  Beckford. 

9  Chan.  Rep.  359.  S.  C.  ■  %  Vern.  734.  Mich.  1717.    Stauton  v.  Piatt.  S.  P. 

9  Chan.  tj^  Money  given  by  a  freeman  of  London,  to  be  laid  out  in  land 

S*c!*  "^'  and  fettled  oa  his  eldeil  fon  for  life,  remainder  to  his  firft  and  other 
fons  in  tail,  (hall  not  be  reckoned  any  part  of  his  advancement, 
and  be  brought  into  the  hotch-potch.    Vern.  R.  345.  Mich*  1685. 
Annand  v.  Honeywood. 
S-^  Eqtt.  8.  Upon  a  reference  to  the  recorder  of  London,  by  Ld.  Chan* 

in  ihe^note  ^^^^^U  ^^  Certify  what  is  the  cuftom  in  London,  concerning  the 
to  pt.  4.  of  advancement  of  children  by  their  fathers,  &c.  which  would  ex- 
theS.c.thc  elude  them  from  having  (hares  of  the  perfonal  eflatcs  of  their 
redjed*icr.  filth crs  after  their  death;  Serjeant  Lovell,  Recorder  of  London, 
batim,  viz.  Certified  the  cuftom  to  be  thus,  viz.  If  the  fatber  gives  to  the  child 
WetheLd.  jjoc/,  and  in  bis  will  declares^  that  be  has  advanced  bim^  and 
AMcrincn  afterwards  dies^  the  child  fhall  have  no  part  of  the  refidue  of  the 
of  the  city  per(bnal  eftate  of  his  father.  But  if  he  hadfaid  by  his  wiU^  that  be 
of  London,  had  given  1500/.  (which  luas  a  fufficient  advancement)  yet^  upon 
hcaJd*  be  Pitting  it  in  hotch-potch  after  the  death  of  his  father^  he  Jhall  have 
faid  panics  his  Jhare  of  the  perfonal  ejiate  of  his  father^  trV.  And  if  a  man 
and  their  marries  his  daughter ,^  and  gives  her  a  portion^  if  he  does  not  take  any 
l^alncd  in  ''^''^^  ^f  ^^  "*  *'^  ^'^4  '^'^  ^^'^^  ^'  ^  fufftcient  advancement^  and  (he 
thr  Uw,  do  (hall  have  no  (hare  of  her  father's  perfonal  eftate  after  his  death, 
u^^^iur*^"  ?^  relatione  m*ri  Selby.  Note,  Mr.  Cheftiire  was  alfo  prefent 
lordihip,  ^^  Chancery,  when  Mr.  Recorder  made  this  certificate  j  but  he 
that  by  the  did  not  entirely  agrce  with  Mr.  Selby  about  the  certificate  Ut 
iXml^lf  ^"P*^-    ^^-  ^*y"^-  ^^P-  ♦^4*  '^""-  "  W-  3-    Chafe  V.  Box- 

the  city,  if  any  freeman's  child,  male  or  female  be  married  in  the  lifc-timc  of  his  or  her  father* 
by  his  eon(ent,  and  not  fully  advanced  to  his  or  her  full  paft  or  portion  of  his  or  her  father's  per- 
fonal or  cuftomary  e(Ute,  at  he  (hall  be  worth  at  the  time  of  his  dccesfe,  then  every  fuch  freensan's 
child  fo  inarried  as  aforefaid,  (hall  he  excluded  and  debarred  from  having  any  other  oarc  or  por- 
tion of  his  or  her  faid  father's  perfonal  or  cuftomary  clUtc*  to  be  had  at  the  time  of  his  dcceaiit» 
except  fuch  fatlftr  by  his  Uft  will  and  tcftjmenc,  or  (ome  other  writing  by  him  written,  and  Cgncd 
with  bis  name  or  mark,  (hall  declare  or  exprefs  the  vahie  of  fach  advancement;  and  then  every 
fuch  child,  afur  the  deceafc  uf  his  or  her  fsid  father,  producing  fuch  wiH  or  other  writinf,  and 
briiti^iog  fuch  ponton  fo  had  of  his  or  her  father,  or  the  value  thereof  into  hotch-potch,  (hail  hav« 
as  much  as  will  m^ke  up  the  fame  a  full  child's  part  or  portion  of  the  cuRoihary  elbte.  his  or  her 
fiiid  father  had  at  lUc  time  of  his  dcccafe;  ootwiihttandmg  fuch  father  (hiU,  by  any  writing  under 
his  hand  and  fc^),  declare  fuch  child  was  by  him  fully  advanced* 

'  r  9.  Ii\ 


9«  If  a  freeman  has  mu  child  tnfyj  which  has  received f$mi  ftrtUn  ILY^"*!^^ 
from  bis  £ithcr,  and  the  fiither  dies ;  leaving  this  child  and  a  wife,  f^^i^^. 
Che  child  (hall  have  his  full  orphan's  part,  without  any  regard  to  Bcncc's.P. 
what  he  has  already  received|  for  that  advancement  in  part  is  onlv  *J^' 
to  be  brought  into  botch  potcb  with  children,  and  not  witn  i^^^'  5, 
others ;  per  Sir  Edward  Northey.    2  Salk.  426.  Hill.' 1708. 

DcanJrUx* 
▼.  Lord  Delaware,  S.  P. Ibid.  754*  Mich.  1717.  Stanton  v.  Piatt  S  P.<»  S.  P.  ad- 
judged after  folemn  debate.  1  Wina'a  lUp.  597.  Trio.  1719,  by  the  Mjttcr  of  the  KoUft.  Cleaver 
T*  Sparing. 

10.  If  anv  child  has  any  thing  hy  the  will  nmre  thorn  the  refl^ 
which  is  deciared  as  a  fatisfa^iom  for  her  advancemextj  if  flie  wUl 
claim  the  benefit  of  the  cuftom,  flie  muft  wave  this  s  per  Ld» 
Cowper.  Hill.  Vac.  5  Ann. 

J  I.  A  finee-man  of  London  willing  to  prefer  two  daughters  f  215  3 
beyond  othsrs,  bequeathed  to  them  a  bond  of  ^oool.     Afterwards  Gi^b.  Kqa. 
by  advice  the  claufe  was  rafed  out,  and  the  will  re-puUiihed,  and  s.T/ia  ||; 
a  new  i^id  given  in  the  name  rf  J.  B.  mm  trmjl  fer  the  tm  dimgh^  tUtem  ver- 
ters.    Ld.   Cowper  held,  that  this  bond  muu  be  brought  into  bU.—- 
hotch-pot  to  intitle  them  to  a  further  fliare.    Ch.  Prec.  269.  g.Y,*"** 
Mich.  1708.    Hedges  v.  Hedges.  H^lgesT. 

hOOT.  S.v. 

kot  cobtaios  only  (Kort  notes  thereof. >-Thoagh  in  this  cafe  fome  of  the  other  children  had 

giveo  receipca,  bur  knew  nothing  of  their  equitable  right ;  Ld.  K.  Cowper  declarcdt  that  this  waa 
hut  evidence,  and  Chat  he  would,  notwithftandiogt  let  ^ben  >Bto  their  nght,  though  othcrwife,  if 
there  had  been  a  receipt  under  feai.   MS.  Rep. 

12.  A.  on  his  fon  B's  marriage  with  C.  covenanted  in  cafe  of  a  S-  C-  cited 
fecond  marriage  te  pay  the  firft  fon  by  the  firft  wife  500!.  There  J^o!  HUU* 
was  a  fon  and  feveral  children  befides,  of  the  firft  marriage ;  per  1715.  in ' 
Cur.  the  heir  muft  bring  in  the  50ol.  into  a  hotch-potch,  though  ^*<«  ^^ 

in  nature  of  a  purchafor  under  a  marriage  fetdement.  2  Vern.  widmoiejk 
638.  Hill.  1708.    Phiney  v.  Phiney. 

13.  Bill  by  the  plaintiff  as  enly  child  of  her  father,  a  free-man  of  ]^^  ^^» 
London,  for  her  fhare  of  her  Other's  eftate,  according  to  the  cuf-  q^'  f„ 
torn  of  the  city  of  London.     The  cafe  was,  the  plaintiff  at  feveral  Canc.  Stan. 
times  had  received  feveral  fums  of  her  father  in  his  Ufe-tinie^  and  '*^^^"^*** 
htc  father  transferred  lyoqL  hankJUck  in  truflfor  himfelf,  in  order  'J^^^  ^'* 
to  MJpofe  of  it  by  his  will  to  the  defendants^  oic. 

Quaere,  If  the  plaintilF fhall  put  the  money  given  her  by  her  fa* 
ther  in  his  life-time  into  hotch-potch,  with  the  refidue  of  the  tef- 
tator's  eftate,  or  whether  fhe  fhall  retain  the  money  fo  given  to  her 
by  her  father,  and  have  a  moiety  of  the  refidue  of  her  father's  per- 
fonal  eftate,  (being  an  only  child,  and  the  tefiator  having  no  wife) 
according,  to  the  cuftom.  ^ 

Mr.  Vernon  for  the  plaintifi^,  infifted,  that  the  plaintiff  is  inti^ 
tied  to  a  moiety  of  her  father's  perfonal  eftate  by  the  cuftom  with- 
out putting  in  notch-potch,  what  was  given  her  by  her  father  in 
his  Ufe-time,  (he  being  an  only  child,  and  not  fully  advanced  by 
her  father  in  his  life-time. 

He  cited  the  cafe  of  Turner  v.  Jennings,  lately  in  diis 
Court,  where  it  was  refolved,  that  a  child  of  a  free-man  of  Lon- 
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Am  (hall  not  put  in  hotch-potch  what  was  given  to  her  byhef 
i^her  in  his  life-time,  and  uhlefs  there  be  other  children,  and  fd  ii 
was  refolved  in  Chancery,  in  the  cafe  of  Dean  v.  Lori>  Dela- 
WERE,  that  an  only  child  (hall  not  put  in  hotch-potch  where  there 
is  a  widow,  but  (hall  have  her  c^RomzTj  Ihare  beiides  what  hef 
father  gave  her  in  his  life-time.  .  If  the  child  be  fully  advanced  in 
the  father's  life-time,  the  fiither  may  difpo(e  of  all  his  eftate  by 
t^ill ;  fo  if'the  &ther  thafHes  his  daughtet  in  his  life-fime,  and  de- 
clares her  fully  advtoced,  withbut  expreffing  what  futh  he  gave 
with  her  in  marriage,  this  is  a  full  advancement  by  the  cufton% 
though  not  fo  in  r«dity,  and  will  bar  her  of  her  cuKooiary  (hare, 
Kilt  if  the  certainty  of  the  fum  appeals  fo  given  in  advancement  of 
the  child,  and  it  falls  (hort  of  hci;  proportion  of  her  Other's  eftate, 
then  it  (hall  be  put  into  hotch-potch,  aiid  (he  iball  have  her  cu(^ 
tomary  (hare.  Declaration  of  a  full  advancement  by  the  father,  is 
not  a  bar  of  the  cuftomary  (hare  in  no  cafe  but  that  of  marriage. 

If  a  freeman  of  London  has  ten  children^  and  fully  advances  nine 
0/  them  in  his  life^time^  the  tenth  child  Jhall  have  the  whole  cufte'i^ 
mary  Jhare  belonging  to  the  children.  If  it  appears  that  an 

only  child  hzs, received  from  his  father  in  his  life- time j  as  much  as 
his  cuftomary  jhare  amounts  to^  this  (hall  be  taken  as  a  full  (ati(^ 
[2163  faSion  of  his  cuftomary  (hare,  hut  if  it  fall  never  fo  little  fifort 
thereofy  then  it  (hall  be  taken  as  a  gtfi  from  the  fatner,  and  the 
thild  (hall  have  his  whole  cuftomary  fhare^  Without  any  regard 
to  it. 

Note,  Tracy  J.  who  fat  for  Ld.  Chancellor,  ordered  an  account 
to  be  taken  what  fiioney  the  plaintiiF  had  received  from  her  father 
In  his  life-time^  and  on  what  account^  and  refertrcd  the  confidera- 
tion,  whether  money  given  to  her  by  her  father  in  his  life-time, 
(hotild  be  taken  in  part  of  her  cuftomary  (barej  or  whether  (he 
fliould  have  a  moiety  of  her  father's  eftate  over  and  befides  what 
he  had  given  her  m  his  life-time,  tKere  bein^  no  6ther  child. 
Curia  advifare  vult.  MS.  Rep^  -Trin.  3  Geo.  m  Cane.  Stanley 
Vi  Smith  and  NorcliE 

14-i  A-  having  feVeH  children  makes  an  executor  in  trufi^  and  de- 
vifes  to  each  child  one  feVehth  of  his  perfonal  eflate ;  one  of  the  child- 
ren diei  in  his  life^time^  and  one  of  the  fix  furviving  children  has 
been  advanced  by  the  father  in  his  life-time ;  yet  this  chrld  (hall  take 
his  full  (hare  of  the  feventh  part,  without  bringing  what  he  had 
before  received  into  hotch-potch.  3  Wms's  Rep^  124.  Hill. 
I73i<    Cowper  v«  Scotj  &  al% 


(B.  9)     As  t6  the  Leglttory  Part,  .or  Dead-Man's 

Share^  whereof  he  may  difpofe  as  he  pleales. 

^  r^UAT  thc'cufiomary  part^  belonging  to  the  adMiniJlratdr  of 
X      a  citizen  of  London  dying  intefiatc^  is  not  within  the  aJI  of 
diftribution  of  intcltate's  elhittes  j    becaufe  the  cuftom  of  Londoa 
t^hig  feVc'd  by  the  adj  the  cn&oumyfzrt  Jhall  go  wholly  to  the  ad^ 

min^rator^ 


Cttftomis  of  lontilsm  i^^ 

fntnijtrnfr^  as  it  did  before;  and  fo  it  hath  been  refolved  at 
common  law,  and  in  Chancery.  2  Freem.  Rep,  85.  pi.  94.- 
cites  it  as  refolved  by  Lord  Keeper  North.     Hill.  1682.  Anon. ' 

2.  An  inhabitant  of  the  province  of  York  made  a  will^  and 
4Uvifed  a  tfi^ietj  of  his  eftate  to  his  wife ;  adjudged,  that  ^e 
widow  (hould  have  three  fourths,  %  Vefi^.  xu,  Mich-  i68g< 
cites  the  cafe  of  North  v.  North. 

3.  Where  a  citizen  of  London,  by  wUl>  had  Avifed  700/.  far  ms,  %fif^ 
pmurnit^^  the  queftion  was,  whether  this  700I.  (hould  come  out  Trin.  1 
of  the  whole  eftate,  or  only  out  of  the  legatory  part  ?     Par  it  ^ani  R  4, 
was  iniifted,  if  there  had  beeii  90  diredUon  to  the  will^ of  if  the  (hawV/* 
will  had  only  directed,  that  the  expences  of  the  fiineral  . (hould  DucK,^«l\ 
liot  exceed  fuch  a  fum,  there  the  deduction  muft  have  been  out 

pf  the  whole  eihte^     Per  Cur.  mourning  devifed  by  the  will^    ^ 
muft  come  o.ut  of  the  legatory  part,  and  not  to  lefTen  the  orn 
phanage  and  c^ftomary  (nare«     %    Yeni%  2^0^     Mich*    96^x^ 
Deakins  v.  Buckley. 

4.  Upon  hearing  this  caufe,  the  Lord  Chancellor  ordered  end 
of  the  matters  to  (hite  a  cafe,  and  fend  it  to  the  recorder  of  the 
city  of  London,  to  certify  to  the  Court  the  cuftom  of  the  city^ 
The  mafteF  ftabsd  a  cafe  as  follows  (viz.)  Thomas  Anderfon,  a 

fretman  of  Loqcjon,  hy  his  will  direSfed^  that  an  inventory  Jhoul^ 
he  tuktn  tf  bis  perfonal  iftatt  by  his  executors,  and  that  Barbara. 
hit  wife^  Jh^tdd  have  her  widow* s  chamber^  and  after  his  deists  and 
funeral  cba^§es  paid,  gave  her  a  third  part  of  bis,  perfinnl  eftate^ 
another  third  part  he  gave  equally  amsngft  his  children  yu liana ^ 
Hannah  y  yofeph  and  IVilliamy  and  yane^  who  dit^d  in  the  t  eft  at  or*  s^ 
life-time^  and  remaining  third  part  he  gave  as  follows  (viz.)  740A' 
ta  faid  Hannah^  40/.  infmatl  legacies^  2Co/.  a  piece  to  the  faith  ■ 
Jofephy  William  and  jane^  and  the  overplus  (if  any)  to  be\  %l*l  '^ 
equally  divided  among  ft  four  of  his  children^  and  to  be  paid  than' 
by  his  executors  (viz.)  to  bis  fans  at  the  age  of  %\  years,  and 
#9  his  daughters  at  the  age  of'ix  years,^  or  marriage.  And  if  th^ 
third  part  of  his  per(bnal  eftate  in  his  difpofe  Jhould^  by  bad  debts  or 
accidents,  fall  (hort,  and  not  be  fufficient  to  pay  all  his  /aid  legacies^ 
he  willed  each  of  the  faid  legatees  Jhould  bear  fuch  lofi  (whatever  '\\ 
amounted  to)  In  proportion  according  to  their  legacies,  and  mad& 
Duck^  Chandler,^  Samuel  GreenhiH,  and  Thomas  GrecnhiH,  ex-« 
ecutors ;  Duck,  Chandler,  and  Thomas  GreenhiH,  only  proved 
Ac  wiHj  aP<l  exhibited  an  inventory  of  their  teftator's  perfonal 
eftate  into  tSve  Chamber  of  London^  and  entered  into  the  ufualr  j, 

fecognizance^  and  paid  Barbara,  the  widow,  and*  the  plaintiff 
Readihaw  (who  married  Juliana)  feveral'  fums  on  account  of  their- 
cuftomary  (hares.  Thomas  GreenhiH  died,  and  Duck  having. 
mken  out  adminifiratbn  to  him,  a  biU  was  exhibited  againft  Duck 
and  Chandler,  the  two  furviving  afting  executors,  for  an  account 
af  the  teftator*s  perfonal  eftate,  and  to  have  a  diftribution  thereof^ 
according  to  the  ouftom  and  the  will.  The  defendant  Duck 
(who  vns  become  infolvent)  was  indebted  163!.  is.  lod*  as- 
^  b9lanc^  of  his  own  account,  and  2791.  198.^  r^eiyed  by  hia^ 

^^  J  ii)teftatA 
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inteftate  Thomts  OreenUlI,  out  of  the  teftator's  eflate,  ms^tng 
together  443I.  cos.  lod. 

Qiusre,  whether^  by  the  faid  cuftom,  tbt  hfs  ef  the  fatd  free* 
iBan*s  eftate,  fy  the  infoheney  §f  his  exeiutvrs^  9Ught  to  be  home 
9Ut  •/  thi  tfftamintury  part  of  his  eftate  only^  or  oat  of  tbt  whole 
^  eftate  onfy^  as  well  cufiomdrj  as  tejiameutary. 

The  fame  was  certified  as  follows,  v». 


oktof  the 
perfinal  eji 


<^  We  the  lord  mayor  and  aldermen  of  the  city  of  London, 
^  whofe  names  are  fubfcribed,  do,  Ui  obedience  to  the  faid  order 
«  by  William  Thompfon,  Efq;  recorder  of  the  faid  city,  dre 
^  tenus  humbly  certify  unto  your  lordfliip,  that  if  a  freeman  of 
^  London  dies,  leaving  a  widow  and  children,  his  perfonal  eftate 
^  (after  his  debts  paid,  and  the  cuftomary  allowances  for  his  fufie- 
^  ral,  and  for  the  widow's  chamber,  being  firft  dedu^icd  thereout) 
^  is,  bv  the  cuftom  of  the  faid  city,  to  be  divided  into  three 
*^  equal  parts,  and  diipofed  of  as  follows  (viz.)  one  third  part 
^  thereof  belongs  to  his  widow;  another  third  part  belongs  to 
^  bis  children  unadvanced  in  his  life-time,  and  the  other  third 
^  part,  fuch  freeman,  by  his  laft  wiU,  may  devife  as  he'  pleafes. 
^  but  where  a  lo(s  of  a  freeman's  eftate  doth  happen  by  the  in- 
**  folvency  of  bis  executors,  there  is  not  any  cuftom  of  the  city 
^  gI  London  which  direds  whether  fuch  lols  ought  to  be  borne 
*<  out  of  the  teftamentary  part  of  his  eftate  only,  or  out  of  his 
^'  whole  perfonal  eftate,  as  well  cuftomary  as  teftamentary. 
«  Dated  the  26th  day  of  April,  17 15."  This  certificate  of  the  lord 
mayor  and  aldermen,  being  fent  to  the  Lord  Chancellor  Cowper, 
he,  upon  hearing  counfel,  was  of  opinion,  that  the  widows  an4 
orphans  of  a  freeman  of  London,  are  in  the  nature  of  creditors 
for.  two  thirds  of  the  perfonal  eftate  he  fliall  die  poftefied  of;  and 
that  if  any  loft  happen  bv  the  infolvency  of  his  executors,  fuch 
lofs  ought  to  be  borne  by  toe  legatees  of  a  freeman  oat  of  bis  uf^ 
tamentary  part^  and  the  fame  was  decreed.  MS*  Rep.  Tria% 
I  Geo.  in  Cane.     Readftiaw  v.  Duck  &  al'. 

5.  A  man  made  his  willy  and  by  it  gave  all  his  eftate^  aeeording 
to  the  Ckftomy  having  a  wife  and  children^  viz.  two  thirds  to  bis 
wifty  and  one  third  to  his  children^  with  a  devife  over.  Held  per 
Mafter  of  the  Rolls,  that  though  this  was  not  exa£Uy  conformable 
to  the  cuftom,  yet  his  opinion  was,  that  the  devife  of  one  third  to 
r  tl8  3  the  children  was  void,  being  what  the  cuftom  gave,  and  fo  the 
devife  over  not  good ;  that  as  the  wife  was  to  have  two  thirds,  (be 
{hall  take  one  third  by  ^e  cuftom,  and  the  other  {hall*  be  the  dead« 
man's  part ;  thefe  proportions  are  to  arife  after  s^.dedu^on  of  the 
widow's  chamber,  and  her  paraphernalia,  i.  e.  fuch  ornaments  as 
file  ufually  wore  about  her  body ;  for  though  this  is  not  by  tfao 
cuftom,  and  was  at  firft  only  allowed  to  citizens  of  the  better  fort^ 
yet  it  is  fit  to  give  the  fame  privilege  to  all  citizens  widows^ 
Mafter  of  the  RoHs,    Trin.  Vac.  1718. 

(•  If  a  freemaix  g^ives  a  legacy  to  his  child^  and  difpofes  tf  bU 
whole  ptrfonal  fftate^  the  child  fiall  n^t  havo  ^oth  the  legacy  emi 
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ihe  9rphanagi  partj  even  though  the  Ugacy  doa  mi  excud  ihi  dead- 
mmCs  fort  \  S tens  if  the  legacy  he  given  exprefsly  out  of  the  tef^ 
tamtntary  part,  out  in  no  c&ie  (ball  the  child  be  obliged  to 
make  his  de^SNon,  till  after  the  account  taken.  3  Wn^s's 
Rep.  124.  Li  the  note  ^  cites  4  July  1718,  at  the  Rolls,  Hender 
▼.  Rofe. 

7.  In  this  cafe  it  was  held,  that  where  a  freeman  of  L»ondon 
made  his  will,  and  devi/ed  legacies  to  bis  children  more  than  their 
orphanage  part  woM  amount  unto^  without  taking  any  notice  what* 

Jaever  of  the  eu/hm^  that  theie  legacies  (bati  be  a  £itis&£lton  of 
Aeir  orphanage  ftiafes,  to  whkrh  thev  were  intitled  by  the  cuftom 
in  the  nature  of  a  debt,  and  that  the  legacies  fliali  not  come  out  of 
Ae  teftamentary  or  dead-man's  part,  becaufe  it  is  held  in  this 
court,  that  they  ifaall  not  take  both  by  the  will  and  the  cuftoni 
too ;  but  where  iiich  legacies  are  left  than  their  orphanage  fhares, 
whether  they  (hail  be  pro  tanto  in  fntisfadbon  he  was  in  great  doubt, 
and  Tent  it  to  the  city  to  certify,  though  he  Teemed  rather  to 
think  they  fhouid  in*  this  cafe  take  both,  if  none  of  the  devifees  in 
the  will  were  Uiereby  difappointed.  Equ.  Ab.  160.  pK  5.  cites 
Trin.  1729^  at  tho  Rolls,  Ixrtween  Nichols  and  NichoIIs, 

8.  A  freeman  of  London,  by  his  will,  charges  1500/.  on  his 
real  ejlate  for  his  daughter^  and  alfo  gives  her  1 500/.  out  of  his 
porfonal  ejlate.  The  daughter  would  take  the  1500L  out  of  the 
real  eftate  (as  that  is  not  within  the  cuftom)  and  alfo  claim  her 
orphanage  |Mirt ;  but  the  Court,  in  regard  the  teftator  had  dif« 
poTed  of  aU  his  real  and  peribnal  eftate  among  his  children,  and 
intended  an  equal  divifion,  would  not  fuffier  the  child  to  difappoint 
her  father's  will,  but  compelled  her  to  abide  imirely  hv  she  will^ 
or  hy  the  cujlom.  3  Wms's  Rep.  223.  Hill.  1731  •  Cowper  v. 
Scot,  &  al\ 

(B.  10)  Orphan  int  I  rled  to  what;  and  how;  not- 
withAandiug  any  Thing  done  in  Fraud  of  the 
Cuftom. 

I.    A    DEED  of  gift  made  to  defraud  the  plaintiff  of  her  cuf- 
x\»  tomary  part  by  the  cuftom  of  the  city  of  London  was 
adjudged  void.    Toth.  113.  cites  40  Eliz.    Topp  v.  Topp. 

2.  A  mortgage  made  to  a  citizen  and  forfeited  to  him  ihall  be 
accounted  part  of  the  freeman*s  eftate  to  be  diftributed,  and  (hall 
not  go  to  the  heir.  Toth*  131,  132.  cites  7  Car.  Afli  v. 
Wood,  and  Maynard  v.  Middtetoo. 

5.  A  citizen  made  a  deedoftrufl  of  a  leafe  to  the  ufe  of  his  will^ 
ana  he  having  two  fons  and  a  daughter,  direAed  by  his  will  his 
executor  to  convey  die  fame  to  the  two  fons.  Decreed  that  the  * 
deed  is  contrary  to,  and  againft  the  cuftom  of  London,  and  that  [  ^^9  3 
the  daughter  ought,  according  to  the  cuftom,  to  have  her  part  of 
the  £ud  l«ie  and  profits  thereof.  Chan.  R.  84.  lO  Car.  i. 
Not  Tc  Smithies. 

R  4  4.  A 
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Lev.  9f8.  ^  A  frecmm  of  London  devlfid^  thai  bis  third  part  JboM  mati^ 
Ilorter'addi.  '^'  £u/i$mary  part  of  his  children  500/.  a  piece^  if  their  cuftomar; 
quvre  de  *  parts  did  Hot  amount  to  fo  mucK  s  and  that  if  any  of  them  died: 
cfo.— Ithai  before  twenty-one^  his  part  Jhsuld  he  divided  among^  totfurvivors  \ 
qS^ftion'ed.  *^^  ^f  *^^^  ^''^  *C/^'*^  t\uenty-09e^  except  the  plaintijpj  wife,  her 
vrhetber  a*  brother  John  being  the  laft  that  died,  and  the  plaintiff  had  receive^ 
freeman**  Qut  of  the  Other's  part,  ^  much  as  noade  bis  wife's  part  500!.  and 
iTov  w!y  ^^  queftion  was,  if  (he  (hould  \ie  iiititled  by  the  yifiU  if  (he  fliould 
operate  on  h^ve  John's  part ;  it  was  pbjeSed  that  (be  (hould  not,  for  it  is 
the  orpi^an-  ||ot  due  b.y  th^  wjjl,  b(ut  by  ciiftom,  and  (he  ought  to  adminifter  tq 
formerly  it  J^'^'^  ^^  make  a  title,  for  the  fether  had  no  power  to  appcMnt  ;^ 
feema  to  lutv^vor  i  \piut  per  Keeling  Ch.  J.  though  the  fattier  has  no  power 
have  been  fo  difppfp  (he  (uftomary  part  from  his  children,  yet  he  may  appoint 
a^frwman  ^  (iirvivor  thereof  ampng  the  children  themfelves  \iy  his  will ; 
Sada power  and  fo  Serjeant  Wild,  recprder  of  London,  (aid,  it  was  latelv  (0^ 
to  appoint  refolved  in  Chancery,  in  a  cafe  where  he  was  counfel;  ana  fo 
tiiat^f  any  J^^c'^ng  now  dircded  the  jury,  who  gaye  the  verdidi  accordingly 
ofhia  chiu  for  the  plaintiff  for  the  whole,  x  Lev^  227.  Mi^  19  Car.  2. 
dren  flioiiid  Hammond  v.  Jpnes. 

«ie  withm  "^ 

age,  then  fuch  child's  |>art  fliould  go  to  the  fufviving  child  or  children.  3  Wms*t  Rep«  31ft 
\n  a  note  by  the  reporter,  cites  i  Lev.  aa?.  Hamond  v.  Jonca»  ruled  by  Relyng  Ch.  J.  at 
nifi  prius,  and  faid  by  ^ylde,  recorder  of  London,  to  have  b^eq  fo  a^adged  i^  Cha^cry.  Bo^ 
iatt^ly  it  hM  Wo  »aniitted  tp  be  othcrwifc. 

^'  ^:  .^*;  5*  A  citizen  of  London  cai/not  deyifi  9Vir  his  child's  part  tq 
T^lp^'  ^o^^c''»  in  cafe  the  child  dies  under  age.  Chan.  Cafes,  199. 
hiiity,  and    Pafch.  23  Car.  2.    Pate  v.  Hatton,  als'  Hutton. 

not  a  thing 

vcfted  in  himrcir,  per  Maynard  Arg.  a  Vent.  341.    Mich.  %%  Car.  «•  faid^  that  it  was  fo  reCbhed 

i^  cafe  of  Dr«  EntV.  Adrian.  •  ^  ' 

6.  A  citizen  of  London  being  executor  and  rejiduary  legatei 
dyings  whether  this  being  but  ^  legacy,  which  till  ele^on  reilte4 
prima  facie  in  a  legatee,  not  as  legatee,  but  as  executor,  and  the 
firft  teftator's  eftate,  which  remains  in  the  executor,  as  dxectttor, 
(hall  not  be  fubjed  to  the  cuftom  as  the  executor's  own  eflate? 
The  Ld.  Chancellor  decreed  the  contray,  and  faid,  1  will  make 
eledion  for  him.  Chan.  Cafes,  310.  Hill.  30  and  31  Car.  2^ 
Civil  Y.  Rich. 

7.  If  a  citizen  of  London  has  a  truft  rf  a  term  attending  bis 
inheritance^  and  dies,  the  truft  of  the  term  Jhall  not  be  fuhje^  to 
tJ>e  cujlom  of  London  to  be  divided  between  the  wife  ana  children, 
&c.  as  other  p^rfonal  eftate  and  chatties  (hall ;  per  Ld.  Chan- 
cellor. 2  Freem.  Rep.  66.  pi.  77.  Trin.  x68i.  In  pafe  of 
Tiffin  y.  Tiffin. 

Skinn.  t6.  8.  Where  a  citizen  of  London  dies  intejlaie^  the  third  part  of 

pK  a.  and  ^/j  ^5^^,  belonging  by  the  cuftom  (0  his  adminijlrator  is  not  fubjeit 

s!c.'ad**  '^  dijlrihution  by  the  ftat.  22  Car.  2.  cap.  10.  for  fetdement  olT 

judged  ac-  intcflate  eftates.     And  it  was  granted  by  sdl,  that  by  the  cuftom 

•nd*fa"^»^t  of  London  the  heir  Jhall  have  his  Jbare  in  the  dtftribution%  a»J 

*°    '^*''  judgment 
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ijidgment  accordingly,    a  Jo.  204.    Pafch.  34,  Car.  2,  B,  R.  wMifter. 

Wcivaiv.crifp.  :;^.;t; 

Cbanccryv  that  the  admioiftrator't  part  was  wtthm  the  cuftom,  and  not  liable  tp  a  dtftributioii 
upon  the  ftatute»  and  they  relied  .upon  this  opinion  in  fi.  R.  and  that  Trin.  3^  Car.  a.  where  iu 
a  like  cafe  a  fuit'watin  the  Spiritual  Court  for  a  diftrlbuiion,  a  prohibition  wa«  granted.  ■  ,  ■ 
S  Show.  174.  pi.  170. S.  C.  adjornatur, 

♦  9.  If  gpods  are  ^bfoli^tely  given  awgy  by  ^fruman  o/Lnndfin  ^'^c^- 
in  his  life.     This  will  ftand  good  againft  Uic  (ufiom.     fiut  if  he  vcrn!  98. 
has  it  in  his  power,  as  by  the  keeping  of  she  deed^  &c.  or  if  he  clerk  v. 
retains  the  pejfejfton  of  the  goods,  or  gny  part  of  them*  this  will  be  Lc«her- 
a  fraud  upon  the  cuftpm.    Per  Cur.  7,  Vern.  277.    Mjcht  1692.  ferrcld'totb« 

Qallf  V.  Hall.  recotderi* 

\0.  A^  on  'marriage  of  M,  bis  daughter  to  B.  a  freeman  of  certify. 
London,  fettUs  (t  term  for  years  in  truflf  that  B,  the  byjband 
jbouU  receive  the  rents  till  fuch  time  as  ^.  Ji.  and  fF.  S.  Jbould 
•tberwife  appoint^  and  then  to  fuch  terfon  as  they  Jhould  appoint^ 
^xAfor  want  of  f^eh  appointment^  Va^nfor  fuch  as  B.  Jbould  by 
wil/appointy  wd  fqr  want  of  fuch  appointment  then  in  truft  for 
ibi  executors  and  adminijirators  of  B.  The  truftees  made  no 
appointment,  fo  the  qucftion  was,  whether  this  term  fhould  go 
according  to  that  appointment,  or  be  looked  upon  as  part  of  B's 
perfonal  eftate,  and  fo  zo  according  to  the  cuftom,  he  being  a  free- 
man of  London.  And  Ld.  Keeper  was  of  opinion,  that  it  was 
n9t  to  be  looked  upon  as  part  of  B*s  perfonal  e/late^  hecaufe  it 
never  was  in  him  >  but  was  fettled  b^  the  wife's  father^  and  there- 
fore r^ot  fubjedi  to  the  cuftom.  Abr.  ^qu.  Cafes,  15^.  flill.  1 702. 
Grice  y.  Gooding, 

1 1 .  A  freeman  of  London  grants  the  greatefl  part  of  bis  perfonal 
eftate  in  trujl  for  bimfelf  for  llfe^  and  then  f on  his  grand-children 
by  his  fon,  who  was  dead.  A.  has  no  wife,  but  has  a  daughter 
living.  Decreed  the  deed  to  be  f^t  afide  (A.  not  having  entirely 
difmijfed  bimfelf  of  the  eftate  in  his  life-time,  and  being  made  a 
little  before  his  death,  is  a  donatio  caufa  mortis)  as  the  moiety 
|>elonffing  to  the  children,  in  this  cafe,  there  being  no  wife,  but 
as  to  uieQther  moiety  of  which  he  had  power  to  difpofe  (as  having 
90  will)  the  deed  will  ftand  good ; .  per  Cowper  C.  2  Vern^ 
R.  612.  Trin.  1708.  Turner  v.  Jeanings. 
'^  12.  "A  f^eem^m  of  London  had  iftue  ^Jon  and  daughter.  The 
fon  died^  leaffing  three  children.  The  freeman  affigns  leafes  in 
truft  to  fell  and  pay  any  fum  not  exceeding  lOOoT.  as  he  ftiould 
appoint,  4nd  I^e  by  d^  and  will  appointed  500I.  to  his  daughter, 
and  the  refidue  to  his  grand-children.  Decreed  to  be  fet  afide,  as 
to  a  moiety,  which  the  daughter  by  the  cuftom,  as  onlyfurviving 
cbild^  was  intitled  to,  as  U^ej^g  in  fraud  of  the  cujlom.  2  Vcrn. 
R.  685.  Trin.  1712.  Turner  and  Ux.  v.  Jenning  and  Longland* 
13.  The  children  of  a  freeman  of  London,  where  there  is 
no  wife^  are  intitled  to  a  moiety^  the  other  moiety  being  the  d^^d- 
man's  part  \  admitted  by  the'  counfel  on  both  fides  ;  and  49Cree4, 
per  Midler  of  the  Rolls.  Wms'is  Rep.  341.  Hill,  1716^^  Nor- 
i^cy  ▼,  Strangk, 

14.  A* 


tz2o  CiKtoQid  of  Conftoii^ 

^^<  a*9-  14.  A.  a  fntman  of  Londen  furehafed  an  eftaii  m  ihe  numn 

thudccref  ^f  ^'  ^*^  C.  and  the  confidtration-fMnty  waf  mefsfiomd rn  the  edm-- 

was  after.  Vijanci  t9  hi  putd  i^  £•  but  iM  hru^  deilared.     A.  dits^  and  fome 

wardt  af-  ^me  after  B.  tave  a  declaration^  that  the  punhafe  was  made  In 

SlTHoiTe  ^^Hft  M  ^'  T^**»s  '^  ^  g®o^  ^^  *8»n*  *«  ^i^low  of  A.  wlia 
•f  Juorda*  claimed  a  fhare  of  the  money  paid  for  the  purchtfe,  infifting  that 
]t  ought  to  be  looked  upon  as  part  of  the  pcrfcxial  edace  of  A. 
and  confequently  that  a  right  veiled  m  her  by  the  cuftom  to  a 
fhare  of  this  nioney  in  the  hands  of  B.  which  could  not  be  akered 
by  fuch  fubfeouent  declaration  of  truft  \  but  decreed  agaxnft  her ; 
however  conndering  all  circumftances,  the  Court  recommended  it 
to  the  behrs  or  drvifees  ol  A.  to  i^ree  to  let  the  wife  in  for  her 
dower  of  this  tnifteftate.  Wnis'sRep.32i.  pK  82*  Trio.  1^16. 
Per  Ld.  C*  Cowper.    Ambrofe  v.  Ambroie. 

15.  A  UafibeU  ejtate  divifed  by  a  freeman  of  London  to  a^ 

truftee/^r  the  fepartfte  ufe  ef  bis  daughter  (hall  not  be  taken  as 

part  of  her  orphanage  part^  txit  eut  $f  the  legatory  part  \  but  \S 

[  221  J  legatory  part  be  not  iiifficient,  the  legatees  muft  s^te  in  pro* 

portion*    2  Vern.  R.  754.    Mich.  1717.    Stanton  v.  Plat. 

x6.  A  freeman  having  a  wife  and  one  child  (inter  al*)  devifei 
the  orphanage  part  to  the  child^  and  in  cafe  of  the  chiles  death 
before  twenty^one^  then  to  go  aver  to  the  teftator'^s  father  \  and  it 
was  held  that  this  devife  over  was  void,  for  that  the  father  had 
nothing  to  do  with  the  child's  orphanage  part^  which  came  to  him 
by  die  cudom,  not  from  the  father  \  and  were  fiich  devife  over  to 
be  good^  it  would  be  a  prejudice  to  the  child  who  (in  cafe  there 
were  bat  one  child)  might  devife  oveffuch  part  at  fourteen^  which 
would  take  effed,  were  the  child  to  die  before  twenty-one,  or  if  he 
fliould  die  inteftate  and  unmarried,  it  would  go  all  to  the  mother 
as  his  next  of  kin^  and  not  according  to  the  fatber^s  will  y  or  if  the 
child  marry  and  die  within  age,  leaving  ifTue,  the  widow  and  ilTue 
would  be  deftitute,  were  fuch  will  to  be  good.  3  Wms*s  Rep. 
3x9.  in  a  note  at  the  bottom  cites  Hill.  1718.  Biddk  v.  Biddle. 
I7«  Covenanting  on  marriage  by  a  freeman  to  add  1500/.  4fhis 
own  money  to  1500/.  of  his  wife's  to  he  laid  out  in  landj  and 
fettled  on  the  hufband  and  wife  for  life,  &c.  is  not  to  be  looked 
upon  as  breaking  into  the*cu(tom.  For  the  freeman  migbtat 
any  time  during  his  life,  even  in  his  loft  Jicknefs^  have  invejled  his 
perfonal  ejtate  in  a  purcbafe  of  land^  which  would  defeat  the  aiC- 
tom,  andf  ftand  good,  though  the  freeman  ffaould  at  the  (ame  time 
hzvefaid^  that  he  did  this  on  purpofe  to  defeat  the  cuflom.  And 
this,  if  the  purcbafe  was' real,  would  have  held  good  to  bar  the 
cuftom.  Per  Ld.  C.  Parker.  Wms's  Rep,  532.  Hill.  1718. 
Babington  v.  Greenwood. 

1 8.  A  freeman  having  no  wife  and  only  one  daughter^  devifii 
all  his  perfonal  ejlaie  to  his  daughter^  who  was  married^  fot  net 
own  feparate  uie,  and  was  enjoyed  accordingly.  Tlie  hufband 
died.  The  reprdnttatives  of  the  hufhand  are  not  intitled  to  fuch 
part  as  was  the  aaughter*s  cujlomary  Jbare^  hut  the  wboUhilongs  t§ 
the  wife.  ^  Trin.  5  Geo.   Merriwvaofaer  v.  Hefler* 


<Cuftom0  of  lotiDom  ^^t 

rq.  A  keemm^Lonionjbifore  marriage^  epmpounJs  with  bis  Wmt;«Rcp. 
wftfn-  hr  €ujhmmj  fmrt.    The  freeman  dies,  leaving  children  ^^  JJJJ^ 
and  the  widow  $  the  9a«fti#i>  was,  whether  the  hu(band  or  the  at  the  bot- 
ckUdrvn  fltould  have  the  benefit)  fe  as  that  the  huflxuid  might  by  (<>">  ^^  ^^ 
tfait  means  di^>o(e  of  two  third  parts,  fcilicet  hi»  own  third  tef*  fhff  in^ 
Camentary '  fiure  and  bis  wife's,  or  that  his  children  would  be  cafe  of 
entitled  to  a  full  balf«part,  as  if  the  wife  were  adually  dead?  g's^Nv. 
Ld.  C.  Parker  declared  his  opinion  in  favour  of  the  huiband's  h^rd uthe 
rjghc,  but  with  a  falvo  as  to  the  certificate,  which  might  be  made  Roiu  hul 
(if  occaiton  fliould  be)  by  the  lord  mayor  and  aldermen  by  mouth  ^7i8.  ifr« 
of  their  recorder.     See  Wms*s  Rep.  634.  to  ^47.    Pafeh.  1723.  fcJlS^tSt 
Bluaden  ▼.  Barker.  >  .      .  en  tih^mt 

N.  B.  There  is  a  note  at  the  end  of  the  cafe  that  the  parties  ^/J^f^^ 
eame  to  an  agreement,  fo  that  tbefe  points  were  never  certified.       ^^^^  ^^^ 

thongb  the 
noft  («laiia  odtt  had  bees  tgMaft  ihe  ehildrca'*  haviag  the  beocfit  of  the  cwnpofirion,  to  %rhicfi 
the  Court  tnclinrd  without  then  dctermioiug  it.  But  fays,  that  afterwardt»  in  the  cafe  oC 
Pvtiv  V.  Sr«  Edwara  DitsooTiHK,  heard  July  1734,  ^^'  ^'  Talbot  taking  notice  oC 
fbe  eootrary  determinations  made  by  the  Court  in  this  poin^  faid  it  had  of  late  beni  fettled* 
tet  it  Ommm  in  fuch  carfe  be  taken  *  at  if  there  was  no  wife,  and  confequeotly  that  the  huiband 
tkeuM  hare  one  moiety,  and  the  children  the  other.  And  fays,  that  the  like  was  held  by 
Ld.  C.  Hard  wick,  June  181  and  February  3t  1737*  io  cafes  of  IAkdcklt  v.  Ivtf»  and  Moekis  vj 
Bifftftow. 

*  Wms*s  Rep.  644.  dies  S.  P.  decreed  July  8, 1714.  in  cafe  of  Rawlinibn  v.  Rawlinfon. 
S*  C.  cited  accordingly*    to  Mod.  4551 

*  This  point  was  adjudged  at  the  Kotls  after  folemo  debate,    s  Wiiis*s  Rep.  317.   Trin.  tyafm 
Cleaver  v.  Spnriing. 

20.  A  mortgage  fhall  be  psud  out  of  the  perfonal  eftate  in  pre-  f  222  1 
firrence  to  the  cuftomarv,  or  orpban^e  part  hj  the  cuftom  of  Theedi^tor 
Xondon;  Arg.  (aid  to  have-  been  fo  determined ;  and  the  fiune  *'^*^y?' 
was  admitted  by  Ld«  C.  King^  becaufe  the  cuftom  of  London  ^e^amT 
cannot  take  place  till  after  the  debts  paid.    2  Wms's  Rep.  335.  this  waader 
Uill.  1725-  in  the  cafe  of  Rider  r.  Wagen  VT'i?^  ^ 

l«d.  C*  Mac* 
clcsfield  io  syM.  m  eaic  of  Ball  v.  BalL 

ar.  II  Gi$*  I.  cap.  18.  fi^f.  17.  //  Jtall  he  lawful  for  all 
perfons^  wb§  afier  the  ijt  $f  June  1725, /to//  become  free  ef  the 
eitt^  and  for  all  who  at  that  aayjhailbe  unmarried^  and  not  have 
i^e  by  any  former  marriage^  to  dlfpofe  of  their  perfonal  ejlate. 

22*  SeH*  1 8.  If  any  perfon  who  fhaU  be  free  of  the  city  bat\ 
•greedy  §r  fiall  agree j  by  writings  in  confideration  of  hit  marriage 
or  othenvih  that  his  perfonal  ejiate  fhall  be  diflributed  according 
to  the  tujlom  of  the  city\  or  in  cafe  any  per  Ion  fo  free  Jhall  dte 
inie/tatef  his  perfonal  e/late  fiall  befubje^  to  tie  cujlom  of  the  city. 

(C)    Foreign  Attachments 

[l*  np HIS  \%n9ta  good  cujlom.    2 1  Ed.  4,  67.] 

J.  2.  A  creditor  of  W«  A.  attaches  his  debt  in  the  hands 
9f  W.  S.  who  was  indebted  to  the  (aid  W.  A.  and  this  being  re- 
mnred  into  B«  IL  br  certionMit  a  procedeado  «»  pniTedt  but 

Cokt 


tti,  Cttffomis  of  Ifttt&otu 

Coke  Ch.  J.  &id,  that  where  the  party  cannot  ifOVitii  lih  rewaJf 

fif  B.  R.  as  be  may  in  London^  upon  this  cuftooi  of  foreign  s^ttach^ 

ment  it  ought  to  be  remanded  \  and  Doderidge  iaid,  that  by  waj 

of  bar  we  often  allow  fuch  cuftoms  of  London,  as  when  a  debt  ^ 

recovered  there  by  force  of  foreign  atta^chipent,  and  afterwards  the 

debtee  of  him  in  whde  haiuls  it  wa|S  ^ti^cbedy  brings  adion  for 

it,  and  the  foreign  attachment  is  fUadidim  bar^  we  ought  to  allow 

it}  but  upon  fuch  cuftom  by  way  of  original  Jui^  we  cannot  d€t 

right  to  the  party,  and  therefore  the  procedendo  ought  to  be 

granted,  and  this  cuftom  has  very  o^eq  beeo  pleaded  ia  our 

l\opks ;  and  this  diyerfity  was  agreed  by  Coke  Ch.  J<  atvd  a  pro^ 

cedendo  granted.    Roll.  Rep.  268.  pL  42.  Mich.  13  Jac*  B,  R, 

Crpfle's  cafe^ 

*rhf  cuftom      3*  It  is  pallid  (oxetffk  attachment,  becaufe^  debt  of  any  per« 

ij^btt  the   fon,  though  he  lives  out  of  London,  mav  be  attached  for  the  debt 

i9rn,7bat   ®^  ^othci'  living  in  London,  to  whom  ne  owes  it.    Arg.  Cumb, 

ihi  Mt^r     109.  Pafch,  I  W^  i^  M.  in  B.  R.    Andrewes  v.  Gierke. 

h0i  utbing. 

Sy  Vihicb  tt  m^y  ht  fitwimonedt  ani  that  he  it  notfouai  In  i^f  eity,  and  that  ke  it  in^frndf^i.  0$  tU 
frx/  cmtrt^  sod  then  if  he  does  not  comc»  foreign  •itachment  (hail  be  awarded  ;  A^fi*  t'St«  foill.  ii^ 
oafe  of  Hern,  v.  Stubbers. 

It  Itet  againft  foreigncri  if  the  iihtw  he  within  tht  jnrifdi&ion^    Jenk«  139.  pi.  84. 

4.  It  was  agreed  by  all,  that  a  foreign  attachment  in  London^ 
is  t9  no  otber  purpofi  but  to  compel  an  appearance  of  the  defendanii 
in  the  a&ion  ^  for  if  he  appears  within  a  year  and  a  day,  and  puts 
i.ri  bail  to  the  a6lion,  the  garnifliee  is  difcharged,  but  without  bail 
th^ey  will  not  accept  an  appearance.  Carth.  26*  Pafch.  x  yf*  U 
I^.  \^  B.  i^.  in  cafe  of  Andrews  v.  Clerj;^. 

Toi.  55t.   (D)     What  Perftms  fiiall  be  bound-  by  this  Cuftom, 
y'^-^      and  in  the  hands  of  what  Per/on  a  Debt  may  b( 
attached^ 

.  Cro.E,4io.  [i.  D.  8  EHz.  247.  73.  T^O/T  was  indehted  to   Foxcrofi^ 
I"  sITeiiinf  .      .  1     and  ^  indibtid  to  the  {^AT^ti 

▼.  Norton,  Ti/*  ^''^  inttftati.  The  ordinary  committed  admlniftration,  and 
^which  fee  after  Foxcroft  fued  the  ordinary,  and  upon  his  default  tbi  debt  of 
eito  gEui?  ^*  ^^^  attached  by  tbi  cuftom^  and  after  the  adminifirator  broMtgM 
174  [but  it*  dibt  againft  J.  wbo  pleaded  the  attacbment^  and  yet  the  plaintiff 
la  RiiTprint.  recovered,  for  that  no  a£lion  of  debt  lay  as  above  againft  the  ord{* 
Sioold^beaa  ^^^^  ^^^  ^i  ^^^  ordinary  againft  A.  dettee  of  Ae  inteftate,  after 
in  Roll  147.  the  adminiuration  committed  by  any  law;  and  fome  were  of  opi- 
pi.  73.]  and  nion,  that  at  the  common  law  no  adion  lay  againft  the  ordinary, 
beiiw.—  ^^^  ^y  *^  ^^^^  ^^  Wcftmfnfter  a,*cap.  19.  which  is  within  theT 
See  the  cafe  time  of  memory,  and  therefore  the  cuftom  cannot  extend  to  itl 

•f  MaAera  *      ^ 

It,  Lcwia  infra. 

Cm. £.409.  [2.  Co.  5.  SneIIing.82.  b,  this  laft  opinio^  is  refolvedflot'tobe 
al' £117'"'*  bw,  and  re(olved,  That  the  aidmioiftratico  it  within  anotfadr  guA*; 

ton^ 


Idoiy  to  be  charged  for  a  cohtraAi  becaufe  he  was  chargeable 'at  9*  ^  '°*^* 
common  law  as  an  executor  by  his  adminiftration ;  and  the  name  ^^^ 3  ^q" 
of  the  charge,  fcilicet^  adminiftrator  is  only  charged  by  the  ftatute,  idjudged.* 

and  yet  in  fubftance  is  all  one}   and  it  feems  by  the  book,  this Nov 

cuftom  is  all  one  with  a  foreign  attachment.]  ^d^^'J^' 

cordtngly. S.  C.  ciud  by  Coke  Ch.  J.  at  adjudged,  that  ail  adminiftrator  may  be  witKin  a 

Qiftoim  Quod  fuit  concefliim  per  Doderidge  that  he  Oiall  be,,  but  Haughton  doubted  of  m  Rolh 
Hep.  105.  io  pi.  a&.  Mich  i»  Jac.  B.  R. S.  C.  cited  per  Cur.  i  Jo.  to^. 

[3.  If  by  this  cuftom  a  debt  he  attached  in  the  h^ds  o^  Bi  B* 
may  plead  it  in  bar  again fl  bis  debtee^    ai  £dw.  4.  67. 

4*  But  when  an  attachi^ent  is  pleaded,  die  plaintiff  maf  IraverJe  Cro.E.599. 
ibe  caufe  thereof^  fcilicet,  ibat  the  defenianl  wat  net  indebted  U  him  ^^^  l^' 
who  attached  it.  Mich.  12  Jac.  B.  R.  by  Coke,  and  by  him  there  Pain,$.*  c. 
cited  P.  40  £L  B.  R.  Pain's  cafe  adju<lged«  Old  Entries,  Debt  fo<^  ^^»sl» 
in  Attachment,  i.  Fol.  157.  b;  But  note^  this  is  upon  the  cuftom  j^a^'thtt 
of  London,  within  the  year  and  day.  J  the  debt 

ii  not  now 
ftraverfrble  becaufe  tt  i«  recovered  in  London,  Et  nott  difrationatur  within  the  year  and  day,  as  tft 
might  be  by  the  ctoftoM  j  yet  it  waa  held  good  per  tot.  Cur.  For  whether  he  was  tndebud  or  not 
ia  well  ifliiable ;  for  if  he  was  nbt  indebted,  then  ihey  in  London  could  not  attach  the  plaintiff '« 
debt  by  a  foreign  attachment  for  nothing ;  and  Fenner  faid,  that  it  was  fo  ruled  aa  U  13  £ltx; 
C.  B.  in  one  Bri/s  cafe.  ■      Mo.  703;  pi.  99.  S.  C.  but  S.  P.  does  not  appear.  ■   S.  C. 

cited  by  Coke  Ch.  J.  Roll.  Rep.  106. —  Cfo.  £.  830.  pL  37.  Pafch.  43  £liz.  C.  B.   Cokt 

¥•  Bninfortb,  adjudged  that  the  debt  ia  well  Uaverfable. 

5*  A  foreign  attachment  lies  in  London  againjl  firei^mrs^  if  the 
debtor  be  within  the  jurifdi&im.    Jenk.  139.  pL  84. 

6.  A  creditor  of  Vf.  R;  attaches  money  in  the  hands  ef  the  or^ 
dineny.  Adjudged  that  it  could  not  be,  for  a  foreign  attachment 
cannot  charge  any  other  perfon  than  the  debtor  himfelf,  which  the 
ordinary  is  not,  before  goods  of  the  inteftate  come  to  his  bands,  ^  224  J 
for  ne  crediter  ef  the  intejlate  eon  fue  him  till  he  has  actual  Jeifin^ 
and  before  fuch  feifin  he  has  fo  litue  intereft  in  the  matter^  that  he 
can  neither  releafe  or  bring  the  afiion  1  but  goeds  in  the  hands  efan 
executer  or  admini/iratery  may  be  attached  by  a  foreign  attachment, 
becaufe  they  are  debtors  1  and  yet  by  this  means  a  debt  upon  iimple 
contraft  may  be  paid  before  a  debt  upon  fpecialty^  3  Salk^  49. 
Trin.  7  W«  3.  B*  R.   Mafters  y.  Lewis. 

(£)    fFbat  Deitf  or  Ooods^  may  be  attached  by  the 

Cuftom. 


c 


I.  ^tJCH  gdods  cannot  be  attached,  rf  which  be  bad  ho  pro^  Br.Debt,prtf 
i3   perty  at  the  time  <>f  the  attachments    17  Ed.  4.  7.  b.  per  *?*,  ^^^] 

Curiaifl*  J  and  waa  a 

debt  of 
looL  by  bosd  Indorica  for  payaient  of  ^1.  of  allom,  and  the  defendant  pleaded  attachment  \>y  a 
ftranger  of  the  allom  upon  a  plaint  in  London  according  to  the  cuftom  s  but  the  Court  held  this 
(o  be  no  plea,  becaufe  it  if  of  another  thing  which  was  not  in  demand ;  befidcs,  the  allom  cannot 
Be  attached  la  goodi  of  the  pitiaitffj  becsufc  he  has  no  property  in  thsm  before  they  are  dt* 
UnseA* 

[a^  If 


i%:  UA.bt  iadiitid  t§  B.  miJ.S.  a  llr^^pr^  tatetij  twrt 

twUun  g99i$  tf  A.mta  tre^Jffkr^  B*  candot^  by  Cbe  cuftom,  attach 

tbefe  goods  m  tbe  iiands  or  J.  S.  for  the  deot  of  A.  becaafe  tbe 

frtfert^  Uowtrf  A.  at  the  time,  #jm/  9nif  'a  right  in  him.    Triii. 

4  Ja.  o.  R.  between  Stamere  and  Amonjr,  adjudged*] 

•  9  Bnli.         [3*  A  Uga£f  cannot  be  attached  in  thi  hands  of  am  4x£cui$r  by 

«M*  *44*^  foreign  atts^ment,  becaufe  it  is  uncertain  wheroer,  after  debts 

%lir&C.lk  pid,  the  executor  hath  alTets  to  pay  it.    Mich.  14  Jac.  B.  R, 

a.  P.  for  it  between  *  Page  and  Lawketon  and  Davis,  per  Curiam  refblved, 

"*^iodrbi  *"*  *  confuhation  granted  accordingly  after  a  prohibition  to  Ae 

tobc wuhia  Ecclefiaftical  Court,  where  the  fuit  was  for  a  legacy.    Mich.  4 

die  cttftom.  Tic.  B.  R.  between  Scuira  and  Mercial,  per  Curiam,  for  that  a 

^**t*n^  legacy  is  not  demandaUe  nor  fuable  at  common  law,] 

aor  U  it  any  datv«  till  all  tbe  debts  arc  paid.  A  legacy  it  not  attachable  by  foreign  t|ticb« 

meat ;  per  L4.  K.  Fiaeh.   Cban.CaCn,  157.  Hill.  «6  &  17  Car.  t.   ChMBbcrlaia  v.  dMrobarlaia. 
— ^Noy.  tt5«  &  F.  per  Cur.  becaufe  it  m  ■  ipiriiaai  duty.  Amoo, 

Soil.  ltep«       [4*  If  i/»  be  indihtti  to  B.  by  obligation^  and  B.  is  indebted  bf 

to5.  pl.fti.  tontra^  to  H.  and  B.  dies,  and  his  admini/irator  dnnands  the  d^ 

CokbTa^  ir^#if  thi  obligation  of  A.  who  fromi^is  him^  that  if  he  will  forbear 

of  tbe  cX  him  for  a  months  that  be  will  pay  him  then,  but  he  does  not  pay  htm 

I**®'       accordingly ;  and  after  H.  brings  debt  in  London  againfl  the  admi^ 

'^*    nifirator  upon  the  iontra^f  (as  he  may  there  by  the  cuflom)  the 

.i«^  debt  of  A.  due  by  the  obligation,  may  be  attached  in  the  hands  of 

Foi.  55t«  the  adminiftiator ;  for  notwithflanding  the  promife  *  broke,  yet 

^y^i^  the  debt  continued  due  by  the  obligation,  and  a  recvrery  upon  tbe 

oUieacion  will  be  a  bar  of  the  adion  upon  Che  promiie,  in  which 

in  mould  be  recovered  in  damages,    sA.  12  Ja.  B.  B.  between 

o9c'\  ^^^^  ^^  Tenant,  per  Curiam.] 

..  C.  cued        [5*  '^  ^'  ^^'  ^'  ^-  ^^^'  ''  ^'  repaid  by  B.  wpm  the  death  of 

Arg!  a        his  father^  and  after  the  death  of  the  father  of  B.  this  lOo/.  is  at* 

Show.  506.  faded  by  force  of  a  foreign  attachment,  and  after  A.  brings  att 

HiiL  a^&  3  ^^i^  ^P^  ^^'  ^^fi  againfi  B.  for  this  mmey  \  diis  foreign  attach- 

jac.'t.B.&.  ment  will  be  a  good  bar  thereof,  though  the  cuftom  be  to  attach 

debts,  and  this  is  an  aAion  upon  the  oife,  in  which  damages  only 

are  to  be  given,  becaufe  this  is  a  debt,  suid  he  might  have  had  an 

an^ion  of  debt  thereupon,  and  therefore  inafinuch  as  this  was  weO 

attached,  he  Ihall  not  defeat  it  by  bringing  an  a£Hon  upon  the  cafe 

for  it.    Tr.  11  Car.  B.  R.  between  Sir  Nicholas  Hals  and  Wal- 

ker,  per  Curiam,  upon  a  denurrcr  upon  a  foreign  attachment  in 

Exeter,  which  is  of  the  nature  of  an  atuchment  in  London.  J 

[6.  If  A*  fells  certain  flockings  to  B.  upon  a  contrad  for  which 
B.  is  to  give  xol*  to  A^  and  if  he  fells  the  Jiockings  again  before 
Auguj9  after ^  that  he  Jhall  give  2d*  wore  for  every  pair  of  Cud 
dockings ;  th^  16/.  is  attachable  by  foreign  attachment,  becaufe  an 
a^ion  of  debt  lies  for  ity  but  the  id.  for  every  pair  of  ftockings  is 
not  attachable  J  becaufe  this  refts  only  in  damages  io  be  reeovered  by 
an  aSfien  upon  tbe  cafoy  and  not  by  a&ion  of  debty  becaufe  it  is 
made  payable  upon  a  poi&bility  oidy.  P.  1 1  Car.  B.  R.  between 
Read  and  Hawkins,  per  Curiam,  upon  a  demurrer,  where  an  adioa 
upon  the  cafe  was  brought  for  the  loL  only,  and  the  fordgn  at- 
tachment 


• 


£ 


tvcbment  pleaded  in  bar  i  but  the  judgment  -wi^  given  againft 
the  defendant  for  the  mifpleading  the  foreign  attachment.  Intra- 
turi  H.  f  I  Car.  Rot.  78*  but  per  Cunam,  it  had  been  a  good 
bar,  if  it  had  been  well  pleaded.  | 

7«  M$Kif  p^idio  thefiHriffoi  Exeter,  in  fatisfa^hn  $fan  ixe^ 
cmthm  in  Mi  not  attachable  in  his  bands,  he.  264.  pi.  353. 
19  Elis.  B.  R.  Anon. 

8«  A  man  may  have  money  in  his  hands  which  isattachable,  though 
it  be  no  debti  as  if  he  has  mmm^  /#  ii^p^  pr  if  he^nJs  tbt  msmypf 
tbt  tUHor.    Admitted.    Cro.  £•  17a.  pi.  13.  Hill.  32  Eliz.  B.  K. 

9.  A  dt^t  9fr€€§rd  as  upon  a  judgment^  &c.  cannot  be  attached 
by  the  cuftom  of  Lond6n,  and  fays,  that  fo  it  was  holden  in  the 
cafe  of  Sir  John  Parrot,  in  C.  B.  And  it  was  faid  by  Cook, 
dsatfuch  a  debt  could  not  be  affigned  upon  the  ftatute  of  bank- 
rupts. 3  Le.  24.0.  pi.  333.  Trin.  32  Eliz.  in  the  Excheques* 
Sir  Walter  Waller*s  cafe. 

£0.  A  man  indebted  in  mrrntr^H  upsn  ^m  imfimfil  cprnputavi-- 
runi^  in  a  fum  uriain^  and  promifcd  to  pay  it  at  a  certain  day,  but 
did  not,  and  afterwards  it  was  attached  in  London  by  the  cuftom, 
&c.  In  a  new  a£lion  brought  for  the  arrearages  in  B.  R.  it  was 
adjudged  a  good  bar.  Arg.  Roll.  Rep.  105.  cites  Mich.  37  &  38 
Eliz.  o.  R.    Wandiftone  v.  Humphrey. 

11.  Whether  a  dibt  upon  a  ncpgnizanci  may  be  attached  in  D.9s.  b« 
London.    Toth.  115.  cites  38  Eltz.    Skeggs  v.  Smith.  ^^'S;  pi« 

"^  **  *^**  7«.  cues 

Mich,  ift  &  13  Eliz.  Rot.  1640.  Sir  Roger  Maawood^t  cafe,  wherein  it  was  agreed,  tbat  detil 
ttpoa  a  iccogiiixaocc  might  be  attached ;  but  cites  31  £U£.  CiiftLs's  cASiy  wkcfcio  it  was  held, 
tfbai  4cbt  upoo  9/tatmt€  Mtrchatu  cauoot  be  attached. 

12.  Part  of  a  debt  may  be  attached  by  the  cuftom  of  London ;  Ow.t.eit«f 
per  Warburton  J.  Godb.  196.  pi.  aSa.  Trln.  lo  Jac.  C.  B.         Sf  "'fiJ* 

Sid.  317.  pi.  7.  P^fch.  19  Car.  t.  B.  R.  in  cafe  of  Robins  v.  Sundard  the  Court  held,  that  if  there 
had  been  an  attschmem  of  act.  out  of  the  debt  of  50I.  it  fcems  the  delendant  may  plead  this  re^ 
cord  of  the  attachment  in  London  in  bar  pro  tanio. 

13.  Attachment  in  London  of  a  debt  in  MiddUftx^  is  good. 
2  Show.  507.  cites  Mich.  19  Car.  a.  B.  R.    Mallum  v.  Heme. 

14.  An  ixicutor  fuhmitted  u  an  awards  and  the  arbitrators  [^  226  ] 
nwardid^  that  thi  plaintiff  Jkould  dilivtr  f  the  defindant  certain  Lev.  306. 
goods^  and  that  the  defendant  Jhould  pay  to  the  executor  350/.  this  ^|^[^^][  "** 
money  is  not  attachable  in  his  hands  by  any  creditor  of  his  teftator,  s.^c^ad. 
k  being  not  a  debt  duetto  the  teftator  tempore  mortis  fuse,  and  fo  judged.^ 
not  attachable  as  the  teftator's  debt.  Vent.  iij.  Hill.  22  4t  23  p,^J^;^*^* 
Cur.  2.   Horiam  V.  Turges.  s.*c\djOTw 

natur.  And. 
f^t.  pL  lo.  a^raator.    And  ibid.  741.  pi.  4a.  adjtt4(cd.«— — §.  C.  cited  Arg.  a  Laiw.  985. 

15.  A.  is  indebted  to  B.  B.  is  indebted  to  C.  and  D.  A.  at 
Rs  rofueft  gives  a  note  to  C.for  the  money  due  from  A,  to  S.  after* 
wards  A.  let  Z>.  attach  the  money  as  due  to  D.  from  B.  and  on  that 
attachment  D.  jeot  a  verdid,  and  judgment.  Decreed  the  money 
to  C.  and  tbit  U.  might  taJce  his  remedy  at  law,  and  ihould  affign 
l{if  itt^gmeut  to  the  fix  clerk,  &c.  in  truft  for  Ar  to  reimburfe 

faxm 


ii6  cttHomd  ^f  ilonBoti( 

tiltii  tise  nloney..  Fin.  R.  235.  Mich.  27  Car.  %.   Cotdcrbjiri 

Carpenter,  &  al.' 
Frrem.  i6.  On  diti  brought  in  LohJUn  againft  the  Hamhrougb  Ctm^^ 

Rep.  «o7.  pany^  and  they  not  appearing  upon  fummons,*  and  a  iiihil  returned^ 
Merchant  ^^  attachment  was  granted  bf  debts  $wikg  to  ihe  company  in  the 
Advmtu-  hands  of  14  feveral  perfons.  Per  Ciir;  We  are  -hot  judges  of 
f cr*»  Com-  the  cuitoms  of  London  j  nor  do  we  take  upon  us  to  (fetermine, 
•cwding."  whether  a  debt  owing  to  a  corporation  be  within  the  cuftom  of 
ly,  and  foreign  attachment  o^  not.  This  we  judge  and  aeref  in,  that  it 
^^  ^^  is  not  unreafdnable  that  a  coip6ration*s  debt  fliouM  be  attached* 
£ekrfm  if  we  had  judged  the'  cuftom  unreafonable,  we  cbctld  and  would 
torformtiit  haTe  retained  die  caufe ;  for  We  can  over-rule  a  cuftom,  though 
"  ^**  bV'  *^  ^^  ^^^  ^^  ^®  cuftoms  of  London^  that  are  eoxiftrmed  by  ad  of 
bMaufe^*  parliament,  if  it  be  againft  natural  reafofn^  but  becaufe  in  this  cuf- 
there  ought  tom  We  find  no  fuch  thing,  we  will  return  the  caufe.  Let  them 
to  be  three  proceed  according  to  the  cuftom  at  their  peril*  If  there  be  no' 
ii*non'cft"  fi^ch  cuftom^  thcv  that  are  aggrieved  may  take  their  remedy  at 
inventus  re*  common  law.  We  do  not  dread  the  cofnfequences  of  it.  It  does^ 
turned*  dec.  jjy^  (end  to  the  advancement  rf  juftice ;  and  accordingly  a  procc- 
a74  ArV.    dcrtdo  was  granted  p*r  Nordi  Ch.  J.  Windham  and  Ellis,  (abfcnte 


Trill. 36      Atkins.)  Mod.  2ii;   pi.  45.  Tafch.  28  Car.  2.  C.  Bi'  Ham- 

^^'jkal'   ^^^^S^  Company's  cafe. 

Anon.       ^^    ^    ^^^j  g^  2000I.  Ai  borrowed  2000).  of  P.  to  pay  B. 

which  fum  A.  was  to  receive  of  C.  being  the  purchafe  money  of 
lands  in  Somerfetfliire  fold  to  D.  but  before  A.  received  any  of  the 
money,  he  paid  the  2000I.  debt  to  B.  Afterwards  upon  executing 
the  conveyance  by  A.  to  D.  he  could  not  pay  down  ready  money, 
but  gave  A,  two  bonds  of  looc/.  each^  to  be  paid  in  half  a  year^ 
A*  deUvered  thefe  bonds  to  P.  which  A.  by  P's  dire^ion,  ajfigned  to 
Af*  to  the  ufe  of  D.  Afterwards  Ld.  H»  attached  this  money  in 
the  hands  ofD.  for  fo  much  due  by  A.  to  him.  M.  having  an  in- 
tereft  in  the  bonds  by  the  affignment^  refufed  to  transfer  that  in«- 
tereft  to  P.  the  plaintiff,  whereupon  P.  by  biUprayed  relief  againft 
this  attachmient,  and  to  have  the  moneyi  and  for  M.  to  transfer  his 
intereft  in  the  truft  of  the  iaid  bonds,-  &c.  Decreed,  that  D.  pay 
the  money  to  P.  and  P.  upon  payment,  to  deliver  up  d>e  bonds 
to  D.  to  be  cancelled,  and  a  perpetual  infunffion  aeainft  Ld.  H. 
and  B.  to  ftay  proceedings  oh  the  attachment,  or  omer  proceed- 
ings at  law  for  ibe  nioney  on  the  bonds,  and  M.  to  transfer  his 
intereft  to  the  plaintiff.  Fin.  Rep.  299.  Pafch.  29  Car.  2.  Pei* 
rier  v.  Ld.  Halli&x,  &  al\  ^  ^ 

1 8.  If  A.  is  indebted  to  B.  who  is  indebted  to  C.  and  B.  ajjigns 
the  debt  of  A.  t9  C.  in  fatisfaStion  of  his  debt ;  now  the  debt  due 

,  from  A.  IS  becfome  the  right  and  property  of  C.  and  B.  hath  no- 

£  22^]  3  thing  but  in  truft  for  C.  and  therefore  it  ought  not  to  he  attached  for 

any  debt  of  B.  and  upon  the  fpecial  matter  Ihewed,  the  Lord 

Mayor  ought  t6  give  relief  >   per  Cur.    ^  Jo.  222^  223.   Micb^ 

34  Car.  2.    Lewis  v.  Wallis. 

19.  Foreign  attachment  has  not  of  any  thing  that  founds  Inertly 
in  damages^  as  covenant^  ice.  It  lies  not  really  of  a  debt  contraQed 
aut  oftbt  juriJdxBiin^  and  p  B&own's  cas£  there  was  pleaded  z 


CttffomfS  of  lottsotu  627 

cuftpni)  in  Exeter  for  foreign  attachments  of  any  debt,  and  do  not 
uy  accruing  within  the  city,  and  fo  naught,  and  lo  adjudged  by  the 
L<>rd  Hale.  2  Show.  373.  pi.  359.  Xrin.  36  Car.  2.  B.  R, 
Anon.  ^ 

20.  It  was  always  the  cuftom  in  London  to  attach  debts  upon  For  the  debt 
mis  0/  exchange^  and  goldfmifVs  note,  &fr>  if  the  goldfmith  that  ''^''^\lf' 
gave  the  note,  or  the  perfon,  to  whom  the  bill  is  dire6ted,  lives  pcrfonof 
within  the  citf,  without  any  refpeft  had  to  the  place  where  the  '**«  debtor* 
debt  was  contraded.    Carth.  26  Pafch.  i  W.  &  M.  in  B.  R.  in  com\~9, 
cafe  pf  Andrews  v.  Gierke.  s.  c/but 

not  dearly 
S.  P....-  ■Show.  9.    Gierke  v.  Andrewit  S.  C.  but  S.  P*  does  not  appeir* 

2I»  The  arbitrators  made  an  award  that  W.  R.  Jh9uld  paj  fi  L^-  R>vm4 
much  money  on  the  2d  day  of  January  (he  having  given  a  bond  to  ^'^^  ^f J* 
perform  the  award)  that  was  attached  on  the  ift  of  January,  and  the  forriga 
the  money  awarded  was  taken  upon  that  attachment  on  the  2d  of  «iachmcin 
January*    And  per  Holt  Ch.  J.  this  would  have  been  a  good  plea  jjjjj'^jljy 
in  an  adion  of  debt  brought  upon  the  award,  but  not  to  an  a6tion  thai  the 
of  debt  brought  upon  the  bond  of  fubmiffion,  becaufe  the  bond  is  >noney  wm 
forfeited ;  and  when  a  bond  is  forfeited,  it  is  not  the  money  in  the  {h^wardl^ 
condition,  but  the  money  in  the  bond  itfelf  which  is  attached*  and  that  ]>/ 
3  Salt.  49.  Hill.  13  W.  B.  R.    Ingram  v.  Bernard,  thWthe 

attached  the  money  in  hit  handt^  the  day  after  which,  waa  the  day  after  that  the  money  wat  pay-* 
able,  by  the  award.  Exception  waa  taken,  becaufe,  when  the  money  waa  pleaded  to  be  attachedi 
the  day  of  payment  by  the  award  (which  is  now  parcel  of  the  condition  of  the  bond)  waa  paOed* 
nod  the  bond  forfeited,  and  fo  the  penalty  of  the  bond  waa  due,  and  not  the  money  awardcdi  an4 
therefore  that  ought  to  be  atuched  atid  not  the  other;  it  wat  anfwered,  That  the  attachment  was 
■warded  on  the  Tcry  day,  though  not  executed  till  the-  day  after,  and  that  it  was  their  cullom  to 
auach  denaiioa  in  manibua,  and  not  the  penalty.  The  Court  held  the  plea  iU.  And  Holt  Ch.  J. 
added,  that  if  the  attachment  had  been  executed  before  the  bond  had  i>een  forfeited,  it  had  been 
well :  but  though  it  was  attached,  yet,  until  it  waa  executed,  the  defendant  might  pay  the  money 
to  whom  he  would,  and  therefore  not  paying  it  according  to  the  award,  he  forfeited  bii  boodi 
and  judgment  accordiogly  for  the  plaintiff.  * 


(F)     [Foreign  Attachment] 

At  what  time. 
In  what  Cafes  it  may  be» 


f] 

X    after  be  attached  in  London ;  for  the  inferior  court  cannot  J^^j.  ?[*  9' 

ch  a  debt  in  a  fuperior  court.   P.  32  El.  B.  R.  between  ♦  Kery  Bowy  " 

and  Bow^r,  per  Curiam  j   and  Tr*  32  EL  after  adjudged^  and  s.  c. 
there  is  cited  %  Sir  John  Parret's  cafe  to  be  adjudged  accordingly.]  ^^^'jj] 


Tt.  1 F  a  man  recovers  debt  or  damages  in  B.  R.  this  debt  Cannot  ^  Cn^-  C 
■^      ■     -    -  ...-.«-..-.  tsa,  pi.  - 

tttach  a  debt  in  a  fuperior  court.   P.  32  El.  B.  R.  between  *  Kery  Bowyer.' 

■     r*  ^       .     .  1    rr*        ^       T^t         e.  J-      1     _J         _J    e    ''.which 

,  that 
defen- 
dant recovered  aninft  the  plaintiff^  and  a  debt  In  B.  R.  and  was  indebted  to  the  plaintiff  in  ano* 
ther  debt  which  ne  attached  in  hia  own  hands  in  London,  and  thereupon  brought  audita  querela; 
but  held  clearly,  that  it  did  not  lie  \  for  thia  inferior  court  cannot  fetch  thii  debt  out  of  BR.  and 
|t  ia  not  attachable.  f  228  ]^ 

%  Le.  19.  pL  35.  Trin.  %i  Elit.  B.  R.  Flood  v.  Perrot.  S.  C.  adjudged,  that  a  duty  which 
•ccrncs  ♦  by  matter  of  record,  cannot  be  atuched  i>y  the  cuftom  of  London  '  ■  ■  Cro.  E.  89* 
pi.  9.  dtea  S.  C,  adjudged.  ■   3  Le.  «4o,  pi.  333.  cites  $•  C«  ai  fo  held.        ■■■■■'  jCip.  %^ 

186.  pi.  9.  citea  S,  C«  adjudged, 

.  Vp*.  VJI,  S  1%.  AfifT 


ut  Cuftoms  of  Lontioiu 

[t.  After  an  ijfue  in  an  aftion  of  debt  in  B.  R.  the  debt  fot 

which  the  zAion  is  brought,  cannot  be  attached  in  London  for  thtf 

caufe  aforefaid.    M.  31.  32  £1.  B.  R.  the  cafe  of  Fenner  and  Sa-^ 

muel  is  cited  to  be  adjudged*] 

tro.E.f5v       [3.  So  after  imparlance  to  an  aftion  of  debt  in  B.  R.  the  debt 

thiMcicndl  ^^""^^  ^^  attached  in  London  for  the  caufe  aforefaid.     M.  31^ 

«ii!  pleaded  32  £!•  B.  R.  between  Babington  and  Babingto/i,  adjudged  per 

a  foreign      Curiam.] 

attachment  ^ 

In  London  after  appearsnce,  and  pending  the  allien  ;  bot  after  advrfeincnt  it  wit  ruled  to  be  no 
good  pica,  bat  no  caufe  wa«  (hewn,  and  the  defendant  had  a  day  to  plead  peremptory,  or  a  nihil 
^icit  to  be  entered.  "  ■    3  Le.  tja.  pi.  316.  S.  C.  adjud^d  no  plea  after  iro  par  lance,  ■ 

The  garnifbec  cannot  plead  to  the  juriidi6lion  after  imparlance;  for  it  is  an  admifiion  of  the  jurif* 
diClioo  s  per  Holt  Ch.  J.  Comb.  log.    Pafch.  i  W.  &  M.  in  B.  fL    Andrews  and  Clerk. 
$how.  9.  Clarke  v.  Andrews.  S.  C.  &  S.  P.  and  prohibttioa  denied.-""*        Carth«  a^.  S.  C.  A 
5i  P.  and  prohibition  dcoicd. 

*h^i  "h*^  ^^'  ^^^  ^^*^^  ofdeit  retutnahle  in  banco  be  pur  chafed  before  tU 
gaior>\  The  attachments  it  cannot,  by  the  cuftom^  be  attached.  M.  5  Ja.  be# 
defendant     tween  Arfton  and  Prodler.  j 

J>Ieadcd  a 
oreign  attachment  in  London,  which  was  made  whilft  the  fuit  was  dependine  in  C.  B.  aod  bcfor< 
he  had  any  notice  of  the  fuit;  it  was  the  opinion  of  the  Court,  that  whilft  the  fuit  is  dependistg;^ 
ft  cannot  be  meddled  with  by  any  other,  for  ri  is  quafi  in  cuftodia  legis,  and  the  Queen's  court  if 
,  Intereflcd  therein,  and  ilrefefure  tlie  atuchmeot  is  not  ^ood.     Cro.  £.  6^x .  pi.  28.    Trin.  41  £liz, 
C.  B.    Humphrey  v,  Baruea. 

[5.  But  otherwife  it  is,  //the  writ  of  debt  be  purthafed  after 
the  attachment  by  covin  with  an  antedate.  M.  5.  Ja.] 
iVxi,  t>*»  6.  A.  is  indebted  to  B.  and  C  is  indebted  to  A,  and  5.  brings 
M?c\u\f&,  ^^*' '"  *•  ^'  ogainfi  A.  pending  this  aiftion,  B.  may  affirm  a 
4a  Eiia.  plaint  in  London  againfl  A.  for  the  feme  debt,  U,Zi  and  attach  the 
ii.  R.  the  debt  in  the  hands  of  C.  For  though  a  debt  in  London,  for 
eJror*"^  *"*  which  there  is  a  fuit  depending  in  B.  R.  cannot  be  attached,  yet 
brought  of  He  that  bath  brought  an  afiion  in  B«  R.  may  notwithftanding^ 
thejudg-  according  to  the  cuftom,  attach  the  debt  of  the  party;  For  the 
^p!  affirm.  ^^*'  '"  queftion  in  B.  R.  is  not  touched  by  this  attachment.  Cro. 
cdtheieby'  £.  593^  pU  34*  Mich.  39  &  40  Eliz.  B^  H«  Lewknor  v. 
three  juf-     Huntley. 

iices.  rab-  ^ 

feme  Gawdy)  but  it  being  alfo  moved  for  error,  that  the  caftom  alleged  was,  that  the  plaimiff 
lliould  fwear  his  debt,  whereas  the  record  is,  that  it  is  fworfa  by  another,  who  was  the  plainliff*f 
artorney,  it  was  held  incurable,  aod  the  judgment  was  revcrfcd.  •  '  S.  C.  cited  by  Crookcr 
JkolU  Rep.  105.  pi.  SI.    Mich,  aa  Jac.  B.  R. 

7.  W.  was  arretted  by  latitat  for  loool.  on  a  bond^  The 
money  was  brought  into  court ;  but  before  the  return  of  the  wnt^ 
iin  attachment  iffued  in  London  againfl  W.  for  divers  fums ;  it 
was  moved,  that  the  money  might  be  taken  out  of  the  court  ta 
fatisfy  the  plaintiff,  becaule  B.  R.  had  the  priority  of  fuit,  but 
the  Court  made  a  rule  to  have  it  examined,  and  that  if  it  appeared 
he  was  a  debtor  to  thofe  in  London,  before  he  became  indebted  ta 
the  plaintiff,  that  the  money  fhall  remain  in  court  fubjecl  to  the 
payment  of  their  debts,  and  that  the  court  fliould  not  be  made 
a  means  to  ft  rip  others  of  their  juft  debts ;  and  by  Williams  J# 
In  cafe  of  priority  of  fuit  5.  iJ.  has  always  had  the  privilege  andf 

jurifiUi^n^ 
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JuttfdSdion)  and  fo  it  has  been  oftentimes  adjudged.  Bulft.  217. 
Trin.  10  Jac.    Ingram  v*  Sir  Edi  Waterhoufe. 

8.  There  cannot  be  a  cuftom  for  a  foreign  attachment,  before 
there  is  fome  default  in  the  defendant.  Vent.  236.  Hill.  24 
&  25  Car.  2.  B.  R.  Anon. 

^  ^  If  afuit  be  begun  in  Bk  R.  or  C*  B*  &c»  no  foreign  at' 
tacbment  for  ti  icht^  ice.  ^all  prevent  the  judgment  of  that  court^ 
nor  (hall  it  prevent  die  Judgment  of  this  court,  &c.  and  therefore 
I  confirm  the  decree  made,  and  fet  afide  the  proceedings  and 
judement  on  the  foreign  attachment ;  per  Ld.  Chancellor* 
7,  Chan.  Cafes,  233,  234.    Mich.  29  Car.  2.  Anon^ 

to.  Bill  of  Mtddlefex  prevents  an  attachment  as  much  as  an 
^riginaly  becaufe  it  is  in  lieu  of  one,  and  it  is  the^  foundation  of 
the  fuit,  and  if  laid  to  be  fecundum  confuetudinem  curiae  it  will 
|>e  a  bar.     1  Show.  374.  pi.  359.    Trin.  36  Car.  2.  B.  R.  Anon. 

II.  K  judgment  was  fet  afide  as  irregular,  and  the  money  paid 
into  the  hands  of  the  defendants  attorney  \  before  he  could  carry 
it  away,  it  was  attached  at  the  fuit  of  A.  on  an  a£tion  entered  in 
the  Counter.  Per  Holt  Ch.  J.  let  the  plaintiff  in  the  a6tion  in 
the  Counter  attend ;  it  is  a  trick.  Cumb.  427.  Trin.  9  W.  j. 
3*R»   Hayes  V.  Barnaby» 


(G)    [Foreign  Attachment*] 
At  what  ^tme  it  may  bc» 


may 

f  1     A  N  obligee  before  the  debt  is  due  by  obligation^  (tannot^  by 
jl\.  the  cuftom)  attach  a  debt  for  it,  becaufe  he  cannot  affirm 

a  plaint  for  the  firft  debt  before  it  is  due.    Tr.  32  £1.  B.  R» 

between  Dalton  and  Selby,  agreed.] 

[2.  But  if  B.  is  indebted  to  A.  and  C«  Is  bound  to  B.  but  the  3  Lv.  139. 

day  of  payment  is  not  yet  come^  A*  may  attach  this  debt  in  the  P' 3*4  2i<2- 

hands  of  C.  before  it  is  due  to  B.     Tr.  32  Eh  B.  R.  between  JoIdinViy. 

Dalton  and  Selby^  faid  that  the  cuftom  Of  London  is  fo*     But  penot.Cun 

the  Court  laid4  this  is  not  laudable  nor  to  be  allowed.]  --Cro.  e. 

^  184.  pi.«. 

S.  C.  where  the  money  wai  attached  before  it  wai  due,  but  the  Judgment  of  the  attacbmcut  wa| 
HOC  tin  after  it  waa  held  clearly  voids  becaafe  it  waa  not  due  wbeii  attached. 


faci 


ij.  But  in  fuch  cafe,  i/  it  hcpteadedy  that  fuch  debt  ivds  at-  ^^yM. 
ed  by  the  cuftom^  before  the  debt  was  due  by  the  condition  of  ^  3  * J'^^ 
the  obligation,  it  ought  to  befpeeially  pleaded^  thaty  by  the  cuftom^  iCi^!    Mi. 
fuch  debt  may  be  attached  before  the  day  of  payment  by  the  condition  non  v.  Bo* 
of  the  obligation.    Mich*  10  Car.  B.  R.  between  Alder  and  *'*"'^*  *^* 
Clapper,  per  Curiam^  upon  a  demurrer  where  the  cuftom  was 
alleged  generally,  as  the  ufe  is  in  other  cafes  for  debts  then  due^ 
and  therefore  tne  Court  inclined  it  was  not  goodi     Intratur^ 
Mich.  10  Rot.  318.    Hill.  JO  Car.  this  being  moved  again,  the 
Court  was  of  the  iame  opinion.] 

[4.  If  J.  lends  money  to  B.  to  be  repaid  upon  the  death  of  the 
mher  of  B.  and  after*  an  a^ion  is  brought  by  C.  agairi/i  A.  and 
f  S  a  ariei"! 


4^19  Cttft0ttus  of  HottHon; 

after,  fkc/atbir  of  B»  dies  ;  the  momy  dug  hy  B.  to  A.  may  ttftif 

he  attached  in  the  bands  of  B.  though  it  Was  not  due  at  the  time  of 

the  plaint  commenced  againft  A.  in^much  as  it  became  due  before 

the  time  tbat^  by  the  cuftom^  procefs  is  to  be  granted  againft  him  to 

whom  he  is  indebted^  [or  as  Mr.  Danvers  has  altered  iV]  ^*  in 

•'  whofe  hands  it  is  attached**     Trin.   i i  Car.  B<  R.  between 

Sir  Nicholas  Halls  and  Walker,  per  Curiam,  upon  a  demurrer 

upon  a  foreign  attachment  in  Exeter,  which  is  all  one  with  an 

Attachment  Jn  London.]  ' 

f  1^0  3      \S'  ^  ^^^^  ^t^y  ^^  attached^  by  the  cuftom,  before  it  is  due^  but 

Jo.  406.      before  it  is  due  judgment  cannot  be  given  upon  .this  attachment^ 

rcfolv«i.-l  ^*^'  hejball  have  or  retain  it  in  fatisfaRion  of  his  debt  demanded 

B.  8s.  b.     before  it  is  due ;  for  thereby  there  fnould  be  an  execution  of  this 

Pjl'  7^'       debt  attached  before  it  becomes  due,  which  cannot  be,  for  by  the 

thttSebui  judgment  it  is  put  in  execution  prefcntly.    Tr.  14  Car.  B.  R. 

not  attach-  DctweeA  Pierfc  and  Calcott,  adjudged  upon  a  demurrer.    Intratur, 

able,  pen.    Mich*  1 3  Car.  Rot.  473,    But  note,  it  was  objefted  on  die  other 

cito^waa*"    ^^^9  ^^  ^>'  ^^  ^  jgood  cuftom,  becauTe  the  judgment  is  not 

twice  rulf  d  that  the  debt  attacheoiball  be  paid  prefentlv,  but  only  that  he  that 

ID  Bab  IMG-  i5  plaintiff,  (hall  have  it  in  fatisfeSion  of  nis  debt  prefently,  but 


tON'9 


cAsa,Mich.  ^  ^c  paid  when  it  becomes  due.] 

|)t&3s£liz. 

•nd  Tf  in.  At  Eliz.  in  C.  B.  and  there  Touched  in  the  judgment.    Pafch.  43  Eliz.  C.  B.    Rot.  C4t|« 

Powell  and  Mallow  v.  Davit  of  BriftoL 

-    Foreign  attachment  of  a  debt  cannot  be  Itfore  the  day  it  come.     D.  82.  b.     Marg.  pi.  7a.  citei 

l*afch.  a;  Elie.  B.  R.    Skipwith'a  cafe. S.  P.  per  Cur.  Cro.  E.  713.  pi.  siS.    Mich,  ^t 

A  42  Eliz.  B.  R.  in  cafe  of  Leukxior  ▼.  Huntley. 

«         ^ 

(H)    [Foreign  Attachment,]    In  what  J^ions  it 

may  be. 

J6.  406.  f  r.  T  M  an  adlon  of  debt  for  tobacco  in  the  deiinety  a  debt  can- 

pi.  3.  s.  c.  1   not  be  attached  within  the  cuftom  in  (atis&ftron  thereof, 

gSSTmay'  '»^*"'"c  it  does  not  appear  of  what  value  this  tobacco  was,  fo  that 

be  attached  it  might  appear  that  the  debt  is  but  a  fatisia^on  to  the  value, 

u|M>n  a  fo.  which  cannot  be  fupplied  by  a  plea  in  bar  made  in  another  a£fa'oA 

uchmcnt,  agsiinft  him  in  whofe  h^nds  the  debt  was  attached.     Tr.  14  Car. 

and  that*  B.  R.  between  Pearce  and  Calcot,  per  Curiami  adjudged  upon 

the  value  demurrcr,  intratur,  Mich.  13  Car.  Rot  473.] 

ought  to  be  '  '  ^  T/.J4 

loilnd  before  jttdgoieBt4 

[2.  But  if  the  value  of  the  tobacco  had  been  averred  in  thi 
record  of  the  attachmenty  the  debt  might  have  been  well  attached 
in  this  action*    In  the  &id  cafe  of  Pierfc  and  Calcot  not  denied.  J 


(I)  tto^ 
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(1)    How  the  Proceedings  may  be  in  the  Foreign 
Attachment, 

[i,  TT7HERE  the  eu/iom  is  to  fwear  the  Jebty  It  is  no  good  J<>-  406. 

W    cufiom  if  it  be  alleged,  that  the  plaintiff  fwore  his  debt  l^^rtctJl* 
fo  be  true,  by  himfelf,  or  by  his  attorney,  for  his  attormy  cannot  cordin^iy^ 
fwear  it  to  be  a  trui  debt.     Tr.  14  Car.  B.  K.  between  Pearfe 
and  Calcot,  per  Curiam^  adju4ge4  upon  ^  demurrer,  intr^tur^ 
Mich.  13  Car.  Rot.  473.] 

2.  The  cuftom  of  London  is,  that  where  the  goods  of  the  ^^*  P"^*'- 
defendant  are  attached  in  other  hatids,  becaufe  the  defendant  if  ^^fj,*|^''(^ 
returned  nihil  in  plaint  of  debt,  whereby  the  plaintiff,  upon  the 
circumftance  of  the  attachment  recovers  the  goods  attached^  and 

has   execution,   that  there,  if  tht  difendant  would  dijfolve  the  ^  2^1  ^ 
attachmenty  he  ought  ta  come  within  a  year^  and  put  in  Jurety  to 
anfwer  the  aifign^  or,  if  he  cannot  find  furety,  then  to  render  his 
body  to  pri(bn.    Quod  nota.     Br.  London,  pi.  j.  cites  20  H.  6.  3. 

3.  Afuit  was  in  Exeter  by  M,  againjl  //.  and  the  faid  i/.  was  Lr.ait.  pi. 
returned  nihil  \  zndit  wzs  Jurtni/ed  that  T.  the  pizintiS  had  certain  45^  MicM 
monies  in  his  hands  due  to  //.  whereupon  this  momy  was  attached,  adjudged,  ' 
ia  T's  hands,  T.  pleaded  nihil  debet  to  H^  upon  which  M.  de-  and  the  ' 
ynurredy  and  adjudged  for  him,  becaufe  he  ought  to  have  pleaded ^  judgment 
that  he  owed  nothing  to  H.  nor  had  any  money  in  his  hands  due  to  jn^errgir, 
Jfi.  upon  which  T.  brought  error^  becaufe  it  is  a  good  plea,  and 

tke  plaiiitiff  was  to  be  barred  and  not  to  recover,  and  that  fo  is 
the  common  pleading  in  London  ;  and  the  judgment  was  re- 
Verfcd.  Cro.  E.  172.  pi.  13.  HUU  32  Eliz.  B.  R.  TroJs  Vx 
Mitchel. 

4.  (#•  brought  debt  againff  H.  who  pleaded,  that  J^  in  London 
affirmed  a  plaint  ngainllb  A.  and  by  the  cuftom  there  attached  the 
debt  demanded,  in  the  hands  of  H.  and  alleged  the  cuftom,  thaC 
the  plaintiff  fliould  fwcar  the  debt,  bu^  the  record  is,  that  the 
debt  was  /worn  Ly  a  Jir anger  \  this  was  held  incurable,  s^nd  fo  ;^ 
judgment  in  C.  B.  was  reverfcd.  Cro.  E.  ^12.  pL  36.  Miph^  \\ 
ic  42  Eliz.  B.  R.     Leuknor  v.  Huntley. 

5.  The  cujiom  ij,  that  if  any  one  is  indebted  to  another,  if  ibid.  409, 
he  will  enter  his  fuit  or  plaint  in  the  Coointcr  of  the  flicriff  of  f*y«.  t»^« 
Ijondottj  that  a  precept  fliall  be  ^warded  to  a  ferpant  at  ma^e^  to  ^  ^affi^ 
l^mmon  the  defendant^  and  if  he  return  nihi},  vir^.  that  he  has  no-*  edw^^tb 
thing  virithin  the  eity  by  which  he  may  be  Aimmoncd  &  non  eft  of  ihc  party 
inventus,  and  if  he  be  folcmnly  called  at  the  next  court,  and  makes  ^^y^^^w^ 
default^  that  then,  if  he  can  fliew  that  the  defendant  has  goods  Arg;.  citei'ii 
in  the  hands  of  one  within  the  liberty  of  the  city,  that  the  faid  J*^"?  ?"-. 
goods  ftiall  be  attached,  and  if  the  defendant  makes  default  at  four  |"g  b?rpV 
(ourt  daySy  being  /(^emnly  called^  then  if  the  plaintiff  will  Jwear  ^»/  H111.3 
his  debt^  and  put  in  bail  for  the  goods,  that  if  the  debt  be  dif-  Kljj.incalo 
proved  withjn  a  year  and  a.  day,  or  the  judgment  be  reverfcd,  vIlcV.]^ 

b  3  that  Tte  dv 


13  <  Cttftom?  Of  lontion« 

fendant  that  he  (hall  have  judgment  for  the  faid  goods.  Godb.  400,  401. 
r««h«".  PJ-  483-    Pafch.  3  Car.  B.  R.    Hern  v. Stubbs. 

in  Loodon,  and  Uiac  he  had  found  pledges  to  return  the  money  if  it  fliouUt  be  deraigne^  within  a 
year,  and  becaufe  th€  flecbft  vjere  not  put  in  at  the  day  of  tbt  Inf  itfnnlt^  hmt  mi  nntbfr  imy  afitr^ 
It  wac  holdcD  no  plea,  and  judgtncnt  waa  for  the  plamuff.  Mo.  570.  pi.  779.  HiU.  33  flit, 
fi.  R.  Adoo. 

6.  It  was  ruled,  that  if  A.  brings  debt  in  London  againft  B, 
and  attaches  goods  of  B,  in  the  hands  of  C  from  whofe  pofTeffion 
the  goods  arc  not  removid ;  and  JB.  by  certiorari  brings  the  caufe  into 
B.  R.  and  puts  in  bailj  the  attachment  is  at  an  enc^  and  C.  ought 
to  deliver  the  goods  to  B.  which,  if  he  does  not,  B.  may  have 
trover  or  replevin ;  but  B.  R.  will  not  compel  him  to  deliver 
them,  becaufe  he  is  no  party  in  courts  and  all  things  are  as  if  there 
hever  had  been  an  attachment.  laMod*  213,  Mich.  XO  W.  ^, 
Lovcridge  and  Wbitrow, 

[  23i  ]  (K)    [Foreign  Attachment.] 

fVho  (hall  have  it,  and  again/l  whom. 

♦  Cro.  E.  [i.  T  F  y/.  recovers  debt  againjl  5.  in  London,  B.  mm  attach  thit 
s.  c.  and  Fee  ^  ^^^^  '^  ^'^  ^^^  ^^'^^^  f^^  A  m»ci&  due  to  him.  Pafch.  32  £1. 
(F)pi.  t.  B,  R.  between  *  Kerry  and  Bowyer,  admitted.  Trin.  32  El. 
s.c.andthc  fi.  R.  fame  cafe  admitted,     Mich,  ii  Jac.  B.  between  Lopas  and 

note. there.    Holman.] 

Roll.  Rep.  ^2.  A  debt  due  to  an  adminlftrator  may  be  attached  within  the 
S?c!&s!p.'  ^ufiom,  for  an  adminiftrator  is  within  the  cuftom.  Mich.  i%  Jac« 
per  Co^e  '  B.  R,  between  Spinke  and  Tenant,  per  Curiam.] 

Ch.  J.  ac- 
cordingly, to  which  Doderidge  J.  agre^,  but  Haughton  J.  doubted* 

f  3.  If  in  bar  of  an  aSfion  a  foreign  attachment  is  pleaded^  that 
the  cujlom  is^  that  if  any  man  brings  his  a£fion  again/i  another 
for  any  dehty  and  upon  a  return  made,  that  he  non  eft  inventusj  (^ 
quod  nihil  unde^  &c.  and  thereupon  furmifes^  that  any  other  is 
indebted  to  the  defendant  infuch  a  fum^  and  thereupon  to  pray  pro* 
cefs  to  attach  the  fum  in  his  handsy  and  to  defend^  ita  quod  the 
defendant  appears  to  anfwcr  the  plaintiffs  and  the  ferjeant  returns 
that  he  hath  attached  him  to  defend  the  fum  in  his  hands^  and  the 
defendant  does  not  appear  at  four  courts  after ^  tec,  that  judgment 
Jhall  he  to  recover  it  in  his  hands ^  &c.  this  is  no  good  cuftom, 
without  zfurmife  that  the  Jir anger  who  is  indebted  to  the  plaintiff 
is  within  the  jurifdiSlion  of  the  courts  and  the  return  of  the  fer- 

i'eant  is  not  fufficient  that  he  hath  attached  him  to  defend  it  in  his 
lands,  for  perhaps  the  ferjeant  intends  that  he  may  attach  the  debt 
in  his  hands,  though  he  be  not  within  the  jurifdi<5lion  of  the  court, 
and  his  return  fliall  not  bind  the  party,  without  an  a£bual  furmife 
t.hcrcof  by  the  party  himfclf.  Trin.  1 1  Car.  B.  R.  between  Sir 
Niciiolas  Halfe  and  Wallccr,  adjudged  upon  a  demurrer,  where  a 
foreign  atuchment  in  Exeter  w<is  pleaded]  which  was  all  one  with 

ihe 
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the  cuftom  of  London,  and  all  cuflt^ms  there  confirmed  by  par- 
liament in  the  time  of  Queen  Elizabeth.] 

[4.  The  cuftom  of  London  is,  th;it  if  any  plaint  ht  affirmed  in  ^^'  C"[- 
London,  before,  &c.  againft  any  man,  and  it  is  nturned  nihil^  cttwsxfi 
if  the  plaintiff  will  furmife^  that  any  man  within  the  city  ts  debtor  Br.  Bar  re, 
t9  th^  defendant  in  any  fum^  he  Jhall  have  garnijhment  (tgainfl  him  pi-9"(^') 
for  him  to  come  in  to  anfwer,  if  he  be  indebted  in  the  form  as  the  ^rjxz^C\i(^ 
other  hath  alleged,  and  if  he  comes,  and  does  not  deny  it,  then  toms.  pi.  5^ 
this  debt  (hall  be  attached  in  his  hands,  &c.     So  note,  that  the  «*"  S-  C. 
plaintiff  ought  to  furmife,  that  the  other  man  who  is  indebted  to 
the  defendant  is  within  the  city,     %2  £,  4.  30,  per  Starkey,  the 
recorder  of  London,  the  cuftom  fo  certified.] 

[5.  IVhether  the  cuftom  of  foreign  attachment  holdt  between  a 
Citizen  and  foreigner.     Quaere.    D.  3  El.  196,  42,  f^l^"'* 

6.  A  citizen  of  London  was  indebted  to  a  foreigner  upon  bond^  c.  wa«  ii- 
znd  the  foreigner  was  indebted  to  the  citizen  upon  a  fimple  con^  Hrbicdio 
tra£Ii  the  foreigner  died^  and  upon  oath  made  by  the  citizen^  that  f^;  ^,^0^,""*^ 
bis  debt  was  a  juft  debt,  he  levied  a  plaint  in  London,  againfl  the  and  g,  wa« 
executor  0/  the  foreigner  ;  *  and  upon  four  defaults  recorded,  he  had  '"'••"d  toC, 
judgment,  and  then  he  attached  the  debt  in  his  own  hands^  finding  bo,h*w*iiich 
Juretiesy  that  if  the  debt  was  not  difproved  by  the  executor  within  a  bonds  were 
year  and   a  day^  or  the  judgment  reverfed^  that  then  he  Jhouid  be  forf«»«<-d, 
dtfcbargeed  of  fo  much  of  the  debt  which  he  owed  on  the  bond  i  c^  iJ^'^*^? 
Ae  queftion  was  whether  this  cuftom  did  extend  to  foreigners,  don  mjde 
as  well  as  to  citizens  ?     It  was  not  refolved,     Dyer,  196.  b.  pi,  43t,  a'fachmcnt 
Hill.3.Eliz.    Harv/ood  V.Lee.  "['."^.t:^^ 

his  t»\vn 
hands  for  the  Taid  debt  of  G.  and  hid  jadj^ment  thereupon  accordiaglv,  and  afterwards  alli4i')c4 
this  obligation  to  the  Qacen,  &c.     D.   196.  b.    Marg.    cites  Trin.    18  £liz.    Chamberldin  v, 

Grctharo.  Ibtd.  cit(S  49  Eiiz.  in  C.  B.  that  it   was  faid  for  law  per  Cur.  that  a  mail 

by  the  cuftom  of  {.ondon  cannot  attach  a  debt  in  bis  own  hands;  for  that  which  is  in  his  own 
hands  cannot  be  faid  attached ;  and  it  wa«  faid  alfo,  thai  the  cul^om  is  good  only  between  ciuzca^ 
and  not  to  extend  to  ftrangcrs. 

7.  Goods  were  attached  in  the  hands  of  the  Exeter  carrier, 
who  is  then  privi'egrd  in  the  Common  Pleas^  by  reafon  of  an  aSfioH 
there  depending  ;  per  tot.  Cur.  the  attachment  ought  to  be  dif- 
folved,  and  the  privilege  to  all  goods  for  which  he  is  anfwerable  ta 
Others.  Le.  189.  pi,  268*  Mi^h,  31  and  3^  £liz.  C.  £•  £4^ 
wards  v.  Tedbury. 


(Kt  2)    Foreign  Attachments,     Plwdmgs  la    • 
General. 

I.  r^VS  TOM  of  London  was  in  ifflie,  and  the  trial  thereof 
V>i  there,  and  exception  was  takeoi  that  allowance  thereof 
ought  to  be  (hewn  of  record  ^  and  the  opinion  of  the  Judicea 
was,  that  he  is  not  bound  to  fhew  allowance  thereof  another  timo 
by  record ;  quod  nota,  that  of  cuflom  there  n^eds  m  c^lowanc^ 
B^  Qi\ftQm$;  {4.  4^t  Qites  j[  £.  4-  3^^ 
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Mo.  703.         2.  In  diht  the  defendant  pleadid  a  foreign  attatbm§nt ;    the 

Su?ttis[p!  P'*i"^iff  repIUd^  that  hi  was  not  indebted  to  the  defendant  in  any 

*  Aim ;  and  this  was  held  a  good  replication,  beokuie  it  is  ifliieabley 

whether  he  was  indebted  or  not  \  for  if  he  was  not  indebted,  then 

he  could  hot  be  attached.     Cro.  £.  598.  pi.  4.    Hill.  40  £Iiz. 

B.  R.    Paramour  v.  Pain, 

Ccxlb.  400.      3.  In  detinue  for  goods  plaintiff  declared,  that. he  delivered 

P«fc»f  ^Car  ^^^  ^^  re-deliver  quando  requifitus,  &c.  but  that  defendant  had 

Hern  V.  *  '  HOt  delivered  them  licet  faepius  requifitus,  &c.     Defendant  pleaded 

Stubbs,s.C.  the  cujlom  of  foreign  attachment  in  London  \  whereupon  they  were 

^joriuiur.  f ^covered  there  againji  him.      Plaintiff  demurred;   ift,  Becaufe 

fbe  cauft  of  the  debt^  on  which  the  attachment  wasj  is  not  fi^ewn  ; 

hor  is  it  averred  extrefly^  that  there  was  any  debt ;  to  which 

Stone,  for  the  defenaant,  replied,  that  the  caiife  of  the  debt  (hall 

not  be  ihe^yn,  becaufe  it  is  only  inducement,  an3  not  traverlable, 

^dly,  Exception  was,  that  the  cuftom  isy  if  he  fwears  his  debt  ti 

h  true,  &c.  but  here  it  is  alleged,  that  he  fwore  bis  debt,  but  did 

pot  fay,  that  he  [ware  it  a  true  aebt.     Stone  replied,  that  this  (hall 

be  intended.     3d]y,  That  it  is  not  Jhewn  that  the  debtor  was 

within  the  city  at  the  time.     4^hlv,   The  cuftom  is,  that  if  the 

fieriff  returns  that  the  debtor  nihil  babet,  by  which  to  befummoned, 

'  and  that  he  cannot  be  found  within  the  city,  and  be  demanded  at 

the  next  court,  that  then,  if  he  does  not  come,  foreign  attachment 

Jball be  awarded',  but  in  this  cafe,  none  of'^thefe  points  were 

averred,  viz.  that  the  (heriff  returned,.  &c.     Stone  aniwered,  that 

this  was  true,  and  therefore  the  judgment  is  errbneous,  but  that 

We  cannot  take  advantage  of  it,  being  ftrangers,  &c.     At  length 

C  ^34  1  *^c  Court  feemed  of  opinion  againft  Stone  in  all  points ;    fed 

adjornatur,     Lat.  2c  8,  209.    Mich.  2  Oar.    Hern  v.  Stubbers. 

4.  A  foreign  attachment,  in  an  inferior  court,  was  pleaded 
in  this  manner;  (that  by  cuftom  time  out  of  mind)  whoever 
levied  a  plaint  pro  aliquo  dcbito  againft  another  upon  funnjj|p,; 
that  a  ftranger  was  indebted  to  the  defendant,  that  procefs  iiliied 
forth  to  attach,  &c.  The  Court  faid^  that  they  need  not  exprefs 
that  the  debt  did  arife  infra  jurijdi£iionem  ;  for  pethaps  it  did  not. 
And  yet  ifzx\  a£^ion  be  brought  in  fuch  cafe,  and  the  debt  be  laid  to 
he  contra^id  infra  jurifdi^ionem  Curiae,  if  the  defendant  will  plead 
to  it  he  may  \  but  be  ihall  never  be  admitted  to  affign  for  error  in 
b&,  that  the  debt  did  arife  extra  jurifdidionem  Curiae.  But  if 
he  had  tendered  fuch  ^  plea  in  the  inferior  court  vpon  oath ;  then^ 
if  th<jy  had  r^ftifed  it,  it  would  have  been  error.   ,  Wherefore  it  is 

"  enough  in  this  cafe  to  fay,  that  a  plaint  were  levied  pro  aliquo  debito 
infra  jurifiiidionem,  without  averring,  that  the  debt  did  arife  within 
the  jurKdidion.  Vent.  236.  Hill.  24  and  25  Car.  2.  B.  R« 
Anon. 

5.  Debt  on  a  bond  \  the  defendant  pleads,  that  the  plaintiff  being 
indebted  unto  J.  S.  he  made  an  attachment  of  the  ^id  money  ii^ 
his  hands ;  the  plaintiff  demurs  ;  two  exceptions  were  taken^ 
becaufe,  iH:,  It  does  not  appear  that  the  debt  arofe  within  thejurif 
ii£fion,  adiy.  That  the  attachment  pleaded  was  made  before  the 
"mnej  was  payable  iy  the  b^nd.    It  was  anfwerod  a$  to  toe  firfti 
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Aat  there  is  a  great  diffirence  where  a  man  is  plaintiff  Iti  an  aAioh^ 
and  the  defendant  bere^  who  was  a  third  perfon^  who  is  no  ways  privy^ 
and  could  not  allege^  that  he  that  is  plaintilF  here,  was  a  defendant 
bel6w ;  and  the  precedents  are  all  without  it,  as  may  be  feeh  in 
Coke's  Entries,  Tit.  Debt.  And  as  to  the  other  matter,  it  is 
debitum  in  prafenti^  though  folvend.  in  futuro;  and  it  may  be 
attached  before  it  is  payable,  though  it  cannot  be  condemned  till 
after.  2  Show.  506.  pi.  468.  Hill.  2  and  3  Jac.  2.  B.  R. 
Self  V.  Kennicolt. 

6.  In  cafe  of  a  foreign  attachment,  the  gamlfhee  cannot  plead  show.  o. 
to  the  jurifdidion  after  an  imparlance*,  for  an  imparlance  is  an  Clarke  v. 
admiffion  of  thejurifliaion;  per  HoltCh,  J.  Comb.  109.  Pafch.  f  c'^a* 
1  W.  and  M.  in  B.  R.    Andrews  v.  Clarke.  s!  P." ^ 

Carth.  25.  S.  C.  &  S.  ?* 

7.  Upon  a  foreign  attachment  the  garnijbee  pleaded  to  the  jurif  Show.  9. 
aaien  if  the  Jheriff*s  court  j  but  it  was  over-ruled.  Carth.  25.  ^^l^'^l^l 
Pafch.  I  W.  and  M.  in  B.  R.    Andrews  v.  Clarice.  s.c.'arguU 

•by  ihc  rc- 
oorter  for  a  prohibitioo*  but  fkys,  that  Dolben  was  anery,  and  faad,  that  no  man  would  have  made 
lucb  a  motion  but  the  reporter  himfelf,  and  wondered  that  he  wiio  h4d  been  concerned  in  the  city 
fliouJd  have  made  fuch  a  motion ;  but  that  Holt  faid,  there  was  re«fon  in  it,  but  the  pleading  9/ it 
^Mt  after  impariiuue^  and  fo  they  eame  too  lattx  it  not  being  pleaded  in  time ;  and  a  prohibition 
was  dicnied. 


(L)    Pleader  of  a  Judgment  in  a  Foreign  Attachment^ 
in  Bar  of  an  Adion  in  other  Courts. 

[i.  T5  Y  die  cuftom  of  a  foreign  attachment  of  London,  if -//. 
JD  fues  B.  in  London j  (ftc.  and  C,  is  Jndebted  to  B.  in  the 
fame  fum,  and  the  faid  C.  is  condemned  there  to  A.  according  to 
the  <;uftpm,  and  judgment  given  againft  him  accordingly  j  yet  if  no 
execution  be  fued  againft  C.  A.  may  refort  to  judgment  arid  execu^ 
tion  againji  B,  his  principal  debtor^  and  B.  may  fue  C.  for  his 
debt,  notwithfiandinjg  the  unexecuted  judgment.  D.  7  £.  6.  82. 
72.  by  Brook,  recorder  of  London,  this  certified  to  be  the  cudom 
of  London.] 

(2.  In  bar  of  an  action  brought  in  B-  -K.  if  the  defendant  pleads 
a  judgment  in  a  foreign  attachment  in  bar^  and  alleges  the  cujlom  to 
bcy  that  if  the  plaintiff  in  tie  court  hath  procefs  againft  the  de^ 
fendant^  and  upon  a  nibil  returned^  makes  a  furmife  that  B.  is  in^ 
debted  info  much  to  the  defendant^  and  upon  f)is  prayer  to  attach  it  in 
his  hands  by  procefs^  and  he  does  it  accordingly^  arid  if  the  defendant 
makes  default  at  four  CQurts  after  that^  by  the  cuftom^  at  the  laft  of 
the  faid  four  courts^  the  plaintiff  may  pray  procefs  againfl  a.  to 
come  in  ^xAftieW  caufe  wherefore  the  judgment  Jhould  not  be  againfl 
him  at  the  next  court  after  j  and  when  he  comes  to  apply  this 
cuftom  to  his  cafe,  he  (hews  that  there  were  four  dcfauhs,  and  that 
at  the  fourth  default  the  plea  was  continued  for  feveral  courts, 
and  then  procefs  went  againft  B.  and  then  after  judgment  s^ainft 
bim ',  this  is  not  wartakitable  by  the  cuftom,  irafmuch  as  ht  iSews, 
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by  th«  cuftom,  it  eu^ht  to  be  at  the  next  court  after  the  foui* 

deCiuIts.     Trin.   ii  Car.  B.  R.  between  Sir  Nicholas  Halls  and 

,  Walker,  per  Curiam  upon  demurrer  adjudged.] 

Br.London,      3.  Debt  by  T.  C.  and  R.  C.  upon  an  obligation  againft  R.D, 

pi.^.citc*    of  ill  and  as  to  i81.  parcel,  &c,  he  pleaded  that  M,  brought 

debt  in  London  againft  the  faid  R.  C*  of  i8I.  who  was  returned 

nihil,  by  which  i81,  parcel  of  the  32I.  was  attached  in  the  hands 

of  the  defendant,  as  the  debt  of  the  iaid  R.  C.  by  the  cuftom,  which 

is  where  the  defendant  has  divers  debtors,  &c.  and  is  returned 

nihil,  that  he  (hall  attach  it,  and  have  execution,  &c.     See  the 

E leading  of  the  foreign  attachn^ent,  by  the  cuftom  of  London, 
iibro  Intrat.  For  it  is  illy  pleaded  here,  and  becaufe  he  alleges 
the  cujfom  to  be  divers  debtors^  and  in  the  fubfequent  Jhews  but  one 
dibtoTy  therefore  per  judicium,  the  plaintiff  recovered,  quod  nota, 
but  it  was  held  by  the  Juftices,  ferjeants,  and  apprentices,  that  if 
the  cuftom  had  been  well  pleaded,  that  this  had  been  a  good  bar, 
though  the  a^ion  be  brought  by  R.  and  T.  and  the  attachment  was 
made  as  of  debt  duf  to  R,  only  ;  for  in  debt  to  two,  the  one  of  them 
may  difcharge  it  intirely  by  his  releafe,  acquittance,  or  conufance 
in  Court  of  Record,  &c.     For  bar  againft  the  one,  of  all,  or  of 

Sarcel,  is  good  againft  both ;  for  fuch  record  againft  the  one,  is  as 
rong  as  if  the  one  had  releafed,  quod  nota,    fir.  Dette.  pi.  xoo, 
r236']*  cites  22  H.  6.  47. 

riuh.Cur.  4.  In  debt  by  A.  againft  B.  the  defendant  faid^  that  J.  5, 
cu"'s*c^l-  ^^^^i^^  w*'  of  ^^*'  ^'^  London  againft  A.  the  now  plaintiffs  of 
Jciik.  138.  108I.  which  was  returned  nihil^  and  he  made  default^  whereupon 
pi.84.  s.c.  after  four  defaults  recorded^  J,  S.  Jurnufed^  that  B,  the  now  de^ 
of  Bowfc?^  fi^^"^  ^^^  indebted  to  A.  the  now  *  plaintiffs  in  the  Hie  fum  now 
V.  Collin*,  '»  demand^  and  prayed  garnijhment  againft  the  now  defendant^  and 
fay»,  thati  had  it^  and  pleaded  the  cujiom  of  London  (f  foreign  attachment 
ouehnobe  ^^''^^^^  »  whereupon  it  was  awarded,  that  J,  S.  recovered  the  fum 
prccifeiy  againft  the  defibndant,  and  that  he  be  difcharged  thereof  againft  the 
purfued,  now  plaintiff,  and  that  fuch  recovery  and  judgment  {haU  be  a  bar 
thoulh"  againft  the  firft  debtor,  as  this  plaintiff  then  was,  judgment  (i 
judgment  actio.  The  plaintiff  replied,  that  there  was  no  fuch  cuftom  iix 
vaigivcnin  London,  and  thereupon  it  was  wrote  to  the  mayor  and  aldermen 
th"re  wai  ^^  Certify  the  cuftom,  who  certified  as  above^  and  farther^  viz.  tha^ 
no  occafion  after  judgment  and  execution  had  of  the  fum  attached^  the  defendant 
of  a  writ  of  fiall  be  difcharged  of  this  futh  againfi  the  firji  debtor  \  whereupon 
thc**cuaom  ^^^  plaintiff  demanded  judgment,  it  being  now  certified  in  effed. 
not  bring  that  there  was  no  fuch  cuftom,  that  judgment  only  (hall  bind 
PJ*'^f"«'i  °y  without  execution,  Vavifor  alleged,  that  this  was  a  J50&il)  an4 
[ng,^hc  *^^  "^  ^"^*^  cuftom  is  no  plea,  inafmuch  as  the  plaintiff  docs  not 
judgment  deny  but  that  fuch  judgment  was  given  in  London^  and  confe- 
w-svoid;  qqently  the  record  being  in  force,  he  fliall  be  bound  by  it,  an4 
no  fuch^  "  ^^^  '^ot  avoid  it  by  plea,  but  {hall  be  put  to  his  writ  of  error  j 
cuaoffl,and  and  Brian  faid,  that  he  has  failed  of  his  record  here  ;  and  by  hin^ 
^^°*^?  Ml"  ^"^  Choke,  and  Huffey,  the  plea  of  the  recovery  is  not  good 
Son  ?oVu*ch  without  the  cuftom,  and  therefore  the  plaintiff  may  traverp  th^ 
cafe  but  by  cuftoiT^^  and  the  rather  becaufe  it  arifes  upon  cuftom,  and  not  on 
ThlrSitof  ^^  ^ow«^P^  lavv,  ^ad  clivers  c^fcs  p«  there,  ti»t  if  U\e  a»ttcr  ha4 

$wflc4 


CttttomjS  of  lonTiom  as^ 

(lailed  upoa  matter  at  commoalaw,  and  erroneouflv,  that  in  fuch  ^owrer  v. 
cafe  the  record  is  good  and  pleadable  fo  long  as  it  {rands  in  force,  ^q^^q  ^''^ 
and  the  party  (ball  not  avoid  it  by  plea,  but  by  writ  of  error,  but  iftbecuf* 
e  contra  where  it  arifes  upon  cuftom,  there  he  may  avoid  it  by  ^om  bad 
plea,  that  no  fuch  cuflom;  but' Catefbv  and  Townfend  held  e  pt^j^^" 
contra.  But  Brook  fays,  that  the  be^  opinion  feoms  againft  thejudgei 
tiicm,  and  cites  21  £•  4.  67.     Br.  Barre,  pi.  90.  (92.)  cites  ofc.  b. 

a  gooci  lar; 
but  if  B.  had  fucd  C.  io  London  thit  judgment  would  have  barred  him»  until  it  wai  rcvcrfed  by 
error  in  London,  before  ihe  mayor  and  aldermen  in  the  )iu(liugt. 

5.  j^er  debt  brought^  the  plaintiff  attached  in  London  a  debt  due 
hy  another  man  to  the  defendant^  and  had  judgment  to  recover  \ 
adjudged  a  good  bar  to  the  a6lion  for  fo  much.  Mo.  598.  pi.  820. 
P^ch.  36  £liz.    May  v.  Middleton. 

6.  Whether  an  attachment  made  of  a  debt  in  London  may  b6 
pleaded /»  ^tfr  of  a  fcire  facias  upon  a  recognizance  in  this  courts 
it  hath  been  over- ruled  in  law  it  cannot.  Toth.  115.  cites 
38  Eliz.    Skeggs  v.  Smith. 

7.  Debt  b^  an  adfmnijiratrix  upon  a  bond  of  26/.  made  to  the 
intejiate.  The  defendant  pleaded^  that  he  brought  debt  of  ^oL 
againjt  the  plaintiff  by  the  name  of  adminijlratrix  to  her  huwand  in 
Londony  ana  that  upon  nihil  returned  the  debt  was  attached  in  his 
0wn  bands.  It  was  adjudged  no  plea,  becaufe  non  con/fat  by  the 
bar  that  the  debt  recovered  in  London  was  the  tejlator^s  debtj  but 
dnly  thatjhe  was  fued  by  the  name  of  adminiftrator^  which  (he  might 
be  for  her  own  debt,  and  then  the  inteflate's  debt  cannot  be  attached 
for  her  proper  debt,  and  it  is  not  Jhewed  that  the  debt  in  London  was 
byffecialty^  otherwife  it  is  not  demandable  againft  an  adminiflrator; 
befides,  ^c  judgment  in  London  waSy  de  bonis  propriisy  which  can- 
not extend  to  goods  of  the  inteftate*s.  Adjudged  for  the  plaintiSl 
Cro.  E.  843,  pi.  25.    Trin.  43  Eliz.  C.  B.    Hodges  v.  Cox. 

8.  Debt  upon  an  obligation  j  the  defendant  pleads  a  foreign  at« 
tachment  in  London,  and  the  plaintiff  demurs,  and  the  exceptions 
were,  firft,  that  the  defendant  had  attached  the  monies  in  his  oivn 
hands  byway  ofretainer^  and  fo  the  cuflom  unwarrantable.  2dly,  It 
appeared  that  judgment  was  given  in  the  Mayor's  Courty  by  the  ^^-  [  ^37  ] 
fault  of  him  in  whofe  hands  the  money  was  attached  \  and  it  appeared 

that  the  defendanty  which  brought  the  action  in  Londouy  and  he  in 
whofe  bands  the  attachment  was  madcy  and  that  made  defaulty  was 
the  fame  perfon  \  and  it  is  a  contrariety,  that  the  fame  perfon  fhould 
appear  and  not  appear^  and  a  prefcription  for  that  is  naught ;  and 
the  cuftom  is  in  London,  that  the  recoveror  in  London  ought  to 
find  fureties,  that  if  the  debt  be  difcharged  within  a  year  and  a  dav, 
then  to  pay  the  money,  and  it  did  not  appear  by  the  record  that  he 
found furetieSy  which  was  an  incurable  fault,  and  fo  adjudged  by 
the  Court.     Brownl.  60.    Mich,  xo  Jac.    Hope  v.  Holman. 

8-  Debt  upon  bond  conditioned  to  pay  50I.  before  fuch  a  day;  ^  Keb.t^t. 
the  defendant  pleaded  the  cuftom  of  London  of.  foreign  attach-  pi.93-S.c. 
mcnt,  (viz*)  that  where  a  man  is  indebted  to  anpthcr,  and  that  i^7.7flV 

debtor  pi.j5  s,c. 
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It  was  debtor  hath  money  due  to  him  from  one  in  London^  that  the  creditor 
fhr7c1en*d-  »nay  attach  it  before  it  is  due  to  him,  and  that  fuch  a  creditor  of 
ioMhruhe  the  now  plaintiff  did  attach  50!.  in  the  defendant's  hands  before 
cuiiom  of  it  v^as  due  to  the  platntifF,  and  gave  fecurity,  according  to  the 
wuuy'ii-  C"fto«»  ^  repay  the  debt,  if  it  fhould  be  difproved  within  die 
iKcd  Ko  *%'  year  and  a  day,  &c.  and  that  on  fuch  a  day  (which  was  after  the 
u^i  any  Jay  in  the  bond)  he  paid  die  <oI.  to  the  creditor  upon  a  fcire  fecias 
tpcri'n  ^  brought  againft  him  according  to  the  cuftom,  &c.  and  upon  a 
feed,  tod  demurrer  it  was  infifted  th^t  it  is  not  a  good  cuftom  to  attach 
*^  **  *  money  before  it  was  due ;  but  adjudged,  that  it  was }  for  though 
tttliched  ^  iV  nught  bt  attached  as  a  debtj  it  could  not  be  levied  before  it  was  due ; 
though  not  and  fo  (he  cuftom  was  l^d.  Sid.  327*  pi*  Jt  Paich. .  19  Qzx%  2. 
|ay.bietiu  fl,  R.*   Robbias  V.  Standard* 

>ftcr,  to 

^hich  the  Court  inclined;  fed  •djornitur.  Ibid.  sot.  pi.  ^6.  S.  C.  all  thcCouitcon. 

^civcd  the  cuftom  fufficient,  and  wdl  aUegcd;  and  judgment  for  tne  dcfcodv^ti  nifi^  .  S.  C^ 
fUc4  Ar|.  t  Show.  ^oQ. 

9.  Afjianpfit  by  adminiftrator  upon  indebitatus  for  30I.  for  wares^ 
fold  by  the  inteftate,  the  defendant  pleaded  that  after  intejlate\ 
deathy  and  before  adiiuniflration  grant edy  he  affirmed  a  plaint  in 
London  againji  the  Archbijhop  of  Canterbury^  (to  whom  the  granting 
the  adminiftration  belonged)  in  trefpafs  on  the  cafe^  on  affumpjit  of 
the  inteftate  to  the  deferent  for  3c/.  mutuo  daf  by  the  defendant  to 
the  intejiate^  and  upon  procejs  againfl  the  archbijhop  the  return  was^ 
that  nihil  habet  nee  efi  inventus^  &c.  and  then  (hewed  the  cuftom 
of  LfOndon  of  foreign  attachment,  and  th«kt  himfelf  owed  the  in- 
teftate 30I.  which  he  had  in  his  hands,  and  prayed  attachment  of 
fhefaid  monies  in  his  hands  according  to  the  [aid  cujlom^^  and  alleged 
the  condition,  proceedings,  and  judgment  in  good  form,  as  u?ual 
in  fuch  cafe,  and  then  concluded  judgment  ft  aflio.  But  it  being 
(hewn,  that  the  cuftom  is  alleged,  that  if  the  debtor  dies  inteftate,^ 

«  ^md  a  plaint  be  affirmed  agiiinft  the  admrniftrator,  and  if  procefs^ 
^gainft  him  be  returned,  that  nihil  habet  nee  eft  inventus,  &c. 
that  the  cuftom  is  not  purfued  in  the  plaint  affirmed  againft  the  arch-^ 
biibop,  and  then  the  judgment  founded  upon  this  cuftom  is  void  y 
quod  fuit  coqcelTum.  rer  tot  Cur.  lUymond  abfe(ite^  And  re- 
vived thgt  the  defendant's  plea  was  infufficient,  and  that  the  judg- 
ment upon  the  foreign  attachment  was  not  any  efloppel  to  the  putinttff" 
here,  he  not  being  a  party  thereto.  And- judgment  for  the  plaintiff, 
Z  Jo.  166.    Mich,  33  Car.  2.  B.  R.    Smith  v.  Ridges. 

10.  If  money  be  attached  and  paid  thereon,  and  afterwards  thq 
^iginal  creditors  fue  for  the  fame,  if  the  attachment  happens  to 
be  ///  pleaded^  or  otherwife  avoided,  the  party  muft  pay  the  monej 
&uer  again^  and  has  no  remedy  neither  in  law,  or  e<juity.  2  Show^ 
374.    Trin.  36  Car.  2.  B.  K,  Anon, 

r  £^8  1  '  ji.  In  aflumpfit,  evidence  was  given  that  the  debt  was  attached 
by  the  cuftom  of  London  before  the  a£lion  brought,  and  con- 
demnation had  there  before  plea  pleaded.  It  was  urged  that  thi^ 
(hould  relate  to  defeat  the  a£lion ;  but  it  was  ruled  that  if  ar\ 
attachment  and  condemnation  be  before  the  writ  purchafcd,  i^ 
play  bei^/wa  \n  evidence  on  the  general  iflue,  becaufe  that  fs  aa 
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iihiratton  of  the  property  before  the  a£tion  bfbdgtit ;  but  if  th« 
attachment  only  be  before  the  writ  purchafed,  it  ought  to  be 
pleacM  in  abatement  of  the  writ,  and  if  the  condemnation  be  after 
the  a^ion  commenced  and  before  the  plea  pleaded,  then  it  tdzj 
be  pleaded  in  bar,  but  (hall  not  be  given  in  evidence  on  non  af- 
fumpfit;  for  the  property  is  not  altered  by  the  condemnation^ 
Coram  Holt  Ch.  J.  in  Middlefex,  i  Salk«  280.  PAfchi  5  W^  3. 
Brook  T-.  Smith. 

12.  In  pleading  a  foreign  attachment,  it  muft  be  that  the  dt-* 
finiant  (in  the  adion  in  London)  fuas  attached  by  the  money  in 

the  gamiihee's  handS)  and  not  that  the  garnifiiee  was  attached  by 
the  &id  money.  Carth.  282^  Trin.  5  W»  &  M,  in  £»  R>  %^^N^ 
jreRCc  V.  Adierton. 

13.  We  cannot  take  notice  of  a  judgment  upon  the  cuftom  of 
foreign  attachment  in  London,  without  the  cuftom  be  fpecialiy 
/hewn  I  per  Holt  Ch.  J,  12  Mod^  407.  Trjn.  iji  W.  3.   Anoi^* 

(L»  2)     Defendant  arrefted.     In  what  Cafes ;  j^nd 
when  He  may  be, 

[\J]  3-  i^O.  9.  Machally  68.  b.  refolved  by  all  the  juftices  and 
VjI  barons,  that  after  the  plaint  entered  in  the  hook  of 
the  porter  of  London-^  and  before  the  etttry  thereof  in  the  court  before 
the  Jheriff^  the  defendant  may  be  arrejled  by  die  tuftom  Of  Lon** 
don.] 

[2^  [4%  By  the  cuftom  of  London,  after  the  plaint  entered  as  in 
die  laid  cafe  before,  or  before  the  plaint  enter ed^  if  it  be  afterwardt 
entered^  any  ferjeant  ex  officio^  at  the  requeft  of  the  platntiff^  may 
nrrefl  the  defendant  ab^;  aliquo  praecepto  ore  tenus  vel  aliter^ 
and  this  cuftom  was  allowed  to  be  good  by  all  the  juftices  and 
barOn^*    Co.  9.  Mathally  67,  69.  b.j 

[3]  f  5.  By  the  cuftom  of  London,  after  a  plaint  entered  as  be^ 

fore^  the  defendant  may  be  orrifled  by  his  hody^  by  a  precept  in  na* 

tttre  of  a  capias  ut  fupra,  before  anyfummonsj  and  yet  it  is  allowed  to 

be  a  ^ood  cuftom  bv  all  the  juftices  and  barons,  inafinuch  as  it  is 

fcftabliflied  and  connlmed  by  parliament.    Co.  9.  Machally  68.  J 

[4.]  [6.  Co.  9.  Machally  69.  b.  it  was  objeStedy  that  the  cuftom 
of  London  is  not  good,  in  that  the  entry  of  the  plaint  upon  which 
the.  party  was  afrefted  ut  fupra,  was  without  form^  and  fo  (hort 
and  obfcure^  that  opus  eft  interprete.  But  by  all  the  juftices  and 
barons  the  cuftom  is  allowed,  for  that  this  was  but  a  fliort  remem- 
brance to  draw, the  declaration  at  larse  afterwards  in  the  Court  of 
TIeaS)  which)  by  die  cuftom^  is  fufficient  to  arreft  him.  j 


(M)    \Vhat 
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(M)     What  Perfons  (hall  be  wtthin  the  Cujloftt 
[Of  London  in  General.] 

ero.E.409.  £1.  ^^O.  5«  Snelltng  8a.  b.  adjudged,  that  when  the  cuft$m  ifl 
S?  IVir""'  ^*^    '^^'  ^f  '^^  citizens  of  London  makes,  a  contraif^  and 

r^-^^^  that  be  that  oUght  U  pay  the  m^nej  dies^  his  adminijirator  Jhali  be 

•  Foi.  556.  bound  to  pay  it  as  well  *  as  i/iV  were  by  Migatienj  that  this  is  a 
^'**v'***^  good  cuftoni)  becaufe  the  adminiftrator  was  chargeable  at  common 
Un  ^v  Nor.  ^^  *  ^^^  ^X  ^^  ftatute  the  name  of  charge  is  only  changed,  but 
toi^  S.  C.'*  the  fubftance  remains  all  one)  and  refolved  alfo,  that  die  ftrai^er, 
adjudged,     ^hich  is  no  citizen,  after  fudi  debt  recovered  againft  the  adminif- 

s.  c  °'  Orator  by  a  citizen^  (hall  be  bound,  by  this  cuftom<] 

accoroingly.  ■  -S.  C  cited  by  Coke  Ch.  J.  at  adjudged,  that  an  adminiftrator  may  be  within 

•  euftom,  Quod  fuit  concefTum  per  Doderidge  that  he  ihall  be,  but  Haugbtdn  J«  doubted.  RoH. 
Rep.  io^,  pi.  »i.  Mich.  12  Jac.  B.  R.      ■  --S.  C.  cited  per  Cur,  2  Jo.  2104. 

•Br.Devife,  [2.  ♦  II  H.  7.  21.  Cited  in  D.  8.  9  El.  255.  3,  FitzwilHams, 
?'c  V^r"*  Recorder,  certified,  that  by  the  cuftom  of  London,  a  foreigner,  as 
is  a  cuttom  well  as  a  citizen  and  freeman  of  London,  may  devife  bis  lands  of 
iwhich  goes  tenements  in  fee.    5  H.  7.  f  10.  and  Jig.  per  Brian.] 

with  the 

]«nd.— rttah.  Cufiom,  pi.  7.  cites  S.  C.  +S.  P.  (b  that  it  be  /o  UymtMt  as  appears  in  the 

cafe  of  John  EaNLSY  of  Grays^ink  ;    for  it  fccms  that  the  cullom  is  annexed  to  the  land,  and 

not  to  the  peifon  of  the  owner.    Br.  Cuftoms,  pi.  41.  cites  5  H.  7.  lo. Ktzh.  Coftom,  pK  8* 

cites  S.  C. 

X  Br.  Devife,  pi.  aa.  cites  S.  C. IiU.  Cuftom,  pi.  8.  cites  S.  C. g  BalfL  16.  Doderidge 

J.  cited  5  H.  7.  10.  and  ig. 

Br.  Dcvife,  [j.  Do£lor  and  Student  21.  there  is  a  cuftom  in  London,  that 
^^H*\^Iq  freemen  there  may,  by  their  teftament  enrolled,  devife  the  lands 
S.  p.  by  of  which  they  are  feifed  to  any^  except  in  mortmain  \  but  30  H.  8« 
Brian. —  S.  132.  in  London  a  man  may  by  teftament  devife  to  a  common 
cit«  M  H^  perfon,  though  the  teftament  be  not  enrolled.] 
8.S.P. 

•  Br.  Cuf-  [^.  ♦  5  H.  7.  10.  and  f  19.  b.  per  Brian,  none  may  devife  t$ 
c?tes**s?cV'  S^i^'^^  and  corporations  in  London,  imlefs  he  be  a  citizen  and  free- 
. — Fitxii.  man,  and  [then]  he  may.  D.  8.  9  Eliz.  255.  3.  intended,  that 
Cnftom,  pi.  this  devife  is  to  be  made  to  a  corporation  within  Sie  city  only,  and 
+'Br."Dc^*  not  out,  and  made  a  quxre.] 

vife,  pi.  as.  cites  S.  C.'  ■  ■  >  Fitih.  Cudom,  pi.  8.  citct  S.  C. 

[5.  Vid.  D.  8.  9  El.  255.  7.   Devife  of  lands  in  London  h 

Trinity  College  in  Cambridge^  and  by  all  the  juftices  *tis  good  by 

the  ftatute  of  i  and  2  P.  M.  and  nothing  is  faid  of  the  cuftom.] 

Br.  Cuf-  [6.  Doftor  and  Student  21.  citizen  and  freeman  may  devife  iff 

dtTs'isAii!  w^^^'w^'"*    30  H.  8.   S.  132.    And  he  that  makes  fuch  devife^ 

25.  that  this  ought  to  be  a  citizen  and  freeman)  and  ought  to  be  rejiant.] 

power  in 

London  to  dcvtfe  i«  mortmain  wis  b^  grant  of  1  £.  s*--^-**  But  though  they  may  devife  in  morfii 

main,  yet  they  cannot  alien  ia  monmaia<   Br#  London,  pi,  13.  cites  a^  E.  3.  71* 
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t  J.  45  Ed.  3*  26.  b.  adjudged,  that  a  cltlzih  Hot  rifiant,  tax^  Br.  Cuf- 
abU^  or  inhtritabUy  cannot  devife  to  St.  Mary-Overy  in  more-  s!'p!*bui  « 
main ;  and  there  it  is  faid,  that  fo  it  had  been  adjudged  before  this  niifprinted 

time.     ♦  38.  Aff.  18.    adjudged.  1  in  the  large 

.r      w       -.  edition,  and 

there  cited  as  46  £.  3. 13.  which  (hould  have  been  at  pi.  8.  in  that  edition,  and  pi.  8.  there  is  cited 
as  45  ^■'  3-  *(>•  which  fhould  be  vice  verfa. 

*  Br.  Cultoms,  pi.' 36.  cites  38  AiT.  17.  a  roan  impeached  for  mortmain  in  London  fa{4t^  that 
the  ciiftom  of  London  is,  that  rvery  eitixem  may  Jevi/e  his  iand  in  London  ms  lueU  in  mortmain  a* 
tber^tfiftt  and  thmt  tvtry  one  ^tfb*  has  land  in  fe«  in  the  fame  city  is  a  citizen^  and  C.  was  fcifrd 
in  fee,  and  was  a  citizen,  and  devifed,  Sec,  biu  becaufe  he  did  not  deny  that  he  vaj  not  refiant  in 
ibeeity^  o/r  taxahlt  to  froi  orlot^  or  inherited  there  hy  fuecejjion  of  defcenti  and  is  not  in  tnc  fame 
city,  and  fo  no  citizen,  and  then  out  of  the  cafe  oi  the  cuUo'm,  therefore  //  Vfan  awarded  that  the 
King  have  the  land  for  in$rtmain» 

[8.  But  there  it  is  agreed  by  Finchden,  that  citizens  bom  and  B^.  Cuf-  * 
inberiiing  in  London^  by  way  of  heritage  or  reJiantSy  and  taxable  to  cuTs'sl'c.^* 
fcot  and  loty  may  devife  in  mortmain  lands  of  which  they  are  feifed  and  s.  P. 
in  fee.     But  D.  8,  9  EL  255.  3.  cited  the  45  E.  3.  to  be  that  •^mited, 
fucn  devife  cannot  be  made  in  mortmain,  unlefs  by  a  citizen  or  itched^thae 
freeman i  but  the  book  is  contrary.    38  ASi  18.  agreed.]  as  faid  by 

Finchden, 
and  the  word  fdemifc)  is  mentioned  in  three  feveral  places  in  all  the  editions,  inftead  of  (devife) 
and  which  is  the  only  word  in  the  year  book.— —Br.  Mortmain,  pi.  35.  eices  38  Afr<  18.  and  4^ 
£•  3.  t6.  and  Brooke  fays,  vide  that  none  can  devife  in  mortmain  in  London  but  he  that  is  a  citizen 
bora,  and  inba biting  in  London  ;  qucre  inde,  &  Vide  Librum  London  of  th' ir  Cuflems;  for 
Brooke  fays,  that  thofe  bodks  here  do  not  know  the  truth,  as  he  ticlieves;  for  it  was  other  wife 
lifed  in  London  after  thta,  as  it  is  faid,  but  every  owner  may  dcvifii  there  to  a  layman,  but  none 
can  give  in  mortmaan  there,  for  this  is  out  of  the  cuftom,  but  may  devil'c  in  mortmain. 

[g.  30  H. -8.  S.  132.  Such  teftament  ought  to.be  enrolled  dd  Br.Londoti, 
fto^imambuflinis.]  P^-'j- 

that  fuch  teftaments  are  ioroUed  in  London  within  the  year ;   but  Brooke  makes  a  quzie,  if  it  be 

of  neceiCty  or  not. — -—Br.  Office  devant,  &c.  pL  19,  cites  S.  C. Br.  London,  pi.  31.  cites  F. 

N.  B.  19^.  that  fuch  teftaments  fhall  be  enrolled  before  the  mayor  in  the  huttings;    but  Brooke 
makes  a  quiere,  if  it  be  of  neccflity,  unlefs  where  the  devife  is  in  mortmain;  for  by  feveral  it  need 
Imc  oiiierwile  to  be  inrollcd. 
• 

fxa  Doctor  and  Student  2i.  puts  the  devife  in  mortmain  by 
teftament  enrolled,  but  none  of  the  other  books  makes  any  men-^ 
^on  thereof*] 

[II.  5  H.  7.  19.  b.  per  Brian,  this  cujlom  came  by  grant  of  the  Fitzh.  Caf- 

^•;        "I  torn,  pi.  8. 

'V* J  cites  S.  C. 

[12.  Co.  8.  I29«  Cafe  of  the  city  of  London,  it  is  faid,  that  in  The  cufton 
Ixmdon,  citizens  and  freemen,  by  their  cuftom,  may  devife  in  ^^l\^^^^ 
mortmain^  notwitbfianding  the  flatute  of  mortmain  be  to  the  con-  freeman  may 
tX9irfyfor  the  cuftwns  art  confirmed  hy  a^  of  parliament,']  ^^'fi '«"'' 

to  a  corpora* 
tion  in  Latfdmt;  and  that  a  cttixim  may  devife  to  any  mam  tnd  tha^  a  citizen  and  fnemun  may  df 
Vife  im  mairtmmim ;  per  Fleetwood  Recorder  of  Loudon.   Mo.  136.  in  pi.  280.  Trin.  15  Eliz. 

[13.  D.  28,  29  R.  %*  2t*  X^  Ac  cufldm  of  London  isj  that  a 
man  may  devife  his  purehafed  lands  in  mortmain,] 

£144  12  El.  D.  290.  6i.  admitted  and  adjudged,  that  a  recovery  J««*-  «?•- 
ft^grtd  h  iaroio  and  feme^  of  the  lands  of  the  feme^  is  as  ftrong  to  \^q]:^ 
hnd  tb$  right  of  the  femc^covert  by  the  fujl^fn  of  London^  as  a  ^  rpcoverv 

fine  *»  C.  B.  of 
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had  in       fint  at  CtmtiuH  law.    Vide  fuch  cuftom  in  Wales  ai  EL  D* 

,'srjUk.  363.  a6.] 

f^t.  pi.  1.  citci  s  £.  4.  ig.  and  9  H.  7.  13. 

♦  15.  The  wiVi  of  a  merchant  In  London  may  fue  and  befued  by 
cuftom^  becaufe  London  being  the  chief  place  of  trade  and  mer^ 
chandifei  it  is  intended,  that  merchants  cannot  be  always  refident 
there,  but  fometimes  beyond  fea,  and  in  other  pkces,  about  their 
afFairs ;  and  therefore  it  is  reafonable,  that  the  wife  (hoiutd  fue  and 
be  fued  in  the  abfinct  of  her  hujband  \  Arg.  2  Brownl.  218.  cites 

39  ^*  6. 

16.  A  feme  covert  (hall  fue  an  a^on  alone,  without  her  buf-^ 
band,  for  fhe  is  a  fole  merchant  \  alfo  they  do  certify  recogni- 
zances ore  tenus  s  per  Wray  and  per  Gawdy,  a  feme  covert  may 
havd  an  adtion  within  the  city,  but  not  here.  Le.  131.  pL  178. 
Pafch.  31  Eliz.  B.  R.    Chamberlain  v.  Thorp. 

17.  Citizens,  who  are  to  be  difcharged  of  prifage  of  xvina^ 
ougnt  to  be  citizens,  freemen,  and  commorant,  not  in  a  chamber^ 
but  to  keep  a  fettled  houfe  there  \  per  Doderidge  J.  3  Bulft.  i6« 
Hill.  12  Jac.  and  Ibid.  23.  per  Coke  Ch.  J.  S.  P. 

1 8.  A  free- woman  of  London  is  with  the  charter  as  to  prifage ; 
per  Doderidge  J.  and  Coke  Ch.  J.  faid,  that  fo  it  is  for  apprentice 
in  London.  And  that  homo  includes  both  fexes.  And  therefore 
the  cuftom  of  London  being,  that  if  a  freeman  devife  a  legacy 
to  an  orphan,  the  executor  muft  find  furety  to  pay  it,  or  be  im« 
prifoned ;  a  legacy  left  by  a  free-woman  is  within  die  cuftom. 
Roll.  Rep.  316.  Hill«^i3  Jac.  B.  R.   Spencer*s  cafe. 


(N)    Cuftoms  of  Things. 

pi?»i^s«il  ['•  /^O'  S*  Snelling  82.  admitted  by  judgment  a  good  cuftonf, 
SngviNorl'  VJ>  x!ti2X  \f  z  contract  be  made  ^jr  two  citizens^  and  be  that 
ton,  s.  C.  t€  ought  to  pay  the  money  dies  intejiate^  his  adminiftrator  JbaU  be 
fotfcE^—  bound  to  fay  it,  as  well  as  if  it  were  by  obligation. J 

lioy  5|,  S.  C.  accordingly. 

2.  Feme  covert  in  London,  fole  merchant^  Jhatt  have  aifiem  here 
within  her  baron.    Br.  Cuftoms,  pL  4.3.  cites  x  £•  4,  5. 

3.  Jnd  debt  againft  pledges  lies  in  London  without  fpecialty^ 
Ibid. 

4.  So  where  a  man  counts  upon  a  ceneefft  fohere  ty  eujiom  of 
I#on4ont  Ibid. 


role  Mer«  (O)    Cvftoms  of  Londoiu 

7fnie(ll)t  ^^ 

Br.  Cof-     ^|«  rr^HERS  \%  a  cuftom  in  London,  diat  when  z  chapfat$ 
toint^Uo.  J^     heps^anj  woman  in  bis  (bamber  frfpiMuJfyp  a  man  jimj 
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to  his  chamber  with  the  h4»dU  of  the  ward,  and  tnttr  the  S.  f-  *n^  fo 
chamber  Mdftarch.   2  H.  4.  la.  b.]  bL?Br!' 

Trefptrt,  pi.  74*  cues  5.  C 

*  [2.  It  is  no  gfxxl  cuftom  in  London,  that  if  any  perfon  din  H<)b.  175. 
wiibtH  any  farifit  in  L^ndon^  and  is  carried  eut  of  the  pyi(h  to  hi  xopf^n'v. 


wajs,  be  /hall  pay  /o  much  is  tbeparf$n  •fthitarifi  when  he  dijed^  ?*  .^- ?^ 
as  be  Jbcnld  bave  paid  if  be  bad  been  buried  there  in  the  chance]  or  ^^^^  ^3^ 
•cherways,  as  where  he  was  buried;  for  this  cuftom  is  againft  pi.  103.* 
mfoni  Oiat  he  that  is  not  any  parifhioner,  but  paffing  throu^  the  T"''^^''"  J« 
parifli  lies  at  an  inn  for  a  night,  fhould  be  forced  to  be  buried  ^^^^  ' 
there,  or  to  payas  if  he  had  been  buried  there.  Hobert's  Reports^  cnAooi. 
238*  between  Topfal  and  Ferrers.  ]L. 

f  3,  The  cuftom  of  London  is  go6d,  tbat  if  a  villein  abides  in  Cou.  held 
Landen  f$r  a  year  and  a  day^  that  be  Jball  net  be  taken  ner  put  eut  ^*'^'  **, 
by  writ  de  native  babende^  ner  by  any  precefs  thereufen  ifliiing.  J^^.  f^ 
7  H.  6.  32.  dubitatur.    8  H.  6.  3.  b.  for  this  is  not  more  than  m  London caa 
in  ancient  demefn.1  i^.P'^ 

"^  fcribc  to 

^nd  aU  the  realm,  but  thcmrdvei  only;  bot  Cndrrd  centra.  However  tbc  bcft  opinion  wu« 
that  chc  return  and  cuBom  was  good ;  for  cbe  abbot  of  C.  prcferibed  in  fan^biary  lo  lave  thicvra, 
•nd  it  was  admitted  that  he  well  might,  and  therefore  a  Ibrtiort  may  retain  villain  or  nief.  Br. 
Cufioms,  pi.  13.  citea  7  H.  6.  31,  32.  and  8  H.  6.  3^— »Br.  London,  pi.  6.  cites  S.  C— — Mo.  s. 
pi.  4.  Hill,  la  H.  8.  the  ihcrifla  of  London's  calci  S.  P.  if  no  claim  U  made  of  him  in  tbat  time 
^— BcndL  a.  pi.  a.  S.  C«  and  tbe  plcadinp. 

f 4.  By  the  cuftom  of  London,  ne  attaint  tits  fer  a  falfe  vtr-  Br.  Cof. 
/iV?  given  in  Lenden.    7  H.  6,  32-  b.]  '^Ic"!^ 

fir.  London,  pi.  6.  citea  5.  C.  fays  it  wai  agreed  that  it  was  admitted  dbat  tbcy  bava  (ucb  cuftom* 
and  thai  tbe  cnftom  was  allowed. 

[5.  Tt  is  a  good  cuftom  in  London,  tbat  tbe  mayer  $f  Louden  Cro.£.t86. 
may  take  reieinizanees  §/  any  pirfen  being  •/  full  age j  arweman  {^^^if^V^; 
unmetrried^  for  he  is  a  judge  of  record,  and  thou^  perhaps  the  tion  was»  ' 
debt  grew  due  out  of  London.    Dubititur,  Tr.  32.ICL  B.  R.  be-  tbat  the   ' 
tween  Chamberlain  and  lliorp.]  SJd"oS?# 

rccogniuaeea  by  cuftom  of  all  evcept  infants  and  €rme  coverti,  wiSeft  npon  fncb  certain  eac<p.<(l 
days,  and  that  this  recognisance  wu  taken  before  tbe  mayor  tbem»  k  was  moved  in  arrcft  ol 
^uogment,  i  ft.  That  tbe  cidlom  is  unrrafonable,  vis.  to  take  rccognitances  of  all  |>erfons  except 
lame  coverts  and  infants,  and  doth  not  eacepc  men  non  fame  memorix  s  ied  non  allocatur ;  fur 
inch  may  acknowledge  a  recognizance  and  have  lio  remedy  to  avoid  theiii«  and  therefore  they  are 
excepted  which  may.  adiy,  That  it  is  not  averred  thai  the  defendant  was  not  an  infant,  dec.  or 
that  the  day  upon  which  it  w^s  taken  was  none  of  the  excep'cd  days ;  fed  non  allocatur  ;  for  it 
Iball  be  intended  if  the  contrary  be  not  (hewn  by  the  defendant ;  and  fo  tbe  juftaces  faid  the  law 
is  clearly  taken  at  this  day  upon  the  ftatute  of  i  R.  3.  to  plead  a  feoffisiem  by  ceftny  que  ote. 
gdly,  nat  none  can  take  rccngnixancca  but  juftices  ol  record  which  had  authority  by  patent,  dec. 
As  the  juAicci  of  the  benches,  and  juftices  of  the  peace  by  commiflion,  and  the  mayor  is  not  a 
judge  of  record  bnt  by  cuft>»m  i  (cd  non  allocator ;  for  the  cuftom  ta  good,  and  the  cuftomi  of 
toodoa  are  confirmed  by  pailiamcnt,  and  ave  good  though  ftrange,  and  fo  it  waa  adjudged  in  ihit 
court  between  Mabbe  and  Frying,  ^thly,  Tbe  cuftom  extends  aa  well  tn  recognizances  taken  t>f 
ftriBgcrs  aa  cittacasror  Ibr  msttcis  wiibm  the  city ;  and  for  this  canfe  Gawdy  held  it  was  not  good. 

[6.  It  is  a  good  cuftom  of  London,  tbat  tbey^  tinu  out  of  mindj 
bave  uhi  te  pave  a  nuafuring  efeealt  infra  per  turn  Linden  ^  which 
cxtendls  from  Stanes -bridge  to  London-bridge,  and  from  thence 

Vol-  VIL  T  to 
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to  Gravcfcnd,  and  from  thence  to  Yenland,  or  Ycndale,  and  ail 
this  is  the  port  of  London.  Mich,  ii  Ja.  B.  between  the  city  of 
London  and  Manly.    Per  Curiam.] 

7.  London  prefcribed)  that  their  guilds  and  fraternities  might 
make  other  guilds  and  fraternities  by  ufage ;  but  judgment  was 
given  againft  them^  for  none  can  do  it  hut  by  charter  of  the  King^ 
making  exprefs  mention  thereof;  and  where  they  prefcrtbed  to 
make  laws  and  ftatutes  \  Belk.  faid,  they  cannot  alter  the  efiate  and 
inheritance^  as  to  make  land  dependable  to  the  elded  fun,  to  be 
r  243  1  departablc  between  the  males ;  for  the  King  cannot  do  this  by 
^  grant  without  an  9&  of  parliament,  nor  make  tenements  deviiable 

by  this  charter,  quod  Candifh  conceffit.    Br.  London,  pi.  22.  cites 
49  AfT.  8. 
,  8.  Cuftom  of  London  to  examine  caufes  by  the  mayor ^  at  the 

fuggefiion  of  the  plaintiff  or  defendant^  fending  a  plaint  before  the 
Jheriff  of  London^  and  upon  examination  and  fatisfac^ion  found  to 
bar  the  plaintiff,  it  is  a  good  cuftom ;  contra  if  it  be  prefcribed 
after  judgment  given  ;  for  it  is  not  rcafonable  to  avoid  a  judgment 
by  examination.    Br.  Cudoms,  pi.  60.  cites  10  H.  6.  14. 

9.  By  th^  cuftom  of  London,  lands  and  houfes  thgre  might  be 
bought  and  fold  by  word  only^  without  any  deed  or  enrollment; 
and  this  is  a  good  cuftom  notwithftanding  the  ftatutc  27  H.  8.  of 
inrollments  j  by  the  Opinion  of  the  jufticcs  of  both  benches.  D. 
229.  a.  pi.  50.  Pafch.  6  Eliz.  ;  Chibborn's  c^fe. 

10.  There  is  a  cuftom  in  London,  that  ap:thecaries  who  fell 
unwholfcme  drugSyJhall  forfeit  a  certain  penalty  \  debt  was  brought 
in  London  by  the  chamberlain  againft  W.  for  this  penalty.  Upon 
a  habeas  corpus  &  caufam  brought  by  W.  the  court  awarded  a 
procedendo,  becaufe  the  plea  in  London  is  maintainable  by  the  by 
laws  and  cuftoms  there.  Mo.  403.  pi.  538.  Pafch.  37  Eliz. 
Wilford  V.  Madam. 

Ibid,  cifes        II.  Error  of  a  judgment  in  C.  B.  by  confcjQdon  In  an  a£Uon  of 

^'^1  "  i^ht^  brought  by  the  faccefibr  of  the  late  chamberlain  of  London ; 

cordiogiy,  ^^^  ^^^^  alfigned  was.  That  the  adion  was  brought  by  the  defen- 

rafch.  zx  dant  in  error,  as  fuccefibr  of  B.  chamberlam  of  Loudon,  upw  a 

MA^BB^f  **"^  "^^^^  ^^  ^'^  folvendum  to  him  and  his  fuccejfors^  and  alleged 

CA»E,  and  the  cttjiom  of  London,  that  the  chamberlain  there  »ad  u/ed  time  out 

that  it  was  of  mind^  &c.  to  take  bonds  payable  to  him  and  his  fucceffors^  that 

cordlngVy  '*''''  I^^^^Jf^^^  M^^  f^e  thofe  bonds  in  any  court,  and  that  all  their 

in  one  T»y-  cuftoms  wcre  Confirmed  by  parliament  7  R.  2.  and  that  the  plain- 

Jor*«  cafe,  tiff  had  judgment  upon  this  bond  j    whereas  by  law  a  bond,  being 

WoughTb^'  but  a  chattle,  cannot  go  to  a  fucceflbr,  but  in  regard  it  is  alleged 

fore  Man.  to  bc  a  Corporation  for  that  purpofe,  the  Court  held  the  cuftom 

wood,  and  to  be  lawful  and  reafonable,  and  fhall  go  to  the  fucceflbr  and  not 

daYcom-  ^^  ^^^  executor,  and  affirmed  the  judgment;    Cro.  E.  464.  (bis) 

iniffioncr.  pi.  i6.  Pafch.  38  Eliz.  B.  R.    Bird  v.  Wilfon, 

for  this  pur- 
pofe, the  judgment  was  affirmed.' And  in  a  note  ibid,  at  the  end  of  the  cafes,  cites  43  & 

44  Eliz.  B.  R.  Wi  LFORD  V.  HvTTOir,  where  debt  was  brought  ob  fuch  a  recognisance  made  to 
M.  his  prcdcccffor  alleging  the  cuftom  of  London,  for  the  chamberlain  10  take  obligations  or  re- 
co(;nizanccs  10  them  and  their  (ucccflbrt  for  orphans  portions;  Ind  after  judgment  tor  Uic  plaiotifff 
crr^r  was  brought  tiscrcuf  in  the  £xcbequcf  Chamberi  wbcit  the  judgment  was  afBrmed. 

12.  Cuftom^ 
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11.  Cuftom,  that  if  any  frce-'inan  devifed  any  legacy  to  an  or- 
%han^  that  the  executor  ihould  be  conftrained  to  find  fur  eties  to  pajA 
the  legacy  according  to  the  law  ;    in  this  cafe  regard  ought  to  be 
had  to  aflets,  and  conditions,  and  the  will  of  the  party ;    per  Cur. 
Roll.  R.  316.  pi.  27.  Hill.  13  Jac.  B.  R.    Spencer's  cafe. 

1 3.  A  cuftom  for  the  mayor  of  London  to  appoint  a  place  for 
taverns  J  &c.  and  to  imprifon  for  ere£bing  'one  in  a  place  againft 
their  wills,  is  good.    Mar.  15.  pi.  34.  Pafch.  15  Car.  Anon. 

14*  By  the  cuftom  of  London,  a  tenant  at  will  under  40X.  rentj 
Jhall  not  be  turned  out  without  a  quarterns  warningy  and  /y*  the  rent 
be  above  401.  he  muft  have  half  a  yearns  warning.  2  Sid.  20. 
Mich.  1657.  B.  I(.    Dethick  v.  banders. 

15.  On  a  certiorari,  the  return  was  of  a  cuftom y2^r  the  company  ^[ZA/L^ 
of  mtrchant-taylors  to  choofe  livery-men^  and  to  commit  the  refufen^  So  upon  a 
and  that  was  elected,  without  reafonable  caufe,  refufed,  and  there-  *»»*>c«*  cor. 
fore  they  committed  himj    it  was  objefied,  that  the  cuftom  to  f^pcrof 
commit,  is  not  good,  becaufe  it  does  not  concern  the  government  of  Newgate, 
tke  city,  but  the  fiate  of  a  company  only.     2dly,  It  does  not  appear,  *;e'««™cd, 
that  he  was  habilis  &  idoneus,  and  therefore  no:  eligible;  fed  non  doolbere"* 
allocatur;  for  as  to  the  ift,  *all  the  cuftoms  are  confirmed  by  fta-  tre  compf 
tutc;   and  as  to  the  2d,  the  refufal  without  reafonable  caufe,  im-  j?i«»fo™« 
plies  habilis  &  idoneus.    2  Lev.  200.   Trin.  29  Car.  2.  B.  R,  whlSTco^. 
The  King  y.  Merchant-Taylors.  pwict  arc  * 

livery.ineo» 
ssd  that  there  it  a  Court  of  AIderiiien»  and  that  if  ttny  perfon  dtdy  ehofen  does  mot  take  upon  bitn 
tkt  ofct  afa  itvery'man,  be  may,  by  cufom,  be  committed  by  the  Court  of  Aldejfmen,  to  any  onicer  of 
ihfcity  ;  and  tftiat  Gierke  being  before  that  Couiti  and  refufing,  the  Court  committed  him  by  war* 
raot  io  writing  to  the  keeper  of  Newgate,  until  he  Oiould  declare  his  confent  Co  take  itpon  him  that 
nfiice.  Refolvcd,  that  B.  R.  takes  notice  of  a  livery-mao,  and  of  the  nature  of  his  oHice,  and  that 
he  who  comes  into  a  company  agrees  to  incident  charges  and  duties;  and  it  was  admitted,  that  « 
corporation  mi^ht  have  a  power  to  commit  by  cuftom«  though  not  by  a  charter  or  by  law,  and 
tfiai  ih"  (heriff  n  the  proper  officer^ to  whom  they  (hould  commit  him.  1  Salk.  349.  pi.  5.  Hill, 
fW.  3.  B.R.    King  V.  Gierke. 

16.  Upon  a  habeas  corpus  and  certiorari  the  return  was  a  cuf-  Vent.  397. 
torn,  &c.  that  if  any  freeman  of  the  city  fpeaks  contemptuous  words  ^^^  ^  ^^ 
of  an  alderman^  that  m  fuch  cafe,  the  common  ferjeant  has  ufually  iheCoi»rt* 
exhibited  an  information  againft  him  before  the  mayor  and  court  ^>i(^i  ^^^^ 
of  aldermen,  and  that  if  the  offender  be  convi<Sed  by  verdiS  or  J^J^in  uich 
confeflion,  diey  ufed  to  punijh  him  by  fine  or  disfranchifement  \  cafe,  but  ih« 
that  Cierkc  fpoke  fcandalous  words  of  Alderman  Lawrence,  when  ^^^^^  <="fj 
hc  was  furveying  the  mcafurcs  of  coals,  (viz.)  that  he  would  undo  noTh^?d 
the  city,  and  that  he  was  a  knave ;  it  was  objeded,  that  a  cuftom  notwiih-' 
to  try  a  man  for  words  fpoken  of  an  alderman,  &c.  in  the  Court  ^A°^)^^  ^^ 
of  Aldermen,  is  unreafonable,  becaufe  be  is  bodi  judge  and  part^,  firm^atiotTpf 
befides  it  does  not  appear,  that  Gierke  is  a  freeman ;  though  m  their  cuf- 
Che  information,  which  is  returned  in  haec  verba  he  is  faid  to  be  a  |j>nj».which 
free-man;  but  that  is  not  fufficient,  for  it  ought  to  be  returned  tc^d^o^un!." 
in  fad,  that  he  is  a  free-man.    The  Court  would  not  grant  a  reafopabie 
procedendo  without  furthpr  argument,  for  they  faid  it  might  be  ^"iJ^^g"^ 
dangerous  to  put  it  in  the  power  of  the  aldermen  to  disfranchife  a  pi.  \^\  j^e 
free«man  for  (peaking  words  of  an  alderman.    2  Lev.  2OO,  201.  city  of  ton* 
Trin.  29  Car.  %,  B.  R.    The  King  v.  City  of  London,  cierk;s.c. 
Ac  Coon  held,  a  mjlnn  to  diifran^bi/e  for  w^dt  it  void^  $nd  a  procedendo  wa>  daued,*iP— S.  C. 
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cited  2  S«1k.  4ft6.  Trio,  r  Ann.  B.  R.  per  Cur.  mnd  tbrv  held  accordiMJiy.  ■  S.  C.  _  . 
2  Ld.  Raym.  Rep.  777.  and  agreed  by  Court  and  counfel  of  boch  ftdctf  th^*  cuUom  to  diifraif 
c'life  for  fuch  words  would  be  void.  But  Mi.  Dec  fajd,  that  noiwithltinding  the  report  in  Le« 
vinz,  he  had  feeo  a  rule  for  a  procedendo  in  the  fa  id  cafe. 

t Roll. Rep.  ly.  By  the  cuftom  of  London  any  ptrfon  above  fourteen  and 
Vi^\^%%\  ftif^^r  twenty-one  sinmarrred  may  bind  himjelf  apprentice^  &c.  ac- 
fuchcuftom  cording  to  the  cuftom,  and  the  majier  thereupon  Jhali  have  tale 
wa»  certi-  remed'tum  again/}  him^  a:  if  he  wen  twenty- one ^  In  covenant 
rccor*Ikr***  brought  on  an  indenture  of  ftjch  an  flpprentice,  the  Court  hdi 
ore  tcnus,  the  cuftom'iliffictentty  alleged  Co  give  and  make  mod  an  adion  oC 
and  that  the  tovenanty  that  tale  remedium  implies  it,  and  well  ks  odier  things  9 
rAt^hc"in"dep.  ^^^  though  by  common  taw  or  the  ibtute  his  covenant  ffliali  not 
tufe  bind  bind  Him,  yet  by  cuftom  it  (hall.  Mod.  271.  pK  22*  Trin.  29 
the  infant    QsiT.  2.  B.  R.    Hom  V*  Chandkf* 

though  the 

indenture  is  not  inrolled  witbin  the  yeir  before  tbe  chambrrUin ;  but  that  it  with  thit  tfillrrenet^ 
th^t  the  apprentice  mav  come  in  before  the  miyor  and  aldermen,  and  there  fliew  hia  matter  t« 
prtiiion  in  Fiencht  ih/^..he  deed  ii  not  inrolled  within  the  year,  and  thereupon  a  fcire  facias  tball 
tlfuc  to  (he  mailer,  to  know  why  the  deed  wai  am  inwUed,  and  if  opon  hia  dcfauk  the  deed  wa* 
not  inrolled,  the  apprentice  may  foe  out  hit  indenture,  and  (hall  be  difcharged  ;  hot  if  the  not 
doing  it  wai  by  the  defbolt  of  the  appreoiice,  as  if  he  will  not  come  before  the  chamberlain^ 
hut  ahfrnts  himCilf,  he  (hall  not  be  dikbargcd;  6ar  ihc  daxJ  cannot  be  inroUad  nokii  the  tnfiMK 
is  prefcnt  in  court  and  acknowledfea  il. 


Ca45f 

3  Keb.  764. 


.  .  i8«  Upon  a  habeas  corpus  to  the  mayor,  &c»  of  London,  a  ci^ 
King  v^***  torn  was  returned  todisj^amcbife^and  eommitafree-manforfpeak^ 
Cicik,S.C.  ing  opprohious  words  of  an  alderman.  The  Cotnrt  (aid  they  might 
\h7^*^^'*  fi"^  ^^  ^^^^  ^^^*  ^^^  ^^  other  cuftom  would  not  hold  notwith* 
pI.*5q!^s?c.  ft^uiding  the  aft  of  *  confirmation  of  their  cufton»^  which  does  not 
a  procedcn^  extend  tc  unreafonable  ctiftoms.  Vent.  327.  HilL  29  &  30  Car. 
do  was       2.  Br.  R.    Clark's  cafe, 

moved  for 

by  the  recorder,  to  which  the  counfel  for  the  defendant  ag,rccd ;  hut  pea  Cur.  this  is  an  onrealbn- 
able  cuftom  to  dis^ranchife  for  fpcaking  words,  being  againft  Magiw  Chsrta,  and  by  Wild  }. 
fuch  an  afi  of  parliament  would  be  unreafonable,  and  a  procedendo  was  denied  by  the  Court. 
IbiH.  81 1.  pi.  27.  S.  €•  and  on  a  fonher  motion  the  Court  beldacttftoBt  to  dituanchile  fat 
words  10  be  voidf  and  a  procedendo  was  denied. 

19.  In  trefpafs  for  taking  and  breaking  fe  manv  doeen  of  ipee- 
tacles,  &c.  the  defendant  pleads  that  the  city  of  tfOndon  is  an  an* 
cient  city,  that  therein  is  and  hath  been  an  ancient  cuftoo^  that  if 
any  make  and  expofe  to  faie  ill  and  unjerviceahU  goods^  the  chief  oj' 
ficers  of  the  company  have  ufed  to  feize  them^  and  carry  them  to  the 
Guildhall^  and  impanel  a  jurfy  and  if  they  find  them  til  and  unftr^^ 
viceable^  to  break  them^  and  (hew  that  the  piaintiff  is  one  of  the 
company  of  fpedracle-makers,  and  that  the  defendants  are  mafler 
traders,  and  chief  officers  of  the  company ;  and  that  the  goods 
made  by  the  plaintiiF,  and  taken  ut  fupra,  were  unferviceable  i  die 
Court  took  the  cuftom  to  be  good  and  reafonable,  and  the  judg«* 
ment  was  for  the  defendant  nifi.  Skin.  55,  56.  pi.  8.  Trin.  34 
Car.  2.  B.  R.    Bolton  v.  Throgmorton» 

20.  By  cuftom  in  the  city  of  London  the  lord-mayor  is  cban* 
eellor^  and  may  call  caufes  before  him  out  of  the  SherifPs  Courts 
and  rule  them-  according  to  equity.  Skin.  67.  pi.  13.  Mich.  34 
Car.  2»  B.  R.  in  cafe  of  Barns  v.  B^ns. 

21.  Cuftom 


id  41 


.  XX.  Cuftooi  of  die  city  of  Z^99i#9  dull  be  preferxrd  to  the  cuf-  «  Vm.  4;* 
torn  of  the  province  of  T^rk^  and  notwithftanding  the  cuftom  of  \J^^X^  , 
the  province  of  York,  the  heir  by  the  cuftom  of  London  (hall  mifter  10' 
come  in  for  a  flure  oi'  the  perfonal  eftate^  for  the  cuftom  of  the  ^^^  'b^ 
province  of  York  is  only  Utal^  and  circumfcribed  to  a  certain  JJJ"^  ^^*' 
place,  hut  that  of  Londom  fM9Ws  the  perfin  though  mvtr  fo  remote 
frrnn  tbg  €Uy.    %  Vem.  R.  8a.  pi.  78.  Mich.  |688.    Cholmley 
V.  CholmJey. 

22«  Upon  a  certioiari  the  cuftom  of  London  was  returned^  to  7  Mod.  <•. 
fmujh  if  information  in  the  Court  of  Aldermon^  tithor  for  nn  af"  ^-  ^-  »»^ 
fmli  or  coniemptmoyi  tifordtfpoken  of  an  alderman  in  the  execution  ^u\i\hc 
tf  his  ^ce^  ?nd  to  line  him  ^   and  that  at  a  wardmote  held  by  Sir  Court  a. 
Kobert  Jeffries,  the  defendant  aflfaulted  him,  and  fiud,  I  have  as  much  '^^^'^^  * 
to  do  here  as  you  s  you  think  fiire  you  are  amongft  your  bride-  SoT^r* 
wcU-bird^  but  you  are  miftaken  %  the  Court  held  that  it  had  been  they  may  , 
doubtful,  if  the  offence  had  been  by  words  only,  becaufe  no  indi^-  ^^'  *  ^"^^^ 
ment  lay  at  common-law,  but  he  is  to  be  bound  to  good  beha-  n^m  by^nl 
viour  i  yet  for  ajfauh  he  is  punijbable^  and  that  may  be  hy  inform^  formatioa 
ation  there  iy  the  cuftom^  as  well  at  in  B.  IL  by  the  courfe  of  the  ["^{j"^*'^ 
courts  though  the  regular  courfe  by  the  common  law  is  indid-  nagiftrate. 
menc»    Secondly,  The  Court  held,  that  the  information  lay  in  the  ' — >  i-d. 
Court  of  Aldermen,  though  an  alderman  was  grieved ;    otherwife  f.^'s^^* 
of  the  mmyor,  for  he  is  an  integral  part,  without  which  the  Court  refoWed  ' 


ac* 


fannot  be  hdd,  but  the  other  may  be'  fevered  and  he  muft  not  fit  cordiogiy, 
i  Salk.  426*  pi.  a.  Trim  i  Ana  B.  R.  thcQueen  v.  Rogers.       Jetod^o"^ 

vrat  {Timed. 

(P)     Pleadings  of  the  Cuftom  of  London.         [  246  J 

I.  IVr^*^^*  ^^^  '^  ^"^^  agreed  for  law,  that  in  debt  in  London^ 
lAI  wp&n  9  toneejk  fdwrey  by  the  cuftom,  the  emeni  Jhall  be^ 
qwid  pro  mgrchandifis  fiU  p^itts  menditrs  contf^  folvere  10/.  So 
that  the  merchandife  ought  to  be  rehearfed,  and  j^t  the  tmx^ 
chandsfe  it  not  traverikble,  as  it  feems.  Br.  London,  (J.  15.  cites 
3S  H.  6.  29. 

2.  Where  the  cuftom  of  Loivlon  is  in  iflue  at  Weftminfter,  or        . 
cKewfaere,  if  the  party  will  have  it  to  be  tryed  by  certiikate  of  the 
city,  he  ought  to  furmife^  that  the  city  is  an  ancient  city,  and  thai 
there  has  been  a  cujtom  time  out  of  mind^  that  where  ^eir  cuftom 

is  in  trial  in  anv  courts  of  the  Kmg,  that  it  fliall  be  certifyed  bjr 
the  mavor  ana  aldermen,  by  the  mouth  of  their  recorder  now 
held ;  for  if  he  does  not  make  fuch  furmife,  it  fliall  be  tryed  by 
the  country,  as  othtr  maUers  in  b&  are.  Br.  Trials ;  pi.  96. 
cites  5  £.  4.  30. 

3.  In  a  writ  of  entry  fut  diffeiftn  brought  in  C%  B.  die  defend^ 
tnt  pleaded^  that  the  houfe  in  demand  is  within  the  city  of  London  \ 
tad  that  the  faid  city  is  antiqua  civitas ;  and  that  King  Hem  ^. 
tonctjfii  civibus  dvitatit  preedi^^  quod  non  implacitentur  de  terns 
V  tensmentif  fuis^  ^Cn  extra  muros  civitatis  freodiff.  and  further 

T  J  feJd, 


1^  Cuftonijs  of  lonHon^ 

faidi  that  he  bimfelf  is  civis  London^  ice,  and  demanded  judgment 
of  the  wrk;  (note,  in  the  pleading  before,  the  tenant  faid)  £t  illis 
rectum  teneatur  intra  civitatem  praedidam  fecundum  confuetudi- 
nem  civitatis  praediA*.  And  to  this  plea,  exception  was  taken, 
becaufe  that  the  tenant  doth  not  Jhetv  before  whom^  by  their  cuflom^ 
they  dugbt'  to  be  impleaded.  It  was  the  opinion  of  the  whole 
Court,  that  the  tenant  ought  to  have  Jhewed^  that  the  citizens  for 
their  lands  ought  to  be  impleaded  in  the  huJlingSy  kc.  And  the 
general  words  in  the  plea,  viz.  Sed  illis  rectum  teneatur  intra 
civitatem  praedidam  fecundum  confuetudinem  civitatis  praedid'. 
did  not  fupply  the  defed  afbrefaid.  After,  it  was  awarded  bj  the 
Court,  that  the  tenant  anfwer  further,  &c.  3  Le.  148.  pL  197. 
Hill.  28  Eliz.  C.  B.  Anon. 

4.  The  cufloms  of  London  are  only  triable  by  the  mayor  and 
aldermen^  by  the  m^uth  of  the  recorder^  if  it  be  not  a  matter  in 
which  the  corporation  of  London  is  a  party.  The  cuftoms  of 
other  corporations  are  triable  by  the  country,  if  they  be  denied. 
Jenk.  21,  22.  in  pi.  40. 

5.  The  judges  of  every  place  are  fuppofed  to  have  knowledge 
of  the  laws  of  the  place  wnereby  they  do  judge,  and  to  have  cuf- 
tomaries  among  them ;  and  therefore,  in  fuits  of  their  own  courts^ 
do  determine  them,  as  the  judges  of  the  common  law  do  in  the 
King's  courts  judge  the  general  cuftoms  of  the  whole  kingdom 
being  the  common  law ;  and  fo  in  London^  by  fpecial  privilege^  they 
lerttfy  alfo  their  cujloms  of  this  nature  into  B.  R.  which  other 
towns  do  not.  jfnd  their  cujloms ^  even  thofe  that  are  their  local 
laws,  are  triable  by  jury,  if  they  come  to  ijfue  in  the  King's  courts. 
And  agreeing  with  this  was  found  and  (hewed  a  precedent,  Mich. 
37.  38  Eliz.  Rot.  418.  in  C.  B.  London,  Bilford  v.  Low£, 
in  an  aAion  upon  the  cafe  for  certain  parcels  of  plate,  and  the  ijite 
was  J  whether  the  cujlom  of  London  was,  that  there  was  a  common 
market  in  London,  for  all  goods  in  all  open  Jhvps,  all  days^  except 
Sundays  and  holy  days,  from  the  fun  rifing  to  the  fun  fet  \  and 
concluded,  £t  hoc  parati  funt  verificare,  ubi  &  quando  ac  prout 
Curia  confideraverit.    And  then  the  defendants  made  their  furmifc 

|.  for  the  trial  of  their  cuftom  by  the  mouth  of  their  recorder,  and 

U  247  ]  prayed  a  writ  accordingly;  jftd  it  was  granted  returnable  in  Tri- 
nity Term,  ahd  continued  per  non  miUt  breve  till  0£bbis  Mich, 
and  then  it  is  entered,  that  the  coticluiion  of  the  defendant's  plea 
ought  to  have  b«cn,  Et  de  hoc  ponit  fe  fuper  patriam  j  whereupon 
the  plea  was  fo  made,, and  iiTue  taken,  and  upon  venire  facias  to 
the  fherifF  of  London,  found  for  the  plaintiff)  and  had  judgment; 
per  Hobart  Ch.  J.  Hob.  87.  in  cafe  of  Day  v.  Savadge. 

6.  In  laying  the  cuiiom  of  London  as  to  taking  apprentices f  he 
muft  declare,  that  he  is  civis,  as  well  as  liber  homo.  9  Bulft.  X93. 
Hill.  1 1  Jac.    Burton  v.  Palmer. 


For  more  oif  Cuftoms  of  London  in  General,  See 
other  Proper  Titles. 
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This  in  Ron 
bcctiiis  with 
Lrtier  (O) 


(A) 


fVho  Ihall  recover  Damages. 


[  I.  'T^  HE  heir  in  a  plea  of  land,  fliall  not  recover  damages  Jhr  Tluh.  Da- 
JL      damages  in  the  time  of  his  ancefiors.     17  E.  3-  45-  b,J      "^^^*' P^* 

S.  C.  &  S.  p.  per  Stone. Entry  fur  dlffefin  made  lo  the  father  of  the  demandant,  and  pafTc^ 

for  the  plainiiflF,  and  it  waa  awarded,  that  he  (bould  not  recover  damages  ;  for  the  fiatute  ofClott* 
e^rrt  which  wills,  that  the  demandant  recover  ddmagc s,  againft  any  who  19  found  lenant  attcr  xXit 
4»flci(iQ,  is  intended  tbt  diffeifee  bimffift  and  not  for  the  heir  of  the  dijfeifut  quod  noia,  by  award. 
Br.  Damages,  pi.  20.  citc4  48  £.  3.  7. 

In  tf  «rr//  <f  Ayel^  A.  wa*  awarded  /•  tbt  Jheriff  to  Inquire  of  damages^  and  be  inquired  of  the 
damagti  in  the  life  of  the  father  of  the  demandant^  and  well  per  toe.  Cur  ;  the  icalon  fecnis  to  bo 
ifufmucb  as  the  demandant  it  heir  immediate  to  the  grandfather  now,  contra  it  (corns  if  he  mak«\ 
kimfelf  heir  to  the  father^  at  in  mortdaneefior,    Br.  Damages,  pi.  37.  cites  s  H.  4.  13. 

[2.  The  executor  (hall  not  recover  damages  in  debt,  for  da-  J'i**^^.  !>■- 
mages  in  the  time  of  the  teftator.    17  E.  3,  45.  b.]  skfcilr?** 

S,  C.  &  S.  P,  but  for  damages  after  the  teftator's  death  he  (baU. 

f  3.  T\i^  fuccejfor  fliall  recover  damages  in  debt,  upon  an  obli-  J^»^»*'-  ^^ 
gation  for  damages  In  the  time  of  the  fucceflbr.    17  E.  3.  45.  b.]  Jl'^^/pJ**^ 

S.  C.  that  the  fuccclTor  (hall  recover  damages  for  the  whole  time  [which  ficeros  to  ioteud  the  time 
of  the  prcdeceflor  and  fucceffor.} 

f4.  The  majter  of  Saint-Crofs^  who  is  prejentative  as  a  parfon,  ^»-  Gardem 
{hall  not  recover  damages  in  a  wit  of  annuity  for  the  time  of  his  c,t*y^s/cJ 

predcceffor.     26  Aff.  4.]  —Br.  Da- 

mages, p>. 
loS.  cites  S.  C.  and  fo  the  damages  were  I'cvcicd. 

[5.  But  otherwife  it  would  have  been,  if  he  had  been  eleHive^  Br.  Gardea 
for  there  he  fliould  have  recovered  damaged  far  the  time  of  bis  *J^^^.c.'' 
predecefibr.    26  AflT.  4.]  Brooke 

fays,  quoiJ 
Dpu  a  good  diverfity  between  fuch  like  incorporations.^— *- Br.  Damageti  pi.  108^  cites  S.  C«  sa^ 
liys  Dot«  divcrGiatei9« 

6.  In  tlebt  tipon  an  ohtigation  by  the  Kingy^  he  recovered,  and  the 
fervants  of  the  King  dared  not  take  judgment  of  damages,  but  of 
the  principal  only«  and  yet  the  Prothonotaries  fl>ewed  diverfe 
precedents  that  the  King  had  recovered  damages*  Br.  Damages^ 
pi.  15,  cites  34  H.  6.  3.*  . 

7.  And  it  was  agreed  there,  that;  the  King  Jholt  not  retwer  i»* 
w^^i  in  ^uaxt  im^ditfor  lapfe  nor  dijluriancc^   Ibkk  '  * 

1   4  &  frefentct 


t.  Pri/tnHe  rf  iki  Xing  t§  m  tnrUy^  made  his  plaint,  tint  die 
Mai  vmdi  n$^  admit  him  to  the  corody  •ccording  to  the  pniyer  of 
the  King  \  and  the  ^bbot  returned  caule ;  and  bjr  all  the  joftices 
the  King  fiktU  mt  net/tar  damages  in  Ais.  cafe,  hut  tin  pr4ini€i  ; 
fir  thi  rfiaiMrff  is  to  bimi  for  the  king  has  oniy  the  fufmMtmu 
Br.  Daottgesi  pL  93.  cites  39  H.  6. 49. 

(A.  2)    Recovered  How.    Not  without  Writ. 


I.  \TJHERE  'a  wmn  to§nU  ncwtr  dam0ga^  he  might  u  tah 
W    tuw  $riginali  and  it  is  not  «  writ  judicial.    Br.  Da- 
mages, pi.  36.  cites  50  £•  3*  22. 

2.  A  man  cannot  recover  damages  wtthut  mgincL    Br.  Dit* 
nugeS|  pi.  50.  cites  11  H.  4.  iO«  by  the  reporter. 

™i.  u(p)  (B)  ^bo  (hall  recover  damages  m  an  Adion,  m 
'^""tU"  refpea  of  bis  ejaie. 

letter  there* 

*  Thii  ['•  T F  ^iH^^  f^  y^^^  ^  9Hfl^i\  and  he  in  the  reverfion  dtfleifed, 
Ihouid  be  ^  X  and  he  m  the  nverfion  recovers  in  an  afftfe^  yet  he  (hall  not 
Cromwdf*  **^®^«''  damages.  D,  19  El.  354.  ♦  pi.  15.  f  iS  H.  7.  4-  b- 
«.  An-        5  H.  7.  10.  b.    Co.  9»  X05.  b.   3  H.  6.  33.    Contra,  12  H.  6. 4*] 

dicui. 

t  Br.  Damtget,  pU  81.  citet  S.  C.  and  ^y  Brian  tbe  reafoo  is,  that  the  daroagct  are  to  the  ter« 

fnor  only. fSt.  Aflife,  pi.  83.  citet  S.  C,  & S,  F.  and  for  the  fame  reafon  by  Brian  J,     Quod 

non  negittor.— t  Intt.  285.  S.  F.  that  be  (hall  recover  no  damages  tor  the  profits  eCthc  landa; 
bccaufc  they  did  not  beloug  10  him. 

[2.  So  if  after  the  oufter,  he  in  the  revtrjion  enters  upon  die 
difleifor  (as  he  may  by  the  law  to  fave  a  difcent)  and  after  the 
diffiifor  re-enters  upon  him^  and  he  recovers  in  an  aflife  ;  yet  be  iball 
not  have  any  damages,  for  the  re-entry  of  him  in  reverfion  re- 
duces the  eftate  to  the  leflcc,  and  then  the  damages,  inftead  of 
the  profits,  belong  to  him,  and  then  he  (hall  not  be  twice  charged. 
Quaere,  D.  iqEIIz.  355.  15  H.  7.  5.] 
f  249  3  3.  Tenant  for  life  and  be  in  the  reverfion  join  in  a  leafe  fir 
life ;  it  is  faid,  that  they  (hall  join  in  an  adion  of  wafte,  and  that 
the  leffufor  life  Jhall  recover  the  place  wafledy  and  be  in  reverfion^ 
damages.    Co.  Litt.  42.  a. 

Thti  in  (C)  Damages  againft  the  Defendant.  How  to  bt 
^o»-«(Q)  given.     In  what  Cafes  thty  Jhall  be  joint. 

[In  refpedik  of  feveral  Matters   contained  in  the 
Declaration  agaiiift  the  fame  Defendant.] 

CrobC.jti.  fl-  TN  an  aAionof  wafte,  xiwafte  beaffigned  in  domhus^  JciUeei^ 
S!ru^'"^  ^^  ^^''  M^S^S^r^^a  and  ingardens^JiiUai^  in  csmingJbumJU 

wSr^i  W^^^^ih  ^  Un^ear^treii  in  one  garden^  and  ten  pear^irusj  and 
CU.S.C  Jivem 


^MttlS^*  ?49 


fpotu  appU^trtiS  in  aH§th(^  garden,  j^tffy&f  irefcM?^  Jbewng  fie  &s,p,b€l4 
valuf  0/  iViry  particular ;  and  upon  the  default  of  the  defendant,  J^f'^'fo, 
a  writ  of  cnciuirv  of  wafte  was  awarded,  and  ih^  jury  finds  tbi  wafte  lA^hcnW 
tJi  the  thrtt  miwtagu^  and  infome  rfthijappUs  and  pear-trees  t^  his  /hcnlFaD4 
damaga  50I   "This  is  a  good  verdi£l|  though  the  damages  are^^J^  ^^|^^* 
afleiTed  entirely,  though  it  was  objeded,  that  the  damage  of  the  ^ 
3ppleand  pear-trees  migbt  be  fo  imall,  that  thepkce*  wafted  •Tdi.sio. 
(hould  not  be  recovered  ;  but  the/  being  alleged  alio  to  hare  been  \    v     ^ 
Iparfim  crefcent'  tbrou|bout  the  garden,  (hall  be  recovered.    But  "^^  ^ 


if  it  was  fo  finall,  /et,  m  being  u^n  one  demife,  if  all  the  wafte  be  mages  for 
af  a  canfidvrMe  vahu>^  though  the  particulars  are  hut  fmallj  yet  the  the  wafte» 
place  wafted  fliaU  be  recovered.     Mich.  Ii  Car.  B.  R.  between  ^'^^'{i;^^ 
Fitch  and  King,  adjudged  per  Curiam,  as  to  this  point,  upon  a  p^u  da- 
writ  of  error)  upon  a-  judgment  in  banco«     Intntturi    Trin.  magetin 

9  Car.  "30  •th7u?Jj 

^ourfc  Sa,  ia  tncafea,  to  fiad  imir^  daxaafec. 

2.  Trefpaf^of  a  clefe  br^ken^  and  emblements  t^ien^  it  was  found 
iy  matter  in  /ow,  that  the  plaintiff  9ught  to  recover  for  the  clofc 
iroken^  but  not  for  the  corn^  to  the  damage  of  40/.  and  thejr  were 
compelled  to  iever  the  damages,  and  fo  they  did,  20s.  ror  the 
onc^  and  2JO0.  for  the  other ;  for,  for  part  the  plaintiff  ought  to 
recover,  and  for  the  reft  not*  6r«  Damages,  pi.  169.  citef 
42  E.  3.  25, 

3.  Wbm  tenant  for  life  to  the  auntj  and  the  niece  does  wafte  in 
their  time^  and  had  done  wafte  before^  in  time  of  the  ttuoftfiorsy  the 
aunt  and  the  niece  (hall  join  in  wafte,  and  the  damages  ihall  be 
ferered,  quod  noU.    Br.  Damages,  pi.  31.  cites  45  £•  3.  3. 

4«  C^iare  imp.  againft  baron  and  feme  in  jure  uxoris^  the  plain^ 
tiff  recovered^  and  levied  the  damages  upon  the  baron^  and  the  baron 
Judy  the  fome  brought  attaint^  and  afftgned  the  falfe  oath  in  the 
principal^  and  good  by  judgment,  and  attaint  was  brought  againft 
him  who  firft  recovered^  and  againft  another  who  pleaded  non  tenurg^ 
and  it  was  found  againft  him^  and  the  falfe  oath  found  in  the  other 
points  alfoj  and  the  plaintiff  was  reftond  to  her  firft  damages  loft. 
And  the  jud^ent  was  ofthis  againft  him  who  firft  recovered  onfy^ 
and  not  aeamft  both  the  defendants.  But  the  judgment  of  ib^ 
mages  in  the  attaint  was  againft  both^  fo  the  damages  fevered  io 
Judgment.    Br.  Damages,  pi.  162*  cites  46  AS.  8. 

J,  Praemunire  againft  twoj  one  was  found  guilty  as  principal^  C  ^5^  1 
the  other  as  accojfory^  and  damages  fevered^  and  the  tlaintiff  S9  pr^- 
prayed  judgnunt  againft  them  in  common^  and  had  it,  notwitbftanding  ''^wSjSl 
ifaac  Hales  fiud,  t^re  may  be  principal  and  acceflary,  in  pnemunire,  curator^ 
and  this,  becaufe  it  was  found,  that  the  two  were  coadjutors,  an^tberoM 
procurers,  and  abettors  to  the  third,  to  fue  die  bull.    Br.  Damages,  ^^^^^'H^* 

^  46.  cites  8  U«  4*  6,  IhlrJaiat- 

terney,  who 

^itrc  fomidLgoilty,  sod  the  damaftn  wrre  feteredi  fnitrf  can/am,  whether l>ccaulc  they  are  feveral  torta, 

cWfcwiufc  my  are  phacipal  aad  «cccflary9  m  in  fcioay.   Br.  DaoMgca,  pi.  197.  citca  36  H*  6.  31. 

-6.  hi-^Mthf  harom^omd  fomo  of  ^Jfi^  and  goods  carried  away y 
^ipUmUffi  rooovorod  Jho  had  mid  daumgos  of  sffms  in  oommon^ 

and 


and  the  barcn  alone  damages  for  his  goods.     Br.  Judgment,  pL  20. 
,     .         cites  II  H.  4.  16. 

7.  In  appeal  againji  feveral  who  are  acquitted^,  every  one  of 
them  (hall  recover  damages  againft  the  plaintifF  feverally,  and  not 
jointly;  contrary  of  the  plaintiift.  Br.  Judgment,  pi.  93.  cites 
II  H.  4.  16. 

8.  Where  a  man  has  tw»  daughters  and  dies  /eifed^  and  N. 
abates^  and  the  one  daughter  has  ijise  and  dies^  the  iflue  and  the 
other  Audi  have  mortdancejlor^  and  the  other  ihall  recover  damages 
{or  her  own  time,  and  (he,  and  the  iflfue  fliall  recover  damages  in 
common  for  the  time  after  the  death  of  the  nK>dier.  Br.  Damages, 
pK  51.  cites  II  H«  4.  16. 

9.  So.  in  ivafte^  where  the  daughter  has  ifiiie  and  dies,  the  other 
and  the  niece  tnall  join  and  recover  damages  as  above,  quod  Hank. 
conceilit ;  for  they  cannot  do  otherwife  than  to  join,  igind  cannot 
otherwiCe  recover  their  damages ;  for  an  entry  upon  the  abator 
determines  the  damages,  but  in  diflTcifm.of  land,  and  taking  of 
goods,  trefpafs  lies  of  the  goods.     Ibid. 

Hr.  Frivi-  10*  If  two  do  to  mc  a  trejpafs^  and  I  after  have  fever  at  anions 
^**'&!c  *'  ^gatiift  them^  and  recwer  the  entire  damages  again fi  each^  and  have 
^^**  execution,  the  one  cannot  ^lead  that  the  plaintifF  has  recovered 

agairift  the  other  for  the  fame  trefpafs,  his  damages,  and  had  exe- 
cution )  for  it  is  rto  plea.    Br.- Judgment,  pi.  98.  cites  14  H.  4. 22. 
1 1 ,  Contra^  where  the  plaintiff  joins  them  in  a£fion^  there  he  (haH 
have  only  damages  againft  both,  and  if  they  join  themfelves  in 
a£tion,  he  tennot  fever  diem  in  adion  aft^,  as  after  nonfuit,  dif- 
continuance,   &c.     Per  Hank,   quod  fuit  conceflum  arguendo. 
Br.  Judgment,  pi.  98.  cites  14  H.  4.  I2. 
JBr«Verdia,       i?»  Detinue  of  diverfe  goods,  and  counted  the  value  and  price  of 
pUa.cite*  every  thing  certain  by  itfelf  znA,  the  inqueft  gave  n  verdiQ  quid 
^*  ^'  detinet  ad  damnum  tol.in  grofs\  and  by  the  opinion  of  the  Court 

they  ought  to  fever  the  damages  of  every  thing  by  itfelf\  for  the 
plaintiff  (hall  recover  the  thing,  and  if  t;he  thing  be  loft  then  the 
value  thereofj^  which  cannot  appear  if  the  damages  are  not  fevered^ 
quod  nota.   .  Br«  Detinue  de  Biens,  pi,  4.  citeSv}  H.  6.  43. 

13.  Forcible  tXiXxy  was  found  for  the  plaintiff  to  the  damage  of 
jol,  andcofls  j/.  Per  Straunge,  if  the  damages  be  not  fevered  \n 
every  adion  where  a  man  (haH  recover  damages,  the  juftices  ought 
not  to  give  judgment,  and  if  they  do,  it  is  an  error,  which  was 
denied,  per  tot.  Cur.  Brook  fays  it  feems.  that  his  intent  is,  that 
the  damages  fhall  be  fevered  from  the  cofk.  Br.  Damages,  pi.  88. 
cites  14  H.  6.  13. 

14.  In  trefpafs  in  a  park  andfeven  e^cres  adjoining^  ihejitry  ought 
io  fiver  the  damages^  quod  nQta.  Br«  Treipafs,  pi.  145.  cites 
21  H.  6.  33,  and  22  H.  6,  7. 

1 5.  Damages  may  well  be  fevered,  but  eofh  are  intire,  and  rtfiM 
not  be  fevered  \  per  Prifot.   Br.  Damages,  pi.  89.  cites  36  H.  6. 1 3. 

16.  Damages  cannot  he  fevered  io  tre^fs^     B^.  Damages^ 
,             pi.  78.  cites  15  £.  4.  25. 

[  2jl  3      ^T*  Trt{paSs  of  goods  taien^  thev  were  at  iJSit  upm  the  property' 
9xA  found  for  the  plaintiff  ta  th$  aamagt  and  cofls  rf6h  gnd  the  de- 
fendant 


fendant  prayed  that  the  damages  (hould  be  fevered  from  the  coft$^ 
and  per  Brian,  Chocke,  and  Littleton,  it  is  at  the  eUSflon  of  the 
plaintiff  if  he  will  have  them  fevered,  or  in  grofs  ;  bv  which  they 
were  not  fevered.     Br.  Damages,  pi.  128.  cites  18  £.  4  23. 

18.  Trefpafs  againji  four^  the  one  pleaded  that  de  fon  affault  de^  ' 
mefnfj  &c.  and  the  ethers  pleaded  not  guilty  ;  there  per  Cur.  if  the 
pua  of  tbefirji  be  found  againji  him  he  /ball  render  the  entire  da- 
mages 'y  for  the  trefpafs  is  confefled  by  his  plea,  unlefs  he  fays  that 
the  plaintiff  made  the  aflault,  but  of  the  other,  it  ihall  be  inquired, 
if  tfaey  did  the  trefpafs,  and  how  they  did  it,  and  if  it  be  found 
that  the  three  made  the  affault,  but  did  not  maim  the  plaintifF,  then 
the  judgment  of  the  damages  fhall  be  for  the  aflault  againfl  all 
in  common  ;  and  of  the  maim,  againfl  him  who  juflified.  Br,  Da^ 
nugc^  pl*  168.  cites  6H.  7.  I,  2. 

19.  Refcous\  the  plaintiff  counted^  that  the  defendant  held  of 
bim  by  homage^  fealty^  and  loj.  rent  due  at  Eajler  and  Michaelmas^ 
end  for  the  rent  be  dtjlrained^  and  the  defendant  made  refceus  where 
it  appeared  in  the  declaration^  that  the  one  feaft  was  pajl  and  the 
other  not^  and  the  defendant  pleaded  not  guilty^  and  the  jury  found 
that  there  was  no  Jitch  tenure^  but  that  the  plaintiff  leafed  to  the 
defendant  at  will^  rendering  lOi.  at  thofe  feajlsy  and  that  this  was 
arrear  and  the  plaintiff  M/lrainedy  and  the  defendant  made  refcous^ 
and  per  Brian  the  plaintifrfhall  not  recover ;  ror  the  damages  ought 
to  have  been  fevered  here,  and  they  are  afTefTed  in  common  for  the 
day  pafl^  and  the  day  to  come.    Br.  Verdi£l,  pi.  56.  cites  9  H.  7.  3. 

20.  Trefpafs  againji  two  of  trees  cut^  the  one  jujlified  for  himfelf 

ef  common  there^  and  the  other  for  common  there  for  hinfelf  and  they  \ 

are  found  guilty  and  damages  taxed  intirely,  and  by  the  befl  opinion 
it  is  well,  for  it  is  only  one  and  the  fame  trefpafs^  though  the  anfwers 
are  feveral.     Br.  Damaj^es,  pi.  202.  cites  1 1  H.  7.  19.  20. 

21.  Contra  in  trefpate  againji  two^  of  two  hor/es  taken  \  for  this 
is  a  feveral  trefpafs.     Ibid. 

22.  If  trefpafs  be  brought  againfl  two,  the  damages  ought  not 
to  be  fevered,  if  they  be  not  found  guilty  at  feveral  times.  But  if 
fo,  feveral  damages  and  entire  cofts  (hall  be  given.  Jenk.  269. 
pi.  86. 

23.  Trefpafs  againji  three^  t\\Qy  plead  feveral  pleasj  and  feveral 
iffues  are  joined,  and  all  tried  by  one  jury ;  and  entire  damages 
and  not  feveral  given,  judged  good,  and  affirmed  in  error,  for  they 
are  all  found  guilty,  as  the  plaintiff  has  declared,  and  that  was  jointly 
againfl  them,  and  of  a  joint  trefpafs.     Jenk.  317.  pi.  10. 

24.  7  refpafs  of  battery  and  wounding  againji  two ;  one  pleads  to 
ally  except  the  wounding^  that  it  was  in  his  own  defence<^  and  to  the 
wounding^  not  guilty.  The  other  jujlifies  all  in  his  own  defence. 
Iflue  was  upon  both  pleas.  The  jury  found  the  firjl  guilty  of  the 
woundingy  and  alfo  of  the  battery^  and  aiieffed  damages  20/.  and  finds 
tbe  ij/he  again/l  the  other y  and  damhges  lool.  and  gave  entire  cojls 
esgainjl  bothy  and  judgment  was  accordingly.  Error  was  brought 
smd  afligned,  that  there  ought  to  have  been  but  one  judgment  for 
damagesy  and  he  ought  to  have  made  his  ele^ion  againfl  whom  he 
would  takehi»>judgment ;  and  the  Court  was  of  the  feme  opinion ; 

for 


fir  tbir  tAion  is  lor  ooe  jduat  txtHgabf  wi  therefore  one  jeiat 
damage  ought  to  have  hccn  given  agaiaft  bocb»  though  they  fevered 
in  pleadii^,  they  being  both  found  guilty  of  the  iame  butery  s 
and  therefore  the  judgment  was  reverfed.  Cro.  J*  Ii8.  pL  y, 
PaTchf  4  J^*  in  B.  R.    Crane  v.  Humberftone. 

25.  ^att0ry  brought  4gmA  thru^  tw$rfihimpU^d  9$t  aultj^ 
and  fitJtpmmt  bj  tmmfim  Ufimmf  ^foiafl  ib^  tiird^  and  <&  turn 

agmiA  mt  100/.  md  ^#ri^  ih^  itiir  loext  It  was  rciolved  that 
Che  wnages  that  were  given  hv  the  firft  jury,  to  wit,  ]Oo(.  JbaU 
irfVK«o«ri»(4ytfti^tfZft&  defendants  in  titt  writ  named  and  that 
in  i^^Ms  the  /r^  jury  tajus  tbi  damagu  for  tbi  wbjs  trej^fsj 
that  thall  bind  all  the  defendants,  and  therefore  execution  was 

fiven  aninft  ^If  the  defendants  Ibr  th(  lool.    Brown).  %23,% 
ifichtfjac    Hejfdoo  V.  Styles^ 

juuu  (D)  How  to  be  given.  In  what  Cafes  they  niM 
k^W  i€jamt. 

HolMU^  [I*  TF  M  aftion  upon  Ae  eafi  be  brought  up9n  fm  fromfes^ 
!•«•  ?*•<♦•         I    and  fce^  itre  kwUfvr  tht  flainHffi  the  jury  may  gtve  sntiri 

not  have 
cewftol     tudgznent  for  the  other;  but  it  is  not  any  inconvenience  of  the 

5ive  joint 
amagri  at 

f'lccKBion 

•ftbc  jury,  qqod  fwt  eamutbm  per  Cor.  tnii  the  elerkt;  and  Bo4cri4ge  fatd,  that  fe  it  ia  wheor 

the  adioo  ta  brought  for  two  trcfpfflra,  or  the  liKfi  where  both  caufea  of  a&ioo  are  of  the  Cimc 

uglorcr 3  Bolft.  t^S.  S.  C.  fa)S,  that  judgment  waa  given  for  the  plaintilF  upon  a  de- 

marrer.  and  upon  a  writ  of  inquiry  the  jury  gave  ifuirc  damage^ ;  Dodertdge  J.faid,  that  thcthingi 
joined  are  o{  one  and  thr  fame  n«tuic«  and  therefore  damages  ought  to  be  given  jomiiy ;  but  in  a 
4ccJaratioo  for  fevera)  things,  there  to  let  down  fcveral  (urns;  and  ^e  whole  Court  agreoi 
Ihcrcto^  and  judgment  Ibr  the  plaintiff. 

[a*  The  hw  is  the  Jame  in  a  trover  and  com>erfim  for  ftvtrtJi 
mattirs^  andijue  taken  fevirally^  yet  the  damans  may  be  joint,  J 

3.  In  an  aAion  of  affaHU  and  battery  againji  four  for  two  tref* 
fauis^  fuffofed  to  be  done  at  two  feveral  days^  if  one  defendant 
fUads  not  guilt/  to  both  trefoafles,  and  another  defendant  pUadt 
not  guilty  to  the  Jlrfi  trtjpajs^  and  juftifies  the  bcond  trefpafs  of 
tiie  phuntifPs  own  afliudti  and  the  other  two  defo^idants  Puad  not 
gmity  $0  the  firfi  treipafs,  and  judgaunt  is  given  againjt  them  By 
non  fum  informatut  for  the  Jkcvnd  treQiafs,  and  upon  thefe  i'^venl 
pleas,  fivoral  iffua  being  joined^  all  are  found  for  the  plaintiff  % 
though  there  are  two  fevual  trefpafles,  and  divers  fevend  pleas, 
vet  the  jury  may  aflefs  one  intire  damage  a«unft  all,  axui  for 
both  tre^paffes;  but  it  is  at  the  peril  of  Sie  (Jaintiff,  if  he  bavf 
Qo  caufe  of  iBion  for  an/  part  of  his  damaBes  being  intire. 
,Micb.  9  Car.  B.  R.  between  Eaftcot  &  alios  ag^inft  Edwards, 
adjudged  in  a  writ  of  error,  and  the  judgment  in  banco  affiri^ed 
accordingl/.    latratur,  Pafch.  9  Car.  Rot.  ultimo.] 

[4.  tn 


MgedTtnd  tbniu^0S  fof>  bo(h^  for  this  is  at  the  peril  of  the  plaintiff \ 
h'utiU      adion  does  hot  lie  for  either  of  them,  tne  plamtiff  fhall 
••"^•^     tudgznent  for  the  other;  but  it  is  not  any  inconvcnicn< 
SJe'^^im^  ^^her  part,  if  the  adion  lies  for  both,    Mich.  14  Jac.  B.  R, 
famsgraat  Payne  and  Selby^  adjudged.]  * 


^4,  In  a  deciis  tanhtm  againft  feviraly  if  they  are  attainted,  the  •'•  I^»« 
daifiages  flull  be  given  againft  them  feverallv,  and  not  joindy,  for  p ° g? '  j 
there  were  fevcral  takings.    44  E.  3.  36.  b.J  '    diMS.c. 

^  ..J  :•  .... 


and  it 


wat 


sciinft  one  for  uktAg  tot.  ind  agaioft  another  for  uking  6s.  8d.  and  the  third  a  coat«  price  3*.  4d. 
•3  damnum  10  marks,  and  they  were  thereof  auainied,  but  bccaufe  the  plaintiff  had  not  fevered  the 
damages,  the  Coon  were  of  opinion  to  take  the  inqueft  dc  novo,  whereupon  the  plaintiff  rcleafed 
Ok  damage*.  ■     ^Br.  DaoMget,  pi.  go.  cites  S.  C.-*^— Ibid.  pi.  91 .  ci^cagj  H.  5,  [6.]  aS.  S.  F. 

[5.  In  debt  upm  9tu  iUhaiUn  again/t  t'w$  ky  fmrtil prmripes^  [*  253  1 
the  damages  againft  them  &all  be  feverai,  accdrding  to  the  writ,  Br.  Da- 
fcilicet,  that  the  phintiff  (hall  recover  ilX  the  damages  afiefled  '".'^^^ 
againft  each.     14  H.  4.  19.  b.J  s!  c."tht 

plaintiff 
Hill!  have  (cveral  judgmems«  and  damages  feveraUy«  vis.  agaio^  each  of  them  the  fum  round  by  th# 
iury«  and  the  Couit  (hall  increafe  the  damages  beyond  the  verdid  to  a  mark;  quod  nota ;  but  it  is 
iaici  elfewhere,  that  he  (hall  have  but  one  execution. •«— — Br.  Dctte,  pi.  ai«  cites  S.  C.  Fitzh. 
Damage,  pi.  60.  cites  S.  C-  ■  ■■  -Br.  Several  Pracipe,  pi.  B. cites  S.  C.  and  5  £.  4.  ^^  ■  ^u 
Execacioa,  pi.  40.  cites  S.  C. 

(6.  In  treipafs  for  a  battery^  and  carrying  away  bis  goods^  upon  Fitch. Judg. 
Dot  guilty  pleaded,  if  9ne  be  found  guilty  only  of  the  batiiry^  and  ^^jj^-^^ 
the  other  of  carrying  away  the  goods,  the  damages  fliall  be  given  s.cl&s.r. 
feveraliy,  and  not  in  common.    Contra,  22  £•  3.  20.  b*  ad«  ■fmitced. 

l^^^^Ji  1  where  the 

judged.]  ,„„^  ,^ 

ike  carrying  away  tke  gvoda  Wert  done  at  fevcral  days,  biit  where  they  are  done  at  one  rad  tl^ 
fiipc  time^  ihe  judgment  and  damage  (ball  be  in  oommoQ»  and  fo  it  was  done  in  (bis  calcw 

7*  Affifi  againft  fevnal ;  ono  alleged  jointenancy  by  deed  wish  a 
Jhanger^  who  i«pon  proceft  did  not  come,  by  which  the  ai&fe  was 
awaided,  where  the  •tber  had  pleaded  mifnomer  of  the  plaintiffs 
and  M  found  for  the  piaintiffi  and  againft  him,  who  pleaded 
jointenancy,  double  damages  were  awarded,  and  fingle  <bmam 
againft  the  other ;  and  the  double  damages  fludl  be  levied  of  aim 
who  pleaded  jointencney  only^  and  the  other  damages /ball  be  levied 
ef  him  and  the  fther  in  eommon.  Br.  Damages,  pi.  104.  cites 
22  Afll  I. 

8.  In  appeal  again/I  two  they  fhaSi  recover  damages  feveraliy; 
per  Hank,  and  per  Weftbery,  if  three  join^tenants  are,  and  one 
releafes  taoneof  the  [ether^  two,  and  they  are  difleifed,  there  the  #  xt  (hontd 
dbunages  recovered  fhall  be  fevered  for  the  third  part.    fir.  Da-  be  17.  «. 
mages,  pi.  51.  cites  1 1  H«  4  *  16.  P^*  dS* 

9.  Debt  againfi  §wo  upon  an  obligation  by  feveral  preecipes^  who 
pleaded  non  eft  faHum^  and  the  damages  u/ere  fevered^  and  the 
pbiottff  hiA/uagment  againfi  every  one  of  them  of  the  feveral  da*- 
mages ;  for  the  Judgment  ought  to  accord  with  the  writ,  aad  fo  it 
did,  but  Atrtfiall  be  onlyane  executieuy  aad  Oiall  not  have  exe- 
cution againft  both*  Br.  Several  Precipe^  pi.  8.  cites  14  H.  4. 19. 
and  5  E.  4.  4. 

10.  Trtfpafs  of  trampling  his  graft  in  the  park  of  C.  and  in 
feven  acres  adjoining^  and  fbund  tor  the  pIainti£F  to  the  damage 
of  40d.  and  cofts  20s.  there  it  is  good  to  fever  the  damages,  and 
b  they  4kL  vis»  aod»  for  the  one  and  aod.  for  the  other,  where 

the 
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the  defendant  had  juftified  for  default  of  fence  and  hedge  ^  of  die 
plaintifF.  Br«  Damages,  pi.  72.  cites  21  H.  6.  33.  and  22  H«  6.  7. 
II  Trefpafs  of  a  villein  taken  into  bis  fervice  from  another,  &c« 
tile  defendant  fatd  that  the  villein  was  ffank^  and  of  frank  eftate, 
and  the  other  e  contra,  and  to  the  being  in  bis  fervice  faid^  that  be 
was  not  retained^  and  to  the  frank  e  contra,  and  found  that  be  was 
villein  to  the  plaintiff  but  was  retained^  and  gave  dama^  to  30I. 
and  at  the  prayer  of  the  plaintiff  they  fevered  them,  and  gave  281. 
for  the  price  of  the  villein,  and  40s.  for  the  lofs  of  the  fervice, 
and  after  the  plaintiff  releafed  the  demands  of  the  fervice,  and 
had  judgment  for  the  refidue*  Bn  Damages,  pi.  76.  cites 
22  H.  6.  30. 

12*  Maintenance  againft  two;  the  one  juftified  as  attorney  for 

certain  counfel^  and  gave  40d.  and  the  plaintiff  Jaid^  that  be  gave 

bs.  of  his  proper  money  to  a  juror  in  this  adlion,  and  the  other 

pleaded  not  guilty^  and  all  found  for  the  plaintiff  to  the  damage  of 

ioL     This  is  no  good  verdiA,  for  they  ought  to  have  fevered  the 

damages  $   for  it  appears  feveral  torts.      Br.  Damages,  pi.   91. 

^        cites  36  H.  5.  [6.]  28. 

L  ^54  J       13.  S«  in  trefpafs  againjl  two,  the  one  is  found  guilty  of  pari 

Daman's      ^"^  acquitted  of  the  reft,  and  the  other  found  guilty  of  the  reft^ 

pi.iot.ciiea  ^^d  acquitted  of  the  firft  part,  the  damages  (ball  be  fevered.     Br. 

17  Ad.  aa.   Damages,  pi.  91.  cites  36  H.  5.  [6.]  28. 

^'  **•  14.  Detinue  of  certain  rings  of  gold  with  precious  flones^  vix. 

tr.Verdia,  ^  rubie  and  a  diamond^  and  of  twelve  pieces  of  violet  coloured  cJotb^ 

l/(?.^  "  *  ^"^  '^'-  '*  »itf»rf,  in  a  tag  Jealedf  and  counted  of  feveral  damages 

for  each  thing  by  itfelf  except  the  money ^  and  iYit  jury  found  damages 

of^oLfor  ally  except  the  money ,  and  if  the  fluff  cannot  he  render  edy 

then  20/.  for  the  fluffs  and  loL  for  the  money  ;   and  the  bcft 

opinion  was  that  dhe  damages  (hall  be  fevered  for  each  rin^  and 

piece  of  cloth  by  itfelf.     But  fee  in  Mich,  i  R.  3.  fo.  i.  that  it 

is  admitted  that  [where]  the  declaration  was  to  a  fum  in  grofsy 

and  the  plea  non  detinety  and  the  jury  gave  damages  in  gro($  in 

like  manner,  and  therefore  judgment  was  given  for  the  plaintiff 

againft  the  opinion  of  feveral,  quaere  if  it  fhall  not  be  error. 

6r.  Damages,  pi.  141.  cites  i  £.  5.  5. 

Br.Vcrdia,       1 5.  jindy  by  the  beft  opinion,  in  quart  imp,  and  writ  of  darrein 

pl.97.citM  prefentmentj  the  jury  Jhall  fay^  whether  the  church  he  full  for  fix 

months  or  not^  by  reafon  of  the  damages  of  half  a  year  in  the  one 

cafty  and  of  damages  to  the  value  of  the  church  for  two  years  ii) 

the  other  cafe,  by  the  ftatute.    Ibid. 

Br.Vcrdia,     "I6.  And  in  writ  of  ravijhment  of  ward^  the  jury  Jball  give 

pi.  97.  citci  damages  to  lOO/.  if  the  heir  be  married^  and  if  not  20/.  or  fucb 

^•^-  Hie.     Ibid. 

S.  C.  cited        17.  In  refcous,  the  plaintiff  counted  that  the  defendant  held  of 

^'J'-^"  o  ^'^  hfi^^^yt  ^*^  lOJ.  payable  at  Michaelmas  ^nd  Eafter^  and  for 

Rep.  130.    the  rent  at  rear  the  plaintiff  difirainedy  and  the  defendant  made 

situ  S.  C.    refcous  ad  damnum^  lie*   and  the  defendant  pleaded  net  guilty. 

It  appeared  by  the  declaration,,  that  the  one  day  of  payment  was 

paji  and  the  other  noty  and  the  damages  are  not  fevered,  and  (6  tiie 

plaintiff  cannot  recover,  by  the  beft  opinion  ^  but  per  9rian  the 

a^ofl 


aAionlies  for  part,  and  for  part  not,  quaere  tnde;  (or  nothing 
fliall  be  recovered  in  this  adion  by  damages  whiph  are  intire,  as 
here.     Br.  Refcous,  pi.  28.  cites  9.H.  7*  3. 

18.  Error  on  a  judgment  in  ajp/e,  where  the  plaintiff  \i2A  made  Br.  Da* 
/////  to  thi  landy  and  to  a  rent  in  grofs^  and  damages  entirely  niagcs,  pi. 
affeffed,  where  the  title  to  the  rent  was  infufficienty  and  therefore  J  „'  J""^ 
the   judgment  was   reverfed  quoad    the  damages.      Mo.    142.  s.  P.  aod 
pi.  281.  *  Are.  cites  10  H.  7.  23.    Pennington's  cafe.  fo  "«  »» 

but  no  fuch  point  appearing  there,  they  all  feem  mifprinted)  and  that  it  Ihould  be  lo  H.  7. 
13.  a.  b.  pi.  17. 

19.  In  debt  on  a  leafe  for  a  year,  made  in  London,  of  lands  \n 
Wandfworth  in  Surry,  the  defendant  pleaded  four  pleas  triable  in 
Surry ;  one  iffue  was  found  for  the  plaintiff  to  the  damage  of  ltd. 
and  another  for  himy  to  the  value  of  lod.  and  a  third  for  him  to 
the  damage  of  ds.  id.  and  the  fourth  iffue  againfl  the  plaintiffy 
and  would  have  aflefled  the  cofts  of  ^y^vy  ifTue  found  for  th^ 
plaintiff*  by  itfelf,  as  they  had  found  the  damages  ;  but  the  Court 
ordered  them  to  tax  the  cofts  intire,  and  fo  they  did,  viz.  to  i8d. 
&c.    Keilw.  48.  a.  pi.  i.    Hill.  i8  H.  7.    Collet  v.  Hall. 

20.  Trcfpafs  brought  for  breaking  of  his  ckfe^  and  beating  of  his  5  Rep.  lol. 
fervantSyZni  in  his  declaration  he  did  not  lay  per  quod  fervitium  ■ci'ciS.C. 
fuum  amifit ;  damages  intire  were  given,  and  for  this  omifTion  in 

the  declaration  the  judgment  was  arretted.  2  Bulft.  102.  cited 
10  Rep.  130.  a.  Mich.  14  and  15  Eliz.  B.  R.  Pooley  v» 
Olborn. 

.21.  In  a  replevin  the  parties  were  at  iffue  upon  the  property^ 
and  it  Wds  found  for  the  plaintiffs  and  damages  intire  were  affeffed  i 
and  not  for  the  taking  by  itfell^  and  for  the  value  of  the  cattle  by 
themfelves;  for  the  judgment  upon  that  is  abfolute,  and  not  con* 
ditional ;  and  alfo,  if  the  plaintiff'  had  the  cattle,  the  defendant 
might  have  given  the  fame  in  evidence  to  the  jury,  and  then  they 
would  have  aflefled  damages  accordingly,  viz    for  the  taking  only.  L  ^55  1 


Godb.  98.  pi.  tie.    Mich.  28 and  29  Eliz.  C«  B.  Anon. 

22.  Error ;  the  plaintiff*  counts  ia  replevin  quod  adbuc  detinet  \  L^-  4«-  P^* 
and  the  jury  affeffed  the  value  of  the  heajls^  and  damages  intirely  ;  l^'f^^^ 


whereas  they  ought  to  fever  them ;  for  he  may  have  the  one,  and  Mich.  %i 
not  the  other ;  and  the  judgment  for  this  caufe  was  reverfed.  &  99  E^'^* 
Cro.  E.  59.  pi.  4.    Trin.29Eliz.B.R.    Afli  v.  Wood.  s.'c.*Upon 

ihia  writ  of  error  was  brought,  and  the  plaint  wai  of  looo  cattle,  but  the  proof  extended  but  to 
§65.  asd  notwUhftanding  the  number  <et  down  in  the  plaint  be  by  plea  of  the  defendant ^quodam 
modo  admitted,  and  the  leffer  number  furmifed,  and  the  contrary  not  proved  (hall  go  in  mitigatioa 
of  the  damagea,  and  the  jury  Ihall  conform  their  verdiA  in  the  right  of  damages  according  to  thtf 
proof  of  their  number,  notwithttanding  that  number  fct  forth  in  the  plaint  be  not  denied  by  the  de- 
fendant'a  plea,  and  fo  it  waa  put  in  ure  in  thii  cafe.  ■  Godb.  112.  pi.  135.  Wood  v.  A(h| 
S.C.  but  S.  P.  doea  not  appear.    ■  Ow.  1394  S.  C.  but  S.  P.  doca  not  appear. 

23.  The  defendant  promifed  to  do  fever al  things^  and  the  plain-  ^^^^S*  F'j 
tiff"  alleged  two  breaches j  one  whereof  was  in/uffcienty  and  the  de-  J.  Moor,  * 
fendant  pleaded  non  affumpfit  \  refolved,  that  it  (hall  be  intended  s.  C.  and 
that  thcjr  gave  damages, for  both  ;  and  2dly,  That  inafmuch  as  the  i"^*?'^^*^ 
jJainliff  bad  no  cauJc  of  damage  for  the  one,  therefore  judgment  Tniovinant 

given  \\i!tbrt%ck 


•ffigned  gj^eft  ibr  Ae  plaintiff  in  B.  R.,  wa»  leverM  in  the  Exchequer 
^^  Ulamber.  5  Rep.  108.  a.  b.  cites  it  as  ^^udged.  Mich.  jp-Ar 
Biid  it  ap.    31  £liz.    Moor  V*  Bedlc. 

pearedfthat 

jTor  thelwAe  Am/  m  esM/e  rf  m^lttfit  and  for  the  other  a  good  caolc,  and  iSk  wu  jmncd  upon 
boch,  aod  fouod  for  the  pliiiutiff  in  both,  and  damages  inttrcly  aflelTed.  The  plaumlT  coold  oot 
have  judgment.    Cro*  £.  6Sj*  pL  19.    Trio.  41  £lik.  C.  B.  Anoo. 

24.  In  tre(pals  for  hre^tking  bis  tUfe  cni  /failing  bis  irmft^  tbe 

Jurj  gave  damages  intire  as  well  for  breaking  the  dofe  as  (polling 

the  graFs,  whereas  the  plaintiff  had  ofify  thi  gar-grafs^  in^wbicb  <ofe^ 

trejpafs  quart  claufum  f regit  W9uld  not  lie  for  him^  and  therefore' 

coula  n^t'recover  the  damiiges.    3  Le.  213.  pi.  282*    Mich.  30  & 

31  Elizl  B.  R.    Hitchcock  V.  Harrey. 

Mo.  706.         25.  Error  was  brought  of  a  judgment,  and-affigned^  firft,  be«*' 

pi.  987.      caufe  the  a^on  is  an  a£Uon  upon  the  eak  for  iijiwrhing  bim  t9 

Ld.*p^!'    fxercifi  the  office  of  the  keeper  of  a  walk  in  the  fortfi  if  F.  and 

broke,  s.c.  fuppoftng  that  he  was  feifed  of  the  manor  of  S.  to  wbith  mamr  the 

»nd  judg.     fj^jjice  of  tbe  eujlody  of  tbe  fatd  forefl  appertained ;  and  that  be  and 

««?€«[.**      *^  ^^^fiy  wbofe^  hfc.  time  whereof^  fcf <.  by  reafon  of  the  faid  ojffice^ 

had  had^  ^c.  omnia  bona  CsT  catalla  forisfatla  within  tbe  faid 

*  forejl^  except  bona^  &  catalla  forisfaQa  fecundum  aJJ^am  fortflse^ 

6cc.  whereas  there  cannot  be  a  prelcription  to  have  omnia  catalil 

foris&da,  ice.  and  then  there  be  damages  demanded,  and  given 

for  a  profit,  which  he  could  not  have.   «A  third  error  affigned  was, 

becaufe  the  difturbance  is  alleged  23  December  per  auod  a  prsediSa 

23  Decern.  35  ufq;  10  Feb.  next  following,  he  loft  the  profits  of 

the  office ;  and  he  fliews  not  any  caufe  whereby  he  loft  the  profits 

from  the  23d  of  Decern.     And  yet  damages  are  given  for  that 

lime  adfo,  where  damages  are  not  to  be  given.    .For  it  is  not 

alleged,  that  he  was  kept  out  from  the  exercifing  of  the  office, 

nor  any  difturbance  aftdr  the  23d  of  Decern,  nor  with  a  continu- 

ando.    Wherefore  for  thefe  errors  and  impcrfe&ions  in  die  decla^ 

ration,  and  divers  others,  without  regarding  any  miatter  in  law, 

it  was  awarded,  that  the  firft  judgment  IhouM  be  reverted,     Cro* 

£.  560.  pi.  17.    Pafch.  39  Kliz.  B.  R,    Pembroke  (Earl  oi\ 

T.  Sir  Henry  Barkley. 

&  c.  cttcd        26.  Trefpafs  of  battery.     Two  of  tbe  defisndants  plead  defon 

&i^^rp.7.a.  affault  demefn.     The  third  pleaded  not  guilty .     Bodi  ilfiies  were 

found  for  the  plaintifi^,  and  feveral  damages  found  againft  them 

who  pleaded  feverally,  and  ruled  to  be  ill :  for  it  is  one  joint  and 

entire  offence  by  the  plaintifPs  adion ;  and  when  ail  are  found 

£  256  3  equally  guilty,  the  damages  ought  to  have  been  entire.     But  if  in 

trcfpafe  againft  divers,  tbe  one  be  found  guilty  in  part^  and  others  in 

alU  there  tbe  damages  ftiali  be  feveraK     Cro.  E,  86o«  |d.  32* 

Mich.  43  & 44  £Iiz«  C.  B.    Auften  v.  Willward. 

27.  In  battery  the  baron  jujlifiesjfor  that  tbe  plaintiff  a^aultet 
his  feme^  in  aid  of  whom^  Sec.     The  feme  by  herjetf  pleads  and 


jyjl i fits  de  Jon  ajffault  demefnf\  the  plaintiff  fdys^  de  injuria  fua 
propria  abfque  tali  cauJA  ;  and  both  iffues  found  for  tbe  plaintiffs 
and  damages  entirely  given^  and  now  alleged  in  arreft  of  judgment, 
that  the  trial  was  ill  j  for  tbe  feme  by  berfelf  cannot  plead,  and 

the 


^e  damages  being  entirely  aflfefTed)  all  was  ill ;  and  of  that  opinion 
was  the  Court;  and  Awarded  that  they  (hould  replead.  Cro. 
J.  239.  pi.  3.    Pafch.  8  Jac.  B.    Watfon  v.  Thorpe. 

28.  Error  of  judgment  in  affault^batifry^  and  wounding.  Error 
Was,  that  the  defendant  quoad  the  battery  and  wounding  was  not 
guilty  \  ^  quoad  the  ajfault^jujiijiest  The  ifliie  waS  joined,  de 
ion  tort  de  mefn.     Both  ijfnes  were  f^und  againji  the  defendant^ 

and  for  the  6rft  battery  and  wounding  bd,  damages^  and  for  the  ^i 

ajfault  id.  jamr.ges.     Per  Cur»  the  jurvou^ht  not  tahave  given  '^ 

images  for  the  ajfault^  for  it  was  included  in  the  Jir/i  ijfue^  and 

that  being  tried,  this  ifliie  needed  not,  and.  they  havmg  found  da* 

mages  feveral)  it  is  double  damages  for  one  and  the  fiune  thing, 

which  ought  not  to  be,  and  therefore  the  judgm^t  was  reverfed. 

Cro«  J.  251.  pL  5.    Nlich.  8  Jac.  in  B,  R.    Candiflie^s  cafe. 

29.  In  an  a£tion  of  trefpafs  againji  three  defendants,  ttie  firjl  ,,  j^^p.  y. 
pUads  generally  non  culp.  to  the  whole ;  the  fecpnd  pleads  at  to  tarty  ■•  b.  Miiti 
nw  culp.  and  the  tbird^  as  to  another  party  pleads  non  culp.    ifliies  ^  g^**,'^/'' 
joined  againft  them  all.     The  ]ury  found  the  frji  defendant  guilty  tbeve'dia    ' 
af  the  wh^le^  and  the  other  defendants  guilty  of  the  fever al  parcels ^  <|«aflM<i, 
and  did  zSt&intire  damages  tor  the  plaintiff,  and  judgment  given  5^^^%**** 
accordingly  in  C  B.  for  the  plaintiff,  and  a  writ  of  error  brought  were  »flcr. 
to  reverie  the  iudgment,  and  this  only  affigned  for  error,  quia  fed  fevctaW* 
juratores  fe  male  gefferunt  in  veredi&o  dando  Curiae,  this  is  a  ^y^^^f^ 
clear  error,  and  for  this  error  judgment  was  reverfed  per  Curiam,  daidcnovo 
and  a  new  trial  to  be  had.    Bulft.  50.    Mich.  8  Jac.    Mills  v. ^»«  »^»'d- 

cd,  and  all 
the  ifliirs  found  for  the  plaiDtiiF,  and  intire  damages  aflefTed,  but  by  reafon  of  difcontinuaDcn  the 
judf  roent  was  lorcrfed.        ■■  ■  CfO.  J.  ^3.  pK  5.  S.  C.  and  judgment  reverfed  for  waat  •£ 
«ofltintt«aces. 

30.  If  an  a£lion  of  debt  be  brought  upon  two  centrals  and  both 
found  for  the  plaintiffs  in  that  cafe  the  jury  may  tax  damages 

intire }  but  the  (afer  and  better  way  is  to  fever  the  damages  ;  for 
it  may  come  to  pafs  that  an  aStion  will  not  lie  for  one  of  the 
two,  and  if  it  will  not  lie,  then  your  labour  and  charge  is  loft. 
Brownl.  70.    Hill.  9  Jac.  Anon.  f^S?  1* 

dr.  Trefpafs  of  ajfault  and  battery  as:ainft  two,  who  plead  not  But  ether. 
ty,  and  verdid  for  the  plaintiff  againft  both.     The  jury  affeffed  ^^^^^  j,"  »'*f* 
iral  damages  to  the  plaintiff,  and  cofts  Xxs  the  plaintiff'^  entirely  {^^^-^J^}*'" 
againft  both,  and  held  good.    Bulft.  157.    Trin.  9  Jac.    Sampfon  earryiMg 
y.  Cranfield.  ^wajbix 

trees,  dec. 
Tor  it  it  a  joint  ad»  and  tbe  damages  are  Co  be  intire;  but  in  the  cafe  of  battery  it  is  not  a  Jcint  «r/SP« 
lor  tbe  battery  of  tbe  one  cannot  be  the  battery  of  the  other,  and  the  battery  of  one  may  be 
grcate^'than  of  tbeother.    Bulft.  157.  in  cafe  of  Sampfon  v.  Cranfitld.  ■  ■  S.C.  cited  aa4oth« 

irft  point,  Arg.  and  f»id,  that  every  trefpafs  it  joini  and  feveral  both,  and  not  guilty  is  the  fcyer^il 
plea  of  them  all;  for  one  may  be  round  guiltvi  and  the  other  not,  and  confequenily  there  is  no 
difoence  where  the  pleat  are  joint  and  where  feveral,  and  Hcydon*a  cafe  ia  expreftty  (0.  a  Show. 
470.  Pafch.  «.  Jac.  2.  B.  R.  in  cafeof  Radney  v.  Strode.  >  tarth.  19.  Mich.  3  Jac.  Rod- 
sey  V.  Strode^  S.  C  adjudged  and  affirmed  in  the  Exchequer  Chamber,  and  in  parliament,  whicia 
was  trefpafs  againft  three,  and  the  jury  found  them  all  jointly  guilty,  but  fevered  the  damages  which 
Wight  to  hive  bet  n  joint,  but  by  ine  plafatiiTs  entering  a  noli  proirqui  as  to  two  of  the  defendants, 
the  lault  in  the*  verdt£t  wascured.^— — 3  Mod.  101.  S.C.  and  admitted  that  the  damages  Ihould 
be  tmire  where  the  aftion  is  joint ;  but  where  the  fa6^s  are  (everal,  damages  Ihould  be  a (Fc (Ted 
fcverally;  but  per  Cur.  when  feveral  are  found  guilty  crimioallyi  the  damages  may  be  fevered  in 
proportion  to  their  guilt;  and  judgment  for  the  plaiotiff. 

Vol.  VII.  U  32.  Where 


It  R'p.  5.  y..  Where  an  aftion  of  battery  is  brought  agatnft  fiveraU  »<!. 
Sir  Joho  j|jg  defendants  are  all  charged  with  one  bat|pry,  though  the  decla* 
S^,  s!*c.  ratiom  are  feveral^  yet  they  being  with  zJtmuUumy  ^c.  (hew  that 
Tcfolvcd  ac-  they  are  joint  trcfpaffcrs  there,  though  damages  are  feverally  given 
cordingly,  ^^j^  vcry  different,  as  200I.  againft  one,  and  25I.  againft  another, 
other  de-*^  &c.  yet  what  are  given  againft  one,  fliall  fcrve,  and  may  be  taken 
fendanit  ire  againft  the  Other  ;  and  if  the  damages  are  too  g^eaty  any  of  the 
fhiyj^nd  defendants  may  have  an  attaint^  though  he  be  not  the  lame  party 
C*y»?ihar  againft  whom  the  verdift  was  found,  and  fo  a  Judgment  in  C.  B. 
wiihthii  was  affirmed  in  B.  R.  Cro.  J.  348.  pi.  2.  Trin.  12  Jac.  B.  R. 
44E'j7.b.  ^-  Co*^*^  V-  Heydon. 

ftdjudgcil  in 

point,  and  F.N.  B.  107,  (E)  iccordtngly. Brownl.  «33.    Hcydoo  v.  Siiks,  S.  C.  thtt 

execution  waa  given  againft  aU  the  defeiwaiiu  for  the  gi  atcft  damagca. 

Brown).  jj.  In  trefpafs  for  breaking  bis  houfe  and  beating  him^  if  it  be 

V?jeni^»,  ^i^i^fl  Jo'^f  trefpajfors^  there  can  be  but  one  fatisfaifion^  and 
S.  C.  the  *  therefore  if  they  are  fucd  in  one  adion,  though  they  xmlj  fever  in 
pUintitf  '  piggf  0„j  ijfaesy  yet  one  jury  (hall  affefs  damages  for  all  i  and  a» 
feve"rai  dH-*  ^^  *®  damages  he  that  is  no  party  to  the  iffuc  ibkW  have  an  atuint, 
m^gcs,  but  as  well  as  his  fellows,  and  if  they  are  fued  in  feveral  aSionSy  though 
(■» »»  **«y-  the  plaintiff  maltes  choice  of  the  beft  damage,  yet,  when  he  hath 
hc"inay  taken  One  fatisfedion,  he  can  take  no  more,  and  if  he  requires 
chufethe  two,  an  audita  querela  will  lie.  Hob.  66*  pi.  69.  Trin.  12  Jac. 
*>«*•  Cocke  V.  Jennor. 

Aio.S87.pl.  34.  In  cafe  for  not  grinding  at  plaintiff's  milly  a  fault  was,  that 
thedama»a  ^^  ^JPi^'^^  '*'  breach  anno  12,  tf  diverjis  vicibus  between  that 
being tbtire.  ond  anno  2y  whlcb  was  long  before  the  plaintiffs  had  intereji^  and 
Jy  afleflrd  the  damages  were  given  intlre  upon  not  guilty  to  the  whsUy  which 
ftult^of***"  ^™^S^s  fliall  be  underftood  to  be  given  not  according  to  the  law, 
finding  but  according  to  the  allegation  of  the  plaintiff,  who  lays  his  da- 
.irom  the  mages  for  all,  and  the  verdi£l  of  laymen,  who  find  him  guilty  d^ 
fhc'ii  T«c.  P'^^"^*®^  to  the  damage  of,  &c.  and  makes  no  difference  that  the 
whereas  the  fpecial  breach  IS  right  anno  12,  and  the  reft  comes  by  diverfis 
kafeofthc  diebus,  like  a  trefpafs  with  a  continuando,  for  which  aamage  is 
wirmfdc  alfo  given.  Hob.  189.  pL  233.  Trin.  14  Jac.  Harbin  &  Ux. 
but  in  the     V.  Green. 

a  1  Jac.  the 

jndgmcnt  wa>  arretted.  Bcownl.  aS.  S.  C.  and  iipoa  motioo  is  arrefl  of  judgmest  it  wi$ 

adjudged  naught, 

34.  In  affumpfH  the  plaintiff  counted  of  two  feveral  affumpfits^ 
whereof  one  was  an  exprefs  affumpfit  for  137/.  and  the  other  was  an' 
implied  affumpiit  for  48I.  the  defendant  pleaded  nan  ajffumpfit  gene- 
rally  \  this  extends  to  both  the  affumpfits,  and  entire  dami^es 
being  given  was  held  good.  Jenk.  331.  pi,  63.  cites  Cro.  J.  544* 
[Mich.]  17  Jac.    Heath  v.  Dauntley. 

35.  Adion  upon  the  cafe.  The  plaintiff  declared  that  be  at  L. 
fuch  a  day,  &c.  lent  to  the  defendant  a  gelding  to  rich  from  L*  to  tbi 
city  of  E.  and  fafely  to  re-deliver  it  back  to  the  plaintiffs  and  that 
the  defendant  to  deceive  the  plaintiff  rid  the  gelding  from  £.  to  E. 
and  from  E,  to  £•  andfo  abufedhimtbtreby^  that  be  Ucamt  of  little 

Mfortt, 
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Vhrth^  and  notwhhjlanding  at  E.  he  required  him  to  n^deltver 
bim  fuch  a  dajy  he  refujed  to  re^deltver  him.  intire  damages 
being  given  for  all  tneJe  torts,  all  the  Court  delivered  their 
opinions  feriatim,  that  the  trial  was  good  and  the  damages  well 
•affefled.  Firft,  becaufe  the  principal  tort  was,  the  not  delivering 
upon  requeft  at  Exon,  according  to  the  contrad.  And  then  when 
he  denied  the  re-delivery,  and  after  converted  him  to  his  own 
u(e,'  the  plaintiff  may  well  have  an  ad^ion  for  both,  and  together. 
And  although  perhaps  the  defendant- might  have  demurred  (as  the 
r«ord  Herbert  conceived)  for  the  doublenefs  of  the  declaration  i 
ytt  when  he  demurred  not  to  it,  but  pleaded  not  guilty  of  the. 
prcmifles,  and  is  found  guilty,  that  makes  the  declaration  good^ 
and  there  is  not  any  caufe  to  ftay  the  plaintiiPs  judgment,  Cro^ 
C.  20.  pi.  13.    Mich.  I  Car.  C.  B.    Whyte  v.  Ryfden. 

37.  Trover  and  converfion  of  200  loads  of  coals ;  upon  non 
guilty,  the  defendants  were  found  feverally  guilty  for  fever  al  toad s^ 
tf»^  were  fonnA  feverally  not  guilty  for  the  refidue^  and  intire  cofts  j 
refolved,  by  all  the  Juftices  and  Barons  on  error  brought  in  the 
Exchequer  Chamber,  that  the  plaintiff  Ihould  have  feveral  da* 
mages ;  for  being  found  feverally  guilty  of  feveral  parcels  X:on- 
verted,  he  fliall  have  judgment  accordingly.  Cro.  C.  54.  pi.  13* 
Mich.  2  Car.    Player  v.  Wafn  and  Dewes. 

38.  Trcfpafs.  rlaintiff  declares,  that  the  defendant  did  hreal^ 
bis  clofej  and  eat  his  grafs^  &c.  cum  avtriis  fuisy  viz.  oxen^  Jheep^ 
b^Sj  avibus  Jnglice  turkies  ;  and  the  judge  in  this  cafe  did  ho]d| 
that  turkies  are  not  comprifed  within  the  general  word  aVeria^ 
which  is  an  old  law  word,  and  thefe  fowls  came  but  lately  into 
England,  and  upon  this  it  was  directed  to  fever  the  damages  ;  for 
otherwife,  if  the  damages  (hall  be  jointly' given,  and  if  it  be  ill 
for  this  of  the  turkies,  for  the  reafon  above  faid,  it  wilt  overthrowf 
all  the  verdid.  Clayt.  50,  51.  pi.  88.  Auguft  13  Car.  before 
Barkley,  judge  of  affife.    Ufley'scafe. 

39.  W.  brought  an  aftion  of  trefpafs^  for  ajfaulting^  heating^ 
and  wounding  him^  againjt  four  feveral  per  Jons  ;  three  of  them  plead 
not  guilty^  and  %r^  found  guilty ;  and  the  fourth  pleads  not  guilty  t9 
fartj  and  juftifies  for  the  reJU  v/z.  the  wounding  only^ ;  yet  the 
verdia  was  found  generally  for  the  plaintiffs  and  intire  damages 
ajfeffed^  and  ludgmcnt  given,  and  a  Writ  of  error  was  brought,  an4 
the  error  affigned  was,  that  the  damages  ought  not  to  be  intire 
againft  all,  becaufe  that  the  fourth  perlon  was  only  found  guilty 
of  part  of  the  trefpafs,  viz.  the  wounding,  and  therefore,  as  to  • 
him,  the  damages  ought  to  have  been  fevered,  in  relation  only  to 
the  wounding,  and  not  as  it  is  ;  for  fo  damages  (hould  be  givea 
twice  for  the  fame  thing  ;  firft  againft  the  three,  and  then  againft 
the  fourth,  which  the  Court  granted,  and  r  ever  fed  the  judgment* 
Sty.  5.    Hill.  aiCar^    Whit  well  v.  Short. 

40.  B.  brought  an  aftion  of  trefpafs  againft  D.  in  C.  B.  for 
taking  away  three  cows^  and  had  judgment  againft  him  upon  a  nil 
dicit.  The  defendant  brought  a  writ  of  error  in  this  court  to 
reverfe  the  judgment.  The  error  affigned  was,  thzt  for  two  of  the 
ffWf  tb(r$  W0S  n9  value  declared,  and  yet  satire  damages  were 
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given  fir  them  ally  which  was  not  good<    Roll  Ch.  J.  did,  tbi^  is  a. 
judgmeni  upon  a  nil  dtcit,  and  fo  there  is  no  rerdid  to  help  it* 
Sty.  174,  175,  Mich.  164.9.  B.  R.    Dell  v.  Brown. 

41.  In  an  adion  of  trejpafs  fir  Jijhing^  and  cutting  dwun  tivo  acres 
of  oziersy  *the  daniages  ought  to  be  feveral,  as  the  trefpafs  is ;  per 
Cur.  Keb.  18.  pi.  51.  Pafch.  13  Car.  2.  B.  R.  in  evidence  ton 
jury  in  cafe  of  Rich  v.  HalL 

42.  If  any  part  of  the  declaration  be  uncertain^  and  intire  da* 
mages  are given^  the  plaincifiP'  can  have  no  judgment;  but  in  the 
certainty  of  the  allegation,  the  Court  requires  no  more  than  the 
nature  of  the  thing  required.  Gilb.  Hill,  of  C.  B.  98.  cites  2 
Saund.  319.  Pafch.  23  Car.  2.    Bennet  v.  Holcomb. 

C  ^59  3  +3'  'I  ''^fp'^  ^^^  eiitriDg  his  clofe,  and  moving  and  carrying 
away  his  corn  and  grafs  there,  &c.  with  a  continuando  of  the  fame 
cutting  and  carrying  away  from  the  1 6  Auguft  21  of  the  King 
now  to  30  Sept,  22  of  the  King.  ,  It  wa^  moved  in  arreft  of 
judgment^  that  it  ras  impoinhle  that  when  he  had  cut  the  corn 
there  growing  the  16th  Auguft  21,  that  he  (hould  continue  cut- 
ting till  30  September  22.  But,  per  Vaughan  Ch.  J.  there  is  a 
difference  between  things  legally  i/npojiblcy  as  in  the  cafe  of  aflump- 
fits,  there,  though  one  be  bad,  yet  it  (ball  be  prefumcd  that  the 
jury  gave  damages  for  it,  becaufe  it  is  only  legally  impoffible  ;  and 
non  condat  to  the  jurors,  whether  by  law  it  were  good  or  not  i 
,  but  where  a  thing  is  naturally  impofftbUj  as  it  is  here,  it  cannot  be 
'  prefiuned  that  the  jurors  gave  any  damages  for  that  which  they 
might,  by  prcfumption,  know  to  be  impofBble.  Sed  adjornatur. 
Freem.  Rep.  83.  Pafch.  1673.  C.  B.    NichoUs  v.  Reeve. 

44.  In  the  declaration  there  was  an  indebitatus  affumpjit^  and  ki" 
tin  dasnages  were  given  \  and  it  was  not  fiid  fir  what  he  tvas  in^ 
debted\  fo  that  it  might  be  for  a  bond,  or  rent,  &c.  And  it  being 
bad  for  that  part,  quod  confiiium  non  ne gavit,  it  was  bad  for  the 
whole;  and  fo  judgment  arrefled.  Freem.  Rep.  r62.  pi.  177. 
Trin.  1674.    Gadburv  v.  Day. 

45.  Trefpafs  againjt  A,  B.  and  C.  fir  an  aJTault  and  battery  and 
tmprifinmentj  and  taking  two  filver  buttons^  &c.  B.  and  C,  plead 

■  not  guilty  to  the  whole^  upon  which  they  were  at  iffue^  and  A,  as 
to  the  firce  and  arms^  pleads  not  guilty ;  and  as  to  the  refsdue  of  the 
trefpafs^  aflio  wii,  kc.fir  that  the  plaintiff  ajaulted  tbem^  and  fo  to 
iflue  (but  fiy  ^^thing  if  the  imprfonment^  and  taking  the  buttons ») 
I'he  plaintiff  had  a  verdidl,  and  intire  damages ;  adjudged,  that  the 
plaintiff  having  charged  them  all  jointly  with  the  vrtiole  matter, 
though  one  of  them  had  committed  the  oattery,  another  had  been 
guilty  of  the  imprifonment,  and  the  third  of  taking  of  the  buttons, 
yet  being  all  done  at  one  time,  they  were  all  guilty  of  the  whole, 
and  fliall  be  charged  all  of  them,  with  the  whole  damages,  3  Lev. 
324.  Hill.  3  W.  and  M.  in  C.  B.    Smithfon  v.  Garth. 

46.  An  aSiion  wzs  fir  words  fpoken  at  fever al  times^  viz.  He  got 
a  witnefs  to  forfwear  himfelf  in  fuch  a  caufe^  you  or  he  (inuendo 
the  plaintiff)  hired  one  B.to  forfwear  himfelf.  And  for  thefe  fol- 
lowing words  fpoken  at  another  time  ;  two  dyers  are  gone  off  (in- 
nuendo become  bankrupt)  and,  for  ought  I  know^  H.  will  be  fo 

too 


too  within  this  time  twelve-month ;  verJi<5l  for  the  plaintiiF,  and 
joint-damages  given.  Judgment  for  the  plaintifF.  lO  Mod.  196* 
Hill.  12  Ann.  B.  R.    Harrifon  v.  Thornborough, 

(E)     How  to  be  given.  ™*'"^rJ! 

In  what  Czitsjom/ly  to  the  PJauitifFs.   .  set  m.  b^- 

To  Baron  and  Feme.  jvmeU.b) 

f  r.  1 N  sn  i^fe  by  hsron  and  feme^  if  it  be  found  they  wtri  dif-  B^-  Joinder 
1   fiifed^  they  fhall  recover  damages  of  the  ijj'ucs  in  common.  1 1  p'J,^**cilJ. 
H.  4.  16.  b.  17.  adjudged,]  s/c^i 

s.  p.  ac. 
eordingly.-— — Br.  Judgmcfit,  pi.  to.  eitfsS  C.  A  S.  P»  Br.  Damagct,  pi.  51.  citei 

S«  C.  A.  S.  P. Kiuh.  Ju(igment,  pi,  70.  «itc»  S.  C.  i  liift.  336.  cUe»  Trin.  4 

U.  4.  Rot.  C4.  Coram  Rrg.    Bui €hcUer'»  cafe. 

[260") 

[2.  But  if  it  be  found  that  certain  g99ds  of  the  baron  were  taken  r*-^^-^ 
upon  the  land^  the  baron  only  ihall  have  judgment  for  the  da-  ^°^-  57»- 
mages  for  them.    11  H.  4.  17.  adjudged. J  nu^ 

£^Si  pi*  51*  cites  S.  C. Br.  Joinder  en  A^on,  pi.  98.  cites  S.  C— — Br.  Judgment,  pi.  ao. 

ciiei  S.  C. Fiizh.  Judgment,  pi.  70    cites  S.  C. a  Inft  836.   Ld,  Coke  cites  S.  C.  and 

f  H.  6.  30.  b.  and  fays,  that  in  aflife  brought  by  the  baroa  and  feme,  be  and  bis  feme  (hall  recover 
iciCmof  the  land,  and  he  alone,  upon  that  original  brought  by  him  and  her,  Oiall  have  dam«gcs» 
%vhich  is  worthy  of  obfervation.  fBui  ii  feems,  this  is  to  be  undrrftnod  only  of  damages,  as  10 
the  gMods]-— -Ibtd.  citrs  Trio.  4  H.  4.  Rot.  94.  Burchcftet's  cafe,  where  damages  for  ihe  goods 
tverc  to  both,  and  for  that  reafon  the  judgmtnc  was  reverfcd,  bccaufe  the  wife  lud  noihing  in 
fhem* 

[3-  In  trefpafs  by  baron  and  feme,  for  imprifoning  the  fcnu  tiU  Br.  Dama. 
0Jin\t-paid\  for  all  the  trefpafs  but  the  fine  they  fliall  recover  da»-  *fi;^*c^ll 
ix>ages  in  common,    ix  H.  4.  i^.  bj  Fuxh  jud^. 

neot,  pi.  70.  cit«  S.  C, 

[4,  hut  f^  the  fine  Hit  baron  (hall  recover  damages  only,  ij  Br.  Dama- 
H.  4*  16,  b.  bccaufe  it  was  hts  chattel.]  du.s'c— 

fit  ah.  Judgment,  pL  70.  cue*  i».  C. 

5.  Ifbann  and  feme  recover  in  writ  ofward^  and  the  baron  diei^ 
the  execution  of  damages  (hall  furvive  to  the  feme,  and  not  to  the 
executors  of  the  baron.  Br.  jointenants,  pi.  6i.  cites  19  £•  3. 
and  Fitsb*  Scire  Facias,  119. 

6.  In  quttr$  impedxt  againji  baron  andfem$y  the  plaintiff  re^werei 
by  falfe  oath ;  the  baren  died,  and  the  feme  brought  attaint  for  the 
damages  Usfied  of  the  goods  of  the  baron^  and  yet  the  feme  by  the 
attaint  vi^  rtftored  to  the  damages  loft,  and  to  the  advowfon,  and 
recovered  other  damages  by  the  attaint;  becaufe  if  the  iirft  da- 
mages had  not  been  levied  of  the  goods  of  the  baron,  they  (hould 
be  levied  cH  the  goods  of  the  feme,  who  was  party  to  the  judg- 

•Aient^  aad  therefore  the  attaint  furvivtd  as  well  for  datnages  as  for 
Slfe  principal.    Br.  Jointenants,  .pi.  46.  cites  46  AiT.  8. 

7.  In  trefpafs  of  the  battery  of  the  baron  and  feme ^  the  jury  (hall  Br.  Tref. 
fcvtr  the  damages s  but  for  the  one  part  the  writ  wa«  abated;  ^'i^'.^^^.* 

U  3  for 


tor  tfaelMuron  and  feme  ihaU  not  join  in  batter]^  of  the  baron.   &V 
Damages,  pi.  85.  cites  9  E.  4.  51. 

8.  Li  debt  on  a  bond  made  to  K.  a  feme  dumfola^  who  afterwanb 
married,  and  the  affion  was  brought  ij  K.  and  her  hufiand^  and  the* 
'  jury  aflefied  the  damages  to  the  baron  and  fenu  ratione  detentionis 
debits^  and  held  good ;  for  the  damages  uall  be  to  both.  Cro. 
£•  259*  pL  42.  Mich.  33  and  34  £Iiz.  B.  R.  Gumey  t. 
Cleerc. 

(F)     To  Joint-Tenants.     [Given  jointly  in  what 

Cafes.J 

ttt2b.Judg.  [i.  T  F  two  joint'-tenants  bring  an  affife^  and  the  one  is  Jeveredj'^ 
ei  rt  s^c  —  X  it  be  fotatd  that  the  other  had  goods  taken  upon  the  landy  he 
Br!*p«ma.  fliall  recover  ible  damages  for  them.    11  H.  4.  17.] 

ges,  pi.  51. 

eitra  S.  C.  tHat  if  three  jointenants  arc,  and  one  of  them  releafrt  to  one  of  the  othera*  and  they  are 

diilciied,  the  damagea  (ball  be  fevered  for  the  third  part  j  j>er  Weftbury. — a  Inft.  a^  S.  P.—* 

[261  1      2.  If  two  bring  aJfUe  of  mortdancejler^  and  recover^  and  om  £§$ 

before  execution^  the  <uimages  ihall  not  furvive  ;   contrary  afier  ex^ 

icutionofthe  land:  but  in  debt  and  trefpafsy  the  damages  ihall  fur* 

vive,  and  herewith  aerees  Fitxh.  Execudon  255.    The  reafon 

feems  to  be,  becaufe  before  execution  of  the  land,  the  damages 

fliall  be  of  die  nature  of  the  land ;  contrary  after  execution.    Br. 

Jointenants,  pi.  56.  cites  14  £.  3.  and  Fitz.  Execution  75. 

^ThUiiac-      3,  In  ajjtfe  byfeveraly  \(  one  is  nonfuited^  this  is  not  [*the  non- 

thc*year^*    ^"'^  of  the  Others]  but  only  for  the'  quantity  of  damages  [for  him- 

b  >ok,         felf]  and  he  (hall  be  fummohed  and  fevered,  and  the  omers  (hall 

jfhich  citci  proceed  and  recover  their  parts  of  the  land  and  of  the  damages,* 

k' il  h\  ^^  ^^  damages  fevered,  quod  nota.    Br.  Damages,  pi.  ic^  cites 

*  *'   ***■  16  Air.  14.  -  ^ 

{F.  2)     Recovered.    By  Parceners ;  and  How« 
Jointly,  or  not. 

I.  npENANT  for  life^  the  reverjion  to  two  coparceners^  dkl 
X      wajiy  the  one  parcisner  had  tjfue  and  died^  the  tenoKt  £i 
waji  againy  die  other  and  the  niece  jomed  in  waft,  and  this  mat- 
ter was  found,  and  they  recovered  the  place  wafted  and  treUa 
damages,  viz.  each  recovered  for  the  laft  veaft,  and  thttypthcr  da«« 
Biages-only  for  the  firft  waft,  and  fo  fee  that  damag^liirviveda 
Br.  Jointenants,  pL  48.  cites  45  £.  3.  3. 
Br.  Judg.        2.  If  abatement,  or  wajl^  be  done  againft  two  copareenefs,  and 
^*!'^iiri'     *«  ^»^  *^J  #^  ^«^  ^*" »  and  the  ijfue  and  the  other  join  and  re-» 
sx.&s  p.  cover  the  land  ;  yet  the  damages  (hall  be  fevcredi    Br.  Joinder  ilf 
^^Br.    Aflion,  pi.  98.  Cites  U  H»  4.  16. 

pi.  5 1  •  cUci  S.  C.  dc  S.  Ft 


3*  If  three  coparceners  recover  land  and  damages  in  an  ajfife  of  * 

mortdancejler^  albeit  the  judgment  be  joint,  that  they  ihall  recover 
the  land  and  damages,  yet  the  damages  being  accejfary^  though  they 
.be  perjinaly  do  in  judgment  of  law  depend  upon  the  freehold^  being 
the  principal  which  isfeveral.  And  though  the  words  of  the  judg- 
inent  be  joint,  vet  fhall  it  be  taken  for  diftributive.  And  there-> 
fore  if  two  of  them  die^  the  iotire  damages  do  not  furuive^  but  the 
third  (hall  have  execution  according  to  her  portion ;  and  this  is 
another  exception  out  of  our  author's  rule.  But  if  all  three  had 
fued  execution  by  force  of  an  elegit^  and  two  (f  them  had  diedy  the 
third  ihouki  have  had  the  whole  by  furvivor,  till  the  whole  da* 
mages  be  paid.    Co.  Litt   198.  a. 

4.  If  the  aunt  and  niece  join  in  an  a£lion  of  wafle^  for  wajle  done 
in  the  life  of  the  other  Jifler^  the  aunt  (hall  recover  the  damages 
only,  becaufe  the  fame  belongs  not  by  law  to  the  niece.  And 
feme  hold  the  damages  in  that  cafe  to  be  the  principal.  Co,  Lite, 
J98.  a. 

As  to  giving  Damages  Jointly,  See  Judgment  (£}, 
(G)     Agqmfi  Whom  they  (hall  be  given.  [  262  ] 

[  I  •   Y  ^  *^  ^^^  P^^  himfelf  to  his  bailiff  in  an  avowry^  the  plain- 

JL  tifF  (hall  not  recover  damages  againft  the  lord,  but  only  Titzh.  Da^ 
againft  the  bailiff;  for  the  bailiff  only  continued  party  to  the  ilTue,  magcpUo. 
8  H.  6.  5.  Curia.    Brook  Damages,  68.]  ^""  ^-  ^* 

f  2.  In  detinue  for  a  writing  again/i  executors^  fuppofing  it  come  Fiuh.  Di- 
Into  their  hands  afiet  the  death  of  the  tejiator^  if  the  executors  have  n>»8c..P*» 
been  at  all  times  ready  to  render  it  after  it  came  into  their  hands,  s!*c/iha*itt 

&C.      12  £•  3«  9.  b.]  fii'ch'cafc 

no  da  majors 
fliall  be  given  igainft  them,  ■    See  (O)  pi.  5.  infia  S.  C, 

3.  Stat.  Glouc,  6.  £.  I.  cap,  i.  JVhereas  heretofore  damages  D»magci 
were  not  awarded  in  afftfcs  of  novel  diffeiftn^  hut  onfy  again/i  the  '^''^^^^^ 
dijfetjors.  f.rc,  agahft 

a/ry  ittt 
etgaimfi  the  iijiifir^  per  Littlctoa,  Pool,  and  Spilman,  quod  verum  eft.    Br.  Damages,  pi.  153. 

cicea  37  H.  6.  35. Before  thit  lUtutc  the  difleifee  had  no  damages  againit  ;»ny  but  the  diirrilur 

bimfclf,  by  realon  whereof  the  ftaiute  gave  danages  Mmfi  tht  mtjnt  occupitrt  fir  the  tfM/mfi* 
titncy  if  tbt  dljfeiforst  and  this  remedy  it  given  to  the  diircifec  iyajpftwly^  and  not  in  trclpals; 
for  It  if  againfi  the  fame  perfon  that  did  the  difTcifm,  and  he  (ball  aittwcr  for  \\\  the  damaj^es ;  for 
if  one  diOcifes  me,  and  infeofFs  B.  who  cuu  wood  on  the  land,  andf  C.  difTcifcs  B.  and  do  a  trc(^ 
p^faon  the  land,  or  J.  S.  cuts  the  trees,  the  poffefTion  of  the  fee  of  B.  beinc  in  B.  my  diflfcifor,  yet^ 
when  I  rcwenter,  B.  ia  chargeable  to  me  in  trefpafs,  for  ihe  wholr:  trefpaia  done  by  any  perfon  in 
Ibe  mcaa  t&oie,  and  he  has  remedy  over  againft  any  perfon  ibat  was  trcfpadbr  to  bim ;  per  Cur, 
kcilw.  &•  b.  pi.  9.  Mich,  is  M.  7.  in  Ld.  Brooks's  cafe, 

4«  {%\  •  J^  is  provided^  that  if  the  dijfeifirs  do  alien  the  landsy       •  ^'  ''''«• 

^     *    *  of  thit  Unf 

Memdi  only  tc  them  that  eamf  in  hy  title,  as  by  feoiFmrnt  or  fine  afier  ihe  iiffeifin ;  lut  Sy  ejuity  it 

ixtemdi  io  thorn  that  eame  im  hy  turimg^  and  to  them  a//o,  Vfhofe  ejate  %tw  hffore  the  dijftifin :    for 

■.jpUDple,  if  the  diOetfor  were  diflftilcd,  the  fecond  dilTcifor  was  within  tbis  iUttue ;  fni  it  be  that 

^'^mci  in  by  title,  IHall  be  within  the  remedy  of  this  law,  a  fortiori,  he  that  comes  in  by  wrong  ; 

•ad  io  it  is  of  all  oiberij  that  come  ia  under  the  dlUcilbri  though  it  be^  by  alicii«uoo«  a  lutt. 


*6z  pmoBM*' 

A/0  !ejitfifjmrtt  or  fnMJvT  fy  JfMtwfe*  ftaple,  or  merebaat,  «r  thi  Uk§f  nUf  Atfi«  iirT  <  riilHiH 
>ft«i/  he  mcc^tiMted  m  mum  oeempler  withio  this  ttatQtc,  but  he  that  bat  Uk  iahcritaacc,  or  frcchoM  tf 
the  Icatt ;  otberwifc  he  it  «x  faid  to  be  a  tenant  of  the  laodi  and  io  aauch  it  implied  ia  ihii  wor4 
(•ilnt)  which  cannot  be  intended  of  a  leffre  for  years,  dec.  where  he  that  bringa  the  aflirc,  hu 
rij(ht  to  the  inheritance  or  freehoH  ;  hmt  n'berr  ttnant  hj  Jlmtutt  merchant,  or  Aaplci  6^r.  ir/afj  n 
•jifi%  there  Mftwjw  jntrt^  9r  :tnmnt  hj  fi^tuH^  ncrenaot,  or  ftaplc,  dee.  m^tea  avaa  tctup'm^ 
bccattle  the  puiniiif  in  the  alfifc  haa  right  but  ip  a  cbattle.    a  Inft.  aS^. 

*  Hrreupoii  •  «  Andbovf  n^  whirerf  damages  may  be  levied^  they  H  whtje  bands 
thriT'^r.   y*'*  tenements  Jhall  ceme^  fktU  he  cketrged  with  the  damages  \ 

clufiont  in  law  ;  that  Iftbt  diffelfw  iefmffchmt  fjiilJ  tb§  wMt  d€mttge»,  he  hfiiify  U  St  cUrfid 
therewith  t  (or  then  ihii  liatute  extendt  not  to  the  tenaoi ;  and  at  it  appeart  bv  the  prcamhk,  he 
wat  not  anfwerable  by  the  common  law.  The  lecond  conUufion  it,  that  fir  the  h/tJkitiKy  ^ 
the  difelfmr^  ih*  lemuit  ftuUl  amfufcr  ihe  damages  by  ihit  ad.  The  third  coiicluhon  it,  thit  ij  tkf 
dl/hijer  he  mhie  lo  yield  part,  and  mti  the  wh^e  damages,  hetkj^ll  he  tharged^  and  therefore jvdfp 
meat  it  ever  given-  at  well  agaiaft  the  dilTciior  (though  he  be  fouad  iniuAcicnt)  at  ^tiaUtht 
tenant,   a  In&.  284* 

+  The  So  t  tbat  every  one  JbaB  kn^Mt  fir  his  tisne, 

hereof  it,  quod  bonat  fidei  poffcflbr  in  id  tantum,  ^uod  ad  fe  pervencrit,  renetur,  Herrapaa  kvt% 
couctufioiit  are  grounded ;  -ift»  albeit  the  aMtn  eeemflert  are  neither  dijeifire  Mer  tSa^MUi  yet  if 
they  are  mt  tutmed  in  the  njl/e.  no  judgment  can  be  given  agaiaft  them,  neither  can  they  be  charfed 
for  the  time  tbey  take  the  profit,   a  Intt.  %%y 
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adly,  TUngh  they  be  ttamed,  yet  u  hath  been  Taid,  the  dfjei/ew  mufi  hefiund  by  the  afitfc  to  be 
Im/mffitient,  mmd  the  menn  eecnpiere  muf  he  fiund  f  take  the  frtfiix  \  for  il  they  be  ointued,  ind 
ns^ne  but  thr  diffcilor  and  tenant  named,  and  the  diffeifor  m  tound  infuftcieoti  and  no  futthct 
tnqaired  of,  t  ^c  tenant  fliall  be  chatged  for  the  whole,    a  Inft.  atj. 

jdly,  If  th<-  etjjife  he  btought  m^injl  the  dijeifer  and  the  tenant^  apd  11  it  fonnd  br  the  aiEf(| 
that  (ha  dijeifrr  itfnJUient,  nnd  that  ihr  diiUilor  infieftd  A.  who  in/rojed  B.  vrlte  injt9f<d  tjlf 
tenant,  ana  that  A.  had  it  erne  year,  and  B,  haifayemn  and  the  tenant  tv^year^  {  upon  thia  ipcciil 
finding,  the  tenant  (hall  aufwer  dami^et  but  toi  hit  time,  for  **  £very  one  (hall  tnfwer  for  bit 
time.'*  And  the  plamtiflF  hu  loft  hia  d^mtget  againA  A.  and B.  for  thai  they  were  netnemed  h 
the  writ     a  lt\h.  a85. 

4th;v,  rfi'.r  difTMfor  A.«nd  B.  and  the  tenant  in  the  rafe  before,  he  ai/ named,  aad thi diftifmt 
A,  and  B,  are  all  fiund i nf efficient,  the  t  nant  Jbalt  anfuer  fir  the  tohele  i  for  altbQUgb  the  ieuer 
of  thia  Uw  it,  v^here  the  diiU'iiort  have  nothing,  dec.  vet  thtfe  words,  ^'  every  ooe  (hill  az/wrri 
dtc."  do  imply  flfthry  have  fiJUient,)  for  otherwifo  they  cannot  anfwer,  that  is,  they  caaflot 
fatitfy  ;  for  in  th^*  feulc  (anfvkCtj  is  hcie  t?ken     2  Inft.  285. 

^thl),  It  Ihall  n- ver  be  inquired  of  the  tenantt  infiffiiemcy,  lor  agaioA  the  difTciibr  tod  hits, 
Siuft  the  afTtfe  ol  ncceflliy  be  btought.    a  Inlt.  aS^. 

6*.hly,  Upon  tb-^e  worda,  *'  £vrry  one  (hall  ani  wcr  for  his  time,"  fcveral  judnncnts  (ball  oot  be 
given,  htti  enejndgmant  It  to  he  given  intlrely  againJI  all,  and  fu  was  it  ever  u^2nce  this  (Uiu((i 
but  thr  (heiirt  upon  the  exrcuiioo  may  ufc  luch  to'iifferency  as  juilicr  rrq>.tre».    a  Inil  tSj. 

And  it  is  f*4d,  if  the  a^fi  be  brought  againj  thr  difftifer  and  the  tenant,  and  jndgmeirtgnn 
fir  the  plaintiff .  and  a  writ  i(racs  10  iVicJheriff,  and  he  returns,  that  the  dijfeifir  is  iifijfeUittt  tSt 
plain:  lit  ^a\\  have  procefs  to  Uvy  it  ef  the  tenant.    2  Inil.  885. 

ylbly,  This  gives  no  damages,  vthere  none  was  reesverahle  in  the  ajpfi  mt  remmon  law,  botgivo 
damages  Birainll  thv  tenant  for  the  nifufiiciency  of  the  difleifor,  as  hain  ueen  f^id.    a  loH.  285* 

As  if  he  in  the  reverjien  upen  a  term  fir  vears,  #r  tenant  hy  JIatute  fiaple  he  d:Jfc\fti,  be  (hill  l»»« 
an  ainfc  to  recover  the  iUte  of  the  land,  but  (h^U  recover  no  damagca  for  itae  profits  of  the  Iindit 
beeaufs  they  belonged  not  to  him.    a  Intt.  283. 

In  ^^e  the  cafe  wasi  thai  the  tenant  kms  arreaf  of  his  rent  fi^fiven  years,  and  the  U-  HfreWix 
Md  ^jUrang^r  kiado  refiouti  the  1  A.  hi  ought  ajpfiaguinjl  hoth,  and  all  this  was  found,  »o<l  il"* 
arrears  17  mark,  and  that  ilic  diffeijor  is  not  fijfieient,  and  yet  it  was  agreed,  thai  he  (btU  r«wv« 
IBenerally  againit  the  one  and  the  other,  without  (hewing  what  j  and  )et  prr  Finch,  the  srrcirtftt 
(hall  be  againft  the  tcrtenant,  as  in  cafe  of  recovery  of  land,  but  at  to  the  damagef  it  (ball  bf 
againft  the  difTeifor ;  and  per  Candi(h,  the  ftatute,  that  cverv  00c  (ball  anfwer  for  his  owa  timt, 
U  underltood,  where  the  di(rvi(br  aliens  after  the  diiTiifin,  anil  vet  juJgtnetii  as  above.    %r.  h&% 

pi.  16.  eitca  40  B.  8.  84, a  UH,  t%^.  ^  P.  eites  ao  Aflf.  pi.  3.  and  to  t.  3.  84.  fb*  ^ 

fccmt  mirpiioied,  tnd  that  it  fhnuld  he  tccordmg  to  Br.  [via.  40  £.  3,  24.  &  40  Ail.  pl.  Jj 

But  in  a  like  cafe  the  plaimitf  fui'mifed,  that  the  diffeijor  is  not  fufhcienc,  and  prayed  it  W!^^ 
inquired  by  afTife,  and  4b  it  was,  and  he  ym^finnd  not/^ciem;  and  that  the  other  was  ootteotft 
*>w'J*!L^**^'  y"''  ■"**  y^  judgment  ut  fupra,  and  that  ib^ifTetl^  (hall  betaken,  todibiiibl 
platimff  recover  the  arrearages  of  a  tjtrm,  pending  the  writ.  Br.  AfTife,  pf.  16.  ciiet  40  Ad  P-  • 
CJuod  tiota*— <*>ritzh.  Affire,  pl.  ••«).  crtet  S.  C. 
If  tht  dffiifitptmtiamd  the  dsflUfin  wUhfim,  and  infioffeefA.  svho  l^ftdM.  ^^^ 
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C  an  mjlfi  u  inught  J^ishJ  them  mil,  mud  trehh  dawmgttjkr  tht,infu^eUnty  rftht  iiffttfwr fimtt  he 
it%fUd  mfem  aUt  according  to  ihit  aa,  '*  Every  one  (halTanrwer  for  his  time,*'  that  U|  what  damages 
fhuuld  be  recovered  againft  the  diflcifor,  if  be  were  fuftcient,  fhall  be  recovered  for  bis  infufficicac/ 
againft  the  mean  occupieri  and  the  tenant  only,    t  Inft.  18^. 

5.  (3)  It  is  provided  alfoj  that  the  MJfiiJei  Jhall  ruvutr  domagns  The  iiffeijn 
in  a  writ  of  entry  upon  novel  dijfeifin  againfi  him  that  is  found  ^"raVma* 
f^nant  after  the  dijfeifor.  gcs  by  ihit' 

%6l  in  a 
%mt  of  entry  far  diflcifin  in  the  poft{  as  if  the  tenant  comes  to  the  land  by  dtfleifin,  intrufion,  or 
•bairmcnt,  or  when  by  alitnarion,  it  is  out  of  the  degrees;'  for  the  words  be,  *•  againft  bim  who  is 
found  tenant  afur  the  difleifor/*  within  which  %wordst  he  tbat  comes  in  the  poft  is  inCladed.  Note, 
ahe  writ  of  entry  in  the  poft  as  given  by  the  ftatate  of  Marlebridge,  cap.  uitimo ;  for  the  diffiufce 
>vas  drives  to  hu  writ  of  right  at  the  common  law.    a  loft.  «86. 

.  If  the  diOeifor  makes  a  Isoffmcni  in  fee,  and  the  diOeifee  dies,  the  heh  mf  ihe  Jijtifie  JhaU  tret 
jreeewr  ^mmagu  hj  thU  a3  ^^tsM/f  ihe  atieMee  i  for  this  branch  of  the  a£l  provides  tor  the  didcirce, 
and  not  for  the  heirs,    a  Inft.  a 8(5. 

If  the  elfjiifir  mahet  m  deed  efjreffmemty  by  the  which  he  infnffti  A.  ami  B,  and  makes  /mry  •/ 
Jeijim  te  A.  Jm  the  name  of  hoth^  B,  nevtr  mgreeittg  to  the  icotfnient,  n4r  taking  any  profit  of  the 
Jand,  A.  dies;  in  thii  cafe  by  the  law,  the  freehold  and  i»heriitoce  is  vefled  in  B.  by  furvivor ; 
and  in  a  writ«f  entry  in  the  per,  bi ought  bv  the  difleifee  againft  B.  he  may^  as  is  aforefaid,  |»lead 
the  rpecisl  matter,  and  that  he  never  agreed  aor  took  Sny  profits,  and  dilicharge  himielf  of  the 
images  for  the  caufc  aforefaid.    a  Inft.  §86,  aBy. 

The  ftatttte  (ays,  **  he  who  is  foond'*  tenant,  and  yet  if  tnurii  ef  emtty  be  brought  agah/  titm 
jeinummmu,  and  the  vte  iiJeUimi  and  the  ether  take*  the  tuhoie  icuancy  upon  him,  •ndpleadt  in  har^ 
«nd  it  ia  found  againft  him,  the  demandant  fltall  recover  damages  tor  the  whole  sgainft  himy 
bccaolc  be  took  upon  bira  the  whole  tenancy.    %  Inft.  187. 

[264] 

A  difii/mr  imfeeft  A*  vAe  infeefft  B*  The  dilSrifee  brings  a  writ  of  entry  in  the  per  &  cui 
apinlt  n.  who  vouches  A.  who  pleads  snd  lofes ;  judgment  Tor  the  dattiagcs  fli^l  be  given  againft 
the  tfenthee,  for  be  is  found  tenant  in  law.   i  Inft.  287. 

In  thisfecood  branch  the  tennnt  on/y  h  charged  v/ith  the  tnhele  damages,  thwgh  there  were  divert 
t  tenanttt  for  the  words  *<  every  one  fliall  anfwer  for  his  lime,"  is  on/y  in  the  cafe  ef  an  t^/e 


wpoo  the  ifi  branch  ;  neither  ougdt  the  writ  of  emry  to  be  brought  a^^ainft  any,  but  againft  hini^ 
4hac  is  the  tenant  of  the  land ;  but  ia  fome  cafe,  another  than  the  diflinf?*:  Hiall  recover  dama^^ca 
by  this  branch;  as  the  /nccejfor  ef  an  ahhet,  but  oiherwife  ef  hijhep*^  or  other  folc  fecular  bodies 
politick,    a  Inlt.  186. 

If  the  tenant  cemee  /«  the  land  hy  aQ  in  lav»t  Vfhich  he  cannot  withjfand^  and  where  there  b  aa 
9£k  or  default  in  him,  in  that  caie  he  Jha// net  he  charged;  aa  if  the  diifeifor  aliens  4o  A.  and  hia 
heirs,  aod  A.  dies  without  heir,  the  law  ^that  there  may  be  a  tenant  to  a  ftrangct's  precipe)  does 
caft  the  land  upon  the  lord ;  in  this  cafe,  it  the  lord  docs  not  take  any  profis  of  the  landi,  in  a  writ 
at  entry  in  the  poft  brought  againft  him  for  the  land,  i\iclerd  may  f/ead  the  fjpeeta/ mattert  aad 
bow  that  he  never  took  any  prefitt  e/the  iande,  and  To  difcharge  him'elt  of  the  damages  ;  lur  albeit 
he  be  a  tenant  of  the  land,  yet  he  is  no  tcnsnt  againft  his  will  withm  the  meaning  ot  this  law,  be* 
£aM(e  there  isao  wrong  nor  default  in  him.    a  Inft.  286. 

Bntlf  thehrd  hy  efcheat  dee*  enter^  and  tahe  the  profit*  oi  the  land,  then  fiiall  be  be  charged 
•s  a  tenant  within  this  a£t,  for  albeit  he  could  not  withftand  the  efcheat,  whirh  made  him  tenant 
lA  law,  yet  might  he  have  refrained  to  Uke  the  profits,  which  in  right  belonged  to  the  difleifeeB 
but  his  rent  or  valuable  ferviccs  ftiall  be  recovered  [recouped]  in  damages,    a  Ltft   286. 

And  fe  it  is  in  all  refpef^i  t^hin  the  alienee  of  the  dijprifer  diet  fiiftd,  and  the  land  defcend*  to  hie 
heir,  he  may  refrain  from  the  taking  of  the  ptofiu  and  plead  the  like  pleaj  and  difcharge  himfelf 
af  the  damages.   2  Infl.  a86. 

6.  (4)  It  is  provided  alfo^  that  where  before  this  time  damages  ^p  conflruc 
were  not  awarded  in  a  flea  of  mortdancejlor  (but  in  cafe  where  the  n°  aUefer- 
Jandwas  recovered  againft  the  chief  kr a)  that  from  henceforth  da*  eoccsiasas 
piages  fiiall  be  awarded  m  all  cafes  where  a  man  recovers  by  ajftze  of  parlia. 
rf  mortdanceftory  as  before  is  faid  in  afftfe  of  novel  diffeiftn.  T^rlncl 

laaft  be  made  only  aa  auy  flaod  with  reafoa  and  right*  9  Inft.  a 87.—^ In  mortdaneejler^  if 
the  tenant  venchet,  and  the  vouchee  pleads  and  lofe*^  in  this  cafe  the  plsioUff  ftiall  recover  sgainft 
die  tenant  the  land,  and  the  ^ant  in  value  agauift  the  vouchee,  and  the  plaintiff  ftiall  recoffr  hii 
'damage*  ngainjt  the  vmchetf  aad  by  tMi  aft  damaget  fliall  be  recovered  m  a  nnper  §h{it,  %  tnft* 
Ah  sM* 

7;  (S)  ^^ 


t64  £)atnage!er^ 

y.  (5)  Aid  Itieivtfe  iamaggs  Jhall  he  recovered  In  writs  of  cofi* 
nagij  Aiel^  and  Befatek 

8.  In  affife,  it  was  inquired  if  the  dijfetfor  was  ftifficiint  to  render 
damages,  and  rf  the  tertenants  for  the  time^  and  found  the  difleifor 
infuffcieritj  and  that  an  infant  was  tertenantj  but  was  in  wardy  and 
therefore  he  was  not  charged,  but  the  diffeiUbr  only.  Br.  Da- 
mages, pi.  105.  cites  22  AflT.  28. 

9.  It  WJA  found  that  the  dijfetfor  was  not  fufficient  to  render  da^ 
mages  in  affi^  of  rent,  and  the  tenant  had  not  been  tenant  but  half 
a  year^  where  the  arrearages  were  arretr  by  feventeen  years^  and 
yet  judgment  of  arrears  and  damages  were  given  againft  the  one 
and  the  other,  and  this  in  affife  of  rent.  Br.  Damages,  pi.  17. 
cites  40  £.  3.  24.  and  the  like  cafe,  40  AiT.  3. 

10.  In  faye  imprifonment  againjl  twoy  the  cne  came  and  pleaded^ 
emd  it  is  found  to  the  damage^  &c.  and  after  the  other  came  and 
would  have  pleaded^  and  could  not  by  reafon  of  fuch  like  ijfue  founded 
againft  him  at  the  fuit  of  the  fame  plaintiff  tn  trefpafs^  by  which  the 
plaintiiF  had  judgment  to  recover  damages  againft  the  one  and 
the  other,  and  yet  the  laft  who  pleaded  was  not  party  to  the  firft 
ifliie,  but  he  was  party  to  the  original^  and  therefore  charged  of 
damages  by  award  \  for  he  may  have  attaint  thereof,  quod  nota; 
Br.  Damages,  pi.  29.  cites  44  £.  3.  7. 

It.  Scire  fiictas  againjl  the  heir  of  acouittal  acknowledged  by  his 
father-y  he  was  returned  warned,  and  did  not  come,  by  which  difr 
tring^  iflued,  and  no  judgment  to  recover  the  acquittal  and  da- 
mages, as  it  fliould  have  been  agcnnjl  hisfathery  if  he  had  appeared 
[  2^5  3  and  pleaded,  and  it  had  been  found  againft  him.  Br.  Damages, 
pi.  175.  cites  46  £.  3.  31. 

12.  In  waft  it  was  agreed,  that  if  a  man  leafesfor  term  of  life  the 
remainder  over  in  taily  the  remainder  in  fee  to  the  tenant  for  term 
of  life ;  the  tenant  for  life  did  wajly  and  he  in  remainder  in  tail 
brought  aHioh  of  waft,  and  recoveredy  and  died  without  iJfue  before 
execution  \  his  executors  (hall  have,  execution  of  the  damages,  and 
yet  now  tiie  fee  is  vefted  in  the  iirft  tenant ;  for  the  damagps  were 
vefted  by  the  judgment.    Br.  Damages,  pi.  177.  cites  |Q  £•  3.  3. 

13.  Where  the  tenant  vouches  in  praecipe  quod  reddaty  where  da^ 
maees  sire  to  be  recovered,  and  the  vouchee  enters  into  the  warreaOf 
and  lofesy  the  damages  ffaall  be  tecovei^ttl  againft  the  vouchee^ 
therefore  he  (hall  have  writ  of  error.  Br.  iDamages,  pi.  45.  cites 
8  H.  4.  s.  .   »        . 

14.  Where  two  bring  feveral  writs  of  detinue  againft  one  emd  the 
fame  perfoH^  fo  that  the  plaintiffs  intirpleady  there  the  plairitifl^  if 

he  recovers,  Aall  have  his  damages  againft  the  other  whi  ettter^ 
pleaded  with  him^  and  not  againft  the  d^knaant  f  therefore  beware 
af  covin  to  make  one  ehterplead,  kit  it  is  noditng  wordi«  Br* 
Damages,  pi.  9.  cites  9  H.  6.  18* 

15.  kvrasfaid  that  the  heir  htwrit  eferroTy  upon  emoteout 
judgment  [of  lands']  entailed  b;f  his  tiHceftory  fhall  not  render  dsU 
mages  unkfs  be  has  affets  per  Jefcenty  Sec'  Br.  Dams^es,  pi.  J0« 
cites  9  H.  6.  49* 

16.  Upon  refccit  upon  which  damages  (hall  he  recovered,  the 

dao^ct 


*65 


tSamages  fhall  be  taxed  againft  the  tenant  by  refceit.  Br.  Refceit, 
t>l.  65.  cites  22  H.  6.  52. 

17.  Tnjpgfs  againft  twoy  the  ^ne  appears  and  is  cenviShd^  and 
die  «/i&er  makes  ifault^  he  (hall  be  charged  of  the  damages  found 
againft  his  companion.  Br.  Damages,  pi.  131.  cites  26  H.  i. 
and  Fitzh.  Enqueft  <6. 

18*  ItSJfeifor  makes  ffojgfmni^  and  the  dijfeifee  re-^entersj  he  (hall 
recover  his  -damages  by  fever al  writs  of  trefpafs  as  well  againft  the 
fevffees^  as  againft  the  ebjfeifor.  Br.  Damages,  pi.  13.  cites  33  H« 
6.  46. 

19.  And  in  ajftfe  of  rent  the  plaintiff*  (hall  recover  all\m  dam^ge^ 
againft  the  tenant  for  twenty  years^  though  he  has  not  been  tenant  but 
for  we  month.    lUd; 

(H)  Damages  Double  [or  Treble.  In  what  Cafes. 
And]  by  PVhom  the  Damage  fhall  be  taxed^  bjr 
the  Jury  or  Court. 


[l.  T  J\r  n  rediffeifin  double  damages  are  given  by  the  ftatute  yf  *  ^  tnft.« 
I     IVeftmnfter  2.  cap.  26.  the  jury  ihall  eive  fmgle  damages,  **S*o '.f* 
and  me  Court  Oull  encreafe  them  to  double.    Co.  Magna  Charta  *  f  "^ „.  \^^ 
116.  the  words  of  the  ftatute  are,  adjudicentur  de  caetero  damna  ptinicd. 


2.  In  atffe  the  defendant  fued certificate  upon  dpedofthe  anceftor  of 
the  pleunttjf^  and  the  plaintiff  denied  the  deed  which  was  found  for 
the  tenant  bj  nifi  prius,  by  which  damages  were  awarded  to  the 
tenant  to  double  upon  the  ftatute,  and  that  the  plaintiff  capiatur. 
Br.  Certificate  de  Evefque;  pi.  33.  cites  23  E.  3. 

3.  If  a  man  cuts  trees^  and  efter  fuffers  the  germens  ftf  i^  /fc-  f  266  1 
ftroyedj  this  is  double  waft,  and  fliall   render  double  damages.  Seethe 

%  Roll.  Waft  (E)  pi.  27.  cites  9  H.  6.  67.  22  H.  6.  note* there 

4«  If  refcous  ef  diftrefs  for  rent  be  made,  and  not  vi  &  amdsy 

fingle  damages  mall  be,  and  for  vi  &  armisy  treble  damages,    fir. 

Damages,  p*  il*  cites  33  H.  6.  20. 

5.  5.  bailiff  of  the  {heriff  of  W.  was  indiSfed  before  ju/iices  of  jo.  375  ^ 

the  peace  in  tbeir  feffionsy  upon  two  feveral  indidments;  ift,  That  to.    The 

iof  as  bailiff  bad  received  20x.  frwi  7.  5.  extorfiue  cokre  offcii;  ^^^ffJJ'^ 

*    '     '^d.  and  judgment  againft  hint^  s*c.  td? 


in  the  other,  that  he  took  68.  8d 
and  treble  damages  given  upon  each.  Refdved,  that  the  aileffing  judged, 
ef  treble  damages  to  the  party  was  erroneous ;  for  although,  by  Jj^amen/ be 
colour  of  the  mi.  of  23  H.  6.  where  treble  damages  are  given  to  rJverr^  for 
tke  party,  diey  mieht  aflefs  them,  yet  in  this  cafe  it  is  erroneous ;  Several  rea- 
ibr  they  ought  firft  to  have  enquired  of  the  damages ;  for  perhaps  ^Hl^h'^hu^ 
they  may  be  more  or  lefs,  according  to  the  circumftances ;  and  wai  one; 
fhof  cemmt  affefs  themfelveSj  without  inauiry  by  the  jury ;  wherefore  "nd  the  re. 
the  judgment  was  revcrfed.  Cro.  C.  438.  pi.  9.  448.  pK  20.  ^^J^taVthll 
Mklu  II  Car.  in  B«  R.    Bninfden's  cafe,  alias  Bumpftead's  cafe,    it  u  to  be 

cooHderedt 
%te]Mr  jama^  are  to  be  reeovered  upon  an  indi^meot  but  that  the  ptrty  IhaU  have  a6lion  to 
ne^vcr  them ;  befides  that  it  is  not  clear  whether  tbif  if  tn  ofSeacc  bf  the  faid  fiatme  whcreupoa 
IrMc  ihaiigrt  ait  •!  sU  10  be  xccovetcd* 

te  CH.a) 


.a6s  SDamafftsu 

(H,  2,)     B^overed.     From  what  Time. 

I.  TN  aflifci  it  was  found  thar  the  plaintiff' within  age  was  fiifii 

JL    and  dij/iifedy  and  came  to  the  Jandy  and  put  in  his  foaty  ii/f 

did  not  take  the  prefitSy  and  the  other  oufled  bim^  and  yet  he  AiM 

recover  damages  from  the  firft  diflfeifin,  and  therefore  it  feems  that 

he  was  not  remitted  by  his  entry,  for  then  he  ought  to  recover  his 

fir/l  damages  in  tnfpajs.    Br.  Damages,  pi.  159.  cites  26  AtC.  4.2. 

«  Vtde  u-        t*  If  ^  ^'^^  ^^^  ^^^  fi^^y  ^^^  ^^^  f^^fi^  ^^  ^  ftranger  abates^ 

men,  for     the  tldefi  fon  diesy  the  youngeft  /hall  not  recover  damages  in  mort'^ 

dili'^M^    iimc^^r,  but  frm  the  time  of  his  brother's  death.    Br.  Damages,. 

faU^iVpetr  P>*  160.  Cltes  *  34  Aff.  10. 

in  the  year  3,  And  if  the  &ther  has  two  daughter Sy  and  dies  feifedy  the  we 
^•*^'  £es  wsthmtt  ijfuey  the  other  jhall  not  recover  damage  for  the  one 
moiitjfy'but  from  the  time  of  her  ftfief^s  death ;  and,  tt  feems,  the- 
reafon  is,  becaufe  all  the  matter  appears  in  the  ver££ty  or  in, pleads 
ing ;  for  othcrwife  it  may  be,  that  there  were  no  more  fons  thaA 
the  younger,  who  brought  the  mortdanceftor,  and  in  the  other 
cafe,  that  the  fother  had  but  one  daughter  in  all ;  but  in  writ  ef 
aiely  e  contra  \  for  there  the  fon  cannot  make  himfelf  heir  to  th« 
grandfiither,  without  making  mention  of  the  iather,  quam  vide 
oiverfitatem  libro  Dr.  &  Stud.  lib.  i*  foU  8i.    Br.  Damages,  pL 

160.  cites  34  Afll  10. 

4*  A  man  was  refiored  as  heiry  by  fuit,  by  petition  to  Usndy  of 
which  the  King  was  intitledy  and  the  King  brought  writ  of  error^ 
and  HSit  firji  jstdgment  of  the  iflfue  between  the  King  and  him,  upon 
the  petition,  was  reverfed%  and  other  ijfue  tried  for  the  King  ad  dm* 
munfor  wajie  in  the  time  ^the  defendant* s  fathery  and  in  his  own  time 
t9  40/.  and  the  King  recovered  the  damages  againft  the  defendant^ 
as  well  for  wafte  in  his  father's  time,  as  m  his  own  time^  and  y^ 
the  heir  had  nothing  by  defcent  from  his  father^  and  the  reafon  was 
L  267  J  becaufe  fcire  facias  iffi/ea  cigainjl  him  generally  as  heiry  and  he  was 
returneawarnedy  andmadi  drfaulty  quod  nota.    fir»  Damages,  pL 

161.  cites  39  AflT.  18. 

5*  If  a  man  be  difTeifed,  and  the  dijfeifee  dieSy  his  heir  Jhall  r^ 
eover  damages  againft  the  difTeifor,  but  in  his  writ  of  entry  ag»nft 
the  difTeifor,  he  (hall  recover  damages  but  from  the  death  of  his 
anceftor.    2  Inft.  286. 

6.  It  is  a  rule  upon  the  ftatute  of  Gloucefter,  that  in  none  of 
thefe  writs  the  demandant  (hall  recover  damages  but^Mi  the  death 
of  his  next  immediate  ancefior  whofe  heir  he  is  \  as  if  tbere  be  grand- 
lather,  father  and  fon,  the  grandfather  dies  feifed^  an  eftranger 
abates,  the  father  dies,  the  fon,  in  a  writ  of  aiel,  muft  make  his 
refort  as  fon  and  heir  of  the  fathe(,  fon  and  heir  of  the  grandfather, 
therefore  he  (hall  in  that  cafe  recover  damages  but  from  the  death 
of  his  father,  becaufe  he  is  his  next  immediate  anceftor,  and  from 
hint  the  right  defcendcd  ;  and  fo  in  the  writ  of  befaiel  and  coii« 
nage  j  but  in  the  cafe  before,  if  the  grandfather  had  furvived  the 
father,  the  fon  (hall  recover  daipages  frpo)  the  death  .of  bis  grand--^ 

fethu^ 


Either,  becauPe  he  is  his  immediate  anceftor,  and  the  right  imme- 
diately defcended  to  him ;  et  fic  de  ceteris.    2  Inft.  288. 

7.  If  a  man  hax  two  daughters  and  dies  feifed  of  lands,  an  iftran^ 
ger  abates^  one  of  the  daughters  has  ijfue^  and  dies ;  '  the  aunt  and 
the  niece  fliall  join  in  an  aflife  of  mordaunc*,  and  the  aunt  only  Jhall 
recover  damages  till  the  death  of  the  fifttr^  and  both  of  them  from 
her  death^  which  (lands  upon  the  reafon  aforefaid.    2  Inft.  288. 

8.  If  there  be  grandfather^  father^  end  daughter^  the  grand^ 
father  dies  feifed^  an  eftranger  abates^  the  father  die 5^  his  wife  being 
frivement  enjeint  tvith  afony  the  fon  is  horny  he  Jhall  recover  damages 
in  a  writ  of  aiel  from  the  death  of  the  father y  for  now  he  is  imme- 
diate heir  to  the  father.    2  Inft.  288. 

9.  A  man  fues  in  the  Spiritual  Court  for  a  matter  which,  upon 
the  face  of  the  libel,  appears  to  be  of  temporal  conuiance,  and  ob- 
tains a  fentence.  The  defendant  appeals  frjiy  and  then  fues  out  a  - 
prohibition.  In  the  declaration  upon  that  prohibition  and  procefs 
thereupon  there  is  judgment  againft  the  defendant  by  nil  dicit  \ 
and  writ  of  inquiry  to  damages  awarded.  *  Parker  Ch.  J.  was  of 
opinion,  that  damages  were  to  be  given  only  for  the  proceedings  in 
the  Spiritual  Courty  Jince  the  prohibition  delivered.  10  Mod.  319. 
Mich  2  Geo.  i.  B.  R.    Leeds  v..  Carlton* 


(H.  3)     Damages  recovered,  or  taxed.     To  what 

Time. 

I.  1  N  aflife  the  plaintiff  recovered  damages  for  a  year^  which  ButTrin. 
i     was  iticumd  after  verdiSfy  quod  nota.    Br.  Damages,  pi.  J^^h  jy^.. 

97.   cites  13  Aff.  2.  mcntww" 

Tcverfed, 
bccaufe  it  wai  of  damages  after  verdi^l.    Ibid. S.  C.  cited  10  Rep.  117.  a. 

2.  In  ajfife  the  plaintiff  recovered  the  land  and  the  damages  ^-  P-  j^- 
taxed  by  the  aflife,  and  damages  pending  the  writ.  Br.  Damag^es,  JJ'."^^";'* 
pi.  202-  cites  18  AIT.  3.  cites  s.'c. 

andye  ofar" 
rtart  InciirTed  pending  the  writ.— In  mjjife  a  man  (Kali  recover  damages  to  the  valut  of  tbt  ijfue 
•ftbt  ismdt  pcadiog  tbe  writ  tilijudgmtHt.   Br.  Damages,  pi.  43.  citra  7  H.  4.  i6. 

3.  Annuity,  the  plaintiflT  (hall  recover  the  damages  in  waft,  as  ^  268  J 
weU  for  the  waft  done  pending  the  writ  as  before,    fir.  Damages, 

pL  43.  cites  7  H.  4.  16. 

4.  In  affifgy  and  a^on  of  wajiey  the  plaintiff  (hall  recover  da-  S.  C.  refer- 
mages  pending  tbe  writy  and  the  arrears  pending  the  writ  of  an»  JJ^  *®  ***  ^ 
fnity.    Br.  Damages,  pi.  188.  cites  7  H.  4.  16.  fp*!?*- 

5.  In  wilt  of  entry  fur  diffeifiny  or  in  nature  of  aflife,  writ  is  »<>  Rep. 
awarded  to  inquire  of  the  damagesy  the  demandant  (hall  recover  ci*cd*i^r^' 
damages  till  tbe  award  of  the  writ  of  inquiry  of  damages,  and  not  cur.  A«dif ' 
further^  nor  for  rime  after,  notwithjianding  that  tbe  writ  of  in-  »« f"ch 
fwiy  of  damages  is  pending  feven  years.    Br.  Damages,  pi.  14.  iff"ei«"joia. 

9ite$  33  H.  6.  47.  ed  triable 

bv  vcTdi£U 
be  ihall  ttQQ'^t  dMBagn  but  firom  the  time  of  tbe  dirdSo  to  the  lime  of  the  verdi^. 

6.  Jfni 


4»  jfnd  inpTitcipi  quod  reddat,  the  demandant  fliallTe^ovet^&f 
mages  till  the  timi  of  the  judgment  given.  Ibid. 
, .  7.  But  if  the  Ceurt  will  he  advifed  of  their  judgment^  the  de- 
mandant /ball  net  recover  anv  damages  for  this  iimej  nor  hut  filt- 
the  verdief  given.  For  he  mall  not  recover  till  the  time  of  the 
judgment,  but  where  the  judgment  is  given  immediately  upon  the 
verdid.  ibid. 
>•  Hep.  8*  But  in  pretcite  quod  reddat  of  rent  of  the  feijin  of  the  de^ 

*i*ild**^^*  mtfiwii«f  himfelf  he  (hall  recover  damages  and  arrears  all  the 
Cur.  and     tu»c  pending  the  writ  till  the  day  of  the  judgment  given^    Ibid« 

frys,  that 

with  this  ■ecordf  7  £.  4.  3.  a. 

9.  And  the  fame  law  in  afftfe  of  rent.    Ibid. 

10.  But  where  a  man  recovers  hj  default  in  writ  of  entrjy  he 
ihall  not  recover  damages  but  till  the  day  of  judgment^  and  if  writ 
of  inquiry  of  damages  pends  for  feven  years  he  (hall  not  recover 
damages  for  this  time.    Ibid. 

11.  AJf^e  of  rent  i  the  plaintiff  prayed  his  damages  of  the  rent 
and  damages  of  tl)e  arrears  pending  the  writ«  and  could  not  have 
but  damages  of  the  arrears  of  the  rent  before  the  writ  brought^ 
quod  nota.     or.  Damages,  pi.  154.  cites  37  H.  6.  38. 

12.  But  in  annuity  J  a  man  (hall  recover  the  annuity  and  the 
arrears  pending,  the  writ,  and  his  damages  over  and  above^  quod 
vide  in  a  note.     J  bid* 

13.  Tfefpafs  by  tenant  by  Jlatute  flaple^  the  jurvaflefled  da- 
mages as  well  for  the  time  after  the  tefte  of  the  writ  till  the  verdid^ 
as  for  the  trefpafs  before  the  writ,  and  yet  well,  and  the  plaintiiF 
fhall  recover,  and  upon  the  extent  of  the  (Vatute  ftaple  the  (herifF 
return  the  extent  of  the  land,  and  not  of  the  goods,  fir.  Tre(pais, 
pL  438.  cites  16  H.  7.  6. 

14.  In  ajlife  it  yns  found  for  the  plaintiffs  and  they  were  ad^ 
journed  to  Weflminfter  for  difficulty  of  the  verdiff^  and  there  it  was 
adjudged  for  the  plaintiff  and  he  recovered  feifin  of  the  land  and 
damages^  and  damages  for  the  adjournment^  quod  nota  for  the  one 
and  for  the  other.  Br.  Damages,  pK  112.  cites  35  AC  13. 
And  another  aflife  which  was  adjourned  anno  36  Afl*.  2.  it  was* 
awarded  that  the  plaintiff  (hould  recover  feifin,  &c.  and  his  damages 
taxed,  &c.  the  plaintiiF  prayed  his  damages  pending  the  adjourn- 
ment, Chelr.  faid,  this  you  cannot  have  i  for  it  was  not  another 
time  enquired  of  the  value  of  the  land  per  ann.  which  is  necefikiy 
in  all  cafes  of  adjournment,  quod  nota.    Br.  Damages,  pi.  it  2. 

15.  P atria  laborihus  tif  expenfis  non  debet  fatigari^  33  H.  6. 
47.  in  an  affifefor  land^  the  plaintiff  recovers  damages  fill  the  time 
^the  verdiSl ;  in  an  affife  for  rent^  till  the  time  of  the  judgment. 
rilfbld's  cafe,  10  Rep.  115.  in  trefpafs  or  ejeGmenttiU  the  writ 

[  269  3  purchafed.  The  reafon  of  the  diverfify  is,  an  affife  complains  dF 
a  wrong  which  continues,  and  the  other  inftances  of  a  wrong  done 
before  the  plaint,  and  not  of  a  wrong  which  continues;* for  in^va 
affife  of  rent  it  appears  bv  the  plaint  to  the  judees,  bow  much  is 
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ap-ear  at  the  time  of  the  judgment;  in.  an  aflife  of  land:  It  appears 
to  the  jurors  only.     Jenk.  6.  pL  9^ 

'  16.  In  real  adionsy  as  iijff!/i  for  lands  where  damages  are  re-  piifordv 
coverable,  as  appears  by  the  principal  cafe,  damages  ////  the  verdi^  c>f<i  ><> 
arc  recoverable,  and  for  rent  as  it  is  faid  before,  till  the  judg-  ^*P"  "*' 
ment  in  perfonal  adfiqns^  for  the  wrong  done  before  the  aiSlion 
brought;  the  reafon  is,  damages  are  the  principal  in  perfonal 
adions,  and  the  plaintiff  has  poiTeffion,  and  knows  his  damage, 
and  the  damage  is  the  caufe  of  his  fuit.  In  wafi^  the  plaintiff  may 
eafily  fee  it,  and  fix  of  the  jurors  ought  to  view  it  before  the 
wafte  be  found*.  In  real  actions,  the  principal  is  the  freehold, 
which  is  deforced  from  him,  and  he  cannot  know  his  damages, 
but  the  jurprs  have  the  view  of  the  land,  and  may  take  knowledge 
of  it ;  and  for  rtnt  the  judges  may  difcern,  by  computation  of 
the  time,  how  much  reat  is  incurred  upon  confideration  of  the 
writ,  and  count  and  deed,  as  aforefaid,  and  therefore  in  this  cafe 
he  (hall  have  judgment  of  the  rent  incurred  after  verdi£t,  till  the 
jadgment ;  fententia  non  fertur  de  non  liquidis.     Jenk.  7.  pi.  9« 

17.  In  adion  of  battery  the  plaintiff  recovered  damages  ;  af-  Ld.  Raym. 
forwards  part  of  the  plaintiff* s  Jkull  came  out^  by  reafon  of  the  ^ep-  339« 
f:^me  battery ;   whereupon  he  brought  a  new  adtion  for  further  w.  a's'^c. 
damages ;  but  the  recovery  in  the  former  a£lion  was  held  a  good  adjudW^ 
bar  and  judgment  for  the  defendant,     i  Salk.  ii.pl.  5.    Trin,  13  »ccordingly 
W.  3.  B.  R.    Fetter  v.  Beale.  .  ?h!idr6^ 

Trin.  13 
W.  3.  S.  C.  moved  agaioi  but  the  pUiDtiff  could  not  obtaio  judgmenr»  the  Court  iocUniftg 
ftroDgly  agunft  him. 

l8«  In  covenant  for  not,  repairing  good  damages  ought  to  be  . 
given ;  per  Holt  Ch.  J.  who  faid  that  it  had  been  always  pradifed 
fo  before  him,  and  every  body  elfe  that  he  ever  knew,  and  that 
thej  always  conjider  in  thcfe  cafes,  what  it  will  coft  to  put  the 
premiffes  in  repair^  and  give  fo  much  damages^  and  the  plaintiff 
ought  in  juftice  to  apply  the  damages  to  the  repair  of  the  pre- 
<niucs,  to  which,  &c.  the  Court  agreed.  2  Ld.  Raym.  Rep.  1 125, 
2  J  26«    Pafch.  4  Ann.  B.  R.    Vivian  v.  Champion. 

19.  An  a^ion  was  brought  by  the  bujband  for  taking  bis  wife 
away,  and  raYiihing.her,p^r  quod  confortium^  &c.  per  magnum  tem- 
pus,  viz.  per  fpatium  unins  anni  amijit^  &c.  Verdi<Sl  pro  quer.  and 
general  damages  given.  Moved  in  arrejl  of  judgment,  that  a  year 
h^inot  expired  from  thifirji  ofOSloher^  the  time  of  the  offence^  to 
the  timi  of  the  verdi^^  and  much  lefs  at  the  time  of  toe  aSfion 
commeneeaj  and  ^therefore  general  damages  being  given,  it  was 
erroneous.  On  the  other  fide  it  was  faid,  that  coming  under  a 
per  quod,  it  w^is  only.confequential,  and  laid  by  way  of  aggravation 
of  daou^es,  and.  was  not  the  caufe  of  a£lion ;  that  the  per  magnum 
temptts  vios,  enough,  and  the  viz.  fpatiuip)  &c.  (hould  be  reje6led 
as'  Jiirplu&ge,  becaufe  impofCble.  Parker  Ch.  J.  faid  this  cafe 
was  widely  different  Irom  the  common  c^fes  of  viz.  a  time  that 
is  altogether  impoiiible,  as  the  30th  of  February,  &c.  for  here  the 
Vid^  time,  is  pot  imppffible ;  and  it  cannot  be  koown  for  how 
'^F  much 


•27*  IDmsiZtfi* 

much  of  it  the  jury  gsve  the  damages ;  mod  prohably  to  the  timtf 
of  Che  verdi£^.  Adjornatur.  lo  Mod.  273, 274.  Hill,  i  Geo.  i« 
B.  R.    Walter  F.  Warren. 

♦  (I)    In  what  Cafes  the  Court  may  ajfefs  Damages. 
[Without  awarding  a  Writ  of  Enquiry.'] 

Br.  D»>       [i.  T  iVtf  recordari  for  taking  his  cattle^  ifupdH  demurrer  it  is  ad" 

"e  cUciS  c         -■-  J'^^i^^  P^  ^*^  pl^f^^^JTi  *«  Court  may  award  damages 
^  '^*  *  *  *  without  a  writ  of  enquiry  of  damages.     14  H.  4.  9.  b.] 

{2.  50  for  oiber  things.     3  H.  6.  29.  b.j 
Br.  Da-  [3.  When  a  man  (hall  be  condemned  by  judgment ,  the  Juflices 

magrs,  pL    may  tax  the  damages,  without  awarding  a  writ  of  inquiry  of 
68.  cite*       J^  JL^^^e       fi  i-r   A    *  1 
a  H.6.4.5.  damages.    8  H.  6.  5.] 

S.  C.  per 
Marlin.    ' 
/aie/e,  yet  they  themfelvet  may  cax  the  damage*  if  ihey  wiU. 


Marlin.    Thonch  the  Jufticei  ufe  to  sward  inqueft  of  dtmajet  when  they  give  /wdgtumt  fy  it* 


Fitth.  [^,  In  an  audita  querela^  if  the  matter  htfeundfor  the  plaintiff 

aSa'liui     ^y  ^^''^'^9  ^"^  '*Cf  ^*  ***'  inquire  ef  the  damages^  the  Court  may 
s.  c\  refufe  to  tax  the  damages ;  but  they  maj  award  a  venire  tc  the  fame 

inqueji  to  tar  them*     22  £•  3.  5.  J 

5.  In  pramunire  by  the  King  and  J.  N.  againft  B.  who  cen^ 
feffed  the  a&ien^  and  the  piainfiff  reentered  damages  as  he  counted^ . 
and  therefore  it  feems  that  it  was  brought  by  J.  N.  qui  tam  pro 
rege  quam,  &c.  and  the  Court  would  not  tax  the  damages.    §r* 
Damages,  pi.  65.  cites  21  £•  3.  4. 
Br.  M<^ffie,       6.  The  defendant  pleaded  releafe  rf  acquittal^  which  was  net 
|l.  7.  cites  fufficient^  and  therefore  the  plaintiff  recovered  his  acquittal  by 
'    *         .  award  of  the  Court,  and  his  damages  taxied  by  the  Court  to  i^Os. 
And  fo  fee  that  in  fome  cafes  the  Court  may  tax  damages  wilbout 
awarding  writ  of  inquiry  of  damages.    Br.  Damages^  pK  59.  cites 
38  E.J.  10. 

7.  Trefpafs  of  battery  by  which  the  party  is  maimed^  ih^juflices 
may  tax-  the  damages  themfetvet  by  their  difcretion  if  they  will,  • 
«)uod  nota  \  per  Cur.  but  yet  they  awarded  writ  of  inquiry  of 
damages,     fir.  Damages,  pi.  54.  cites  11  H.  4.  65. 

8.  In  replevin,  the  defendant  jujlifiedi  the  plaintiff  pleads 
jaintenancy  in  the  land,  and  had  day  in  the  fame  term,  and  at  the 
day  the  defendant  made  default  and  the  plaintiflF  recovered  da- 
mages to  4!.  taxed  by  the  Court,  and  not  damages  as  he  counted, 
quod  nota,  that  the  Court  itfelf  taxed  the  damages.  Br.  Damages, 
pi.  55.  cites  14  H.  4.  2. 

9.  Upon  demurrer  in  law  the  Juftices  may  award  damages  for  ' 
the  party  by  their  difcretion,  or  award  writ  to  inquire  of  the 
damages  at  their  eledion.-   Br.  Damages,  pi.  194.  cites   14  H. 

4-  39»  40- 

10.  In  a  replevin  againft  O.  who  avowed  for  rent ;  the  plaintiff 
was  nonfuit ;  the  queftion  wa«,  whether  the  Court  might  affefs  da^ 
magesy  without  a  writ  of  inquiry  of  damages  i    It  was  the^opii ' 
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fliat  diey  might ;  for  tbey  are  not  in  refped  of  any  local  matter, 
but  they  accrue  to  the  avowant  for  the  delay  in  the  non-payment 
of  the  rent;  contrary  when  judgmint  is  given  for  the  plaint  ff\ 
there  the  Court  (hall  not  allefs  the  damages  \  for  he  ought  to 
recover  for  the  taking  of  his  cattle,  of  which  the  Judges  cannot 
take  notice;  and  the  damages  may  be  greater  or  lefs,  according 
to  the  value  of  the  cattle,  and  the  circumftances  of  the  taking  and 
delaying  of  them.  3  Le.  213.  pi.  281.  Pafch.  30  £liz«  C.  B. 
Ognell's  cafe. 
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0f  the  party  plaint'. ff^  which  is  always  entered  on  the  record^  as  it  is 
in  this  very  cafe,  will  conclude  the  defendant^  as  appears  by  all  the 
precedents  in  the  books  of  entries ;  but  if  the  plaintiff'  will  not 
atjfint  to  it,  then  he  Jhall  h^ve  a  writ  of  inquiry  of  damages  oc- 
cafione  detentionis  debit!  if  he  will ;  but  it  is  in  the  election  of  the 
plaintiff'^  and  not  of  the  defendant ;  and  if  the  Court  by  the  affent 
of  the  plaintiiF  may  tax  20s.  or  any  other  fmall  fum  for  damages 
occaiione  detentionis  debiti  illius,  by  the  fame  reafon  they  may 
tax  20I.  or  any  greater  fum  for  fuch  damages,  if  they  fee  caufe. 
2  Saund.  107.    Trin.  21  Car.  2.    Holdipp  v.  Otway. 

\1.  In  debt  upon  an  obligation,  the  plaintiff  had  judgment^  and 
afterwards  brought  debt  on  the  judgment,  and  had  judgment  upon  it» 
The  Ch.  Juftice  at  iirft  oppofed  the  taxing  damages,  (viz.  interefl) 
without  writ  of  inquiry ;  but  afterwards  it  was  referred  to  the 
ficondary  to  tax  the  damages  without  writ  of  inquiry.  Sid.  44^* 
pi.  15.    HiH  21  and  22  Car«  2.  B.  R.   Row  v.  Apfley. 

(K)    In  what  Cafes  the  Court  may  mitigate  or  encreafi 

Damages. 

[l.  I  ^AMJGES  an  given  at  the  niji^rius  in  an  affion  when 

L^  damages  are  the  principal,  and  the  Court  cannot  have  any  j— ,^_r^ 
€ertain  conufance  of  the  cauje,  •  neither  by  the  record,  nor  other  ?  Foi.  57a. 
matter  apparent,  they  cannot  mitigate  nor  encreafe.J  ^rv—J 

[a.  [As]  in  cafe  fir  Jlander,  the  defendant  juftified  in  the  D.  105.  a* 
manner^  and  at  toe  nif  prius  damages  were  given,  the  Court.  pJ|^*'S-  ^ 
cannot  mitigate  them.    D.  2.    Ma.  105.  15.]  ,  p.  ^^m. 

Bondhvtn 
▼•  Ld.  Sturtoo,  S.  C.  adjodggd.  ■     Palm,  314.    Mich,  go  Jac.  B.  R.     Hawkins  v.  ScieC. 

p.  F^      ■         Jenk,  68.  pi.  ag.  that  the  Court  can  neither  increafe  not  abridije  them. 

[3.  But  in  battery  pro  amtutatione  'manus  dextra,  the  Court  ?»'«*»•  Da. 
may  encreafe  the  damages,  for  it  is  apparent  to  the  Court  by  the  ^oTcluf 
tfsopicii  and  view  of  the  perfon,    D.  2.    Ma.  105.  15.    TripeQney)  a.  c. 
92  £.  3.  iz.  b.  adjudged.] 
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s.  c.  cited       r»,  St  in  battery  upsn  view  ef  mayhem  in  t$art,     30  T*  J.  «J< 

30  Elix. 

C.  B.  in  cafe  of  Mjllet  v.  Ferrers,  whrre  in  trefpaTa  of  battery  the  parties  were  at  ifluc  opoit 
not  guilty,  and  at  the  nift  pnus  it  appeared  that  the  ihuir.b  of  the  right  hand  of  the  plaintiff 
was  clear  cut  oiT,  and  fu  raaiincd;  and  it  w«s  fouiul  for  the  plair.tiff,  and  damagea  taxed  t^  40I4 
and  now  the  party  came  in  p«rfon  into  court,  and  p/avcd  in  rci'pcil  of  the  heinoufuefs  of  the  maimi 
that  the  Court  would  incrrafe  the  damages;  which  damages,  upon  great  confideratioo  bad,  wcrtf 
made  lool.  aqd  judgmuii  given  accoidingly* 

Br.  Cofts,         f  5,  So  in  battery  upon  view  afi^e  wound  in  court.    3  H.  4.  4^) 

S.  C. Br.  Damafrrs,  pi  4'>.  cites  S.  C.-^- Br.  N\  C.  pi.  466.  cites  S.  C Fitth.  D»« 

mages,  pi.  ^4.  cites  S.  C.    ■  -S.  C.  cittd  Lat.  243.     Mivh  3  Car.  in  cafe  of  Hooper  v.  Popet 

winch  was  t'crpafs  of  ad'iuir,  t>a<tcry  and  woun.litv.;,  and  upon  uot  guilty,  vrrdi6^  was  for  the 
plaintiff,  and  ftnall  dam4t^rs  given;  and  lucaurc  tiic  plainLtlF  hjd  a  inavhcm  in  his  hand  >>y  the 
wounding,  it  was  moved  to  incieafe  the  dam  tgcs  on  view  o(  the  mayhem;  bni  the  Court  ordered, 
that  the  MOUnd  be  viewed  by  a  chirurtreon,  and  he  10  make  oath  that  it  is  a  mayhem,  and  alfo  tor 
have  a  cenificate  *  of  the  JuUiceof  uiTifc,  before  ihc  Court  wastiicdihai  it  isthe  fame  wound,  upoa 
which  the  adion  was  br«>ijght,  which  wa»  done,  whereupon  ii  was  niovrd,  that  damagrs  (hould 
not  be  increafcd,  becaufc  tlii.*  a£)iun  is  no  more  generally  than  for  aff^tult,  battery  and  wonndingg 
and  a  particular  mayhem  does  not  appear  on  the  declarMtion,  nor  is  it  indorfcd  on  the  pof^ea,  nor 
is  it  according  to  D.  105.  [See  pi .  2.  fupra.]  22  E.  3.  ti.  [Sec  pi.  3-  fupra.]  B  H.  4.  at* 
[Src  pi   6.  lulra.J    But  noiwuhiUndiUj*,  thcCouu  iucrcafcd  the  damages  upon  the  matter  above. 
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fiiJzh.Da-       [6.  So  in  an  appeal  of  mayhem^  upon  view  of  the  mayhem,  f 
^-«;^;P;-    8H.4.22.    t3oAff.3i.] 
8H.423. 

S.  C. Br.  Damages,  pi.  47-  cues  S.  C. 

}  Br.  Damages,  pi.  11 1.    30  Aii.  pL  30.  [and  RoU   it  roirptinted.} 

[7.  Mich.  14  Jac,  B,  R.    In  an  appeal  of  mayhem^  ly  Freeman 

againjl  Trevers^  the  jury  gave  twenty  marks  damages^  and  upon 

view  in  court,   and  information  of  the  furgcons  there  prefenty  the 

Court  encreafed  the  damages  to  ico/.  hecauje  he  lojl  the  ufe  of  bis 

hand.'] 

Br.  Da-  [8.  But  if  in  an  appeal  of  mayhem,  the  Ju^ices  of  nifi  prims^ 

mages,  pi.    j^^^;,  viow  thereof  certify^  that  he  had  fujiaimd  damages  to  fuch 

s?c?.^    I^r^tff^r  fumy  yet  the  fujVtcts  of  the  court  out  of  which  it  iifucs, 

Flt£h.  Da.    cannot  encreafe  damages  without  their  v.eWn     8  H.  4.  23.] 

mages,  pi. 
57.  cites  S.  C. 

hr.  Da-  [g,  But  upon  a  view  in  pais  hy  any  of  the  yuftices  of  the  couri 

r?'  cites  *  *^^^  which  the  nifi  prius  is  returned^  they  may  encreafe  damages, 
V/c.L^    8H.4.23.J 

k'iizh.  Da- 
mages, pi.  57.  cites  S«  C. 

tir.  Abridg.  ^jq.  In  confpiracy  for  inditing  for  a  trefpafs^  dams^es  may  bt 
^trss.c.—  mitigated  by  the  Court.     7  H.  4.  31.  b.  Curia.] 

Br.  Da-' 

oiages,  pi.  44.  cites  S.  C.  &  S.  P.  and  faya,  k  »  faid  there,  that  they  may  iocreafc  damag« 

alio.— ButV,  27.  H.  8.  2.  per  Englefield,  Tttzherbert  and  Shelly.     Ifi  tre/pa/s  locmU  they 

cannot  abridge  nor  increafie  da^najtcs  contra  ofcoftiyt^nA  therefore  it  fecmi,  that  they  r«jt}v«ftWidgi 
lior  incrcafc,  but  inf«cb  cafet  uubrre  tbey  mny  have  notice  aa  above,  or  in  Cifc  of  mayhem  sppaieoC 
and  the  like.     Ibid.*      .    B< .  Coufpiracy,  pl«  1 1 .  citei  S»  C.  &  S.  P. 
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fil.  in  detiup^  an  obligation,  ibc  defendant  derlis  the  deed^  Br.Al>rWg. 
luid  \t  is  found  againjl  binty  the  Court  may  enci;eafe  the  damages  r^"citet* 
aflefled.     14  H.  4.  19.  b.J  if c!i!l- 

Jenk.  68.  pi.  89.  cites  S.  C§ 

[12.  In  trefpafs  for  entering  into  his  pari,  and  taking  a  </^,  Fiirh.jud^. 
the  Court  may  mitigate  the  damages  given  by  the  jury.     9  H.  ^^^^c^li 

6-  2.  b.J  Jcnk.  68. 

pi.  39.  cii  • 
ii.  C— — — a  loft.  too.  Ld.  Coke  fayi,  that  the  word*  in  the  flat.  Wellm.  1.  cap.  ao.  that 
**  Creit  and  Urge  •mcndi  (hall  be  awarded  according  to  ihe  trefpafs  againil  ircfpairors  in  parks 
*'  attainted  at  the  fuit  of  the  party,"  if  the  damages  aic  too  fmall,  the  Cour^  has  power  to  incrcafe 
fbem;  for  the  word  (award)  properly  belongs  to  ihc  Couit. 

[i3»  \r\  trej^afi  for  cutting  his  treeSi  upon  not  guilty  pleaded,  Br.  Cofb, 
the  Court  cannot  encreafe  the  damages  given  by  the  jury,  be-  c'^J -^' 
Caufe  it  lies  not  in  their  cbnufance,     3  H.  4.  4.  Br.  Da- 

mages,  pi, 
40.  citci  S.  C Fitth.  Damaget,  pi.  54.  cites  S.  C. Jenk.  68.  pi.  sg.  cites  S.  C. 

.    ri4.  The  law  is  the  fame  in  trefpafs  for  taking  his  goods.  Jfn>^  68  pi. 
19H.6.  lO.b.]  «9'^f" 

[15.  In  an  appeal  of  robbery^  if  the  defendant  be  acquitted^  and  r  27 1  1 
it  is  ex^uired  of  the  damages,  and  it  is  found  to  20s.  the  Court  Bcca/fc  it 
cannot  encreafe  the  damages,  becaufe  they  know  [or  by  reafon  of  is  the  de- 
their  knowing  that]  the  appellee  was  long  in  prifon,  when  the  in-  ^"''  ®^  **»* 
^ucft  had  taxed  the  damages  before.    42  Alt  19.]  thVinqneft 

had  not 
been  taken  fooner.     Br.  Damages,  pi.  1 1,<5.  cites  S.  C.        ■■   S.  C.  &  S.  P.  per Koivcd »nd  alfo  b«* 
«aofe  it  was  uxed  by  the  inqueift.     Br.  Abridgment,  pi.  30.-  cites  S.  C. 

[i6.  In  fuch  anion  where  the  principal  demand  is  certain^  the.Br.Cofts, 
Court  may  encreafe  damages,     10  H.  6.  24.  b.  Curia,]  pi.  a8.  ciug^ 

Fiu.  Damages,  pi.  31.  cites  S.  C. 

pry.  As  in  debt  upon  the  arrearages  of  an  accottnt^  if  the  jury  Br.  Coils, 
fnds  it  arreary  and  gives  damages  j  yet  the  Court  may  encreafe  it,  f^Q^^J^ 
becaufe  the  demand  i%  certain.     10  H.  6.  24.  b.  adjudged. J  ^So  in  debt 

againji  /t{{# 
tyfiverai  fr^gctfes^uyon  an  obligation,  the  plaintiff  had  feveral  judgments,  and  damages  fcvcrally, 
vis.  againtt  each  the  (um  which  the  jury  fuiind,  and  the  Court  increafed  (be  damitgcs  over  an^ 
above  the  verd id  to  a  maik;  quod  nota;  but  it  is  faid  elfewhere,  that  be  fluli  have  but  one 
cxecutioo.     Br.  Damages,  pi.  57-  cites  14  H.  4.  19. 

[18.  The  Court  may  abridge  cofls  of  fait  by  the  jury.    19  H.  Br.AbrMg^ 

y.42.  D.  43.J  cites  19H.6. 

4a.  S.  C Rtzh.  Damagei,  pl.«6.  cites  5.  C 

79.  Appeal  of  tnayhomy  the  inqueft  taxed  damages  to  xoo/.  and 
Gfelringion  increafod  them  4o  10  marks  ;  and  Wilby  faid,  that  it 
«was  too  little,  by  which  Shard  awarded  the  damages  to  10/.  not- 
cwithftanding  the  firft  judgment.  Br.  Daosages,  pi.  in.  cites 
30  Aff.  30. 

20.  Trefpafs  for 'that  the  defendant  beat  spid  mayhemedhim; 
%c  difejodoM  fUadii  nsi  guiltfitLod  is  found  guiky  9t  x}^  nt(i 

X  2  prius» 


^75  Dlkftiaffejr^ 

piiils,  Vhere  the  pUinffff  gave  in  ividenee^  that  he  \»as  ^ayhehei 
nt  the  fame  time^  suid  the  infufft  found  accordingly^  and  datraget 
l8/.  and  at  the  day  in  bank  be  Jbewed  tbi  maym  to  the  Courts  and 
prayed  incteafe  or  damages,  and  the  Court  awarded,  that  he  re* 
cover  the  i81.  taxed  by  the  jur^  and  22I.  over,  viz.  40I.  in  all. 
Br.  Damages  pK  86.  cites  39  £i  3.  25. 
^  21.  Trefpafx  of  trees  cut  i  ifliie  was  ioirtedi  and  pa  [fed  for  the 

.."plaintiff  to  the  damage  of  5/.     The  plaintiff  prayed,  that  they 
would  increafe  damages.     Thirn*  faid,  we  will  not  increafe  da- 
mages of  trees  cut;  for  //  does  not  He  in  oar  conkfaHce^  by  which 
•St%^],}t.  ikcy  inc*eafed  cofts^  and  not  damages ^  qM66  ilota.  *     This  is  in- 
^**  tended  of  fuch  matter  which  lies  not  in  their  conutance,  but  of 

fucb  matters  which  lies  in  their  conufance^  they  may  increaje  after 
\)erdili  upon  tffue^  and  fo  it  was  agreed  by  the  prothonotaries  of 
C.  B.  Hill.  3  M.  I.  in  trefpafs  of  battery.  Br.  tit.  Abridge 
ment,  pi.  36.  cites  3  H.  4.  4^ 

22»  In  attaint^  the  cods  were  increaied  by  the  Court*  See 
Br.  Attaint,  pi.  26.  cites  8  H.  4.  23. 

23.  The  Court  camiot  increafe  damages  after  ijjui  triid  be* 
tween  the  parties.     Br«  Abridgment,  pi.  25.  cites  8  H.  4.  23. 

24.  The  Court  adjudged  damages  by  the  view  of  the  pcrfon, 
who  W2C5  beaten,  to  200  marks^  which  wa3  adjudged  by  inJpeHion. 
Br.  Damages^  pl>  49*  cites  9  H*  4.  i» 

25.  In  replevin  the  ifTue  was  found  fc^  the  pbinttff  to  th^ 
damage  of  20L  The  plaintiflT  prayed  his  judgment^  and  the 
Court  would  net  give  Jud^ment^  unle/s  the  plaintiff  would  rekafe 
pari  of  his  damages^  and  it  Was  laid,  that  by  the  lame  law  that  they 
may  increafe  damages,  they  may  abridge*  Quod  notau  Br. 
Judges,  pi.  22.  cites  11  H.  4.  lO. 

£  274  3  2D.  Debt  agaihft  A.  upon  afi  Migaiion^  tfie  defendant  pleaded 
non  eJifaGumy  and  it  was  found  asainft  him  to  Cbe  damage  of  three 
marks.  The  plaintiff  demanded  judgment  as  the  inqueft  had 
found,  and  increafe  of  damages  at  their  difcretioo,  by  which  it  was 
Awarded,  that  he  recover  accordingly,  and  one  mark  over  ef  in^ 
treafe.  Br.  tit.  Abridgment,  pi.  35.  cites  I4  Hf.4.  ig. 
Bf.  Atrldg.  27.  TJpon  inquejl  of  office  to  inquire  of  damages^  the  Court  may 
SDcnt,  pi.  7.  abridge  or  increafe  the  damages.    Br.  Damages%>  pl«  X44«  cites  * 

*  Il[houldbei9H.6.  sd« 

28.  But  contra^  upon  iffue  tried  upon, the  principal  between  party 
and  partyy  quod  nota  diverfity.  Ibid,  and  cites  7  H«  4.  31* 
3  H.  4.  4*  and  34  H.  8. 

29.  Note  per  Cur.  that  where  the  demand  it  certain^  as  in 
a£iion  of  debt,  &c.  the  Court  may  irtcreafe  as  will  the  eUmages  at 
the  cojls^  quod  nota.    £r.  Damages,  pL  137.  cites  lO  H«  6.  42. 25. 

30.  And  if  the  jury  in  debt  finds  2Ci.  for  eofts  and  damagee  in 
one  and  the  fame  fumy  the  Court  may  increafe  it  to  20St  mor% 
quod  nota.    Ibid. 

J2«  Forcible  entry  found  for  the  (ilaiiitif  to  the  damage  of  td. 
it  was  awarded)  that  he  ihould  recover  20L  tased  by  the  ». 


qus((,  aivl  40l-  over  by  the  (latute,  viz.  6ol.  ir\  «1]^  ^d  fo  ice 
cn.ic  t.ie  Court  trebled  the  damages.  Br,  Damages,  pi.  70.  cicef 
19  H.  6.  6. 

3  .  it\  irefpafsy  x\it  defendant  imparUd  till  another  term,  an^ 
at  .he  a-  made  defaulU  by  which  writ  was  awarded  to  enquire  of 
damages,  which  round  ^ol.  damages,  and  4J«  coAs,  and  th;;refore 
the  Court  ahrid^^ed  the  damages  to  20  marks,  and  the  coils  toi 
four  nurks  j  for  where  it  is  upon  writ  of  inquiry  of  damage i^ 
the  jufticcs  may  increafe  or  diminiih  at  tUcir  pIcalUre  \  for  it  \% 
Oiiiy  an  inoueft  of  otfice  to  inftrudl  them,  and  they  may  aflcfs  the 
damages  themfelves,  without  awarding  any  inqueil  of  o^ce,  or 
writ  to  inquire  of  the  damages,  if  Wey  wiU«  Br,  tit^  Au^^idg-^ 
njent,  pi.  7.  cites  19  H.  6.  lO- 

33.  iiut  woere  the  inq\eff  pajfes  upon  the  principal^  viar;  upof^ 
the  ijfiie  bttween  party  and  party^  there  th4  fjgurt  may  incr/afe^ 
€9ftiy  out  n^t  increafe  nor  diminifb  damagei  \  for  there  the  party  isa^ 
his  atuin(,  but  Mpon  inqueft  of  office,  he  cannot  have  attain^  quodt 
nou  difFerentiam,  hut  where  they  give  exeejfive  d^^ages  upon  ttiQ 
iiitie,  there  t:ie  Court  may  ceal^;  judgment,  till  the  plainti^  will 
releafe  i«i  damages  to  a  reafqnahle  iun^  quod  OQto^  Jir«  (itv 
Abridgment,  pi.  7.  cites  19  H.  6*  |0. 

34.  11  trejpafs  by  two  againjfi  three  die  one  appeared,  mtipitaded 
t9  ijjue^  and  tiie  other i  made  default^  and  a|t  the  da;;  of  niii  prius  ic 
was  found  for  the  plaintiff^  to  the  damage  of  lool.  which  thej^ 
fevered,  foilicet,  40/.  for  the  value  cf  the.  goods^  and  60A  fir  tho!^ 
eofit  of  the  fuit ;  the  plaintiff  prayed  judgment  and  the  Court 
thought  the  cofts  too  high ;  and  pen  Cur.  if  it  was  not  for  thp 
Cwo  who  nude  d;;fiiiuU  the  coils  (hould  he  abridged ;  for  they  mayi 
as  well  abridge  as  increafe  cofts,  but  by  reafQiX  of  (he  (wo  in  the 
fimul  the  Court  was  in  doubt  \  for  in  tre/pa/i  againjl  twjo^  if  th^ 
am  appears^  the  plaintitF  (hall  count,  that  he  together  wi(h  tho^ 
other,  did  the  tre^s,  and  thoiigh  againf^  the  one  the  proqefs  is 
deter  nined,  yet  againft  the  other  procefs  (lull  he  awarded,  and  thej^ 
could  not  know  to  whsu  cofts  (bis  may  come*  And  after  aU  was^ 
difcontinued.     Br.  til^  Abridgment,  pi.  9.  qites  2^  H.  6.  za 

35'  ^^  i^^  the  j\xry  found  the  debt  a/id  damages  to  26/.  8^ 
and  the  Court  increafed  the  damages  to  (3$.  4d.  h^yoAd  tjn^ 
firft  rum«    Br.  Damages,  pi.  139.  cites  3:^  H.  6.  2^ 

36*  Damages  were  iiyrreafed  in  cofts  by  reafon  that  the  ic^ 
fendant  delayed  the  plaintifiF  by  inJMn^iorK^  lix^  P^^ixages,  pU  i(^s< 
^tes  21  £.  4.  78. 

37.  in  trefpa/s  local  tbfij  cT^^npt  abridge  nor  Ir^rea^  the  di-  £  ^75^  ] 
mages  i  contrary  of  the  cofts ;  per  FitT^tierbert,  Engletield,  aad 
Shelley.^    And  therefore  aft^r  demurrer  when  thp  mqueft  and 
4amaget  were  awarded  and  returned,  the  Ji^ftures  at  the  prayer  of 

die  didfendant  and  his  counfel  would  not  a|>ridge  d^ns^esi^qi^od^ 
sola.     Br.  tit.  Abridgrnent,  pi.  X.  cites  22  R^  ^*  ?«. 

38.  Hote^  it  was.  hpUtea  be  k^x  t^^^  ^^^  J}^^^^^  ^9»/jr  m-eafc*^ 
hut  not  decreafi  damages^  becaufe  the  party  may  have  an  attaint^ 
But  note>  contrary^  by,  Anderfon  and  Fc^iain^  ^^  Qoil^  135^ 
|L»7%  i^iUia2£Jiiab»Q%A«Anofi. 


i75  Damage?/ 

39.  In  an  ajfault^  battery^  and  wounding^  the  jplaintiff  aAer 

verdi^l  moved  the  Court  for  an  increafe  of  damages  ;  the  Court 

&i(i  they  could  not  do  it,  if  the  word  maihemavtt  was  not  in  the 

aeclaraVon.     Vent.  327.    Hill.  29  &  30  Eliz,  B.  R,  Anon. 

Kov.  «i.  40.  The  plaintiff  declares  in  d/bt  upon  obligatien  of  16L  to  bis 

^•^p-.*       damage  of  I  oi,  and  upon  non  eft  fai^um  pleaded,  the  ^'»ry /^iiir^ 

Sdem"v«rl  the  damaged  to  7/.  and  40s.  coftsj  and  the  Court  increajed'tbi 

^»«  cojis  4/.     So  he  had  judgment  to  recover  his  debt,  and  damages, 

and  cofts  to  13I.  which  is  more,  than  in  his  count,  and  this  was 

affigned  for  error.     Sed  non  allocatur.     For  although  the  jury 

cannot  give  more  damages  than  the  flaintiff'  counts^  yet -f he  Court 

Tfla^  increaje  them  as  they  pleafe  j    wherefore  the  judgment  was 

affirmed.     Cro.  E.  544.  pi.  13,    Hill.  39  Eliz.  B.  R.    Wolf  v. 

M  eggs'. 

41.  Trefpafs  of  battery  \  one  of  the  defendants  pleaded  net 
guilty  ;  the  other  juftified.  The  ijjhe  again fi  him  wasy  defon  tort 
demejne\  and  one  ven.  foe,  was  awarded  to  try  thefc  ifiues ;  and  it 
was  found  for  the  plaintiffs  and  judgment  accordingly,  and  error 
thereof  brought,  becaufe  the  plaintiff  declared  to  his  damage  ef  j^oU 
and  the  damages  ajfijjedby  the  jury  were  35/,  and  the  coftsincreafed 
by  the  Court  were  6/.  So  the  plaintiff  had  judgment  to  recover 
41I.  which  is  more  thin  whereof  he  declares  \  fed  non  allocatur; 
/or  the  damages  found  by  the  jury  being  lefs  than  he  counts,* 
although  the  cofts  amount  to  more  it  is  not  material.  Cro. 
£.  866.  pi.  47.  Mich.  43  &  44  Eliz.  in  Cam.  Scacc.  Comb,  v, 
Garew. 

42.  Trefpafs  for  breaking  his  clofe^  and  cropping  200  pear^trees^ 
end  100  apple-treesy  upon  not  guilty  pleaded,  the  plaintiff  had  a 
verdift  and  damages  to  40I.  The  defendant  moved  the  Court  to 
mitigate  the  damages,  it  appearing  upon  affidavit- that  the  plaintiff 
would  have  accepted  5I.  before  the  adion  brought ;  but  the  Ceurt 

faid  that  they  could  not  diminijb  the- damages  in  trefpafs^  which  is 
localy  and  therefore  it  could  not  appear  to  them,  and  judgment; 
accordingly.     Brownl.  204.    Mich.  3  Jac-   Delves  v.  Wjrer. 

43.  In  trefpafs  for  an  affault  and  battery  jf.  and.B,  A.  ap^ 
pearedy  &c.  and  a  verdidl  was  given  againfi  him  \  the  ether  was 
in  the  ftmul  cum  \  and  damages  taxed  againfi  A.  to  30/.  but  th^^ 
Court  upon  view  of  the  mayhem  increa/ed  the  damages  to  40A 
and  afterwards  a  verdiSf  was  given  againfi  B,  and  damages  teueedi 
and  then  it  was  movedy  that  the  Court  upon  another  view  of  the 
wound  would  increafe  damages  againfi  B,  for  that  A.  had  nxat'^* 
dired  the  officer  that  came  to  ferve  the  'execution  upon  him  for  the 

iol.  fo  that  pojftl/ty  the  plaintiff  might  recevir  nothing  againfi  A* 
•ut  it  was  denied  by  the  Court,  for  that  they  could  have  the  view 
but  once  in  the  fame  adion^  but  if  he  had  brought  feverai  adtions^ 
it  would  have  been  otherwife.     But  ihe  Court  direded  the  plaintiff 
to  ftay  till  A.  was  hanged,  and  then  they  might  make  the  view 
and  increafe  the  danugcs.     Lilt.  Rep.  51,  52;   Mich.  3  Ou". 
C.  B.  Anon. 
Wctt.93.  f^      44.  In  battery  y  judgment  vns  given  n^^«  nonfum  infer  matms^ 
c.  accord*  and  a(terwar4s  thcfe  tffas  a  writ  of  Nsquitfoi  idattu^es^  on  1^ 
*"«^y*  '  motion 


motion  lo-mitigalc  the  cbunages  the  Court  faid,  that  in  focb  cafes 
they  never  would  alter  the  damages,  where  the  party  had  alfo  giveu 
evidence  at  the  inquiry  of  damages.  Lit.  Rep.  150.  Pafch.  4  Car. 
C.  B.    Stanlic's  cafe. 

*45.  In  trejpafs  pedibus  ambulando  10/.  damages  were  given.  Hctt.  93. 
Cited  by  Crooke  J.  as  a  cafo  i.>  B.  R.   'u\  which  himfcif  was  ^^  ^^rookt 
counfelf  and  that  he  could  never  have  any  mi^i^ation  by  the  Court.     ^ 
Lit.  Rep.  150.  in  Stanley's  cafe.  Paiizh.  4  Car. 

46.  In  trefpafs  the  i^ldixntx^'  d'ciired  gene  rally  ^  that  the  defen^lant 
mnihemavit^  &c.  And  upon  ilTue  he  gave  in  evidence  that  the  de- 
fendant difcharged  a  great  gun  in  a  Jhip  without  giving  notice  ac-^ 
cording  t9  cujiom^  iic.  whereby  the  plaintiff  loft  an  eye  and  a  leg. 
Jt  appeared  uppn  the  evidence,  that  it  was  done  without  any  dtfign 
or  intention  of  the  defendant,  and  therefore  the  jury  gave  but  lol. 
damages*,  whereupon  the  Court  was  moved  to  i.icreafe  the  da- 
mages upon  view  of  the  maihcm,  (as  they  mi^ht)  and  a  day  was 
given  him  to  produce  his  witncifcs,  but  tiieir  evidence  being  tlic 
fame  in  cffcft  as  at  the  trial,  the  Court  would  not  increafe  them  \  ■ 
befides  the  particuh'  s  of  the  thaihem  being  not  fet  f'.rth  in  this  decla^^ 
ration^  hut  generally  quod  maihemavit,  the  Court  /aid  that  they  cannot 
increafe  the  dan^ages  upon  view  of  the  maihim  unlefs  the  judgei  of  the 
Tiifi  prius^  &c.  he  fore  whom  it  was  trieJy  certify  the  particulars  of 
tbe  maihem  to  the  Court,  aiid  that  thefe  were  the  maihems,  which 
the  plaintiff  offered  to  prove  upon  the  evidence  at  the  trial  \  for 
ocherwife  it  cannot  appear  to  the  Court,  that  they  are  the  fame 
maihems  for  which  the  plaintiff  had  declared.  Sid.  108.  pi.  22. 
Hill.  14  &  15  Car.  2  B.  R     Angel  v.  Shatterton. 

^7.  in  trefpafs  for  afTiult,  battery  and  maii)en2y  the  jury  gave  only 
los.  damages  ;'  but  the  Court  upon  view  of  the  maihem,  (which 
was  a  broken  Irg)  and  upon  affidavit  of  the  charges  to  the  furgeon, 
increased  the  daniages  to  20I.  nifi  caufa,  &c.  and  now  caufe  was 
thewn  (viz.)  that  the  plaintiff  did  not  jet  forth  in  what  part  of  his 
My  he  was  maimed*  But  per  Flale  Ch.  B.  if  the  plaintiff  alleges 
that  he  was  maimed,  that  is  ground  enough ;  and  afterwards  it 
was  held  by  Hale  &  tot,  Cur.  the  damages  miy  be  incrcifed  lubere 
the  W9rd  mayhtmavit  is  in  the  declaration  ;  but  (he  ufual  and  better 
way  had  been  to  exprefs  the  manner  of  the  maihem  and  that  in  an 
a^ion  of  battery  the  Court  might  increafe  the  damages  upon  the  virwj 
if  the  manner  of  the  battery  was  alleged  in  the  count.  Hardr. 
408.  Fafch.  17  Car.  2.  in  the  Exchequer.    Auflin  v.  Hilliars. 

48.  The  plaintiffs  in  an  action  of  battery  declared  that  the  de-  Sid.433.pl. 
feniantftxuck  the  horfe  whereon  the  wife  rode,yS  that  the  horfe  ran  ^^'^^^^^^^ 
away  with  her,  whereby  Jbe  was  thrown  downy  and  another  hofe  s'.  c.  mm- 
ran  wver  her^  whereby  Jhe  loft  the  ufe  of  two  of  her  fingers.     The  tion» 81.  Ha- 
jury  h^d  given  them  ^%L  damages^  and  they  moved  the  Court,  |^*J7he'"*^ 
upoo  view  of  the  maihem,  to  increafe  them ;    whereupon  the  de-  c;„rt 
daration  was  read  j  but  the  Court  thought  tie  damages  given  by  the  wouW  not 
yuyflifficitnh    Mod.  zi.  pi.  65.  Mich.  21  Car.  2.  13.  R.   Dod-  I'h"  ohirnr. 
well  and  Ux.  v.  Burford.  gcontmi^it 

(ay,  bccjH  « 
it  was  dftubtcdi  whether  it  might  be  increafrd  opon  the  view,  in  as  much  as  there  is  not  any  ma\- 
Wm  or  wouBisflg  ham  dircdly  nvisU  by  the  ^azty,  but  (hat  it  ii  raibcr  by  accident,  vt/.  th« 

X  4  com;i]| 


comini;  of  the  other  Koffet  mA  how  lie  came,  •ni  wkcthcr  ^  Um/t  WBO^  hivc  am»itd  lii»ii 
naucr  of  evidence,  ana  16  they  denied  to  incrcefc  the  deiMfei. 

49.  CollaUrall  damages  (hall  be  confidered  in  equity  on  penalty 
of  a  hond  U  fave  barmafs.  Sid.  442.  Hill.  21  &  2Z  Car.  2. 
13.  R.    King  V.  Atkins. 

50.  M.  brought  an  a£lion  of  ajfault  ondhattny^  againft  J.  S. 
who  pleaded^  di  fon  ajfault  demejm ;  and  a  verdid  being  for  the 
plaintiff,  they  gave  him  6A  damagn  at  the  ajftfn ;  but  upon  viewf 
of  the  mayhem,  it  appealing  that  be  bad  Icji  two  of  his  fingen^  and 
was  thereby  dijabUd  to  follow  his  trade  ofclotb-Jhearing^  die  Court 
tKc  eafed  the  damages  to  lOoL  Freem*  Kep.  173.  pi.  185.  Miclu 
1674.  C.  B.    More's  cafe. 

f  277  3      51*  Adjudged  in  an  adion  of  a^«//,  &c.  that  where  the  plain* 

ti^  declares  of  a  wounding  by  the  word  maibemavit^  it  is  clear  the 

damages  may  be  increafed,  though  damages  are  given  by  the  juiy, 

3  Salk.  115.  pi.  6.    Cook  v.  Beale. 

Ld.  Bavm.       ^2.  So  it  is  where  the  plaintiff fets  fortha  wound  fo partitular 

^ill  8  &  Q  ^^       declaration^  that  by  the  defer iption  it  appears  to  bo  a  tnetihem  ; 

w.  3.  s.  C.  and  fo  it  is  where  the  wound  is  viftble  and  apparent  \  and  this  inay 

de  s  P.  re.   be  done,  whether  damages  are  given  by  the  jury  upon  an  ifliie 

im7.ngw,   P»n«d,  or  upon  a  writ  of  inquiry.    3  Salk.  115.  pi.  7.    Cook  v. 

thout'h  the  iieale* 

vord  may- 

hemavit  i«  not  in  the  decUrttioo,  end  cites  Raft.  Appetl  46.  and  8  Ht  4.  fti^  b. 

id.  Raym.       j^,   'But  this  incrtafe  of  damages  mvfl  he  given  by  thi  courts  at 

H?u!  sTo  ^cjiminjler  upon  the  view  of  3ie  wounding,  ^r  upon  affiduvit^ 

w.  3.  s.c,  made  thereof;    and  it  cannot  be  done  by  the  jujlices  of  niji  priiis^ 

f^  a'  ^%  ^*^*  ^f  ^^'  wound  is  ve^y  greats  mufi  endorfe  the  evidence  on  the 

ciicToQ^E.  P^fi^^y  ^^^  uponfuch  evidence  the  damages  will  be  encreafed^  though 

g.  20  b.,ae  the  wound  was  not  fet  forth  in  the  maihemavit  in  the  dectaratioi* 

f-3. »».  3  Salk.  115.  S.C. 

Sly.  3 '4-  "* 

and  Haidr.  408. 

id.  Ravm,  ^4,  And  y&  it  is  without  fuch  indorfementf  where  the  eetufe  war 
S.^C.&s.'p,  ''"'^^  before  a  judge  of  that  cuurt^  where  the  motion  is  madi  m  in- 
pci  Foweii  crcafe  of  damages.    3  Salk.  115.  pi.  8.    Cook  v»  Beale. 

J.  «nd  ihe 

reporier  adds  a  nota,  that  this  caufc  was  tried  before  Powell  himfclf. 

t 

55.  Trefpaff,  ajault  and  battery.  The  plaintifF  declares^  theit 
thr  defendant  cum  manu  fua  ipfum  Tbomam  Cook  fuper  fiuiiU 
trum  cculum  percufftt  et  violavit  ita  quody  the  fatd  Thomas  Cocc, 
viz.  the  plaintifF,  penitus  inhabiiis  devenit  ad  fcribendum  vol  Ugtn-- 
dum^  being  an  officer  of  the  exeife^  ice.  Not  guilty  pleaded, 
Verdia  for  the  plaintifF.  And  Birch,  feneant,  moVed,  that  the 
Court  would  increafe  the  damages,  upon  affidavit,  that  the  platn- 
tift'  had  loll  his  eye.  But  the  Court  ordered  die  plamtiflF  to  appear 
in  Court  in  perfon,  for  otherwife,  they  could  not  increafe  the  <h« 
mages ;  upon  which  the  plaintiff  was  brought  into  court,  ilad 
afterwards  the  Court,  after  ievend  motiooi  rdol^ed,  that  the  Court 


^mof  imtr^€f/e  the  damages^  if  tbt  vmuni  h  ff parent j  tbe^gS  it  ie 
mot  a  maim.  And  fo  it  was  done  in  the  cafe  of  the  Lord  Foliot. 
Therefore  in  this  cafe,  becaufe  the  wound  is  vifible,  though  it  be 
no  mayhem,  (for  it  is  not  a  mayhem,  becaufe  the  eye  is  not  wholly 
out,  but  the  plaintiff  only  declares,  quod  inbabiiis  ad  legendum  vel 
fciibendum  devenit  by  the  wound,)  yet  damages  may  be  increafed* 
And  Powell  J.  faid,  that  Holt  Cb«  J.  was  of  that  opinion.  Ld. 
Raym.  Rep.  176.  Hill.  8  &  gW.  3.   Cook  v.  Beat. 

56.  So  (per  Powell,  J. )  though  the  hfs  of  a  ncfe  h  not  a  mayc» 
hem  to  bring  an  a(^ion  felonice  for  the  lo(s  of  it^  yet  the  Court 
may  in  fuch  cafe  increafe  the  damages.    Ibid. 

57.  And  he  faid,  that  the  Court  might  increafe  the  damages  ttpA 
m  writ  of  inquiry  y  becaufe  that  was  but  a  bare  inqueft  of  office. 
And  Sty.  345.  i  Le.  1^9.  Bend.  158.  Litt.  Rep.  51.  Hutt.  121. 

f3.  I  :)id.  423.  I  Mod.  ^4  were  cited,  and  a  cafe  between 
WALLEY  AND  Babington,  where  in  a  general  adion  of  a£- 
lault,  battery,  and  wounding,  upon  view  the  damages  were  in* 
creafed  about  four  years  ago,  upon  the  motion  of  Serjeant  Lovell. 
Ld.  Raym.  Rep.  176.  Hill.  8  &  9  W.  3.    Cook  V.  Beal. 

58.  The  plaintiff  was  arnfled  at  the  fuit  of  the  now  defendant^ 
in  a  fi&itioui  attton^  without  any  colour  of  reafon ;  and  afterwards 
he  brought  an  aBion  of  Jalfe  imprifonment  againft  the  defendant, 

and  the  jury  gave  him  8c/.  damages  \  and  upon  a  motion  in  arreft  [  276  J 

of  judgment,  becaufe  the  damages  were  esilceffive,  it  was  oppofed 

by  the  plaihtitPs  counfel,  and  infiiied  that  he  might  have  the  be'« 

nefit  of  the  verdidl,  which  was  granted,  and  accordingly  the  plain-^ 

tiff  bad  judgment.   8  Mod.  296.  Trin.  10  Geo.  1725.    Uerbei^ 

V.  Morgan. 


(L)     [Mitigated,  or  IncreafcdJ 

In  Refpeft  of  the  Plea ; 

[And  Circumjiances.'] 

£l.  TN  irejpafs  for  taking  his  goods^  to  the  damage  of  2c/.  if  the  *  Sec'fk) 

X  defendant  pleads  an  arbitrament  made  in  another  country^  P^-'i- 
jnd  this  is  tried  againfl  the  defendant^  and  damages  affeffed  far  the 
trefpafs^  yet  inafmuch  as  ilci\%  foreign  jury  could  not  have  full  eonu^ 
lance  of  the  frefpajs^  and  the  defendant  hath  *  not  denied  the  da» 
mare  to  be  according  to  the  county  the  Court,  with  the  aflent  of  the 
iilaintiff,  may  encreafe  the  damages,  and  to  fp  much  as  die  plaintiff 
tath  counted*    13  H.  4.  7.  b.] 

[a.  In  an  aQion  for  taking  his  goods^  if  the  defendant  avows^ 
upon  which  it  is  demurred  and  adjudged  fof  the  plaintiffs  or  upon 
ittauU  and  damage  found  upon  the  writ  of  inquiry  of  damages,  the 
Court  msiy  Increafe  them }  for  the  Court  (this  being  upon  de- 
murrer) might  *hav«  awarded  damages  without  inquiry,  therefore 
die  inmtiji  is  but  fur  tbdr  infonsus$it^%  t4  H.  ^  '9.  b.  3  H.  6. 

[2.  So 


f  3*  ^0  in  Ak  cafe  the  Cmri  mof  mitigaii  tbc  damages  for  tb« 
fame  reafon.  3  H.  6.  29*  b.] 
•  Br.  Di-  4.  So  in  frefpafs^  if  judgment  be  given  upon  nil  didty  and  a  writ 
r*^"'ue^*  of  inquiry  of  damages  fcrved^  the  Court  may  increafe  cr  diminifh 
S?C.^^  ^c  damages  found  by  the  inqueli,  for  that  they  might  have 
Br.  Abridg-  awarded  damages  according  to  their  difcretion,  without  fuch  writ, 
"*"'ip!:7-  *  19  H.  6.  ID.  b,  adjudged,  Mich.   1651.  between  f  I^y  and 

cites  5.  C.        •         t  -ry    ii*  •  cl'  f        /r      t        t  >  f» 

for  it  is  only  i^fn  rolhot,  tn  an  action  of  ajfaulty  battery^  and  wounding^  ibi 
an  inqucft  manner  of  the  doing  thereof  being  fpeciatly  laid  in  the  declaration 
rnftr^a^ihc  *<>**8**  ^^  inqueji  ^ave  20qI.  damages^  yet  upon  examination  of 

Court. Jurgeoniy  and  upon  view  of  the  wound  in  Court,  and  for  the  btt^ 

ritjth.  Da-  noufneft  of  the  fa^^  being  done  in  the  High^ftreet,  in  the  day- 
lu.^cUct ''  ^""^>  ^^^  *  flilletto,  with  an  intent  to  kill  him,  and  the  furgeong 
6.  c.  by  agreement^  being  to  have  150I.  for  the  cure,  the  plaintiff  being 

4  Sty.  310.  in  great  danger  of  death,  and  having  loft  a  potde  of  blood,  as  the 
ro'Iot^^^  furgepns  laid,  the  C9urt  increafed  thi  domagei  to  400/.  in  toto,  9n4 
icems\o  be  judgment  given  accordingly.] 

S.C.&S.P. 

admiued,  but  fayi  notlting  of  the  manner  of  the  aCTault,  battery  and  wounding  bcii^g  laid  i«  the 
4cclaratiott.  S.  C.  ciud  Ld.  Raym.  Rep.  1 76.  per  Cur. 

5.  In  trefpafs  for  breaking  his  ckfe  by  Rawlins  with  a  continu* 

andoj  it  was  moved  hf  Coke,  that  the  plaintiff  needed  not  to  (hew 

a  regrefs  to  have  damages  for  the  continuance  of  the  firf^  entry^ 

¥12.  for  the  mean  profits.     Gawdy  J.  without  an  entry ^  he  fitallnot 

have  damages  for  the  continuance^  unlefs  in  the  cafe  where  the  term^ 

or  eflate^  of  the  plaintiff  in  the  land  is  determined  -,    and   to  fuc^i 

opinion  of  Gawdy,  the  whole  Court  did  incline,  but  they  did  not 

[  279  ]  refolve  the  point,  becaufe  a  regrefs  was  proved.   Le.  302.  pi.  416, 

Trin.  31  Eliz.  B.  R.    Rawlins*s  cafe.     Cites  20  H.  6.  15,  38 

H.  6.  27. 

•^Lcv.  3.<?o.      6.  In  fuch  a  pracipe  where  the  demandant  is  to  recover  da- 

Tun.  4  W.  niages,  if  the  tenant  pleads  non- tenure^  or  difclaimSy,  there  the  de^ 

cafe  of  Hun-  mandant  may  aver  htm  to  be  tenant  of  hts  land^  jts  hts  wrtt  Jup^ 

lock  V.  Pe-   pefeth  for  the  benefit  of  his  damages  ^  which  otherwife  he  Jhou'd  lofe^ 

^^IuJx'azw.  ^^  pray  judgment  and  enter.    Co.  Litt.  362.  b. 

that  Littleton  and  Coke  are  not  to  be  underftood  of  a  fimple  plea  of  Bou>tenure|  but  of  non-tcnuit 
with  diidatmCTi  as  the  pleadings  ufutlly  were  in  Litileion*<  time. 

7.  In  trefpafs  of  ajfault  and  wounding^  where  the  truth  was,  th^ 
the  plaintiff^ s  arm  tvas  broke^  and  he  was  in  great  da^iger  ftill  cf 
Jofing  the  ufe  of  it,  and  the  jury  gave  but  i2d.  damagis  i  tite  Couft 
would  not  increafe  them,  becaufe  the  manner  9f  wounding  was  nglt 
^et  forth  in  the  declaration  \  and,  per  Roll.  Ch.  J.  it  misfat  be,  that 
lis  arm  was  broke  fmce  the  a£lion^  Sty.  345.  Mich,  165a* 
Jervis  v*  Lucas. 


{' 


(M)    Damages 


K>tinmti^  ^79 


(M)     Damages  Increafed^  or  Decreafed. 
By  what  Court  it  may  be. 

f  f ,  ^T^HE  jujlices  of  niji  prius  have  no  power  to  encrcafc  da-  Br.  Dt- 

X      mages,  but  only  to  inquire  of  that  which  is  affirmed  by  "'^cftea^ 
the  inqueft.    8  H.  4.  23.]  .  s.  b 

Fitzh.  Da- 
n^^f  pl*57<  ciicsS.  C. 

a.  In  trefpafs  and  battery  in  an  inferior  courts  the  judge  there  in^ 
treafed  the  damages  upon  view  to  more  than  was  given  by  the  jury.' 
Xhe  Court  faid,  that  the  proper  way  to  reform  this  is  hy  writ  of 
error  5  for  none  but  the  courts  at  Weftminfter  can  increafe  da«* 
mages  upon  view.  Vent.  353,  HiU.  32  &  33  Car.  2.  B.  R. 
Anon. 

3.  But  a  writ  of  error  being  brought^  and  error  afligned,  for  that 
an  inferior  court  had  increafed  the  damages  given  by  the  jury  upon 
an  infpe^lion  of  the  mayhem  made  by  the  (aid  battery,  the  Court 
beld^  that  the  inferior  court  had  power  to  judge  upon  their  view  of  the 
mayhem,  and  to  increafe  the  damages^  and  affirmed  the  judgment* 
^  Jo.  183.  Mich.  33  Car.  2.  B.  R.    Anon,   , 


(M,  2)     Damages  taxM  by  the  firft  Inqueft,     [  280  ] 
where  there  are  more  Juries  than  one. 

t.  T  N  trefpafs  againfi  twoy  if  the  one  comes  and  pleads^  and  is 
X  convi^ed  to  the  damage^  fcff .  and  the  other  comes  and  pleads^ 
and  is  convilfedy  the  2d  jury  (hall  not  give  damages ;  for  the  2d 
who  pleaded  (hall  be  charged  by  the  firft  verdi£l.  Quod  nota, 
Br.  Damages,  pi.  29.  cites  44  £.  3.  7. 

2.  Forger  of  deeds,  by  which  he  was  difiurbed  of  his  poffejfion  of 
fuch  tenements  in  D,  in  the  county  of  K.  and  of  fuch  lands  in  Z.  and 

alleged  the  forging  at  D,  in  the  county  of  K.  and  brought  the  aSfion 
in  the  county  of  K:  and  fas]  to  the  land  in  the  county  of  K,  the  de^ 
fendant  pleaded  a  plea  to  the  ifTue,  and  to  the  land  in  L.  other  iJTue^ 
and  the  jury  ofK,  appeared  and  found  for  the  plaintiff^  and  the  jury 
ef  Z.  did  not  appear^  therefore  it  was  ordered,  that  the  jury  who 
appeared,  (hould  tax  damages  for  the  whole,  and  therefore  the  in* 
queft  afTefTed  damages  for  the  land  in  K.  to  lol.  and  for  cofts,  if  be 
barred  at  L.  to  iqos.  »nd  for  the  forging,  9s  tg  the  tenement  in 
London  81.  and  for  cofts  of  his  fuit,  if  it  "be  found  for  him,  40s. 
over  the  iocs,  and  fo  damages  and  cofts  fevered.  Br.  Damages, 
pi.  74.  cites  21  H.  6.  51. 

3.  If  two  plead  not  guilty  federally  in  trefpafs^  and  feveral  venire  S.  P.  Br. 
facialis  are  awarded,  the  inqueft  that  firft  patfcd  ihall  afTefs  damage  Damtg«, 

againft  all,  an*  the  fccond  jury  {ball  ncJt  afTefs  the  damages,  and  \'^,'^sT 
there  the  other  defendant  mall  be  charged  of  the  damages,  by  the  y^'here /rue* 

inqueft  r4lflkdt. 


«8o  Daningejsr* 

iiffi^tm  inqueft  nAkh  paflTed  upon  the  UTue,  to  which  he  was  not  a  party, 
^^*^**'**^  bu^  he  was  party  to  the  original^  quod  nota,  and  therefore  may 
1^^  l^aye  attaint  alfoj  per  Moile,  ic  non  negatur,  an4  in  this  cafe  the 
fMMfjt^  yet  Jicond  inauifi  ftioU  net  ajp/s  d^nu^ges^  <|ug4  ooU-  %t.  Brief  de  en- 
^u'L'iT  *1"''^  P**  8-  cites  39  H.  6.  I. 

4*  J^ttr  ijiui  in  trefpafiy  the  defendant  confejied  the  a£!ion  by 
which  the  fame  inqueu  enquired  of  the  damages  and  no  other. 
$r^  J^nqueft,  pi.  67.  cites  18  £.  4.  7. 

5.  if  an  adion  of  irejpap  be  brought  againft  ttvoj  and  they  pkad 
ftveral  fluti^  and  afterwards  one  of  them  is  found  guiky  by  a  feveral 
jury^  that  jury,  Jhall  akep  all  the  damages ;  and  if  the  9thir  be  after*. 
V)ards  found  guilty^  he  Jhall'  he  fubje^to  the  ptd  damages^  although 
^e  wis  not  party,  to.  the  (aid  jury  i  and  by  the  Cime  reafoa  that  he 
(ball  be  charged  with  the  fame  damages^  by  the  £une  roafon  he 
^U  have  advantage  of  the  (atisfa£lion  of  them  made  by  his  com- 
panion^ pec  C^nch.    3  Le.  122.  p).  174^  Trin.  27  iiUz.  B.  K,» 

"  !(Vnon. 

6.  In  a  wrijt  of  qiuetre  intrufit  maritagio  non  fatisfaQo  it  was 
Jbund  for  the  plaincift^  but  no.  damages  were  afiefsed  by  the  jury^  and 
the  value  of  the  marriage  was  found  to  be  $ooL  And  now  the  qu  f- 
.^011  was,  Whether  the  &me  might  be  fupplied  by  a  writ  of  en-s. 

Siiry  of  damages  ?  and  the  Court  prima  facie,  feemed  to  doubt  of 
e  cafe  \  for  where  the  party  may  have  an  attaint,  there  no  da-« 
iprugcs^  (h^ll  be  s^eiTed  by  the  Court,  if  the  fame  be  no\  foun^J:  by 
^e'juipy'}  SLid  i,hcrefore.' the  ^'ourt  wouU  be  adyifed  of  it;  but 
aftirwards  in  the  fame  term  i.t  was  ad}udged|-  that  nO'  writ  of  en*, 
fuiry  of  damages  Jbould  i/sue ;  but  a  venire  facias  de  novo  was 
frauted toitry  the  ifsue  again*^  Godb.  20^>  pi.  294^*  Mich,  i  Jac^ 
V\C.B*    C9ok*scalib. 

C  **^  ]    (N)     ^^^  ^^^'  CauJ^s  \hey  ftall  be  recovered^ 
Not  for  the  Delay  of  the  Court. 

$^  tn  [i*  TF  a  man  appealed  of  robbery^  continues  long  in  prifon^  Ofsd  ef^ 
>'•  ^^'  n^'  X  tir  is  acfuittedy  he  fhall  not  have  djynages  tor  the  lonjj; 
ipar***P^  continuance  in  prifon,  becaufe  it  was  a  default  of  the  juftices  tha( 
sift,  ciies-^   they  did  not  de|iyer  \j\m  ^  tfa^e  firil  eeneraj^  ddiyery.   42  Aff.  19^ 

ir.Aud^  ^  If  the  em^ee  &f  4  JteMt  nforcbani  takis  tjbi  Udy  tf  t^i  am. 
Sdwls  c!  ^-^  '"  i^^tMtion^  Without  any  extent  of  the  land^  after  he  bath  re^ 
hut  by  '  Itaftd  theflatuiey  yet  in  an  audita  querela  the  conufor  ihall  re^ 
fiaei).  t!^    cover  damages  for  the  Vnpri(onment:  pf  hji^  l^j  wi^^iOMt  caufe^ 

cover  dam^geft  in  ihtt  adion,  but  where  he  it  OnA^d  of  bili.Iapd«wi«MP»JlritDaWga^  ^  |U  citc^ 
SyC..«.»fmh*  Au^ta.]2uef^4|  ^y  %.  citct  9*  C^ 


2)amdj|;e9>  &>! 


(0)    trt  what  ASiions  Damages  (hall  be  proed  hy  the 

CorfejfAl. 

£i.   TN  an  admeafuremeni  of  iofwtr^  if  the  iefehidni  comes  tiefirjl  ^u  AddidU 

A    day^  and  fays^  that  he  is  rsa  ^y  X6  admLarure,  the  plaiiitiff  ^"^J^^^t 
Ihall  riot  rccot^cr  his  diihagtfs.    42  E.  3.  19.  b,J  s!  c.'^ 

Fitth.  Oft. 
maget,  pi.  71.  cnrsS.  C— 2  Inft.  368.  on  the  Stii.  Weflm.  a.  13  E.  1.  cap.  7.  Isd,  Cuke  fayl*, 
that  in  ■  writ  of  idmrafurcmcni  o^  dower  the  dcmaudtnt  (ball  recover  damagra  if  the  ttaatt^  ap^ 
peais  not  the  HrU  daN  and  yiclda  to  admeafurement  foi  the  ilTu'S  in  the  mean  nme,  but  in  admct* 
furcment  of  patlute  no  damage}  ^all  he  recovered  at  all,  and  cites  S.  C.  ■■     Fiith.  Damaiet,  pk 

•.  S.  P.  cttra  34  £.  ^. Br.  Datnagta,  pj.  24.  cite*  Si  C. Ibid.  pK  aSf*  ciict  S.  Ci  uk\% 

E.  3.  Id,  ti.  ^' 

[2.  In  detinue,  if  the  garnifiiment  be  prflyed,  and  the  fiBnmijbei 
comes,  and  cannot  deny  the  conditions  to  be  broke^  the  plaintiflT 
fhall  not  recover  any  damages  againft  him.    8  H.  6.  11.] 

[3.  So  if  he  naikei  drfaUlti  for  damages  are  given  againft  ckd 
garnilhee  to  delays    8  A.  bi  it.] 

[4.  If  a  hnan  will  avoid  the  damagesi  becaufe  he  hath  been  ei  all 
*  timet  ready  to  render  the  thing  in  demand,  he  ought  /#  come  at 
tbefirftday     17  E,  3.  7I.] 

[5.  In  detinue  for  a  writing  againfi  an  executor,  fuppoHng  it  to  Fiisb.  Das 
tame  to  bh  hands  after  the  death  of  the  tefidtor,  the  defendant  may  "*"*^*!  P** 
come  at  the  grand  diftrgfs,  and  fay,  that  he  hath  at  all  times  been  s!cl2!?ft 
ready  to  deliver  the  writing  after  the  time  that  it  came  to  his  hands\  but  it  he 
and  thereby  fave  damages  againft  him4    aa  £di  3.  9^  b.  adjudged*]  ^^"^*  ^)^. 

Ihall  be  rtcdvercfl  againft  hinii 

[6.  tn  ahnsiity,  if  the  defendant  he  retstmtd  fufhmontd,  and  doef  [  281  1 
not  come,  hut  afterwards  comes  hy  attachment,  he  iball  not  fave  da^  in  annuity 
mages  by  faying,  that  he  hath  been  at  all  times  ready,  for  he  (hall  '^«  dcfcmJi 
not  have  fuch  plea,  inafmuch  as  he  did  not  come  upon  the  fum-  ^^"{^^. 
mons.    29  £•  %i  40.  adjudged.]  /r^x.  and 

faid.thafiO 
tmt  keen  at  all  times  reatfy.  Sec.  and  yet  the  plaintLff  rebovetfed  thfc  Annuity  ind  the  dadiagea  t  quoa 
•o««.    Br.  Oamagea,  pi.  186.  cticft  tf  H.  4.  3. 

7*  In  a  writ  of  aiel,  cofnage,  &c.  v^here  the  land  and  damaged 
are  to  be  recovered,  the  plea  of  tout  t^mps  priji  is  not  good,  be- 
caufe the  tenant  of  the  land  there  has  Ho  title,  but  holds  the  land 
by  wrong.    Co.  Litt.  33.  a« 

(Oa  2)     Saveda    l^y  Recdupef* 

t.  npHE  lejor  ♦  dijirains  his  tenaM  for  life,  after  that  a  tcfni  *  Mr*  Afe 

X      of  rent  was  arrear,  and  continued  feifed,  and  the  leftec  ''^^>  <l'*  V^'^ 
recovered  by  the  aifife,  and  the  rent  which  incurred  during  the  and' the 
feiiin.  by  ditteirm  was  recouped,  and  be€iwii8  a  rcnl*day  was  arteai-  word  (m^ 

before^*"*) 


> 


t8« 

iRmi  mif-  Wore  the  difleldn,  and  another  rent-day  after  the  recovery  by  th# 
Jnd  thtt  It  ^^^'^  "P^"  *'*  diffeifin,  therefore  in  affifc  of  rent,  brought  by  the 
Aouid  be  ieflbr  againft  the  lefiee  after  the  recovery,  is  had  by  the  leflee  in 
(diffcifM)  the  aflife  againft  the  lefTor,  therefore  the  jury  were  compelled  ta 
a£(i^p\^  fever  their  damages,  and  fo  they  did.  Quod  nota.  Br.  Damages, 
141. '    '    pi.  94.  cites  8  Aff.  37. 

2.  in  affife  of  land,  the  defendant  had  rent  charge^  or  common^ 
§ut  ofthi  fame  land  of  which  the  afljfe  is  brought  againft  bins,  and 
therefore  the  damages  were  recouped  or  abridged.  Br.  tit.  Abridg^^ 
inent,  pL  26.  cites  3  H.  6.  fol.  ult". 


(P)  In  what  A^iom  Damages  (hall  be  rec^tred^ 
[And  Where.]  Upoa  a  Penal  Statute.  [Or 
otherwife.] 

Cro. 0.559.  {l.  1 N  an  a&ion  of  dibt  upon  the  Jlat.  of  i  end  %  Ph.  end  Me* 
l^'yi^glte  A   fi'^  S'-  h  '*^  f^^^y  grieved^  for  taking  more  then  44/.  for  4 

i,  C.  ad*  '  dsjirefs^  by  which  acl  it  is  enafted,  That  if  any  ukes  more  than 
judged  that  ^.  for  impounding  a  diftrefs,  he  {ball  forfeit  5}.  to  the  party 
dbmira  grieved,  over  and  above  the  fum  that  he  took  more  than  4d.  and  it 
afc  well  is  found  againft  the  defendant,  the  plaintiff  (hall  have  damages, 
^ivcn;  and  though  it  be  upon  a  penal  law,  becaufe  this  is  e  debt  of  5/.  cfrteiu 
arc\iuhc^  gi^*^  by  the  ftatute,  and  not  as  damages^  end  the  damages  ere  to  bo 
precedents  given  for  the  delay  in  not  rendring  the  debt  upon  the  return  of  the 
in  Co.  Ent.  fmnmons,  for  this  is  not  like  to  penal  lews  that  give  treble  demeges^ 
^Jo*447-  /*'"  '^''"^  *'  epteers^  that  they  intend  it  for  damages^  nor  to  the  fta- 
^.  9.  Muf*  tute  of  a  £.  o.  where  debt  is  given  for  the  treble  valiiOj  for  that 
C^*  h^s  c  '*'^^  '*'  value  is  uncertain  till  the  recovery  j  but  here  the  5I.  is  a 
aaTjadg-  *  certain  debt  by  the  ftatute,  and  it  (hould  be  a  fmall  remedy  for  the 
aneot  in  party  grieved  to  bring  an  adion  for  51.  without  damages  *  or  cofts. 
c.  B.af-  Mich.  15  Car.  B.  R.  between  North  and  Miifgrave,  per  Curiam, 
tJtTcu/r*^  adjudged  upon  a  writ  of  error  upon  fuch  judgment  in  banco,  >vhere 
••id  rites  damages  were  given,  by  the  dire£lion  of  the  Court,  upon  good 
^*d  fS'      »<Jvice.    Intratur,  Trin.  15  Car.  Rot.  975.] 

that  though  there  are  precedents  there  that  no  damages  were  given,  yet  this  does  not  prove  that 

they  were  not  due. Mar.  56.  pi.  88.  S.  C.  adjornatur.~-IbJd.  61.  pi.  95.  S.  C.  Bnmpiloa 

and  Jones  conceived  that  the  damages  were  wejl  alTefled  upon  the  preoedeou  cucd>  but  Barkley 
doubted,  «nd  conceived  upon  Piifoid's  cafe,  to  Rep.  that  no  coila  (hould  be  given  ;  and  4s  to  the 
precedents,  he  faid  that  they  did  not  bind  him,  for  perhaps  they  pafled  fub  (ilcntio ;  et  adjoroatur. 

[2i  Damages  (hall  be  given  to  the  party  grieved,  in  an  affion 
upon  the  Jfatute  of  the  13  EL  cap.  5.  ^f  forgery  of  fidfc  deeds. 
New  Entries,  163.]       . 

[3.  Damages  Ihall  be  given  to  the  party  grieved,  in  an  aAion 

upon  the  Jlatute  of  21  11.8.  cap.  6.  of  mortuaries.    New  Entries 

164.]  ,  •  . 

ivrar.58.pi.      [4.  If  a  common  inf armor  brings  iin  information,  or  adion  of 

^'  \^v   "^^^^^^^  quam,  &c.  .upon  a  penal  ftatute,  for  a  fum  certain  given 

leri  •<i^cd  ^7  ^«  ftatute^  he  JbaU  tut  irtamer  bis  damageu   .M.  J  5  C^.  £L 

Uoddcf.  R.  IB 


K*  in  the  faid  €*fe  of  North  and  Mufgrav^  per  Curiam,  and  flic  ^on»  «f  *« 
clerks  agreed  it  to  be  the  common  courfe  and  prafticc.  J  nlwiiTrc. 

cover  damvgft,  and  that  he  and  Kneeling,  clerk  of  the  crpwti,  faid  no ;  but  faid,  that  dtnagei 
Aiould  be  given  h^^infi  htm.  Sec  Til.  AAioos  (A.  8)  and  fee  cofts  ^A.  4] 

[5.  In  writs  cf  gxecuthn^  no  damages  ihall  be  recovered*    50  Br.  Da- 

S.  C— See  the  pUt  next  following,  tnd  the  octet,  and  (ee  pi.  13.  in  the  nottt. 

[6.  In  a  fcire  facias  no  damages  £hall  be  recovered.    2  H.  6.  B**-  Da- 

S.  P.  tmlf/t  inff)^ial  eafe^  tnd  in  fcire  facias  in  natttrt  cf  quart  impedh  ktrwten  co^rcentrt 

Mfon  coniftofiiion  to  prcTc^iu  by  turni  a  man  recovered  the  prcienizzient  and  damages  as  admitted 

there.     Bt.  Scire  Facias,  pi.  54.  cites  50  E.  3.  2g. So  upon  the  appearance  of  the  party  in  fcire 

faciJ9f  v'pon  a  fine  levied  of  an  acquittal  in  nurit  ^mtfntmpon  mppearamce  cfthe  defendant  \  Conlraiy 

upon  hia  default;    per  Bclkn.if:pe.    Br.  Scire  Facias,  pi.  54.  cites  30  £.  3.  83. -Br.  Damagct, 

pi.  36.  cites  S.  C. Lai.  101  in  a  nota.     S,  P.  that  no  coils  Hiali  be,  or  ought  to  be  in  a  fcir« 

lacias;  fie  di^um  fuit  per  omnes  — — 

In  fcire  fa  cms  ngairtji  the  hei*  of  acquittal  acknowledged  hy  hit  father  he  was  retorned  warned* 
and  did  not  ^me,  by  which  diitring^s  iffued  *iid  no  judgment  to  recover  the  acquittal,  and  da- 
maj^*/^  as  it  (hou)d  have  been  againjl  hit  fathir^  if  he  had  appeared  and  pleaded  and  it  had  beea 
lound  again?*  h-m.     Br.  D^m-^'-s,   pi.  X75.  lites  46  E.  3.  31. 

tn  fcire  facias  upon  recovery  of  an  annuity  ihc  plainiiff  (hall  not  recover  damages  nOT  arrears 
pending  the  fcire  facias,  but  he  mail  recover  the  arrears  pending  the  writ  of  annuity,  perjudiciui^ 
Cuiic    Br.  Damages,  pi.  145.  cites  9  H.  5.  la.  &  7  H.  4.  15.    Fcr  Ilvkliill  J. 

[7.  In  zformedon  no  damages  (hall  be  recovered.    3  H.  4.  15.]  ^^'  I^»- 

1S7.  cites  S.  C<  that  a  man  fhall  recover  damages  in  attaint  founded  upon  a  formedon,  and  yet  he 
kAiinot  recover  damages  in  the  foimedon  upon  which  it  it  founded  ;  bat  it  i«  founded  upon  ill* 
faile  oaib  ;  per  Hill. 

[8.  In  detinue  damages  fliaJl  be  recovered.    2  H.  6.  1 5.] 
[g.  In  an  attaint  of  a  freehold,  damages  (ball  be  recovered  at  TxtrM.  Dt^ 
the  common  law,    3  H.  4.  15.]  "5?ci;« ' 

8.  C.  that  at  common  law  a  man  might  have  attaint  of  frank-tenemettt  and  damages  in  the  fame  vmt, 
per  HiU.^^  In  attaint  if  the  plaintiff  recovets  reHitiuion  of  tUc  thing  loft,  yet  he  Iball  rccovtf 
damagct  befsdct.    Br.  Damaget,  pi.  174.  cites  46  £.  a.  23. 

[10.  In  a  nvarrantia  chartiP^  if  the  plaintiff' recovers  pro  l$co  &  f  ^84  J 
tempore  J  he  (hall  not  recover  damages,  and  yet  he  counts  of  da-  SeeiSE.  j^ 
mages.    21  E.  3.  57.  b.  Quaere  18  £.  3.  43.  b.]  4«.  ^pj^ 

S.  p.  is  made  a  qucrr,  but  the  repofter  fayS)  vide  <upra,  where  dannget  are  recovered  in  fimitt 
«iifu« 

[li.  In  a  writ  of  warrantia  cbarta^  although  the  de fondant  de-  Br.  Da. 
lays  him  by  ijfue^  yet  no  damages  (hall  be  recovered  where  no  land  ^*|*Vitet* 
is  loft.    42  L.  3.  7.  6.     (It  feems  this  is  to  recover  pro  loco  &  s.c.  butU, 
tempore.'!  *t«  «  »» 

'^         ^  ,    (ball  reco- 

ver daixkaget  in  warrvntta  cbartc,  where  he  did  not  lofe  thehfid.— —  Titzh.  Damages,  pi.  60.  ctict 
».C.— S.C.cKcdHob.a^.  •      r      y 

.    [xa.  JBut  ^thoiwijk  whirs  the  land  is  left.    42  £•  3.  7.  b.]  roK  575. 

f  ilzh.  OM»agei/  pi.  6g.  cites  S.  Cr 
•  *  •  * 

13.  A 


484  Dftttuptf^* 

la  t  writ  6{  [ij.  A  man  ttM  not  recover  damages  in  a  writ  9/  mifk^  if  It 
tw^o  Ld.  ^  orought/^r  tbt  ^cfuittal  before  dip  efi  in  his  difauit.  ] 
»nd  teaamt,  the  defendant  aekoowlcdgcd  acquitul  by  ^oe,  whereupon  the  plaintiff  after warde 
(ued  fcL  fa.  to  fay  why  he  did  not  acquire  him,  and  drfcndant  made  dcftauli«  vvhereupon  a  diftrin« 
|aa  ad  acquictandum  ilTued,  but  noc  returned,  then  an  aliaa  iflucd  and  the  (heriff  returned  ifluet* 
lyhereupon  the  plaintiff  prayed  a  wm  to  inquire  of  damages,  but  could  not  have  it;  brcaufe  ia 
tci.  fac.  and  «^nt  jtidiciaU  a  man  (hall  not  lerover  damagea.  but  in  an  original  writ:  but  at  laft 
^hey  awardrd  anolht  r  writ  of  diftrtngaa  ad  ^cquirtandum,  upon  which  if  he  comet  and  cannot 
^cufe  himlelf,  he  (hall  recover  d«magct;  per  Belk.  but  not  upon  hia  default.  Br.  Dam^gra,  pi. 
06.  citea  50  E,j|.  fg.-     '  ■    Br.  S«irr  Facias,  pi  54.  cites  S.  C.  ■  In  wrii  of  mefoe  ifbe  de- 

ifies the  deed  ofacquittal,  and  it  ia  found  againft  him,  he  (hall  recover  hia  damagtt  without  ia* 
Attiring  wbcthor  be  wu  diftraiacd  ia  bis  default;  per  Belknap.    Ftizh.  Damages,  pi.  69.  citea  41 

In  nurit  ofmefiit  if  the  defindatit  phttdty,  that  nvt  diJItaiMti  in  hh  deftuttt  there  the  plabitiif  (hall 
Cecbver  by  his  acquittal  immedutcly,  aad  d*Biagca  wben  ibe  ifliic  ia  tried.  Br.  OtnUgcs,  pi.  196. 
tites  13  £.  4. 6. 

[14*  The  law  is  die  f^miy  though  the  defendant  delays  him  hj 
denying  bis  died.    Contra,  42  £.  3.  7.  b.] 
«rttzh.Da.      [15.  «  In  a  nuper  obiit  he  (hall  not  recover  damages.    7  H.  6. 

IginHef    35.  b.  21  E.  3.  57- b-3 

Fafch.  7  H.  6  6.  34.  S.  P.  &  S.  C. Br.  Damages,  pT.  66.  cites  S.  C— — Ibid,  betwcea  tht 

pleas  58  &  5a  is  a  oota  that  ia  auper  obiit  the  dcmandaat  ihall  recover  damages.  38  £.  3.  8.  ia  a 
^ort  aoie. 

Pr.  Df  [,6,  Nor  in  z peramiulaticnefacienda.   H.  6.  35.  b.] 

f  6.  cites  S.  C. 

fFitih.D*.  Tijf.  Nor  in  a  writ  rfaecounU  for  the  auditors  give  a  confide- 
it^SeV'  ^^^^  ^°'  '^'  y^^  ^^  counts  of  damages,  f  7  H.  6.  35.  b.  21  E.  3. 
8.C.&S.  p.  57.  b.  X  10  H.  6.  18.  b. 

ty  Martin, 

Jind  faya  that  the  reaiba  is  beceafe  he  is  after  adjudged  to  eccovat,  it  may  be  that  he  (hall  not  be 
ound  ia  airear,  aad  fo  the  Court  ia  not  afcertained,  whether  be  be  damaged  or  not,  bcfidea  it  lies 
|11  in  arrears  ind  foln  effe6l  he  fhall  recover  damages  there.— —Br.  Damagea,  pi.  66.  cites  S.  Ct 
X  Br.  Damages,  pi.  136.  citea  S.  C— ^Fiub.  Damages,  pi.  30.  cites  S<  C.  adjudged  per  tot. 
(Jar. 

$*^.cit«l  f  18.  So  no  dams^s  (hall  be  recovered  in  an  account  as  ein^ 
pi.  160.  ceiver^  &c«  where  the  auditors  give  not  any  confideration  for  the 
Hi'ii.  30      profit  thereof*    14  £•  3.  Account  109.  adjudged.   2  R.  2.  Ac- 

(Collet  y .  tlobfton,  where  ia  aecooat  agaiaft  a  receiver  of  monies  to  reader  accotmt  qaando  ad  hoc 
reqaifitus  fuerit,  damages  were  given  in  C.  B.  aad  thia  was  afligned  for  error  ia  B«  R.  aad  not- 
Yrithllandiog  all  obje&»aa  to  the  coouary  the  iadgmcat  givca  pcfore  was  affirmed.  See  pL  a8« 
iad  the  notes.  r  ^       • 

f  28  j  ]  [19.  In  a  writ  pf  partition  hy  §ni  €$parfenir  agoinft  the  otber 
t  Br.  Da-  no  damages  (hall  be  recovered^  though  the  defendant  hath  not  been 
^'S^*;^P''  at  all  times  ready  to  make  partition.  9,1  £.  3.  57.  b.  adjudged| 
I.C.&S.P.  contni  ♦  7  H.  6.  35.  |jj  ' 

agreed  that 

|ie  (hall  not  recover  damages,  bat  Strange  aad  Mattio  argaed  that  i|  ^s  anreafonahle  that  he 
Ibould  recover  daaiages,  but  the  3  E.  3.  is  e  coatra.— «»Fiish.  Damages,^  pi.  19.  cites  7  H.  6.  3^. 
^.  S.  C.  fecordingt'y.*-^,^The  plaiptiff  (hall  aot  recover  damages ;  for  this  ia  a  writ  of  right  1%  hif 
pature,  and  (he  hsa  a  right  per  my  &  per  tout  to  take  the  piofiu.  »  Inft.  189.-^10  futh  writ 
ao  damages  (hall  be  recovered  aor  aa  inqoiry  for  them,  aad  yet  the  writ  and  cooat  is  ad  damauttt 
|(^«  Vi^l  $$•  F«  Cur,  ^iryrkk  {fknmdt)  v,  Ld,  ^crKlcyi  ea4  cim  j  E*  9. 3.  i7*  Partitioa,  lu  . 


fid.  In  an  tippeat  $f  maihem  he  cannot  count  of  damages/ and  B<^'  l>>* 
yet  he  (hall  recover  damages.    lo  H,  6.  i8*  b.J  Tt^h^ 

S.  C. Fitrh    Dam^grt,  pi.  30.  cite*  S.  C.  &  S.  P.  hy  Babington. Damages  (hal!  not  be 

given  for  the  defendant  in  appeal  \f  be  vms  indiQed  Before^   fo  th«i  the  appeal  and  the  indi^mcnc 
0gre€  in  waiting  him  principal  ur  acc<Jfary»    Br«  Dacnagei,  pi.  18.  cites  4b  £.  3.  42. 

[21.  In  an  audita  querela  iztmg'^s  ihall  be  recovered.    26  £•  ^itzh.  Au« 
3-73.b.pcrTborp..]  Xf^, 

cite&  3.  C« 

[22.  In  an  audita  querela  for  fuing  execution  upon  .a  ftatute  ^n  Audita 
againft  his  Ptvn  releafe^  Damages  (hail  be  recovered.    17  E.  3.  S^n'/ff  **^ 

39'   "'J  •  ft»a!l  reco- 

ver damages 
for  extcmhm  /aid  agtin/t  him  vrrmgfuUj^  if  it  be  found}  quod  nota.  Br.  Damages,  pi.  38.  cue| 
aH.  4.  17. 

[23.  In  a  writ  of  deceit^  upon  a  recovery  I'j  default^  bv  which 
the  judgment  (hall  be  reverfcd,  and  the  pkintifF  reftoreo  to  the 
mealn  iirues,  no  damages  (hall  be  recovered.  18  £•  3.  28.] 

[24.  In  a  prohibition  to  the  Ecclefiaftical  Court,  for  a  matter  Jo.  447,pl4 
triable  at  the  common  laWy  if  the  plaintiff  declares  upon  a  prohibi-  ■^^^'9'^'^ 
tion,  and  alleges,  that  the  defendant  hath  profecuted  the  fuit  in  the  Cro^.c.^^g. 
Spiritual  Court  after  the  prohibition  ^rantedy  and  the  defendant  pi.  x.  S.  c. 
pleads  thereto,  and  feveral  iffues  are  joined  upon  feveral  cuftoms^  *^{!!!s^/c*^tit 
and  one  ifllte  alfo  joined,  whether  he  profecuted  in  the  Court  Coa<rB)pi! 
Chriftian  after  the  prohibition  granted,  and  at  the  nifi  prius  this  i.s.c.  ^4 
iflue  is  found  for  the  plaintiff,  viz.  Ihat  the  defendant  had  profe-  ''"^  ^^^^ 
cuted  there  after  the  prohibition  granted,  the  plaintiff  (hall  have 
damages  to  be  ta?(ed  by  the  jury,  as  well  upon  this  declaration,  as 
upon  an  attachment  upon  a  prohibition.    Mich.  15  Car.  B.  R. 
between  Facy  and  Lang,  adjudged  per  Curiam,  and  then  was 
vouched  fl  precedent  in  Banco,  between  Ball  and  Berry,  Tr.  7 
Carl  where  it  was  fo  refolved  per  Curiam,^  upon  the  view  of  many 
ancient  precedents.] 

[25.  \So'\  In  a  prohibition,  Sluare  fecuius  eft  in  Curia  Chrif^ 
tianitatis  de  laico  feodo^  as  for  tythe-hay  of  Black-Acre,  where 
he  had  White- Acre  in  fatisfadion  of  tythes  time  out  of  mind,  &c* 
if  this  be  found  againi^  the  defendant,  the  plaintiff  (hall  have  da- 
mages.   Co.  Magna  Charta.  490.] 

[26.  In  a  writ  of  ward  of  the  body  and  land ^  damages  (hall  be  nt>ih.fiard, 
recovered.    27  E.  3.  79.  b.  j  P'*  '*'*•  «"^* 

[27.  In  a  writ  of  account^  as  receiver  to  merchandize ^  he  (hall  ^'  ^' 
render  damages  for  the  profit  that  he  had,  or  might  have  made  of  Jl^hftT 

the  money.]  receiwr  or 

hailiff,  da- 
mages tre  not  recoverable,  for  it  it  fouoded  upon  t  faith  and  truft,  and  is  not  hovgbt  for  a  v/rong, 
Jenk.  i89.  pi.  tfl. 

[28.  [5irf]  In  writ  of  account,  as  receiver  to  deliver  over  to  ["  286  ] 
another^  or  to  re-deliver,  and  not  to  merchandize,  there  no  profit  3  Lc.  230. 
ihall  be  given  in  nature  of  damages.    2  R.  2.  Accompt  45.]  Tmf  *i 

lli».  B.  R.    Collet  V.  Kobftoot  cxui  S,  C.  ind  2  H.  7.  13.  lud  it  wai  aOl 'ncd  for  error,  ih*i  ilis 
VPI.VII,  •  Y  **  jury 


^ry  had  tAi  fte^  dan3i|et,  wiiieli  duglit  fl6l  fe  b«  done  io  aftioii  of  •cewrat  i  htt  the  hmk  ofcttldM 
«2.  was  cited,  where  in  a  writ  of  aecA«ni  againft  one  a»  receiver  for  to  render  account*  damaftcf 
were  given  by  the  jury  for  the  plaintitf ;  and  in  the  cafe  of  an  accoont  againtt  one  at  bailiff,  Ja* 
Images  fhall  be  given;  for  if  my  bailiff,  by  the  employment  of  my  nrottiei,  whereof  he  waa  ro» 
etiver,  might  hate  procured  profit  and  ^ain  unto  ne,  but  henegleQa  the  f^fliev  he  ftiati  be  thargb* 
tble  to  Bie  to  anfwrr  the  fame ;  atid  here  in  oor  cafe,  damagti  mall  be  givefi  tatioute  impUcaiionifti 
and  afterwards,  notwithftaoding  the  exceptional  the  judgq>cnt  was  affirmed. 
•#* 

f  Fitah.Ac.  [^^29.  [So]  In  a  Writ  of  account,  tf  j  receiver  ^/tot-  if  thcdefcnA- 
y«!^ea  *  ^^^  ^^^^^  ^*'  fi^  ^^y*  ^"^  ^^  ''^^4'  '^  account,  and.  accounts,  and 
$.  C*  is  found  in  arrearages,  yet  he  fliall  not  pay  any  damages  nor  cofts. 

Tr.  4  Ja.  B.  R.  in  a  nota  per  Curiam,    f  14  E.  3.] 
'  ^>— A— ^       [30.  But  if  he  {Reacts  nevir  bis  receiver^  and  after  accounts)  and 

*  Foi.  576.  is  found  in  arrearages*,  he  ihall  render  damages.  Tri  4  Ja.  B.  Rv 
Wii*vi«>  in  a  nota  adjudged.    5  E.  3.  160.  b.] 

[31.  [Bit/]  In  an  account  as  receiver  (as  it  («em%)  if  the  de- 
fendant be  adjudged  to  account^  and  be  will  not  account,  hut  lies  in 
the  Fleet  f^r  two  or  three  years ^  and  then  the  plaintiff  prays  his 
judgment  according  to  what  he  has  countsd,  and  has  it,  yet  he 
{hall  recover  nodiing  of  the  profits,  for  the  mean  time  he  was  in 
prifon,  and  this  proves,  he  Chall  not  recover  damages  in  an  ac- 
count.   14  £•  3.  Accompts  109.] 

32.  ff^e/i.  2.  cap,  36.  13  £•  1.  ^one  frail  procure  any  to  dif* 
train  another  to  make  him  appear  at  the  county  courts  or  any  other 
inferior  court,  on  purpofe  to  vox  him  and  put  him  to  charge  afd 
trouble^  in  pain  to  make  fine  to  the  King^  and  to  pay  to  the  party 
grievedj  treble  damages. 

33*  A  man  Ic/l  his  land. in  court  baron,  and  brought  writ  of 
falje  judgment  and  recovered,  and  his  damages.  Br»  Damages,  pL 
134.  cites  20  £.  3.  &  Fitzh.  Scire  Facias  123. 

34*  In  crjjavit,  the  demandant  Ihall  recover  damages  upon  the 
arrears  and  iUrety  tendered  after  verdi^,  and  before  judgment.  Brt 
Damages,  pi.  147.  cites  2J  £.  3.  23. 

•  Thii  was  jS*  Tirefpafs  is  brought  by  A.  againft  B.  vt^  armis  fcf  contret 
T"  8  a*  ^r  P^cem,  for  the  taking  and  detaining  of  charters ;  and  he  doth  not 
as!*  '  fhew  in  the  county  what  lands  the  charters  coifcern  \  the  defendant 
litxh.Trcf.  pleads  not  guilty;  a  verdi£l  is  found  for  the  plaintiff*,  tie  has 
'*!!!*  ?;lv.    judgment  for  lool.  damages ;    it  is  affirmed  in  error,  becaufe  that 

•^13.  cues       JO.  y      /■•*».    f       f  f  .1  , 

Trin.  ai  £.  this  a&ton  IS  trejpajs,  in  which  damages  only  are  recomerable^  and 
a.  28.  but  fiof  fbg  charters  \  and  alfo  becaufe  no  exception  was  taken  to  the 
^ which  i»  declaration  before  verdidl.  Jenk.  20.  pi.  39.  cites  in  Marg^  ♦  21 
wottheS.P.  E.  3.  28t  and  Fitzh.  Trefpafs,  213.  10  Aff.  J, 

and  fo  Jenk. 
icaas  mifprinted. 

36.  In  eje£fment  of  ward  Che  proclamation  wets  rMtmod^  ttni 
the  plaintiif  recovered  the  ward^  and  had  writ  to  inquire  of  the 
damages,  ubi  per  ftatutum  non  dantur  in  hujufmodi  cafti*  Br. 
Ejedlione,  &c.  pi.  6.  cites  24  E.  3.  33. 

37.  In  replevin  the  defendant  avowed  trpon  J.  JST.  who  cmrn 
gratis,  and  joined  to  the  plaintiffy  for  that  be  bad  leafed  to  ibe^iainy^ 
tiff  for  years,  which  yet  continues,  and  they  difclaimsd^  and  fTe^ 
and  the  termoTy  who  was  plaintiff^  recovered  tbt  damages  onfyi  for 


te  Wai  diftnilned,  and  ivas  fole  plaintiiF,  and  haa  all  the  lo/s  by  thi 
taking  9fbis  beefts.    Br.  Damages,  pi   172.  cites  45  £.  3.  7. 

^38.  Thougn  »  man  declares  of  damages,  in  account)  yet  he  ^tf// 
Hot  recover  damages  in  a£fion  of  account y  but  in  appeal  of  mayhem  a 
man  fl>ail  nit  count  of  damages^  and  yet  he  JbaU  recover  damages* 
Br«  Challenge,  pi.  192.  cites  10  H.  6.  18. 

39.  In  formedon  of  rent^  the  demandant  (ball  not  recover  ar« 
rears ;  for  damages  are  not  given  in  this  adtion.  Br.  Damages, 
pi.  14.  cites  33  H.  6.  47. 

40.  Falfe  imprifonment  for  imprifaning  the  defendant  till  he  Br.  Damt- 
made  an  obligation  of  40/.  by  dwefs  to  the  defendant  and  others  g5»*piii9« 
ignotisj  and  held  good ;  if  he  does  not  know  their  names,  he  can-  ^""  '  ^* 
not  (hew  their  names ;  for  the  obligation  is  not  the  efFedt,  but  the 
imprifonment,  and  of  this  he  (hall  recover  damages,  and  not  for 

the  obligation  \  for  he  is  not  thereof  yet  damnified,  and  may  plead 
durels  when  it  is  fued,  but  of  imprifmmenty  till  he  makes  fine^  hp 
(hall  recover  damages  for  both  then  \  for  he  is  grieved  by  the  fine 
prefently ;  contra  by  obligation.  Br.  Faux  Impri{bnme;nty  pi.  20# 
cites  2  £•  4.  19. 

40.  A  man  fliall  not  recover  damages  for  the  ifTues  and  profits,  Diffeifit 
ifl  an  aGion  on  the  ^atute  of^R.%.  but  only  for  the  entry;   for  way  htve 
the  a^on  is,  quod  ingrefTus  eft,  ubi  ingreOTus  nondatur  per  legem.  ^^„^JI^  . 
Bn  Damages,  pi.  i^^o.  cites  2  £•  4*  24.  r,z  cap.^. 

and  hejhait 
rtewer  dmnutgetf^r  ihtjirft  t^rtiws  entry.  But  m§t  for  the  memnfrofitt  in  this  mQtoHt  though  be  made 
0  regrefi\  ana  here  note,  that  alfo  he  fhall  recover  hit  cofti  of  luii,  expcnfc  but,  which  Lite,  doth 
iBCludt  within  tiiefe  words,  (damage*,  &c.)   Co.  Liu.  257.  ■• 

41.  In  account^  the  plaintiff  (hall  count  of  damages,  and  yet  Thoogb 
iball  not  recover  damages.    Br.  Damages,  pi.  i66»  cites  2  H.  7.  ft^if*„"t* 

13*  recover  da» 

magea,  yet 
htJLM recevtr  m  fmm  iMgrofifir  the  tncreafe,    Br.  Damaget,  pi.  178.  citet  ti  H.  6.  26.— Jenlu 
^88.  pi.  sa.  S.  P.  td  fiocm. 

42.  In  warrantia  cbartee^  tt  curia  claudenda^  the  plaintiff  (hall 
recover  the  warranty,  and  the  inclofure  and  damages.  Br.  Da-* 
®sig^9  pl*  1 18.  cites  16  H.  7.  9,  10. 

43.  Note,  that  where  a^ion  penal  is  given  by  fiatute  to  recover  Br,  Cofitf 

a  great  fum  by  affion  of  debt  for  ingrofliing,  &c.  there  the  plaintiff  pi-  3**  ^^^^ 

Jball  not  recover  cofis  nor  damages  in  this  aSion  of  debt.    Br.  Da-  ^5  ^- ^- 

mages,  pi.  200.  cites  35  H.  8.  and  Trin.  4M.  i.  .  bV.  n.  C 

pi.  258. 
citct  S5  H.  8.  snd  Tria.  4  M.  1. S.  P.— 10  Rep.  xi6.  b.  cUea  Br.  Dimagei,  pi.  «oo» 

44.  By  tbi  e»mmon  law  a  man  could  not  recover  damages  in  a  ^-  ?•  per 
nalaaim.    Br.  Damages,  pi.  143.  dowe"he 

could  notbcforo  die  ftacote  of  Meftoo,  nor  in  atel,  mortdaocdlor,  &e.  boCorc  the  ftalute  of  Gloa- 
cca«r,  0  £.  i.  cap.  a.— >-*io  Rep.  ii$.  a.  in  PiKold'a  cafe. 


45.  But  in  mixt  and  perfonal  aiHons  he  might,  Br.  Damages,  S.  P.  per 
pl-  ^43-  aa7oDf '** 

Mrt,  u  Ml  aOiie,  citfry  ia  natarc  of  a(&(e»  iet.    Or  in  perfonol  aaioof,  91  trefpaff  quare  ciaufttm 
Cregst, of  goodf  carried  away,  &c,    10  Rep.  1 16.  a,  in  Pilfold's cafe. 


1^87  lOmam* 

Regularly  in  ftrfimtJ  tni  mhtt  aASKwi  dtmago  were  to  be  reeetlrcd  tt  the  cemiBoii  Uw,1)tf| 
in  rac/  affhns  no  damages  were  to  be  rceo^rercd  at  the  eommoo  Uw,  bceaule  tlic  Court  eottld  noli 
five  the  demandant  that  which  be  demtnded  not,  ind  the  demaodant  in  real  aCHons  demanded 
no  damages,  ncirher  by  writ  nor  count ;  judex  oon  reddit  plus  quam  oood  petcus  ipfe  rcquiritt 
and  it  is  a  maxim  in  law.  Que  droit  oe  done  plus  que  foit  demaunde ;  ana  therefore  in  real  aAion^ 
where  damages  are  given  by  this  a£k»  vi&i  ftatute  of  Glootefter,  the  demaodant  fliall  rrcovef 
damages  pendente  brevi,  becaafe  the  old  form  of  the  count  remains.  The  words  of  tbe  t£t  are, 
•*  againft  him  who  !•  found  tenam."  He  may  be  tenant  by  title,  by  wrong,  or  by  aft  in  law. 
t  Zoft.  s86. 

[  288  1      46.  In  a  writ  of  recaption^  damages  (hall  be  recovered  for  the 

fecond  diftrefe  taken.   F.  N.  B.  71.  (£) 
47.  Upon  a  writ  di  ftcuritate  pacis^  and  the  plaintiff  (hall  rei 

cover  damages.    F,  N.  B.  80.  (A) 
But  be  flull      48.  If  a  man  recovers  in  a  praecipe  in  capite  by  de&ult,  where 
dTma^tJ^aT  *®  ^^^^  ^^^  "^^  holden  of  the  King,  nor  he  has  not  tbe  lord's 
for^ofs^f'a  licence  to  fue  in  C.  B.  the  lord  (hall  have  a  writ  ofilfcaiy  and  re- 
feignory  or  covcr  damages.    F.  N.  B.  08.  (M) 

court;  for  "  -r       %       / 

the  feigniory  remains,  and  the  loft  of  tKe  court  ia  oaly  pro  bac  vice.    F.  N.  B.  98.  (M)  in  the 

aew  «otes  there  (f)  cites  17  fi.  3;  31. 37, 

49*  In  forcible  entry  upon  ihejfatute  ofiH,6.  where  one  en^ 
tenth  with  force^  or  where  he  entereth  peaceably  and  deiaineth  it 
with  force^  or  where  he  entereth  by  force,  and  detaineth  it  by 
force ;  without  any  regrefe  tbe  pIainti(F  (hall  recover  treble  da« 
mages,  as  well  for  the  mean  occupation,  as  for  the  iirft,  by  force 
of  the  ftaCute.    Co.  Lite.  257.  b. 

50.  The  plaintiiF  in  account  (hall  not  recover  damages,  for  the 
uncertainty  of  his  demand ;    but  Hales  faid,  that  the  books  are 
agreed,  that  if  the  defendant  pleads  in  difcharge  9ftht  account  before 
the  auditors,  upon  which  they  are  at  iifue,  and  found  for  the  plain- 
tiff, in  this  cafe  he  (hall  recover  damages ;   for  they  are  at  ilTue 
upon  a  collateral  matter.    Dal.  18.  pi.  12.  Anno  3  &  4  P.  M. 
cites  Trin.  14  E.  3.  Fitzh.  Account.  109.  and  Trin.  2  H.  7.  13. 
0^«3»i4-       51.    Error  of  a  judgment  in  replevin,  where  the  defendant 
wood's        avowed  for  an  ejiray^  for  that  th^  defendant  had  return  awarded^ 
cafe,  s.  C.    with  coils  and  damages,  whereas  no  cofts  are  given  by  the  (latutes 
adjudged,     of  7  H.  8.  or  21  H.  8.     The  Court  doubted  of  it,  but  conceived  Jt 
miL^^ftaVi  ^^^  ^^^'"'    Cro.  E.  257.  pi.  36.  Mich.  33  &  34  Eiiz.  and  329- 
he  had  in     1  rin.  36  Eliz.  B.  R.   Haflip  v.  Chaplen. 

fuch  cafe; 

but  for  another  error  afligncd  the  judgment  was 'rcverfed. 

52.  In  an  a£lion  againji  a  refcuer^  upon  an  alias  capias  in  B.  R. 
the  plaintiff  declared  rf  a  debt  due  to  bim^  &c.  and  had  damages  given 
him  for  his  debt,  becaufe  by  this  refcue  he  \o&  it,  diough  the  writ 
is  only  in  nature  of  a  plea  of  trefpafs,  and  though  it  was  not  (hewns 
that  the  refufer  knew  that  the  plaintiff  would  declare  for  this  debt* 
But  if  in  this  cafe  the  (herifF,  &c.  had  fufFered  a  negligent  efcape^ 
he  (hould  only  be  charged  with  the  damages  in  the  iame  jplea,  as 
the  writ  fuppofeth,  and  not  for  the  debt.  Lane  70,71.  Trin.  7 
Jac.  in  Scacc.   Kent  v.  Kelway. 

53.  In  an  account  a  man  (hall  recover  damages  upon  the  fecond 

judgment* 


IDamaffctf^  iss 

judgment.  Arg.  Taid  to  be  dean -Mar.  99,  in  pL  171,  Trin.  17 
Car.  C.  B. 

.'  54»  In  an  aftion  of  delt  for  200I.  upon  the  JiatuU  2  E.  k.  fur 
itthis  of  land  in  the  parifh  of  Ringfton,  alias,  Rpyfton,  the  de- 
fendant pleaded  the  fiatute  31  /f.  8.  and  that  the  lands  were  dif- 
charged  in  the  hands  of  the  prior  of  Mount  Bretton^  at  the  time  of 
the  dijfolution^  and  ifTue  joined  upon  the  difcharge ;  and  upon  a 
trial  at  bar,  the  defendant  not  making  good  his  plea,  the  Court  rukd 
the  value  to  be  taken  as  confejfed,  becaufe  the  ijfue  is  joined  upon  d 
collateral  point.  And  the  defendant  took  not  the  value  by  pro^ 
teftation^  and  fo  the  verdiS  was  given  for  200I.  but  neither damaget 
norcofts.     All.  88.    Mich.  24  Car.  B.  R.    Bowles  v.  Broadhcad. 

55*  Attachment  upon  a  prohibition^  and  the  plaintiff  declared,  that 
the  defendant  fued  in  the  Ecclejiafiical  Court  after  a  prohibition 
granted,  for  the  profits  of  the  Office  ofRegiJiery  to  the  Archdeacon 
of  Huntington ;  judgment  by  default,  anda  writ  of  inquiry,  and  ^  289  3 
damages  and  cofts  taxed;  it  was  objeded,  that  damages,  &c« 
could  not  be  given  in  fi  prohibition  ;  but  judgment  was  given  for 
the  plaintiff*,  for  the  damages  and  coik.  3  ^^^*  3^^*  Pafch. 
5  W.  &  M.  in  C.  B.    Heywood  v.  Fofter. 

56.  In  cafe  for  refcutng  a  dijirefs  for  rentj  and  not  guilty 
pleaded,  a  verdi£t  was  for  the  plaintiff,  whereupon  he  prayed  his 
treble  damages,  on  the  ftatute  2  JV.  (^  M.  feff.  i.  cap.  5.  But 
becaufe  he  did  not  Jhew  that  the  diftrefs  was  appraifed^  nor  condudi 
fontra  formam  fiatutij  he  could  not  recover  them,  and  judgment 
accordmgly.  Ld.  Raym.  Rep.  342.  Pafch.  xo  W.  3.  C.  B^ 
Anon. 

57.  ^iVif  brought  in  the  court  of  C.  B.  ttponfevcral  promifes  i  •Ue(    } 
Judgment  by  default ;  writ  of  inquiry  executed,  and  4241.  damages  Fanfliaw  ^^ 
given.     Error  brought  in  the  court  of  B.  R.  plaintiff  in  error  did  Wo"*f°*^» 
not  proceed.    The  Court  was  moved  upon  3  H.  7.  cap.  10.  that 
the  defendant  in  error,  {hould,  befides  the  cofts,  have  intereft 
allowed  him,  for  the  fum  adjudged  due  to  him,  pending  the  time 
of  the  writ  of  error,  from  the  judgment,     it  was  refolved  by  the 
whole  Court,  that  the  defendant  upon  a  writ  of  error  brought  into 
B.  R.  filfould  not  have  ♦  interefi  allowed  him^by  way  of  damages^ 
for  the  fum  adjudged  due  to  him^  from  the  time  of  the  firjl  judgment^ 
{pending  the  writ  of  error.     For  at  the  time  of  makmg  tne  llatute 

H.  7.  cap.  10.  which  gives  the  damages  upon  the  writ  of  error, 
II  intereft  was  reputed  unlawful ;  and  therefore  that  lUtute  could 
not  give  it«  In  fa£l,  when  intereft  run  higheft,  as  at  xo  per 
cent,  intereft  has  not  been  allowed.  In  writs  of  error  brought 
into  the  Exchequer  Chamber,  intereft  is  never  allowed ;  and  a 
uniformity  in  pra£Uce  to  be  wi(hed  and  endeavoured,  xo  Mod. 
174.  278.    Hill,  x  Geo.  X.  B.  R.    Ho)roi  v.  Ebizon. 

58.*  By  the  common  law  in  every  a£lion  of  debt^  damages  are 
siven  occafione  detentims  debiti^  either  by  writ  of  inquiry,  or  by 
Sie  Courc    Per  Parker  Cb.  J.    xo  Mod.  277.    Hill,  x  Geo. 


V  3  (P-  a) 


t8^  DamaseSi 


(P.  2)  In  what  ASions  nothing  (hall  be  recovered 
befides  Damages.  Or  what  more  (hall  be  rft« 
covered. 


k.  1 N  recaption  a  man  ilhall  recover  damages  only.    Br.  Recap« 
1  tion,  pi.  3.  cites  47  £.  3.  7. 
2.  In  refcous  nothing  IbaU  be  recovered  but  dami^es.    Br« 


Refcous,  pL  28.  per  Brooke. 

3.  An  ajfwnpjh  gives  only  damages  and  cods,  and  varies  from 
1  judgment  for  Jebty  which  gives  the  debt,  damages  and  cofts^ 
where  a  debt  is  due.  Jenk«  33X.  pi.  65.  cites  Cro*  J.  544. 
17  Jac*    Headi  v.  Dauntiey. 

t  *90  ]  (QJ    For  what  Things  the  Damages  (hall  be  feud 

to  be  given. 


S.  p.  in  • 
aou  there. 


IF  an  a^on  upon  the  cafe  be  brought  fir  fpiaJUng  of  worie 
aU  at  one  tinuy  and  upon  not  guilty  pleaded,  a  vtrMit  is 
given  for  the  plaintiffs  though  fome  of  the  worjs  will  not  nrnntaim 
en  a^iouj  if  any  of  the  words  will  maintain  the  adion,  the  da^- 
mages  may  be  given  indrely,  for  it  (hall  be  intended  that  the  da» 
mages  were  given  for  the  words  which  will  maintain  the  aSHon^  and 
only  increafed  for  the  other  words,  and  that  they  are  mentioned 
only  for  agmvation*] 
^  [2.  But  if  the  adion  be  hrwi^tforfeveral  words  [poke  atfevtreU 
itmeSy  and  the  aflion  will  not  lie  for  the  words  Jpoh  at  one  time^ 
hut  win  lie  for  the  words  jpoke  at  another  tinu^  and  upon  not 
guilty  pleaded,  a  verdi6l  is  found  for  all  the  wordsy  and  intire 
damages  given,  this  is  not  good.] 

[3»  In  an  adion  upon  the  cafe  fir  wofds  fpoke  at  one  time^  if  the 

defendant  pleads  not  guilty  as  to  part  of  the  worisy  which  w$rds 

will  not  maintain  an  aSion^  and  he  juft^es  the  other  woids,  and 

the  plaintiff  replies  defin  tort  demefne^  without  fuch  caufe^  emda  ifer* 

di£l  is  found  for  the  plaintiffs  in  this  cafe  intire  damages  may  be 

given,  becaufe  now  in  part,  by  the  confei&on  of  the  party,  and  in 

part  by  the  jury,  it  is  found  that  he  fpoke  the  words  as  cbey  are 

alleged  in  the  declaration,  fctlicet,  at  one  time,  and  tben  k  Aall 

be  intended  the  damages  were  given  ibr  the  words,  which  will 

maintain  the  aflion,  and  that  the  other  words  were  but  tar  aggni«> 

vation.    Tr.  17  Car.  B.  R.  between  Lambell  and  Hancock,  per 

Curiam  adjudged,  this  being  moved  in  arreft  of  judgmeat  after 

a  verdicl,  and  mtire  dams^s  given  for  the  plaifHiiF.  J  . 

All.  23,^4.   .   [4*  In  an  n^ion  upon  the  Jlatute  rf  monopolies^  i£  the  .pkuntf 

s.  C  lays  it  declares^  that  the  defendant^  colore  cujufdam  proclamationisy  &c« 

W  vedt  thak  7  7^^'  ^^  ^^'  P^^^^^^^  '^^  plaintiff  to  be  taken  and  in^rifonedf 

it  (hall*  not  and  to  be  detained  in  prifon  for  twenty  weeks  next  enfumgt  and 

beimc&dcd  Oprtattt 


certain  wines  of  the  plaintiff,  ////  be  made  a  fine  for  the  deihcJ^ance^  »"  ^*^'»  cafc^ 
^nd  by  colour  aforefaid^  after y  fcUicet^  14  Jul.  20  Car.  fupradkT  h^,'V^TJc7 
UiUs  6r  tantas  minas  de  imprifinamento  corporis  querentis^  ad  tunc  ^  damaglV** 


ttfCiJfaria  palam  intendere  non  audcbat^  and  upon  not  guilty  pleaded,  ^ci'ictr, 
^.  wtt^xA  is  given  for  the  plaintiff  and  intire  damages.     In  this  cafe  \onli^m 
the  declaration  is  repugnant  as  to  tbe  menace  of  trnprifonmef^ty  if  i^  umVu«, 
be   interpreted  according  to  the  words,  inafmuch  as  it  is  alleged  which  over- 
before  that  he  procured  him  to  be  imprifoned  7  Jan.  20  Car.  and  t7me'?hir 
then  it  is  f^id,  that  afterwards,  fcilicet,  14  Jul.  ^0  Car.  he  menaced,  the  chieats 
iCQ.  which  was  before  Jan.  20  Car.  and  after  fays,  that  he  durft  pot  ;*c'^e  m«(*c, 
go  about  his  bufincfs,a  pracd'  14  Jul.  20  Car.  till  the  bill  cxiiibitcd,  ^H'ough^jn 
*&  in  words  repugnant,  yet  inafmuch  as  in  law,  when  he  alleges  bythefirft 
the  day,  and  after  fays,  that  afterwards,  fcilicet,  14  Jul.  20  Car.    **— '^-^ 
tbif  wbicb  comes  after  tbe  fcilicet^  ♦  ieit^  contrary  tg  tbat  before  *  f®'*  577- 
4tUegedy  JhaU  he  void,  ^nd  a  void  allegation,  and  then  the  reference  fcTn^^Tb^ 
thereof,  as  to  not  daring  to  ^o  about  his  bufinefs,  leaving  re-  in'g'uken^* 
t  ference  to  thefaid  void  allegation  of  the  14  July  till  the  hiU  exhi-  ^o  be  void) 
bitcd,  is  alfo  vgid,  and  then  by  law  it  (hall  be  taken  as  if  no  more  l^i^c  mU!!^ 
fiadbeen  alleged,  but  that  h?  after  menaced  him,  by  which  he  dur0  donfd  in* 
noc  go  about  his  bufmefs  for  a  long  time,  which  would  be  fuifi-  ^'^[^^  placet 
cient  of  itfelf  without  more,  and  then  in  this  cafe  it  (ball  be  taken  -^.^^"meUr 
an  4  intended  by  the  law,  that  the  jury  gave  damages  for  tbat  as  it  of  hwtlkcn 
%pas  alleged  in  law  materially^  and  not  as  it  is  alleged  undfr  tbe  fci»  to  be  void, 
licetj  and  fo  that  they  gave  damages  for  menacing  him,  by  which  "h^J'dal**^ 
he  durft  not  go  about  his   buiincfs,  and  fo  the  damages  well  ration,  ic* 
affeffed.     Mich,  23  Car.  B.  R.  between  Sims  and  Gregory,  ad-  'hall  be 
judged  for  the  plaintiff,  after  feveral  motions  in  arreft  of  judgment,  "u^^/offhe* 
^tratur,  Pafch.  23  Car.    Rot.  274.]  confidcra. 

lion  of  the 
jury  intaxiog  tbe  datnagei;  and  jadgment  was  given  for  thcpUinriif, 

tL29i] 
[5.  In  an  aflion  upon  the  cafe  upon  a  promifey  if  the  plaintiff  de-  aji.  67. 
rtaresy  that  whereas  tbe  defendant  was  pojjeffed  of  a  Jhcp  in  B.  and  ^'^JJ"*j!  ^q 
9f  feveral  goods  and  chattels  in  the  faid  Ihop,  in  which  Jhop  the  .^d  judg-  * 
defendant  adtunc  exercuit  the  art  or  myflery  of  a  grocer ^  the  de-  mcni  m 
fendant,  in  confideration  the  plaintiff  would  marry  C,  the  daughter  ^^^^^ 
#/*  tbe  defendant^  affunud  and  promifed  I0  pay  fo  much  money  for  stv.  11 1! 
oer  portion^  and  fo  much  for  apparel,  and  that  Jbe  would  transfer^  P^^ncii  v, 
Anglice^  would  turn  over  /•  tbe  plaintiff  negotiationem  fuam  An-  ^^^'^J^* 
gli.ccj  her  trade  in  A  P^^d^^  orld  the  faid  fbop  of  the  defendant  "« jj^m^i 
'tQere,  e^nd  fo  much  of  tbe  goods  and  chattels  of  the  defendant,  in  »ifirmcd. 
;he  faid  fliop,  which  jbould  be  worth  lol.  and  that  Jbe  would  noty  j 'y^^^f^at 
^  ,Qny  timi  ofter^  ^^'^^jfi  ^^^  faid  trade  /»  B.  aforefaidy  and  that  if  cUmagA 
fbc  would  lend  to  tbe  painitiff'  ioL  tiU  a  certain  timcj  and  affigns  a  » 'Ui-c  ire 
^reficb  iff  4ll'^  and  among  other  things,  that  (he  non  tranftulit,  gJ^J^'tJ,'^^ 
^Anglice,  did  not  turn  over  to  the  plaintiff  negotiationem  fuam  withotheu« 
prajd'  ir>  B.  ,i)forefaid,  nor  the  (hop  prad* ;  and  all  found  for  the  whereof 
'(UimilF)  and  intire  d^ma^s  ^veni  and  though  it  }s  impoffiUe  [^^^^^^^ 

-  Y  4  to  ibc  damag&a 
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fhiii  bc^fi-  to  aflign  fuam  negotiatianem^  fcilicct,  her  trade,  yef  it  (ball  be  iK- 
be  ^ivtn*for  ^^'^^^  '^  *^  ^^  ^^'^  ^^^  iiTipofliblc,  aiid  fignifics  nothbg,  and  it  is 
thofc  that  of  no  fenfo  or  meaning,  that  the  jury  did  not  give  any  sbmages  for 
vepoflibic.  it,  Trin.  24  Car.  B.  R.  between  GofTe  and  Pragnell,  adjudged 
to  ihcTeV*  ^^  ^  ^""^^  ^^  ^^^^^  yx^n  a  judgment  in  Banco,  and  the  judgment 

affirmed.     Intratur,  P.  24  Car.    Rot.  2 1 7. J 

$iy»  27.  [6.  In  an  a6tion  upon  the  eafe^  if  the  plaintiff  dichresy  that 

^'"'h  ^'n     ^^'^^^^^^  '*^  defendant  had  bargained  and  fold  40  ton  ofcurrantSy  at 

It C  Td       '*^  ^^^^  9f  4"^*  8rf.  fir  every  100  weighty  to  be  delivered  to  the 

jornaiur.—  plainttjfwithin  three  months  then  next  enfuing,  difcomputando  e)e 

i^c   ^a'     ^^^^^  pretio  pro  quatuor  menjibusy  the  defindanty  in  confideration  tbi 

^ttur/  ^^ "  plaintiff  had  then  paid  to  htm  in  hand  4Q0/.  in  part  ofpaymenty  and 

Ibid.  63.      aJTunud  to  pay  the  repdue  to  be  due^  difcomputando  ut  prmrtur^  for 

S.C.ordcrcd  ffjg  currants  upon  the  delivery  of  the  currants  to  the  ^laintiff\  the 

Igain'on      defendant y  in  confideratione  indey  affunud  to  deliver  to  the  plaintiff 

l»otb  piru.    the  currants  within  three  months  then  next  enfuingy  and  affigns  a 

breach  for  the  non^delivery  of  the  currants  at  the  end  of  three  months^ 

accordmg  to  the  promife,  and  upon  not  guilty  pleaded,  a  verdidi 

is  found  for  the  plaintiffy  and  damages  afTefled  generally.     And 

though  it  was  objeded,  that  it  is  not  known  what  is  intended  by 

the  words  in  the  bargain,  id  pay  46/.  8rf.  for  every  loolb,  difcom* 

futando  ex  pfetio  pro  quatuor  menftbus^  yet  although  the  Court  does 

not  know  what  is  intended  thereby,  yet  it  is  well  known  to  the 

f  StpZ  3  merchants,  and  all  is  to  be  given  in  damages,  and  if  it  be  not  of 

any  fenfe,  nor  is  known  what  is  intended  thereby y  then  it  Jhall  be 

intended  bjr  the  Court,  that  the  jwy  did  not  give  any  damages  for  it. 

Mich.  23  Car.  B.  R.  between  Brewer  and  Southwuod,  adjudged 

per  Curiam.     Intratur,  Hill.  22  Car.    Rot.  1372.] 

^.  p.  per  7»  If  an  aSiion  be  brought  yjr  tvords  Jpoken  at  one  tinuy  and  for 

Cur.  Cro.     0ther  words  fpoken  at  another  tinUy  and  for  the  words  fpoken  at  one 

S  a  Micb.  ^^^^  ^^  atlion  lies^  but  not  for  the  words  Jpoken  at  the  other  titne^ 

pCar.  b.r',  and  damages  are  intirely  aflefled,  no  judgment  (hall  be  given, 

sn  care  of     for  the  aftion  is  brought  for  all  the  words,  and  damages  for  all  i 

^dd"y^—  per  Popham.     Cro,  E.  329.pl.  2.  in  cafe  oip  Brook  v.  Clark,  <ytc» 

%.  P.  Arg.    it  fo  held  18  Eliz.  in  the  Ld,  Admiral's  cafe. 

Cro.C.t37. 

ID  pi.  19.  wbcre  tbe  cafe  wat,tbat  the  defendant  fiid  of  tiie, plaintiff,  being  a  merchant,  vis.  7W 
art  a  rogue,  »Md  a  ^iggarlj  rogyr.  ^nd  I  Jh^U  frovf  the*  a  bivtkntpt  before  the  tHxt  term ;  art  J  at 
,  another  day  be  Jaid  ot  ihc  pUinuft  to  J.  S.  l^ruB  him  not,  for  be  tuHl  be  thy  undoing.  Found  for 
■  the  plaintiff,  and  damages  intirr.'  It  wa<  f«id  the  fecond  words  v^ere  not  adiunablt,  and  tbeli 
the  damages  imirc  not  well  given.  Refolded,  that  the  vtwds  fpoktn  at  the  fre^ni  timt^  at  at  the 
jirfi^  MJtre  aS^iunahle,  and  tend  to  tiie  fame  feafc,  and  aggravate  the  (irft  word»;  a^jad^ed  for  tke 
flaiatiff.    Cro.  C.  237.  pi.  ig.    Mich.  7  Car.  $.  R.    J*xon  v.  Tanner, 

s  P-j5^«*  8.  A  Juftlce  of  the  peace  brought  an  afliort  upon  the  cafe^ 
by  Bram?.^'  *g^»"^  ^^  ^'^^p  of  Cave H try  aud  Lich field,  hecu^fi  kt  wrote  *a 
fton  J.  letter  to  the  Earl  of  Leicefter  one  of  the  privy  council,  wherein 
Mar.  ^8.  in  i{}(re  certain Jcandalous  things  of  the  plaintiffs  upon  not  giiilty,  ft 
r^  Car.  in"*  '^^^  ^°""^  ^*'  ^^  plaintiff,  and  300/.  damag€%\  refolved,  ttett 
cafe  of  although  onlyfome  of  the  words  will  bt^r  a^ion^  y^t  the  damiigtfll 
Thurftonv.  are  well  afleffed,  becaufe  they  are'  put  in  only  to  incrcafe  tiic  di- 
Vrofeini.  n^aggs  in  circumftance  ;  andjudgment  for  the  plaintiS*  Mo.  141* 
pU  283,    Pafch,  25  Elii,    Broughtori'i  cafe;  -'----,         -i  , 

9.  tf 


i).  If  the  plaintiff*  declare,  that  he  hught  of  the  defendant  dikiefpt 
^  iona  &  c^ttaUa^  vizi  unum  fulcrum  le^iy  Anglice  a  iield-bedileadi 
tvith  a  Uftern  and  curtains  of  Say ;  unum  canopium^  vocat'  a  canopv^ 
&c.  and  that  the  defendant  affunud  to  deliver  bona  prad'  but  had  not^ 
&c.  and  there  isa  verdiSl  for  the  plaintiff,  and  general  damages  \ 
it  Jhall  not  be  prefumed^  that  any  damages  were  given  for  the  teftern 
and  curtains^  which  were  not  alleged  pojitive^  but  only  expofitive ; 
and  this  expofition  is  too  extenfive,  for  fulcrum  fignifies  the  bed' 
ftead  only ;  and  by  36  E.  3.  all  pleadings  ought  to  be  entered  in 
Latin;  adjudged.  10  Rep.  130.  a.  13a.  b«  Mich.  2  Jac.  Of- 
born's  cafe. 

10.  In  a£lion  on  the  cafe  for  words^  there  were  divers  words  Cro.E.^at, 
fpoken  foTne  of  which  were  aStionable^  and  fome  of  them  not,  and  329-  ?*•«• 
the  jury  have  given  intire  damages  for  all  the  words  in  general.  tiVz.  b.  R. 
This  being  affigned  for  error,  the  whole  Court  agreed  in  this,  Brooke  v. ' 
that  fome  of  the  words  were  aSionaWej  and  fome  of  them  not  ^J*'%*'^'^' 
fo,  and  that  the  damages  given  by  the  jury  in  general,  Jhall  be  Iccordmgiy 
faid  to  be  given  for  the  wordsj  which  are  a£iionabley  and  not  for  the  by  all  ihc 

other  words,  and  fo  the  judgment  well  given,  and  fo  by  the  rule  J"^»««*» 
of  the  Court,  judgment  was  affirmed,    Bulft.  37.     Trin.  8  Jac,  w  ret- 
Lynker  v.  StanweiL  fon.. 

Where  a 
man  fpeaks  words  which  are  in  part  a£lionabIc,  and  others  only  put  in  for  aggravation,  and 
damaget  alTeifed  for  the  whole*  it  U  good  (   per  Bramtton,  Ch.  J.    Mar.  48.  in  pi.  76.    Trtn. 
J 5  Car.    Tburfton  v.  Ummooi. 

11.  In  an  afiion  of  trefpafs^for  beatings  wounding^  and  i?npri* 
fining  of  the  plaintiffs  the  defendant  pleads  not  guilty,  as  to  part. 

viz.  as  to  the  beating  and  wounding^  and  as  to  the  other  part,  viz; 

imprifoning,  the  defendant  ju/Hfes,  that  what  was  done  by  hjmi 

was  then  fo  done  as  a  eonftable,  and  in  the  execution  of  bis  offer, 

and  fo  juftified,  the  jury  found  the  jufiif cation  good}   but  find 

nothing  of  the  other  matter,  to  which  not  guilty  was  pleaded,  and  f  ^93  1 

yet  they  affefs  damages  to  the  plaintiff,  for  the  wounding,  for  which 

they  did  not  find  the  defendant  guilty,  and  fo  the  jurygave  damagel 

for  that  which  was  not  found  by  them,  which  was  void,  there 

being  no  ground  for  them  to  give  thefe  damaees,  and  fo  by  th6 

rule  of  the  Cour^  this  giving  ^  damages  for  the  wounding^  which 

was  not  found,  is  erroneous,  and  the  judgment  of  the  Court  was 

therefore  for  the  defendant,  quod  querens  nil  capiat  per  billanu 

Bulft.  64.    Mich.  8  Jac.    Simpfon  v.  Claye. 

12.  If  words  wtxt fpoken  at  feveral  times,  znAfome  of  the  words 
were  aSfionabU,  andjome  others  not,  and  tvfo  feveral  aQions  brought 
for  thefe  wwrds^  2ni  both  of  them  found  for  the  ^plaintiff,  and  da* 
mages  infirm  given,  this  is  not  good*,  (ut  otherwife  it  is  wherfe 
there  is  but -one  action  brought  for  all  the  words,  and  in  the  decla-  -  C ' 
ration  laid  to  be  fpoken  at  feveral  times,  and  intire  damages  given, 

'as  in  this  cafe,  this  is  good,  and  the  damages  well  given ;  per 
Haughion,  J.  »id  therefore  by  the  rule  of  the  Court,  judgment 
was  given  for  the  plaintiff.  3  Bulft.  283.  Hill.  14  Jac.  Mcff- 
lytit  V.  Farnden. 

13.  H.  brought  an  a£lioA  of  aflaiult  and  battery,  kgainft  L.  f&r 

heating 
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hating  pf  his  fir%fanti  fy  rufin  wbirpff  ^  Iffl  hh  firvleij  kc. 
for  a  lonz  timei  and  il«cl^es,  that  the  battery  was  opne  on  the 
;9Ch  of  January^  in  thf  i6(b  year  of  his  majefty'^  rrign  {that  now 
J6,  and  that  he  lo^  his  ferviiqe  /ir  a  hrig  time^  viz,  fir  thi  fpati 
tfjix  months  thin  neatMmfing ;  and  after  a  verdid  for  the  plaintifF, 
ind  entire-  damages  aUeflfed,  it  iras  moved,  that  the  original  did 
^e^  tifti  hifire  tki  ind  9f  fii$  manths.  And  yet  the  Court  gavt 
judgment  for  t^p  frf^intiff,  notwicbiUnding  this  exception,  for  that 
$heviz.  is  m$r0  than  Hesds*  Hoh,  284  pi.  365.  Trin.  17  Jac. 
Hunt  V.  Lawring^ 

14.  A.  covenanted  vr\t\i  the  plaintiff  to  do  two  things.  The 
^^tiXAftaffignedthe  brasih  in  the  nof  d^ing  one  of  them,  and  con- 
cluded, that  he  W9S  ^amnjiied  occafiope  fraSioois  conventionis 
pnedidae  to  fu/ch  a  fviqi,  The  jury  ^fTefled  damages  intirefy^  vixt 
pro  fra^ione  eonventionis  fr^sdi^^.  It  was  moved,  that  this  was 
%  covenant  divided  into  two  parts,  and  that  this  aflfeffing  the 
ijamagcs  indudes  both  parts,  and  therefore  is  erroneous;  but 
Mon^gue,  Ch.  J,  and  HMghton*  T*  held,  that  it  JhtsU  have  re^ 
lotion  only  to  this  pfirty  in  ipbicb  the  hr^acb  is  affigned.  %  RoIl« 
Rep.  178*    Tria.  18  Jac.  B.  R*    Steeb  v.  Spight. 

15.  In  debt  upon  a  concejfit  folvere^  judgment  was  giv.cn  for  the 
plaintiff*.  It  was  afligned  for  error,  that  there  wanted  the  words 
fro  tmjis  Sf  euftagiis^  iri  the  affejfmg  the  damages  \  and  fo  it  docf 
not  appear,  for  what  the  damages  were  afiefifed }  and  for  this  the 

udgment  was  reverfed,  nifi.     ity.  198.    Hill.  1649.    Pafcall  v* 


5j 


tparinff. 

l6.  If  in  debt  upon  2  E,  6.  fir  tytbes  of  70  acres  of  land,  &c, 
die  jury  as  to  66  aer^s  give  4^mages%  iic.  and  as  to  the  fiue  acres 
rofidue  give  damages,  &c,  whereas  it  ought  to  have  been  as  to  tfaf 
lour  acres  refidue,  yet  this  being  only  a  mifcounting  of  the  jury^ 
and  so  damage  accrues  t^  any  by  tbc  miftake,  the  plaintiff  M 
judgment.     Sty.  296.    Mich.  1651.    Crei&t  v.  Burgis. 

16.  >/.  was  indebted  to  J.  S,  in  M  and  B.  (A*s  fin)  was  im^ 
fibted  to  J.  S,  inb^L  4*  in  eonfiderstion  th^  J.  S.  would forbeat 
fiung  fir  the  debts  for  a  mofsihj  pron^fed  to  pay  both  debts.  /.  S» 
brought  an  a^ion  fir  the  6ql,  and  bad  judgnient.  For  it  AiaU  bf 
inteiukd,  that  the  oqL  are  given  04  d^t^f^ges  fir  the  6A  and  in  dgiif 
rc^poSt  the  plaiotiff  had  good  caufe  of  a^ion  ^  for  the  ^S^n^ffy: 
being  to  pay  691.  is  intirc;  and  cannot  be  apportioned'  by  Af 
ptaintiff,  and  therefore  upon  tbiVS  aiTmpp&t  he  c^anBoC  lm€  j«£Kpo 
hr  the  61.  only.  £14^  3S.  ph  3*  Ft^k.  1}  Cv.  a.  Q.  B. 
3eft  V.  Jdly, 

1 7.  Where  there  are  t%f$  fonfidor^ttotes%  ^whereof  ^pneio  go^d^ 
snd  the  ether  is  void,  ibt  damages  given  fliall  be  inSmd^d  to  i# 

C  ^94  }  all  given  for  the  good  tonjidiratipn,     Sid.  jS.  pi.  &    Pafeb*  Ig 
Car.  2.  C  B.  in  a  nota  in  the  cafe  of  3eft  v^  J^X* 

18.  In  tr^j^j  the  plaintiff  diUafred  of  n  ajfofdh  baUiryemd 
mounding^  the  defendant  pleaded  aoi  guilty^  ptofid  ibefon$%  eimd  M 
So  the  amtlt  and  battery^  ix,  moiliUr  mma  imptfM  1  nffm 
which  they  were  at  iffue }  and  the  jury  found  tne  dtdpimnt  ffttitf^ 
•it  imitf ia  fua  pi^^p^b  Mi  fi>  ccdM  «e  wbok  ikrimitiiB  <4j^ 

a9aul« 


iiflault,  battery  and  wounding,  (where  the  wounding  was  not  in 
(fliie,)  and  gave  damages  occafione  tranfgreilionis  illius  to  20I. 
Error  was  brought  and  alligncd,  and  all  the  Court  prater  Wind*- 
ham  held,  that  it  (hall  be  intended,  that  the  damages  are  given 
for  all  in  the  declaration,  viz.  the  wounding,  which  was  not  in 
iflue,  and  foit  is  error;  for  the  plaintiff  might  have  demurred  oa 
the  plea.  Sid.  96.  pi.  23.  Mich.  14  Car.  2.  B.  R*  Calvert  v. 
Arnold. 

iq.  Cafe  was  brought  agatnfl;  the  defendant,  fetting  forth,  ihat  Rtym.td^w 
he  had  retained  A,  to  ferve  him  nine  years  as  an  apprentices  and  J^'J"^*q^ 
the  defendant  feduced  him  fr$m  his  fervice  fuch  a  day,  per  quod^  Judgment ' 
he  hft  his  fervice  for  the  refidue  of  tht  term*     After  verdift  it  was  wa«iiaj-ea, 
moved,  that  the  term  is  not  yet  e)epired,  whereas  he  has  recovered  ",*Jj/'|[^" 
damages  for  the  refidue  of  the  term,  and  that  A«  may  yet  return  refted,  bt- 
and  ferve  him,  but  that  he  (hould  have  declared  of  the  lofs  of  the  cimcitre 
fervice,  from  the  time  of  the  departure  till  the  aftion  brought,  J'^JJ'L 
and  for  this  reaibn  judgment  was  ftayed  by  Twifiien  and  ^ainsford  fhe  per 
only  m  court.    Lev.  2qq.    Mich.  22  Cfar.  a.  B.  R.    •Hamilton  qaoJ. — «• 

tftd  becaufe  the  dtma^  were  taxed  generally,  wbicfa  ftialt  be  intended  accordfnj^  to  the  dccla^ 
ration,  and  if  it  (hould  be  intended  otfcerwifc,  it  woald  foe  unceruin  what  time  Ihould  be  intended 
whether  for  a  month  or  two,  or  till  the  afiion  brought,  or  the  verdi£l  given,  therefore  judgment 
waa  arretted  per  Cur.  abfcnte  Kelyng  Ch.  J.  ■  Corny m'l  Kep.  833.  pi.  129.    Mich» 

a  Geo.  1.  citetS.  C. 

But  In  covenant  Mgainfl  att  affrentice  fir  goihg  away  out  •/  hh  fervice  befire  Us  Hme,  fer  ftt^ 
^  ioJS  bii  fervice  fer  tie  termt  which  ia  not  yet  expired,  the  fUintiff  demurred.  Per  I'wildciH 
though  thia  would  be  naught  after  a  vcrdid,  yet  being. oa  a  demurrer  it  may  be  helped  ;  for  tht 
plaintiff  may  take  damagei  for  the  departure  only,  and  not  for  the  lofs  of  fervice  .during  ihe  term, 
•nd  then  it  will  be  well  enough,  ana  judgment  nifi.  Mod.  syi.  pi.  aa.  Trin.  ag  Car.  a.  B.  R. 
hotn  V.  Chandler. 

20.  Tr^pafs^  &c.  upon  not  guilty  pleaded,  there  was  a  verdi(Sl  ^^^^^^  >$)• 
for  the  plaintiff}  and  it  was  moved  io  arreft  of  judgmeiltt  that  Ho^n^jT^ 
the  declaration  was  ill ;  for  it  was  for  eretJing  and  continuing  300  Bridgrs,aTi4i 
f€rches  offtoeu  wall  »n  the  foil  of  the  plaintiffs  2  Jlpril^  anno  p^r  <-'*!.  J. 
%W.l^  m.  tranfgrejjion*  preed"  quoad  continuation*  muri  prmd*  a  '^^  cifmlnn- 
20  die  Februarii  anno  primo  W.  &  M.  ufq\  diem  exhibitionis  biila  andoisvo.d. 
c$ntinuand§s  (b  that  the  continuance  is  laid  for  one  year  before  the  ^'^^'"^A'  ^^ 
commencement  of  the  trefpafs,  and  entire  damaees  being  given  all  ln,f  th«.  ^al 
is  void.    Sed  non  allocatur  j  for  this  continuando  being  for  a  time  ma^c»  %»\\ 
Wlbre  ibe  cdaunencemcnt  of  the  trefpafs,  is  fenfelefs  and  void^  {"^^1^^*^ 
mnd  it  cmtnot  be  intended  that  any  damages  were  given  for  that  pYuoliy!* 
matter^  which  in  iffelf  is  void  ^  therefore  the  plain tifiF  had  judg'^ 
ment.    Carth.  230.    Pafch,  4  W.  &  M.  in  fi.  R.    Bridges  v. 
Horner. 

21*  Trefpafs  for  taking  itnd  carrying' away  ^Uc.  Continuand0 
Utam  trarugref[i$nem  prod,  and  it  was  moved  by  Carthew,  that 
Aere  could  not  be  any  continuance  as  to  the  caption.  Holt  Ch« 
J.  f^ud.  It  was  refblved  in  the  cafe  of  Butler  v.  Hooges,  in  this 
2ourt,  tfa^t  jvo  damages  fiould  be  intended  to  be  givmfor  that  which  ,   . 

isv^idi  fo  here  aa  to  the  caption,  which  wiH  npt  admit  of  a 
contimiaadt,  C^t  377t  Tria.  8  W.  2.  B*  R.  Hayward  v. 
WiUbOf 

{R)  How 


t9i  Damap^^ 


(R)    How  much  Damages  (hall  be  recovered  [in 
refpcd  of  the  Declaration.] 

•  Br.  Df  [l*  TN  trejpa/s  the  plaintiiF  (hall  net  recover  mere  damages  than 
»»»gf».  pi.  X  tie  plaintiff  hath  ceunted  ef^  though  the  jury  give  mere  \ 
sf  c/wh^re  f^r  ^^  plaintiff  knows  how  much  he  is  damaged,  better  than  any 
tlic  pUinfff  other*.*  *  2  H.  6.  7*    8  H.  6.  5.    ||  Co.  lo.    Pilford  166. 

coonted  of 

lol.  damagett  and  the  jury  found  15I.  he  (hall  reeover  only  lol.-- »— >Br.  Damages,  pi.  a.  cttet 

S.  C.  the  jury  may  abridge,  but  not  incrcare, — Ftti.  Damage,  pi.  16.  citra  S.  C.  and  with  this 

accoidft  Afcough  and  Newton  clearly,  18  H.  6.  [but  it  fccma  it  (hould  be  according  10  Roll. 

•  H.  6.  5.  a.  pi.  1 1 0  *"^  <^i'^  4*  ^'  3'  'djudgrd  aa  here. 

I  Toia  (hould  be  to  Rrp  1 16  Jcnk.  a88.  pi.  at.  S.  C.  and  that  plaintiff  relcarcd  the  fur- 

piut  of  the  d^magei,  and  then  had  judgment  for  the  damages  counted  of,  and  the  cclb.  Damages 
sre  for  the  wrong  done  before  the  writ  purcha  fed;  but  co(ls  are  pro  ex  pen  (it  litis.     Adjudged 

•ad  affirmed  in  error.  Br.  Damages,  pi.  ai .  cites  4a  E.  3.  7.  S.  P. Ibid.  179. 

cites  S.  C.—- *-*Ow.4^  Psfdi.  sa  Eliz.  Anon,  cites  S.  C.  where  in  (rcfpais  of  affault  and 
battery  the  plaintiff  declared  to  his  damage  of  xo\,  and  the  jury  found  for  the  plaintiff,  and  gav« 
30!.  damages;  and  by  the  Court,  the  plaintiff  (hall  tccovcr  no  more  than  he  has  declared  for,  and 
this  ought  tu  be  done  of  couife  by  the  clerks. 

•  Trelpafs  of  a  regiftcr  [and  boxes  of  writings,  dec]  taken  ad  v*!eHtiam  to/.  The  defendant 
pleaded  not  guilty,  and  it  \%fiumd guilty  ai  damnum  ao/.  and  yet  well,  per  Cur.  For  though  it  be 
fiot  good  but  tor  lol.  he  may  be  indamagcd  by  tlie  uking  in  looU  Q^od  fuit  cooceffum.  '^tm 
Pamifgcs,  pi.  taa.  cites  7  E.  4.  31. 

•BmU  whetr  he  cumu  of  Jami^ia  of  lol,  he  (hall  not  recover  more  than  he  counted.    Ibid,  citcf 
Pafch.  •  U.  6-  3«.. 

[2.  [Se']  if  the  teneint  vouches^  the  demandant  ihall  not  recover 

more  damages  againli;  the  vouchee  than  he  hath  counted  of;  for 

the  vouchee  comes  in  lieu  of  the  tenant,  and  the  judgment  is 

given  againft  the  tenant.     8  H.  6.  1 1.] 

»r«  l>a.    ,      [3*  out  the  plaintilF  in  detinue  may  recover  more  damages 

mages,  pi. '  etgainft  the  getrnijhee  than  he  hath  counted  of ;  for  his  count  ws^^ 

I'c?  7nd    ^^^  againft  the  garrii(hee,  but  againft  the  defendant,  and  da« 

the  defend-  mages  agaioft  him  are  fer  the  delay  after  tbt  cenni.     8  H«  6. 

am  by  the      5.  jl.]  ^ 

interpleader  "  ' 

of  the  garhifhee  is  wholly  exeufed  of  damages,  and  the  gtrnifhee  hat  taKen  this  matter  upon 

bim.—— —-^O  Rep.  117.  b.  cites  S.  C.  that  in  detinue  the  plaintiff  (hall  recover  more  damage* 

than  he  has  counted  ol;  fbitt  f^ys  nothing  as  againd  the  garni(hec.] Fi;z.  Damages,  pi.  at. 

cites  Mich.  8  H.  6.  4.  S.  C.  and  fays  that  the  better  opinion  was,  that  he  (hall  recover  damages  at 
the  inqueft  (hall  tax;  for  the  garni(hee  (hall  recover  damages  againft  the  plaintiff  as  the  incjueli  (hal| 
tax,  and  by  the  fame  reafon  the  plaim:ff  (hall  do  the  lame  againft  him  s  and  befidea,the  tort,  which 
is  in  the  garni(hce,  is  the  detinue,  which  is  after  the  garmfhment;  for,  for  the  detinue  before  be 
&all  not  recover  any  damages;  and  cites  it  adiudged  7  H.  4.  that  the  plaiotiff  (baU  recover  d«« 
VU^ct  ag;aiaft  the  tffiffiee.     ■■    ■  lo Rep.  si 7.  b.  cites  S.  C, 

[4,  In  trej^afs^  for  refeuing  a  dijirefsy  te  bis  damage  fi  mueh^ 

if  the  defendant  jujiifies  the  refcous  upenfpecial  matter^  upen  which 

it  is  demurred  for  the  plaintiffs  and  adjudged  for  him^  he  fhall 

have  damages  as  he  hath  counted ;  for  the  defendant  hath  acknoW'« 

•See fL)     ledged  the  trefpafs,  and  bath  *  not  denied  the  damages.    2(  £« 

^•*'         3.  4.  b.[40,  b,]] 

[5.  So  in  an  attachment  upon  a  prehtHtion^  if  the  defendant  ac^ 
knowledges  alt  the  trefpafs  contained  againft  him,  the  plaintiff  (hall 
recover  damages  as  he  hath  counted,    zi  £•  3«  4Q«  b.  adjud^d»] 

^.  [So} 


1  f6.  [S9]\mi9rU  for  fubjlra&tng  bis  fkit  t9  bis'milly  in  thi 
dtbet  and  folet  to  bis  damage  40/.  if  the  defendant  fays  he  cannot 
deny  it^  the  plaintifFihall  recover  damages  to  40I.  as  he  has  counted, 
*  bccaufe  this  acknowledgment  is^as  much  as  if  he  had  faid,  that 
he  cannot  deny  that  there  is  as  much  damage  as  he  hath  counted* 

[7.  [5tfJ  in  a  writ  of  war d^  if  the  defendant  acknowledges  tbat 
tbe  plaintiff'  bath  a  right  to  the  ward,  the  plaintiff  (hall  recover 
the  ward  and  damages  as  he  hath  counted.  38  £.3.  21.  ad« 
judged.     Vide  contra,  I  E.  3. 4.  annuity.] 

[8.  In  an  a(S^ion  of  wajie^  if  the  defendant  demurs  upon  tbe  do* 
claration^  and  it  is  adjudged  again/}  him^  yet  a  writ  fhall  iflue  to 
inquire  of  the  damages.     34  H.  6.  8.  j 

[9.  The  jury  may  give  as  much  damage  to  the  plaintiff  as  be  •Cro.j.6§, 
bath  counted^  and  further  give  to  him  cofls  by  itfeif  though  the  cojis  ll'^l'l^l 
exceed  the  damages  named  in  the  declaration  \  for  the  damages  are  mcnt  m  ^' 

! riven  for  the  wrong  for  which  the  action  is  brought,  and  the  cofts  c.  b.  af. 
or  the  charge  of  fuit,  the  one  before  the  fuit,  and  the  other  in  fhfg^j,*"'* 
and  for  the  fuit.     Tr.  3  Jac.  B-  R.  between  •  Eagles  and  Vales,  mliJ^dflu 
per  Curiam,  in  an  a£lion  upon  the  cafe  upon  an  affumpfit.    Co.  xo.  th»  (he 
Robert  I  Pilfold,  115.  b.  adjudged  in  trefpafs.     Contra,.  H.  39.  J^'^^J'^^ 
£1.  B.  R.  per  Curiam.     12  H.  7.    Kelleway  21  b.  dubitatur.J      isnot  error| 

for  it  may 
be,  tlitt  the  cofts  of  fuit,  through  loDg  dependiDce,  exceeded  the  debt.~-*Yelv.  70.    Vale  v. 
Egles,  S.  C.  &  5.  P.  refolved. 

Jl  Cro.  J.  997.  pi.  3.  Dawkei  v.  Pilfield,  S.  G.  &  S.  P.  refolved  per  tot.  Cur«  But  for  d«« 
magea  only  they  may  not  exceed  what  the  plaintifF  himfclf  has  declared,  and  denied  13  H.  7.  16. 
that  the  damages  ana  cofls  aflrflcd  by  the  jury  ought  not  to  be  for  more  than  the  plaiotifF  counta, 
to  be  law  ;  and  fo  a  judgment  in  B.  R.  was  affirmed  in  the  Exchequer  Chamber.  ■.  Cro.  £« 
268.  pi.  1.  Trin.  39  Eliz.  B.  R.  Rivera  v.  Oodtkiri,  S.  P.  For  non  coiiftai  at  tbe  time  of  the 
declaration  what  the  cofls  of  fuit  would  amount  unto.'-    ■■     Sec  pi,  1 1 .  infra. 

[10.  So  a  fortiori,  the  Court  may  increafi  cofts  beyond  the  fum  Cro.  J.  6^, 
of  the  damages  mentioned  in  the  count.  Trin.  3  Ja.  B.  R.  be-  £*'i^y;**' 
tween  Eagles  and  Vales,  per  Curiam.  Co.  to.  Pilfold,  1x5.  b.  vSie*s.'c. 
adjudged  Hill.  39  EI.  B.  R.  Morgan  Wolfe's  cafe,  adjudged  according. 
in  a  writ  of  error.  J  ^^^^.f,^ 

held  accordingly. 

f  II.  But  tbi  jury  in  the  cafe  aforefaid  cannot  tax  tbe  damages  •Br.Da- 
and  cofts  together  to  more  than  is  contained  in  the  county  for  then  it  ^'-^'J-jj]" 
will  not  be  known  how  much  they  gave  for  damages,  and  how  s.ci  &  s'p. 
much  for  cofts ;  for  perhaps  they  might  give  more  for  damages  ^"t  ><  f^cy 
than  the  plaintiff  had  counted.     ♦  13  H.  7.   16,  17.    Co.  10.  g^Vorfo 
Robert  Pilfold,  i x 7.  b.]  much  as  is 

containrd  ia 
the  covnt;  per  Brian;  but  all  agreed  that  they  (hould  not  gWe  cofts  beyond  the  fum  in  the 
count.  t  Xnft.  §88,  tSg.    Ld.  Coke,  on  the  ibtute  of  Gloucefter,  6  £.  t«  cap.  1 .  rites  S.  C. 

and  faya,  that  eofts  in  law  are  Co  coupled  together  as  they  are  accounted  parcel  of  the 'damages,  and 
tlicreforeil  the  plaintiff  in  trefpafa  declare  to  the  damages  of  so  marks,  aod  the  juiy  give  ao  marka 
lor  danaagea,  and  to  marks  for  cofls,  yet  fliall  the  plaint  iff  recover  in  all  but  bo  marks ;  for  dr« 
magea,  and  cofta  muft  not  exceed  cbe  damages  which  the  plaintiff  demands  by  the  count,  aod  the 

entry  reciting  both  the  damages  and  cofts,  que  damns  in  toto  fc  attingunt  ad,  Sic. In  trover 

It  WM  bddy  thai  if  the  damaguaod  cofta  had  been  intirely  affcffed  at  more  than  mentioned  in  the 

dcclaratioBi 


4eelariiiiofi,  tft  h§i  liccn  iH  t  for  wm  ctfnftic  bnl  thit  the  dama^  tMcmi  the  diligir  meatloijci 
in  the  declaration  s  aod  judgmtnt  accordiogljr*  Cro.  £.  ^68^.  pi.  s.  Tan.  j^  His.  B.  R^ 
Ki«cr»^.  Ood(KitU 

[i2.  In  an  a£lion  of  Mt  upon  a  hi  11^  if  the  pl2lntift declares  t9 
bis  damage  of  lo/.  and  the  judgment  is  given  fir  the  plaintiff  hf 
nihil  dicit^  and  the  judgment  is,  that  the  plaintiff  ttaH  recover  de^ 
^         hitum  fuum  preeeP^  fsf  damna  fna  eccajione  detentionii  deUti  iltiut 
♦F0I.579.  ad  12L  JOS.  eidem  ♦  querenti  ex'^affenju  fu$  per  Curiam  hie  ad* 
^   '  V  ^-^  jkdicat\  &c,    Thoirgh  here  arc  more  damages  than   he  hath 
counted  for,  yet  becaiife  it  is  the  ufual  courfe  for  the  Court  iri 
C  ^97  ]  ^^^^  ^^^^  ^^  ^^  damages  and  cofts,  it  is  good ;  for  it  mav  be 
that  ail  was  for  cofts,  and  it  (hall  not  be  intended  that  the  Court 
hath  done  otherways  than  they  ought.     Mich.  8  Car.  B.  R.  be- 
tween Sir  Richard  Greenville  and  Sandwich,  adjudged  in  a  writ 
of  error  upon  a  judgment  in  Banco.    Intratur,  Pafch.  8  Car, 
Rot.  280.     Trin.  24  Car.  between  Parfons  and  fiatchelor,  ad.- 
judged  in  a  writ  of  error  upon  a  judgment  in  Banco.    Intraturi^ 
fafch.  22  Car.    Rot.  381.] 

13.  Attaint  by  the  heir^  he  fliall  not  recover  damages,  fcii.  the 
ifftees  of  the  land  to  •  the  time  of  the  death  of  his  ancejior.  Br, 
Damages,  pi.  156.  cites  14  AflTa. 
9.  c.  cited  14,  In  wafle  the  jury  found  to  the  damage  of  40/.  where  (he 
At*^-^'  P^'^^^^ff  **^  declared  but  to  the  damage  of  20/.  The  damages 
S.^c,  cited  nere  were  trebled,  Fitzh.  Damages,  pi.  7.  cites  H.  34.  E.  3.  and 
ioRep.117.  fays  he  believes  the  reafon  is  becaufe  the  Jlaiute  is  that  he  Jhall 

^i^^tl^  ^^^^^''  ^*'  '^^^''  ^/  ^*^^  ^^^f^  ^*'  /"ry  A^'l  ^^'  •  f^  *a  otter 

bw  I  for      a£lton  he  (hall  not  recover  more  than  he  counts,  &c. 

tbK  th« 

liatute  If  10  be  intendtd  of  damages  Imvfully  taxed  \  and  that  fo  it  was  held  by  Ld.  Dyer,  Trin* 
10  £tiz.  in  wailt  brought  by  the  Lord  Abergavenny  that  the  jurorg  cannot  value  the  wafte  more 
than  the  nIainiiiF  hai  counted  of;  and  that  with  this  accords  3  £.  4.  Rot.  137.  Though  in  fom^ 
C^fea  he  may  recover  more  than  counted  of,  aa  to  dctnue.    See  pi.  3.  fupra. 

15.  If  a  man  brings  debt  orpon  obligation  in  London,  the  Afar^ 
Jhalfea,  or  etfewberey  and  is  long  delaytdy  and  erfter  is  nonfuited^ 
and  brings  alfion  after  in  bank,  he  fhall  not  ruover  damages  for 
thefuit  elfewhere,  but  only  for  the  fuit  in  bank.  Br.  Damages^ 
pi.  39.  cites  2  H.  4.  22. 

16.  In  detinue,  the  plaintiff  ihall  have  no  more  damages  than  he 
has  declared  for ;  for  the  judgment  is  to  have  die  thing  detained^ 
and  damages  for  the  detention ;  if  the  thing  detained  cannot  be 
had,  the  meriff  fhall  inquire  de  damnis^  and  the  plaintiff  tkaiX  hava 
judgment  for  the  value  and  deUntion  upon,  and  according  to  tha 
iherifF's  return  ;  that  he  cannot  deliver  the  thing  hj  tfaexfcfcndant'f 
fault.    Jenk.  288.  pi.  22. 

17.  Where  an  avowant  was  imifled  to  tfsto  faris  fsify  of  tha 
rent  and  the  jury  afTefTed  damages  for  the  whole  retst^  the  Cour( 
held  that  the  avowant  could  not  have  judgment  unleft  he  rdeafe 
the  damages.  Mo.  281.  pi.  434,  Mich*  31,  &c,  ^1  Elis, 
C.  B.  in  cafe  of  Batty  v.  Trevillian. 

18.  In  cafe  en  a  promife  the  fidAnti&  declared  fa  thadeututge  of 
loL  and  upon  ifTuc  tried,  th^jury  gav$  i^L  which  was  more  than 


Hte  ^l£itti<F  eoutiftfd  for,  and  tudgfiient  wa>  gtveti  iccbr<Ungi]r) 
tie.  th«t  the  |riaintifF  recover  the  13I.  by  the  jury  afTefled  \  but  it 
w«s  reverfed  for  this  c^ufe  in  B.  R.  For  the  law  fuppofes  th« 
plaintiff  to  knowi>eft  his  own  damage  and  he  {hall  never  recover 
more  than  he  counts  for«  But  if  after  fuch  verdiA  the  plaintiff 
had  releafed  all  the  damages  but  thofe  ef  xjubich  he  taunted^  and  thtA 
had  judgment,  thi&  had  been  good.  This  record  was  removed 
from  tht  cdurt  of  Northampton.  Yelv*  45.  Hill,  i  Jac«  B.  R« 
Perfival  V.  Spcnfer.    * 

18.  Error  wai  brought  to  revttk  ^  Judgtnttit  in  detinue  becaufii 
it  was  fer  greater  damages  than  the  plaintiff  counted  fer.  Th» 
Court  held  that  where  the  plaintiff  dvth  dtclate  no  certain  damage^ 
there  he  /hall  recover  fuch  damages  as  the  jury  find ^  but  where  fiitf 
plaintiff  c6tffits  of  a  certain  damage,  and  the  jury  do  fiitd  greater 
damages,  there  the  plaiiltifF  ought  to  have  no  greater  danui&;e8 
than  according  to  his  count,  and  not  as  the  jury  finds,  they  findrng 
greater  damages  than  the  plaintiff  declared  upon,  and  in  this  aidion 
die  plainti^  declaring  to  his  damage  tool,  and  the  jury  finding  for 
the  j^intiiF  and  damages  150L  and  he  having  bis  judgment  for 

1501.  according  to  the  finding  of  the  jury,  and  in  more  than  he  f  298  ]| 
counted  upon,  the  Judgment  was  reverfedt    fiulfl.  49.     Mich. 
8  Jac.    Hoblin  v.  Kimble. 

19.  In  real  anions  the  plaintifF  (hall  not  count  of  damiges^ 
fcecaufe  it  is  uncertain  what  they  Jhall  amount  to  and  they  fltail  be 
recovered  pendente  brevi.  10  Rep.  117.  a.  Mich.  10  Jac.  in 
Pilford's  cafe. 

20.  But  in  perfonal  a^iem  they  (hall  count  to  the  damage,  be* 
caufe  they  ftmll  recover  damages  only  fer  the  tort  done  before  the 
^arit  brought^  but  not  for  any  thing  dofte  pending  the  writ. 
10  Rep.  117.  a.    Mich.  10  Jac.  in  Pilford's  cafe. 

21.  In  trefpafs  found  for  the  plaintiff,  the  jury  gave  him  half  a  Cro.j.451^. 
farthing  dalhage ;  and  it  was  moved  in  arrcft  of  judgment  that  the  ^|,\^s^p^* 
damage  given  by  the  jury  ought  to  be  valuable,  and  that  there  is  docs  not  ap* 

no  fuch  coin}  fed  non  allocatur;  and  judgment  for  the  plaintiff.  P"»^' 

a  Roll.  Rep.  21,  22.    Pafch.  16  Jac.  B.  R,^  MarQiam  v,  Buller.  ^^I^s!?/ 

and  S.  P.  adjudged. 

22.  In  c^e  the  plaintiiF  declared,  that  he  was  feifed  of  feveral 
parcels  of  tand^  and  the  defendant^  tenant  at  will  of  one  parcel^ 
and  Aerc  being  a  difcourfe  between  him  and  T.  5.  for  the  /ale  of 
ibtfe  lands,  he  (the  defendant)  faid  to  T,  S,  that  he  would  keep  the 
foffeffon  till  the  ijth  day  of  Jugsr/i^  at  which  day  ihe  defendant 
fatd^  ibe  plaintiff  had  no  tsilt  h  that  parcel^  but  one  G.  U*  had\ 
and  fo  the  bargain  broke  off.  Adjudged ;  that  though  the  words 
were  ^lokeii  of  a  parcel  of  the  land,  yet  the  plaintiff  fball  recover 
dtatftages  for  thelofs  of  the  fale  of  the  whole.  2  Roll.  Rep.  447. 
Trin.  21  Jac.  B.  R.    Egcrton  v.  Whittington. 

23.  The  defendant  being  a  coachman  broke  a  pipe  of  wine  in 
fheftrert  ty  his  tartltfs  driving  the  coach,  by  wfcich  a  great  deal 
^  the  wine  run  out,  and  was  loft,  and  promi'fed  the  plaintiff,  that 
incenfidcntioD  he  Wtmld  forbear  to  fue  him,  thai  he  would  pay  as 

much 


! 

il»kk  dt  hg  was  damnified.     In  adion  on  tht  cafe  upon  the  pro^  | 

mifc,  tl>c  plaintiff  in  his  declaration  did  nit  fet  fertb^  how  muck 

the  winev;as  worth  that  was  /pilt ;  but  adjudged,  that  the  de^ 

jfendant  is  bound  to  take  notice  of  the  damage,  and  the  jury  have 

made  it  certain  ;    and  judgment  for  the  plaintiff.     Sty.  458* 

Tiin.  1655.    Fowke  v.  Prefcott, 

24.  The  plaintiff  declares,  that  the  defendant  in  confideration  9/  | 
10/.  promifed  ta  let  him  enjoy  certain  iron  mills  for  fi^  months  % 

and  it  appeared  that  the  iron  mills  were  worth  but  20/.  per  annum^ 
and  yet  damages  were  given  to  500/*  by  reafon  of  the  lofs  of  ftock 
laid  in ;  and  per  Cur.  the  jury  may  well  find  fuch  damages,  for 
they  are  not  bound  to  give  only  the  lok  but  alfo  all  the  fpecial 
damages,     Raym.  77.    Pafch.  15  Car.  2.  B.  R.    Nurfev.  Barns.  1 

25.  Ward  brought  an  aftion  againll  Hatton  Rich  de  uxore 
abduSfa^  and  keeping  her  from  him  ufqne  fuch  a  day,  which  waa 
ibme  time  after  the  exhibiting  of  the  bill,  and  concluded  contra 
formam  flatuti.  After  verdiS  for  the  pkuntiff,  it  was  mov^d  ia 
arreft  of  judgment,  and  the  declaration  was  held  good,  notwith- 
ftanding  the  impertinent  conciufion  of  contra  form^mflatuti^  there 

,  being  no  flatute  in  the  cafe.     Secondly,  the  Court  refolved,  that 

judgment  Aopld  be  ftayed^  for  the  jury  (ball  be  intended  to 
give  damages  for  the  whole  time  mentioned  in  the  declaration^ 
As  in  trefpais,  with  a  cnttinuando  to  a  day  after  the  writ  brought, 
the  plaintiff  (hall  not  have  judgment  after  verdict  which  gives*  ' 

damages  by  intendment  for  the  whole  time  declared  for.  And 
Twiiden  faid,  thefe  two  cafes  were  refolved  ;  a  tradefman, 
brought  an  a&ion  \tt  an  inferior  court  for  Jlandering  of  him  its 
bis  trade ^  by  which  he  lofl  his  cuflom  within  the  jurifdiStion  of  that 
court  i^  aliliy  and  it  was  held  maintainable  notwithftandiqg  the 
alibi  \  the  other  was  an  adion  brought  upon  the  fale  of  fevcral  ' 

r  299  1  things  for  divers  fums  of  money,  qua  quidem  pecuniarum  fumma  1 

aitingunt  ad  10/.  whereas  rightly  computed  they  came  but  to  9I. 
The  jury  gave  damages  lefs  than  9L  and  it  was  held  good.     But 
if  the  vcrdift  had  been  for  lol.  it  had  been  naught,     vent*  103* 
«Salk.663.  Mich.  22  Car,  2.  B.  R.     Ward  v.  Rich. 

pi.  5.  s.  C.  26.  In  cafe  phintiff  declared ^  that  the  2d  of  July  6  fT.  3.  he 
mcnt  at?"     ^^*  P^JPJP^  ^f  ^  meadow  next  adjoining  to  a  rtver^  and  to  another 

reded .-^ clofe  contiguous  to  the  faid  river,  which  time  out  of  mind  ran  through 

Carth.  386.  his  meadow  to  an  ancient  mill  of  the  defendant's,  without  anj 
kdgmem  overflowing.  That  the  defendant  the  ^d  of  Augufl  6  W.  3.  tn^ 
arrciled.—  Urged  the  foundation  of-  his  mill  further  into  the  river,  whereby 
.Comb.  442.  he  fo  ohftru&edthe  river ^  and  exalted  the  water,  that  it  drowned 
fiidg'mcot  ^^'  plaintiff's  meadow^  per  quod  he  loft  the  ufe  and  profit  thereof^ 
•rrtfted.—  from  the  aforefaid  zd  day  of  July  to  the  time  of  ixhibiting  the  bill. 

Ld.    Not  guilty  pleaded,  and  verdiS  for  the  plaintiff.    And  it  was 

f^g^sfc^  moved  in  arreft  of  judgment,  that  intire  damages  are  ^ivcn  tq 
■nd'ju'dg-  the  plaintiff,  and  from  the  2d  of  July  to  the  3d  of  Auguft,  he 
mcnt  ar-  [^^d  no  damages  at  all  by  his  own  fhewing  j  and  it  (hall  not  be 
And^hT^  intvided,  that  the  damages  given  by  the  jury  are  only  for  the  time 
fame  dif-  after  the  3d  of  Auguft,  for  the'  damages  (hall  be  underftood  to  be 
**^'*^"  K  given  not  according  to  law,  bqt  according  to  the  allegation  of  th^ 
lAkcq  m  the  plaintiiF| 

I 


^aintitf,  who  lajeth  his  damage  $    as  refotv^d  In  itarbin  slnd  ^<^^*  <^'<«<^ 
Green's  cafe.     Hob.  19X.    Moor,  887.     And  firft,  all  the  Courv  JoTo'fin*^ 
except  Rookby,  feemed  to  think  it  well  enough  ;  for  it  may  be  ihe  ufe 
the  plaintiff  laid  up  his  meadow  for  grafs  fronT  the  2d  of  July  j  »"^  *o<^"i 
but  after  judgment  was  arretted  5  for  though  he  might  Ufe  the  '  * ''°  "* 
trofiti  from  that  time^  he  notwithftanding  could  not  lofe  the  ufe  \ 
if  he  had  not  (aid  (ufum)  they  might  have  given'  judgment  fo^ 
bim.     This  cafe  is  the  very  fame  with  Harbin  and  Greeh.    Judg<4 
ment  arretted.     12  Mod.  131.    Prince  v.  Molton. 

27.  In  trefijafs,  ajfault^  battery^  and  falje  imprtfonment^  the 
plaintiff //^r/tfr^j,  that  the  defendant  ajfaulted^  beat  and  imprlfonei 
the  plaintiffs  the  firjl  of  OHober  9^3  and  detained  him  in  prifon 
four  months.  Upon  not  guilty  pleaded,  verdict  for  the  piaintiff| 
and  intire  damages  were  given  by  the  jury.  It  was  amoved  in 
arreft  of  judgment,  that  the  declaration  wui  a  decUretion  of  Alich^ 
Q  ff^.  3.  and  therefore  the  damaes  being  intire^  and  given  for  th4 
tmprifonment  of  four  month r  from  t^e  firfl  of  OSfober^  it  appears 
that  the  damages  were  given  for  imprisonment  after  the  a/fion  wat 
commenced.  And  judgment  was  arretted.  Ld.  Raym*  Rep.  329* 
Pafch.  10  W.  3.    Brasfield  v»  Lee. 

28.  In  an  adion  upon  the  Jl^tute  of  Winchejier^  in  which  the 
plaintiff  Jbewed  be  jvas  tohbkd  of  a  kanJt  bill.  Upon  evidence  at 
the  trial  fummer  allifes  10  W.  3^  at  Brentwood  in  Eifex,  before 
Hatfell)  Baron  of  the  Exchequer,  he  direffed  the  jury  to  give  da* 
mages  for  the  whole  value  of  the  bill^  which  they  did  accordingly*  ^ 
Ird.  Raym.  Rep,  727.    Windier  v.  Chelmsford  Hundred* 

29.  A(^ion  upon  the  cafe  for  diverting  a  water- courfe  i  %f;f. 
X  Geo.  and  continuing  it  to  March  1715.  Per  quod  the  plaintiff 
toft  the  benefit  of  the  water  »courfe  abinde  till  Apr.  tunc  prox^ 

feauen\  And  after  verdid  for  the  plaintiff,  it  Was  moved  in  arreft 
of  judgment,  .that  intire  damages  were  given,  when  part  of  thi 
time  was  to  come  at  the  time  of  the  trial ;  fed  non  allocatur  ;  for 
per  Cur.  the  time  mentioned  march  17 15^  not  being  then  incurred^ 
it  was  impof/ible ;  for  at  the  time  of  the  adion  it  was  not  pof* 
fible  that  the  diverfion  of  the  water-courfc  had  continued  till  a 
time  then  not  come  ;  and  therefore  when  he  alleges,  that  he  lofl 
the  benefit  of  the  water-courfe  till  Apr',  prox'  fequtn',  this  is 
alfo  impoflible)  and  therefore  the  jury  could  not  have  any  confide^ 
ration  of  it.  Comyns's  Rep.  231, 232.  pi.  129.  Mich.  2  Geo.  t« 
Yalden  v.  Hubbarb. 

30.  In  %n  aftion  of  tref^afs  brought  by  the  plaintiff  in  the  [  3 ^^  3 
court  of  C.  B./tfr  entering  on  his  (the  plaintiff's)  land  25  March 

4  Geo.  with  a  continuand$  thefaid  trefpafs  to  the  25  March^  6  Geo^ 
(which  was  two  years)  &c.  ad  damnum,  &c.  The  defendant 
juftified^  by  the  command  of  one  Green  \  the  defendant  replied^  and 
fet  forth  a  furrender  nutde  to  him  (the  lands  being  copyhold)  and 
that  be  was  admitted  a  whole  year  before  he  brought  this  a^ion  of 
trefpafsy  ice,  and  at-trial  there  was  a  verdi£t  for  :he  plaintiff;  and 
t^ejufy  gave  damages  for  that  year  only^  whereas  the  plaintiff J>ad 
declared  for  two  yeetrs  damages  ;  and  now,  upon  a  writ  of^errof 
brought,  it  wa9  infiiUds  chat  though  the  plaintiff  had  a  verdi6^« 

Vol,  vir.         ^  »      •  y<f 
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yet  if  the  jury  did  not  (ind  enough,  it  is  an  inrufficient  finding) 
and  here  they  had  found  damages  only  Ibr  one  year,  where  the 
plaintiff  had  declared  for  two  years  damages,  and  the  jury  cannot 
Jiver  tbi  damages  for  whici  the  plaintiff  ha'i  declared  \  but  this 
was  over-ruled  by  the  Court,  and  the  judgment  affirmed.  8  Mod* 
78,  79.    Trin.  8  Geo.    Moor  v.  Thompfpn, 

31.  A  judgment  in  C.  B.  was  reverfed,  becaufe  the  jury,  on  the 
writ  of  inquiry,  had  given  damages /or  a  longer  time  than  laid  in  the 
declaration,  and  aifo  to  a  *ime  after  the  writ  of  inquiry  was  ex* 
ecuted  2  Ld.  Raym.  Rep.  138a.  Pafeh.  ix  Geo.  x.  B.  R. 
Baker  v.  Bache. 

32.  The  Judge  certified  the  damages  (which  were  50!.)  to  h§ 
excejpvi  i  hut  the  aGion  appearing  to  he  brought  for  a  very  ma* 
licious  profecution  /ir  felony  ;  and  the  plaint  ff  having  b'fn  im^ 
prifond  and  tried  for  felony,  the  Court  were  of  opinion^  that  in  the 
nature  of  the  thing,  the  damag  s  appeared  to  be  moderate^  and 
therefore  refufed  to  grant  a  new  trial.  Barneses  notes  in  C.  B. 
311,  313.    Mich.  7.  Geo.  2.  Anon. 


(S)  What  Damage$  (hall  be  given ;  and  for  whit* 

X.  TTTHERE  a  man  brings  adion,  and  declares  cX  falfe  im* 
VV  prifonment  till  he  made  an  obligation  of  40! •  he  fbaUnot 
recover  damages  for  the  obligation^  but  for  the  imprifonment  \  for  he 
is  not  grieved  by  the  obKgation,  tili  he  (hall  be  impleaded,  and 
there  he  may  plead  durefc,  and  c  contra  of  imprifonment  till  he 
makes  fine,  he  (ball  recover  damages  for  the  imprifonment  and 
fine  ;  for  there  he  is  grieved  by  fine  in  fiift,  which  is  tort  executed. 
Br.  Damagr^,  pi.  119  cites  2  E.  4.  21. 

2.  A  man  (hall  not  recover  damages  for  the  ijfues  and  profits  in 
adion  upon  the  Jlatute  of  ^  R,  1.  hut  only  for  the  entry  \  for  the 
a6^ion  is  quod  ihgreflus  eft,  where  entry  is  not  given  by  law* 
Br.  Damages,  pi.  120.  cites  2  E.  4.  24. 

3.  Notei  that  in  replevin  ^^yJrv  and  pigSj  which  pigs  were 
pigZ^d  after  the  takings  and  yet  the  plaintiff  had  replevin  of  both, 
and  (hall  recover  damages.  Br.  Damages,  pi.  126.  cites  12 
E.  4.  5- 

4.  One  affumes  in  confederation  of  ^d.  to  pay  10/.  damages* 
They  (hall  be  given  to  the  lOl.  on  non-aiTumpfit ;  not  to  the  4d. 
Mo.  419.  pi.  576.    Mich.  37  and  38  Eliz.    Colman*s  cafe. 

5.  The  dij/iijee  (hall  have  an  adion  of  tre/pajs  againjl  the  dif* 
feifory  and  recover  his  damages  for  the  firfl  entry  without  any  re* 
grefs  :  he  may  have  an  a£^ion  of  trefpais  with  a  continuando,  aiid 
recover  as  well  for  all  the  mean  occupation  as  for  the  firft  entry. 
And  here  note,  that  Litt.  doth  here  include  cofts  within  diamages, 
Co.  Litt.  257.  a. 

f  301  3  6.  In  judgment  hy  default  in  debt  on  a  fingle  bill^  the  interefl 
tught  to  be  taxed  by  the  mnfier  of  the  office  in  the  damages  \  per 
tot.  Cur.     And  it  was  infifted  Ar^;.  4ind  not  denied,  that  it  was 

►  .  the 


i!he  eonftant  pra£l!ce  in  all  the  courts  of  Weftminfter-Hall,  upon 
Judgments  upon  defauit^  or  confejjlion^  to  tax  the  damages  oecafiom 
deteniionts  debiti  \  and  therefore  the  non-payment  of  intereft, 
when  the  debt  carries  iiitereft  (as  all  Englifh  bills  do)  is  a  da- 
mage to  the  plaintifF;  but  as  to  the  cafe  of  rent,  it  does  not  carry 
intereft ;  and  therefore,  in  fuch  cafe,  no  intereft  (hall  be  given* 
2  Ld.  Raym.  Rep.  773.  Trin,  i  Ann,  in  Scacc.  Lapierc  v.  the 
D.  of  St.  Albans* 


(V)     Given.     In  what  Cafes. 

i.  T^  £87*  brought  ofioL  by  ohVtgation^  and  the  rejlby  lending^ 
U  and  the  defendant  confejjed  the  obligation^  therefore  the 
plaintifF  had  judgment  immediately  of  it,  and  to  the  reji  he  pleaded 
to  the  countrey^  and  the  plaintiff  prayed  judgment  of  the  damages 
of  that  which  was  confefTed,  and  could  not  have  it  till  the  other 
be  tried,  and  after  at  the  nifi  prius  of  it  the  plaintiff  was  non^ 
Tuitedj  and  yet  at  the  day  in  bank  he  (hall  have  judgment  of  the 
damages  of  that  which  was  confefTed,  and  might  have  had  it  at 
firft,  if  he  would  have  releafed  the  fuit  of  the  reft,  and  fo  he  re- 
covered debt  and  damages  upon  the  fam'e  original,  upon  which  he 
was  nonfiiited.     B^  Damages,  pi.  25.  cites  42  £•  3.  25. 

2.  The  defendant  procured  J*  S.  to  bring  formedon  againji  the  Br.Dircett, 
plaintiff  by  coUufton^  by  which  he  was  forced  to  travel  by  the  fuit,  P'-  9-  «*« 
and  in  oringing  a  writ  of  warranty  of  charters  in  defence  of  it,  ^*  ^*  • 

t#  the  damage  of  i^ol,  and  becaufe  the  defendant  could  not  deny 
the  coUufion,  the  plaintifF  recovered  20/.  quod  nottSy  for  vexation 
and  collufion  only.  Br.  Adlion  fur  le  cafe,  pK  17.  cites  43 
E.  3.  20. 

3.  Error  was  brought  upon  judgment  in  an  account,  Becaufe 
the  judgment  was  to  recover  damages ;  but  not  allowed  ;  for  the 
defendant  hath  delated  the  plaintifF,  and  pleaded  to  the  ifTife,  which 
is  found  againft  him.  So  occafione  inter placitandi^  he  fhali  re- 
cover damages.  But  otherwife,  if  the  defendant  comes  the  \Jl  day^ 
and  enters  in  the  account  taken,  for  to  make  account.  Noy.  134, 
Brown  v.  Barwick.  cites  2  R.  2.    Account.  42.    5  E.  3.  40* 

4.  Upon  demurrer  in  law  the  juflices  may  award  damages  for 
the  party  by  their  difcretion^  or  award  writ  to  inquire  of  damages 
at  their  eUSiion.     l^r.  Damages,  pi.  19^.  cites  14  H.  4.  39,  40. 

5.  Where  a  bill  in  'Chancery  is  adjudged  infuffcient  up^n  <//- 
murrefj  the  defendant  ihall  not  have  damages ;  for  the  flatute 
does  not  mention,  but  only  where  the  fuggeftion  is  found  true  or 
not  true,  and  here  the  truth  is  not  tried.  Br.  Cofts,  pi.  19.  cites 
7  E.  4.  14.    Per  Cur. 

6.  Refolved  by  the  Court,  that  wbercfoever  damages  are  to  be 
given  in  debt^  cofts  are  to  attend  tbem ;  and  the  reafon  of  the 
damages  is,  becaufe  the  money  is  not  paid  upon  demand ;  for  if 
the  defendant  pleads  tout  temps  prijl^  &c.  the  plaintifF  muft  reply, 
and  fet  forth  a  fpecial  demand,  whereupon  iiTue  may  be  taken ; 

Z  2  and 


?3^2  P9mfm 

9nd  \f  it  hefmnJfir  the  definflmU  ^^fkintiffcfln  havt  nttthif 
damages  npr  cofis.  Comb,  ^^4.  Mien.  5  W.  &  M.  B.  R. 
Company  of  cutlers^  &c.  y.  Hurflcy. 

*  J.  Attachment  in  Chancery  on  an  alias  &  pluries,  is  return^* 

able  in  B.  R.  and  is  really  an  a<^ion,  whereon  the  plaintiff  (hall 

recover  damages  for  the  delay,  in  not  executing  the  writ,    x  %  Mod« 

164.    Hill,  g  W.  3.    Per  Holt  Ch.  J.  Anon. 

1  Salk.  808.       8.  judgment  was  m  C.  B.  upon  fcire  fac^  on  a  ncognlzance  by 

llcoid'^'  *^''  "P^"  *  ^"*  °^  error,  quod,  the  original  plaintiff  flioiUd  have 

ingty. '       execution  upon  the  recognizance,  et  quod  recuperet  damna  fua, 

which  he  had  fuftained  occafione  dilationis  executionis.     And  the 

exception  taken  was,  that  the  Court  had  no  power  to  award  da« 

mages  for  delay  of  execution,  but  they  fhould  give  them  for  cofts 

.of  Slit..    Per  Cun  damages  geqerally  include  cofts,  which  word 

(cofts)  properly  fignifies  cofts  of  fuit,  and  de/ay  of  execution  is  pro^ 

ferly  damage^  viz.  the  being  fo  long  out  of  his  money,  which  the 

Court  u/ed  fornurly  to  ajfefs^  by  ullowing  the  party  the  lawful 

intereji :  fo  damages  of  delay  of  execution,  and  cofts  of  fuit  upon 

the  itatute,  are  very  different,  and  to  be  affeffed  by  different 

meafures,  ^nd  the  ftatute  gives  only  cofts  of  fuit  againft  th^  bail, 

&c.     Ideo,  per  omnes,  this  is  error.     6  Mod«  157.    Hill.  3  Ann^ 

B.  R*    Fanlbaw  v.  Morrifon, 

Asapoa  9.  Where  a  penal  fum  is  recovered^  damages  are  never  given« 

ihe  itatute    Pcr  Parker,  Ch.  J.    10  Mod.  277.    HUl.  i  Geo.  B.  R. 

•  £.6.13.  t  ^  9f 

tor  OKA  iettiog  forth  tttbei.    Src  Cro.  J.  70.   J>«(g  v.  ^enl^von 

10.  But  upon  a  Jmgli  hiV%  even  by  the  common  law,  damages 
are  given  for  the  delay.  Per  Parker,  Ch.  J.  10  Mod.  277. 
Hill.  I  Geo.  B.  R. 


(U)     ^H  what  Cafes.     Where  there  is  a  Demurrer 
for  Part,  and  Iffue  for  the  reft. 

1.  ^Tni?£5Py/55  of  trea  ^ut  and  goods  #j^/«,  the  defendant 
X  joined  iJfue,for  party  and  demifrred  for  the  refi^  and  the 
demurrer  adjudged  qgain^  him^  and  the  nift  pritu  upon  ihe  ijfuey 
inquired  of  all  the  damages^  ^s  well  of  the  part  in  the  deifiurrer^ 
as  of  the  part  in  the  iuue,  and  found  the  ijffu^  for  the  defendant^ 
and  taxed  damages  for  the  reft  t4  lo/.  w.  Demurrer,  pi.  6« 
cites  38  E.  3^  25.  • 


(W)     In  what  Cafes,  againft  the  Plaintiff,  though 
Part  of  the  Ifluc  is  found  for  him. 

l.npRESPASS,  affaultand  battery^  to  the  damage  of  \dl. 
JL^    and  was  founa  guilty  of  th$  affault^  and  acquitted  of  the  - 
battery^  and  yet  the  plaintiit  recovered  lol.  as  he  had  cowtedf 

and 


ftfid  Was  amereed  for  the  battery.    Br.  Damages,  p!.  I^S.  cites 
40  E.  7.  26. 

t.  Note,  in  avowry  J  where  part  hfiurtdfar  the  hrdy  and  part 
againjl  h'lmy  he  (hall  have  return  ot  the  whole,  and  yet  fhall 
render  damages  for  the  £une  taking.  Br.  Damages,  pi.  4.  cites 
2  H.  6.  4. 

3.  Rffcous  is  brought  upon  di/irefs  taken  for  reqt  due  at  two  [  3^3  i 
dttysy  and  it  appeared  by  the  detlaration,  that  one  day  is  pajfed^  and 
the  other  is  to  come^  and  the  defendant  pleaded  not  gu»lty ;  the 
jury  ought  to  fever  the  damages  j  for,  for  the  rent-day  pafled,  the 
plaintiff  fiiall  recover,  and  for  the  other  not.  Br.  Damages, 
pi.  167.  cites  9  H.  7.  3. 


(X)     Several  Damages  againft  feveral  Defendants  5 
and  where  Plaintiff  has  bis  Eledion. 

I.  ASSISE  againft  feveraly  one  alleged  joint  enancy  by  deed  with 
r\  a  Jlr anger ^  who  upon  procefs  came  not,  by  which  the 
affize  was  awarded,  where  the  other  had  pleaded  nujnoffner  of  the 
flaintiff,  and  aU  found  for  the  plaintiffs  and  againft  him  who  pleaded 
jointenancy  double  damages  was  awarded,  and  fingle  damages 
againft  the  other,  and  the  double  damage  Audi  be  levied  of  himwh0 
]3eaded  jointenancy  anly^  and  the  other  damages  Jhall  be  levied  of 
iiniy  qnd  the  other  in  common.  Br.  Daniages,  pi.  104*  cites 
22  AfT.  2. 

2,  Trefpafs  againft  A.  and  B.  for  beating  (f  bis  fervanty  and 
faking  of  timber  ;  the  one  was  found  guilty  of  the  battery^  and  the 
other  acquitted,  and  both  found  guilty  (f  the  [taking  of  the]  timber  i 
by  which  the  damages  were  fevered,  fcilicet,  for  the  battery  by 
itfelf,  and  for  the  timber  byitfelf;  ind  fo  they  did,  fcilicet,  for 
the  damage  of  the  battery  one  mark,  having  regard  to  the  fervice 
Ibft:  by  the  mafter,  and  not  to  the  hurt  which  the  party  has>  an* 
iocs,  for  the  timber ;  by  which  it  was  awardc*,  that  the  one  mark 
fliali  be  recovered  againft  A.  who  beat  himj  and  the  lOOs.  for  tho 
timber  againft^  both  in  common^  and  the  plaintiff  amerced  againft 
the  &nc.     Br.  DkmageSj  pi.  107.  cites  22  Aff.  76, 

3.  Jrt  trefiafi  againft  two,  if  the  one  comes  and  piradsy  and  it 
<Oftvi^ed  t9  the  damage^  &c.  and  the  oiher  comes  and  pleadr^  and 
is  coHVi^edi  the  (fecond  jury  (hall  not  give  damages  ;  for  the 
ftcond*  who  pleads,  (hall  be  charged  by  the  firft  vendidt,  quod  nota. 
Br.  Damages,  pi.  29.  cites  44  £•  3-  7-  *"**  1«^-  AT-  p-  5. 


^ '  ippctrsy  and  eanp^t  .  „.^ 

vjirt  awarAdto  try  thefe  tvro  iffues  -,  oh' tJ>«  ^Ji  jfue  aoo/.  ^  &.  c.—. 
m»iit  i&ffiuni  for  the  plaintiff •»  tht  ether  ;wy  ^  150/.  Ai-  y^'^-. 
m^Wi  th*  plaintiff  {hall  havehiseleaion  whicK  damages  he  wU  T^foiu,.^ 
ii»vei  for  it  i$  not  certain  which  of  the  Ifiues  was  &»  trira  vs.p. 

23  ** 


3^3  Z)ama0ejep4 

J.  348.  pt.   fot  they  were  trhJ  at  the  fame  afftfes^  and  the  damages  taxed  bj  tb^ 

T>c.  bI'r?  fi^ft  j^^y  *«^A^  tojlandfor  all    Jcnk.  269.  pi.  86. 

Cobb  V.  Hrydon,  S.  C.  and  judgmem  in  C.  B.  affirmed. •«— Roll.  Rep.  30.  ph  3.  S.  C.  ani 

judgment  alfirmed. 

5.  In  trefpafs  againft  A.  B.  and  C.^^B.  and  C,  juftify ;  upon 
vhich  there  is  a  demurrer^  and  J.  pleads^  a^  thereupon  ifllie  is 
joined,  and  th6  demurrer  is  adjudged  again/}  B.  and  C.  and  upoq 
a  writ  of  inquiry,  damages  are  given  againft  B.  and  C.  and  after 
the  ijpie  is  feund  for  the  plaintiffs  and  damages  given  ;  the  plain- 
tiff may  have  his  eleftion  which  damages  he  will  take,  i  Roll. 
^^P-  395-  pl-  17*  Trin.  14  Jac.  B.  R.    Headlcy  v.  Mildmay. 

6.  Error  of  a  judgment  in  an  appeal  of  mayhem  in  Durham  5  the 
error  afligned,  becaufe  the  plaintiff  declared  there,  in  an  appeal 
againft  them,  that  they^  with  a  third,  made  the  mayhem.     They 

L  3^4  3  pi'^ded  feveral  tleasy  whereupon  feveral  iffues  were  joined^  and  ver^ 
diR  for  the  plaintiffs  and  againft  J.  upen  the  trial  50/.  damages 
were  found,  and  againji  R.  100/.  damages  \  and  the  plaintiff  praye<( 
judgment  againji  both  for  the  lOoU  damages  and  cofts,  and  had  ic; 
and  now  error  is  brought  and  afligned,  becaufe  the  plaintiff  hath? 
judgment  for  the  lool.  damages,  and  doth  not  releafe  the  damages 
for  the  5c/.  But  the  Court  conceived  it  to  be  no  error ;  for  the 
Judgment  being  for  the  lOoL  by  the  ele^ion  of  the  plaintiffs  it  is  a 
waiver  of  the  other  damages^  and  he  cannot  have  both ;  therefore 
he  needs  not  releafe  the  damages  of  50/.  whereupon  the  judgment 
was  affirmed.  Cro.  C«  192.  pi.  2.  Trin.  6  Car.  in  B.  R.  Johns  & 
al*  V.  Dodfworth. 


(Y)     Where  they  (hall  be  joint. 

I.  A  N  a^ion  upon  the  Jlat*  j.  2.  M.  for  driving  dijtrejfes  and 
jt\^  impounding  them  in  feveral  places,  fo  that  the  owner  was 
put  to  feveral  replevins ^  and  it  was  againji  .three  defendant s^  an<{ 
upon  not  guilty  it  was  found  for  the  plaintiff,  and  40s.  damage 
afleft  by  the  jurors  againft  every  defendant  feverally.  And  judg* 
rocnt  was  given  for  the  plaintiff  that  he  fliould  recover  the  penalty 
of  the  ftatute  (viz.)  againft  every  one  51.  and  for  damages  againft 
every  one  40s.  trebled  j  upon  which  a  writ  of  error  was  brought, 
and  error  aifigned  was  in  the  point  of  the  judgment  (viz.)  becaufe 
the  damagei  and  the  penalties  are  fevered^  (v^^O  every  defendant 
by  himfelf,  where  it  ought  to  have  been  jointly,  (viz,)  all  one. 
And  that  was  adjudged  error,  and  the  firft  judgment  rcverfed. 
For  b/it  one  5I.  (hall  be  inflicted  upon  all  the  defendants,  and  not  « 
feverad  5I.  by  the  ftatute ;  yet  the  words,  are  that  every  perfon^ 
offending  Jhail  pay  5I.  but  the  meaning  of  the  ftatute  is,  t^at  the 
penalty  (hall  be  referred  to  the  offence,  not  the  pcrfons,  then  be- 
caufe there  was  but  one  offence  in  all  the  defendants,  there  (hall  be 
but  one  5I,  forfeited.  Noy.  62.  Hill.  39  £liz.  B.  R.  Patridge 
v«  Emfon. 

2.  S(S  by  Pophaoi.    If  two  dj/lreiny  and  they  alike  drive  tho 

dyirefiy 


JSflr-efsy  there  (hall  be  only  one  adion  and  one  penalty,  which  was 
granted.    Ibid. 

3.  So  by  Gawdy  upon  tho  flatute  that  ena<9s  ibat  every  one  that 
fues  in  the  Admiralty  for  a  thing  done  upon  the  lanJy  foall  forfeit 

10/.     There  if  f-'juo  commence  an  aSfiony  contra  formam  ftatud,  yet 
but  qne  zoL  ihatl  be  forfeited.    Ibid. 

4 .  So  up^n  the  Jlatute  of  5  Eli%.  of  forgery  againft  twenty  but 
pne  douhto  dama^ei  fn^ll  be  given  againft  a!U  And  by  Popham 
ajid  Fcnner ;  that  where  twenty  are  fo  jointly  (lied,  a  releafe  to 
one  ihall  difcharge  all.  But  by  Fcnner,  if  the  plaindtF  had 
brought  his  aStian  agamji  them  fever  ally  ^  every  oi^  ihould  have 
paid  5I.  fed  quaere.    Ibid. 
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(Z)     Barred  by  What,  C  3^5  ] 

I.  TN  ajfife  if  the  plaintiff  enters  into  pareely  he  (hall  lole  aD  his 
J-    damages,  for  they  are  intire  and  cannot  be  fevered.    Br» 
Damages,  pL  i8o.  cites  35  H.  6.  13. 


(A.  a)     Writ.     How  it  (hall  be. 

1.  iLjOTE  by  the  be(l  opinion,  that  where  damages  are  given 
i\  hyfiatuie  and  new  form  of  writ y  the  plain  tifF  Ihall  not  re* 
cover  damages  by  the  ftattite,  if  he  docs  not  hting  his  writ  upon 
the  ftatute^  as  in  trefpafs  de  mtalcfaiStoribus  \n  parcis,  hut  where  the 
fiatute  gives  damages,  and  no  new  form  of  the  writ^  tliere  the 
pUintifF  ihall  recover  according  to  the  ftatute  by  the  common 
form  of  the  writ ;  note  the  diverfity  thereof;  and  in  aHife  if  the 
dilTeifm  be  found  with  force,  the  plaintiff  (ball  recover  double  da- 
mages, and  yet  the  writ  is  not  but  of  the  common  form.  Br.  Da- 
.ipagcs,  pi.  8.  cites  9  H.  6.  2«  ^j^  t      „  ^^ 

(B.  .9)     Writ  pf  Inquiry  of  Damages ;    in  what  fel'^Vv^^?^^^^ 
Cafes  awarded ;    and  How  it  may  be.  ^^-h^S^^ 

I.  TN  q/l^  the  pkinti^  prayed  ejlrepement^  and  cou]d  not  have 
-L  it ;  and  the  defeiidant  commits  wajie  iri  the  mean  tim$y  he^ 
tween  She  verdiil  in  the  ajjife  and  the  judgment^  and  a  writ  of  in- 
quiry of  damages  was  awarded  of  this  waile  and  cutting  of  trees  ; 
which  note  well,  for  the  verdifi  before  can^t  give  damages  thereof. 
Br.  Brief  de  enquire,  &c.  pi.  13.  cites  21  E.  3.  3. 

2.  In  deit  the  defendant  acknowki^cd  part^  and  denied  the  refl^ 
upon  which  they  were  at  ifl'ue,  and  the  plaintifF  had  judgment  of 
part,  and  for  the  refi  at  nifi  prius  hi  was  nonfuited',  and  yet,  at  the 
dajr  in  bank,  he  had  a  writ  to  inquire  of  damages^  auod  nota.  Br. 
Srief  de  enquire,  &c.  pi.  i6.  cites  42  £•  3.  25,  2o. 

3*  In  dower  the  tenant  faid^  that  he  has  been  at  all  times  ready  to  Br.  Tout 

Z  4  render  *«»?•  pn^i 


p\.  40.  citei  render  dower,  emdyet  is^  by  which  the  demandant  recovered  dowe? 

lufh^En"**  prcl'ently,  and  averred  the  contrary  againfl  the  tenant  fir  her  da** 

queli.^7,  fnagesj  and  prayed  a  writ  of  inquiry  of  dama;:es,  and  could  not  have 
it  J  for  iffue  thereof  Jhall  be  joined  and  tried  by  nifi  frius.  Bu  Brief 
dc  enquire,  &c.  pi.  18.  cites  34  E.  3. 

4^  In  dower  the  tenant  made  defaurt  afier  default^  per  quod  the 
demandant  averred^  that  her  baron  died  Jeijedy  and  prayed  a  writ  of 
inquiry  of  damages,  &  habuit.  Br.  Brief  de  enquire,  &c.  pK  17. 
cites  44  E.  3.  3. 

r  4o5  1  5.  Where  the  defendant^  or  the  hijhop^fkads  ne  dijiurbafasy  the 
plaintiff  fbati  have  a  writ  to  the  bifbop,  and  writ  of  inquiry  of  da- 
mages. Br.  Brief  de  enquire,  &c.  pi.  6.  cites  22  H.  6.  44.  and 
ai  H.  6.  56. 

6.  fFafte  was  brought,  and  the  defendant  demurred  upon  the  de- 
claration, that  the  reverfion  does  not  pafs  by  devife  by  name  of 
tenement,  nor  without  attornment,  which  was  adjudged  againft 
bim  in  both  points,  and  there  it  was  awarded,  that  he  (hall  not  have 
writ  of  inquiry  of  waft,  for  he  is  convi^ed  of  the  wafte  by  the  de- 
murrer, but  he  (hall  have  a  writ  of  inquiry  of  dama|e%  but  tha 
plaintiff  releafed  his  damages,  and  had  execution.  Br.  Brief  de 
enquire,  &c.  pi.  i.  cites  34  H.  6.  7. 

7.  Erroi:  or  a  fudgm^t  in  debt\  the  error  aliened  Vecaufe  the 
judgment  is,  idea  cotftderatum  eji  quod  recuperet  401.  pro  mifis  & 
ctt/tagiisy  omitting  thefe  words,  ex  ajfenfr  fuo  per  Curiam  ei  ayudi^ 
ca^.  And  it  was  held  to  be  a  material  part  of  the  judgment,  for 
|>eing  h  confeffion  or  default  writ  of  inquiry  of  damages  fiiall  be 
awarded,  unlefs  the  party  confents  to  take  fo  much  for  damages  \ 
and  for  this  caufe  it  was  reverfed.  Cro.  J.  415*  pi.  3*  Hill.  14 
Jac.  B.  R.    Machin  v.  ...... , 

iit-  ftts.  8.  In  an  adion  upon  the  cafe^  the  plaintiff  declares  to  17/.  da^ 
S.  C.  in  10-  nuiges^  and  ^pon  devmrrer  judgment  given  for  17/.  lOs,  damages  by 
llit^^ibia.  ^^  Court,  And  now  that  judgment  was  reverfed.  Becaufe  the 
iit.  Brook  damages  being  uncertain^  there  ought  to  ijfue  a  writ  of  inquiry  of  da-^ 
V.  Wood,  mages.  Otherwife  where  the  demand  is  certain,  as  in  debt^  Note 
?he  dccu'ri.  1 1  H.  7. 5-  b.  Noy  96.  Pafch.  2  Car.  B.  R.   Wood  v.  Brook. 

tion  was,  that  the  defendant  indebted  10  him  in  i6l.  upon  «ccouotf  tnd  in  conTidentioq  that  bo 
^vould  fotbear,  the  defendant  promifed  to  pay,  ^c.  and  upoq  Mtkil  iiicif,  judgment  wu  quod  r^ 
Cuperet  damna  fua  prxdifia ;  and  becaufe  oo  writ  of  inquiry  was,  the  jud^mtnt  wa«  rcveriied. 
Thia  wai  a  jodgmcnt  out  of  an  inferior  court. 

S.  C.  cited  y.  Error  of  judgment  in  affumpfk  in  an  inferior  court  \  Ac  par- 
i^skilnV^'  ties  being  at  iffue,  there  was  a  demurrer  ubon  the  evidence^  and 
^96.  s.  c.  thereupon  the  jury  was  difcharged  \  zfter^zras  judgment  was  given 
c>^'<^  P«^  for  the  plaintiff^  and  damages  found  upon  a  writ  of  inquiry,  where 
^°*'  5.  c.    *^  J"'"y>  which  was  to  try  the  iflue,  oq^ht  to  have  affefled  damages 


cited  by  conditionally,  if  judgment  (hould  be  given  for  the  plaintiff;  and 
Hoti  Ch.  J.  fevcral  precedents  were  cited  in  proof  thereof  5  but  the  Court  £iid^ 
t  ""s.'c^,^'  ^^^  *f  ^^f^  precedents  are  good  law,  then  it  may  be  inquired  by 
cited  by  *  the  &me  jurjr  conditionally ;  but  that  it  may  be  as  well  inquired  oiF 
^oJljCj*-  J-  by  a  writ  of  inquiry  of  damages,  when,  the  demurrer  is  determined^ 
i^s.  c.  ^^  ^fi  W^  ^^  ^^^^^  ^  wb^  tjicrc  is  a  dpmurrer  upon  evi  • 
c^^d  Ar|^  dence^ 


^nce,  to  difcharge  the  jury  without  more  inquiry*    Cro,  143.  W.  RayA* 
pi.  21.  Mich.  4  Car.  B.  R.    Darrofe  v.  Newbolt.  A^-io. 

ID.  Plaintiff  in  a  replevin  wa^  mnfuited  afier  evidence  given  to 
the  jury,  and  the  jurors  did  not  find  cofts  and  damages ;  and  after- 
wards a  writ  of  inquiry  of  damages  was  granted.  And  Afhley 
moved,  that  the  writ  might  not  be  filed.  Bedaufe  that  the  writ  of 
inquiry  of  damages  could  not  iflue)  but  be  awarded  from  die  Courts 
and  the  plaintiff  here  being  nonfuited  was  out  of  the  court,  and  that 
nothing  might  be  done  againfl  him.  And  the  prothonotaries  faid, 
that  in  cafe  of  a  verdi(fl,  where  the  jurors  omit  to  find  damage^ 
a  writ  of  inquiry  is  many  times  granted.  But  they  were  cofo^ 
manded  to  fearch  fDr  precedents  in  cafe  of  a  nonfuit.  Het.  i6i« 
Hill.  5  Car.  C.  B.    Rawlins's  cafe. 

11.  In  detinue  rfcbarteny  there  was  verdi£t  for  the  plaintiff  and 
damages,  but  the  value  of  the  charters  wert  omitted^  (which  is 
part  of  the  judgment,  and  to  be  had  in  cafe  the  charters  cannot) 

and  it  was  moved,  that  it  may  be  fupplied  by  a  writ  of  inquiry  of  f  207  1 
damages,  and  according  to  this  is  a  precedent  Old  £nt.  Raft,  tit. 
Judgment  in  detinue,  pi.  13.  fol.  214.  and  41  Eliz.  in  B.  R. 
Rot.  916.  Chipendale  and  Orn*s  cafe.  And  the  reafon  why  the 
verdia  may  be  fupplied  in  fuch  cafe  is,  becaufe  it  is  only  matter  oF 
damages,  upon  which  no  attaint  lies,  but  the  Court  doubted  of  it* 
Sid.  246.  Pafch.  17  Car.  2.  B.  R.    Burton  v.  Robinfon« 

12.  In  replevin  the  Jury  did  not  inquire  of  the  value  of  the  rent  Itaym.iyib 
{irreary  refolved  after  (cveral  debates,  that  this  cannot  be  fupplied  ^•'^  ^\ 
bv  writ  of  inquiry.    Lev.  255.'Mich.  20  Car.  2.  B.  R.   Sheape  v.  s.  c^^^ 
Culpepper.  sid.  380. 

pt.l3.  s.C. 

the  Court  dottbte<1  &  adjornitur. Vent.  40.  S.  C.  the  Court  held,  it' could  not  be  fnpplird.— — 

S»  C.  cited  by  Holt  Cb.  J.  Skinn.  596-  and  fays,  the  rrafon  it,  becaufe  the  ftatuie  faya.  that  fucll 
inquiry  (haU  be  by  the  fame  jury.  Ld.  Raym.  R«p.  60.  S.  C.  cited  by  Holt  Ch.  J. 

But  where  in  repleviti  and  avowry  for  damage  ftaf ant t  the  plaintiff  was  nonfuited.  The  omiflioft 
^f  the  jury  ¥Ui  fupplied  by  a  wcit  ol  inquiry.  Comb.  at.  Hill.  xU%  Jac.  a.  B.  R.  Haanlf«y» 
V.  Mildale. 

13.  Where  damages  are  uncertain^  they  cannot  be  fct  in  a  court 
^equity  but  by  a  jury.  Vent.  3.30.  Trin.  30  Car.  2.  in  an  ano- 
iijrmous  cafe. 

14.  In  debt  becaufe  die  deniand  is  certain,  the  courts  here  havt 
(bmetimes  aflefled  damages  without  a  writ  of  enquiry,  but  neve« 

.  in  trej^s  or  actions  fur  caftj  which  lie  wholly  in  damages.    Vent. 
330.   iirin.  30  Car.  2.  in  an  anonymous  cafe. 

15.  A  verdia  it  goody  mtwithjianding  the  omijlon  of  inquiring 
tf  damages  on  the  demurrer  i  for  as  to  diat,  it  is  but  an  inqueil  cc 
#ffice,  apd  may  be  fuppUed  by  another  writ;  cites  Dy.  135  la 
Co.  6.  a.  But  if  the  verdi^  would  have  been  deficient  for  this  * 
caufe,  it  is  aisled  by  a  nolle:  pr^equi ;  for  where  a  verdi&  is  infi^"  • 
Jki^ai  bf  efffejfmet^  of  intird  damages^  o/r  non^ajfeffment  of  damage f 
and  cofts,  where  they  ought  to  be  aflefled,  it  cannot  be  (upplied  by 

a  writ  of  inquiry ;  but  rdeafe  of  damages,  and  cofts  remedies  fuits 
and  imperfeSions  in  the  verdid.  Arg.  12  Mod.  12.  Mich.  3 
W.  and  M.  in  cafe  of  Germin  &  Ux*  v.  Orchard: 

16.  *Tis  the  courfc  of  the  court  togivp  intereflf  fbr  damages 

upoo 
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upon  a  fingU  biHy  or  bill  of  exchange  (which  muft  alwajs  }yc  under 
the  Aim  laid  in  the  clpfe  of  the  declaration)  in  cafe  of  a  demurrer 
in  deity  and  there  needs  no  writ  of  inquiry.  Per  Holt  Ch.  J. 
Cumb.  243.  Pafch.  6  W.  and  M.  in  B.  R.  Anon. 
And  It  an-  1 7.  A  dijlrefs  was  taken ^^r  a  pi^r*s  r^ite  and  a  replevin  brought, 
©ihcr  day     ^xiA  uDon  not  guilty  pleaded  by  the  oificer  at  the  trial*  evidence  was 

in  this  term      ,         *  1     *         •  J  f  r  1  f    •  »-  1 

•he  Court  given,  and  the  jury  charged  and  read]/  to  gtv£  thetr  veraiSty  the 
folcamly  plaintiff  became  nanfuit^  by  which  the  pificer  was  intitled  to  treble 
^Mawrit  ^^^  ^'^  damages,  but  the  jury  departed  without  aflciling  them^ 
of  inoutry  upon  which  the  Court  was  moved  for  si  writ  of  inquiry^  ^nd  after 
Ihould  go  fteing  twice  moved,  rule  was  given  for  a  writ  of  enquiry.  Skin. 
Io/JJIh'^J  59S-  Mich.  7  W   3.  B.R,    Sir  James  Harbert'5  cafe.      

Ch.  j.  the  jury  here  a? e  dtjtbar^ed  from  gMng  their  vtvdiEt  by  ihe  nonfujt,  »nd  tbfrefwrt  if  thcy 
liad  given  a  v^rdi^t  for  the  d<im«gek,  cni»  had  hftn  as  an  inquefi  of  office^  upon  which  no  atutnt 
"woiiki  lie,  if  the  damages  had  been  exceflivc  ;  ^nd  ihcrelm^  hnr  i&  no  default  in  the  jarv.  Of  da- 
■nge  to  the  piainiiH,  il  this  be  fupplicd  by  a  writ  oi  in4]uii\;  htit  ivhere  the  jury  gk/f^  a  verdiB^ 
and  does  not  give  damages,  there  (uch  a  6cUti  (t%*\\  not  be  fupplied;  for  if  the  jury  had  givei| 
4amaeeff  this  wai  ai  fart  uj  their  verdi^  ufcft  tuhich  an  attaint  lay,  if  they  arc  ex%.efivt\  anc| 
thcrcMre  this  (hall  be  (uppticd  by  a  uiic  ot  inquiry,  which  is  but  aa  inqneft  o^  office;  if  the 
damages  are  exceflive»  t^i:  party  fhall  be  opprelftd  wiihout  the  benefit  of  an  attamt,  ai^  therefore 
according  to  Chsynky's  cask,  fuch  default  (hall  not  be  fupphed  by  a  writ  of  inquiry.  Skim 
ffy^  in  S.  .C'  5  Mod.  118.    Herbert  v.  Waters,  S,  C  and  a  writ  of  inquiry  was  graqtrd^ 

—  1  Salk.  205.  pi.  3.  S.  C.  Comb.  344.  S.  C.  the  writ  was  granted.— ^-^ ^ 

la  Mod.  85.  S.  C.  kcco'dingly. Ld.  Raym.  Kc|>.  ^9.  S.  C.  ■  .1    Cartk.  369.  S.  C. 

uul  the  wilt  was  gra^ited  aiicr  ti^uch  debate. 

r  308  1  18.  ^r  if  upon  a  demurrer  upm  evidence  the  Jury  be  difcharged^ 
In  which  there  &all  be  a  writ  of  inquiry;  for  the  jury  does  not  give  any 
?*r  'rll  *d  ^^^^^^»  *"^  therefore  they  cannot  affefs  the  damages,  and  the  feme 
been  fup^  reaf6n  holds  upon  a  nonfuit,  per  Holt.  Skin.  595.  in  Sir  Jame^ 
plied  afur    Harbert's  cafe, 

oy  a  writ  of 

inquiry,    i  Or.  143.  and  Holt  Ch.  J,  cited  \  Roll.  Rep.  %^%,  Brare^top'srafe,  and  1  Ro]).  ts»« 

aa  calcs  [Rep.3  in  point;  Skin.  596.  Sir  James  Harbcri's  cafe.  5  Mod.  119.  S.  C.  &  S.  P. 

f«Mod.85.  ig.  But  othefwife  where  they  give  a  verdiS ;  for  there  a  defe6( 
foMh^findl  ^^  affeffing  damages  ihall  not  be  fupplied  by  a  writ  of  enquiry, 
ingdimagrs  for  in  fuch  cafe  the  jury  have  mifdemeai^ed  th  'mrelve$  \  for  if  they 
W2S  part  of  had  given  damages  too  high,  &c.  they  might  be  attainted,  and  they 
*eVHoU  ^^  bound  to  give  damages,  but  in  the  other  cafe  it. is  otherwife^ 
Ch'.  J? —  per  Holt  Ch.  J.  Skin.  595.  in  Sir  Jame$  Harbert*s  cafe. 

Ld.  Raym. 

Rep.  ,<;9   S.  C.  &  S.  P.  per  HoU  Ch.  J. 

HoltCh.  J.  20.  In  a  detinue  of  charters  vrhzvt  they  did  not  inquire  of  the 
iL'fwi'tnt'  value  of  the  charters,  Holt  faid,  he  had  heard  that  there  was  r 
ftanding  Writ  of  enquiry  granted,  but  that  he  was  not  iatisfied  with  it,  for 
thitrafeof  the  reafon  which  is  given  in  Cheney's  cafe.  10  Rep.  119.  per 
RobrnTTn,    Holt  Ch.  J.  596.  cites  it  as  the  cafe  ot  Burton  and  Robinfon. 

he  remrmbered  a  cafe  about  14  years  ago,  where  a  writ  was  awarded  in  fuch  cafe,  5  Mod.  77.  ia 
cafe  of  Harcourt  v.  Weekcs.— — S.  C.  of  Burton  v.  Robiofoo,  cited  by  UoUCb.  J.Xd.  Raym. 
Rep.  to.  but  faid,  that  it  was  contrary  to  law. 

21.  Aftion  of  irefpa/sy  and  the  defendant  juftifies  by  virtue  of 
the  ftatute  of  43  Eliz.  fir  the  poor*s  ratesj  «c.  the  plaintiff  was 
nonfuitcd  but  no  damages  were  found ;   therefore  counfel  moved 

for 


top  a  y^tit  of  error ;  Holt  Ch.  J.  faid  he  remembered  a  cafe,  whem 
ijpon  an  adion  of  detinue  and  upon  liTue  non  detinet,  the  jury 
did  not  inquire  of  the  value  and  afterwards  we  granted  a  writ  of 
inquiry.  It  is  every  day*s  pra£^ice,  that  if  the  plaintiff  in  replevin 
be  nonfuit,  the  jury  (hall  find  damages  and  cofts  for  the  avowant. 
5  Mod.  76.  Mich,  7  W.  3,    Gardner  v.  Hobbs, 

22.  Where  judgment  ts  by  default  the  court  may  give  the  da- 
ipages  with^out  putting  the  party  to  the  trouble  of  a  writ  of  in*^ 
<}uiry.    %o  Mod.  274.  Hill,  i  Geo.  B.  R. 

23.  The  plaintiff  declared  on  four  count Sj  and  the  defendant  de^ 
fQurrei  tt  orte^  and  pleaded  to  ijjue  as  to  the  other  three^  and  the 
flaintlff joined  in  demurrer,  and  had  judgment  and  a  writ  of  inquiry^ 
reciting  n  judgment  de  pramiJftSy  and  that  recuperare  debet  damna 
cccajione  pramiffqrum\  and  now  it  was  moved  in  arreft  of  judg- 
ment, that  a  writ  of  'inquiry  would  not  lie  on  this  judgment^  until 
fiolle  profequi  was  entted  4fs  to  the  other  three  ijfues  or  a  venire  to  try 
them  \  for  then,  and  not  before^  a  writ  of  inquiry  might  be  had  to 
inquire  of  the  damages  upon  the  judgment  in  demurrer  ;  but  ia 
this  cafe  the  plaintiff  having  remitted  the  damages^  as  to  the  other 
three  ijfues ^  before  the  judgment  was  entered  on  the  demurrer y  it  was 
held  good ;  and  the  mafter  of  the  office  affirmed,  that  was  the  pro- 
per method  of  proceeding.  8  Mod.  108.  Mich.  9  Geo.  Fleming 
Y.  P^ker. 

'  7^.  In' an  a£lion  on  the  cafe  on  feveral  promifes  the  plaintifF 
had  judgment  by  default.  It  was  afllgned  for  error  that  therr  was 
fio  writ  of  inquiry ;  and  it  feems  the  cafe  was,  that  the  inquiry  of 
damages  was 'made  by  a  parcel  of  people  got  together  of  their  own 
heads,  whom  the  fheriiF  had  no  authority  to  convene  for  that  pur- 
pofe,  to  that  it  was  urged  that  what  they  did,  fhould  be  of  no  ac- 
count. But  t{ie  Court  held  that  the  want  of  a  writ  of  inquiry  was 
:p(fed  by  the  late  ad*  for  amendment  of  the  law.  Gibb.  162,  163.  f  qqa  1 
Miqh.  4  Geo.  2-  B.  R.    Mallory  v.  Jennings.  "* 

25.  In  :in  zO\on  of  covenant^  three  breaches  were  ajjignedy  one 
whereof  was  confeffed^  and  the  other  two  controverted,  and  a  venire 
ftcias  was  awarded  to  try  the  ilTues  joined  between  the  parties,  and 
fb  alTefs  the  plaintifPs  damages  as  to  the  breach  confefled.  Upon 
the  tfial,  plaintifF  obtained  a  verdi6t ;  damages  were  negleSled  to  be 
affiffed  as  to  the  breach  confeffedy  which  was  for  non*payment  of 
rent.  A  writ  of  inquiry  was  moved  for  to  aflefs  the  damages 
upon  the  breach  confefTed.  The  Court  granted  a  rule  nifi,  which 
was  afterwards  ihade  abfolute.  Barnes's  Notes  in  C.  B.  148. 
Mich.  7  Geo.  2.    Townfend  v.  PooL 


(C.  a)    Inquiry  of.    In  what  Cafes  by  Default. 


I.  TNtrel^afs  the  defendant  appeared,  and  pUadedy  and  departed  "'•f*^*"^ 
'  X  ^^  aefpitey  and  after  plea  pleaded,  a  writ  (hall  ifllie  to  en-  s.'c^BrT 
quire  of  all  the  damages,  but  after  the  plaintiff  releafed  the  de*  Departure^ 
parture.   Br.  Brief  de  enquire,  &c,  pi.  3.  citca  9  H.  5. 15.  ^^  ^*^P[2f 

.  2-  In  S/ct 
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2.  tn  frefpafi  the  defendant  ackndwUigid  the  trefpafs^  tmi  jufli^ 
fedy  and  after  madi  default  at  a  day  fif  adjournment^  and  the  inquefl 
was  awarded  by  default^  and  there  is  no«writ  to  inouire  of  the  da* 
mages.    Br.  Brief  de  enquire,  &c,  pi.  4    cites  9  H.  5.  15. 

3.  In  detinue  the  plaintiff  and  garnifliec  are  at  iffue,  and  at  nljl 
prius  the  garnijhee  made  default  ^  judgment  fliall  be  given  by  hi^ 
defiiulc,  and  the  inqueft  fhafl  not  be  taken  upon  the  ifUie^  becaufe 
by  default  ttie  ifiiie  is  waived^  and  the  inqueji  Jhall  inquire  rf  th& 
damagesy  and  the  garnifhee  fhall  irot  have  attaint ;  per  Martyn  & 
lot.  Cur.    Br,  Enqueft.  pi.  57.  cites  8  H.  6.  5. 

4.  Trefpafs  againft  threey  who  imparled  till  anodier  term»  and  at 
the  day  one  made  default^  therefore  a  writ  of  inquiry  of  damages 
was  awarded  againlt  him,  and  yet  the  other  two  pleaded  a  plea  in 
iary  and  intilled  the  third  to  ally  quod  nota.  Br.  nrief  de  enquire^ 
&c.  pK  5.  cites  19  H.  6.*  8. 

5.  In  trej^afi  (he  defendant  imparled  tiR  another  tenn>  and  at 
the  day  made  default,  and  the  plaintiff  had  a  writ  of  inquiry  ot 
damages.    Br.  Brief  de  enquire^&c.  pi.  14.  cites  i  H.  7.  ii. 

6.  In  trefpafi  againfl  twoy  they  pleaded  in  hary  and  tn  another- 
term,  tbe  one  made  dffaulty  writ  of  inquiry  of  damages  fhall  be 
mvarded  againfi  him  to  continue  the  procefs  againfl  himy  hut  the  wri§ 
Jballnot  ijfue-y  for  the  firft  jury  (hall  tax  damages  againft  both,  if 
they  pafs  for  the  plaintiff,  and  then  the  writ  of  inquiry  fhall  never 
iffue,  and  if  they  pafs^  againfl  the  plaintiff,  then  the  writ  of  inquirj^ 
fliall  ilfue,.  &c.  quod  nota.  But  where  the  firft  jury  aflefs  da- 
inages,i  the  fecond  jury  (hall  not  aflefs  damages.  Br.  Difcontim 
munce  de  Proccfs  \  pi.  25,  cites  21  H.  7.  40. 
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C  $*^  1  ^*  ^    Inquiiy  of.    Writ  quaflicd  or  fuperfeded 
for  What ;  and  When.     And  Notice ;  In  what 
Cafes ;  When  ;  and  How. 

S«  TjT  K'S'^S'  aiSgfted  upon  a  judgment  in  Shrew(bury  Courtis 
Xj^  firft>  becaufe  upon  the  writ  of  enquiry  of  damages  no  dap 
was  givsn  to  the  plaintiff.  Secondly,  Upon  the  return  of  the  writ 
•f  enqjuiry,  &c.  It  was  entered  continuato  procejju  jurata  ponitur^ 
4(c*  in  Pe^e&  that  it  is  a  proper  continuance  for  a  pannd  to  try 
jin  iiTue  and  not  upon  an  inqueft  of  office,  as  fo  it  is.  But  that 
Might  to  be  returned  to  be  ejcecuted^  or  that  the  fheriff  bath  not  fent 
the  writy  becaufe  it  is  not  yet  executed.  And  tor  theie  erron 
judgment  reverfed.   Noy.  i2o«    Harrington's  cafe. 

2^  Error  of  a  Judgment  in  B.  R.  in  trover^  where  tie  bilt  wictt- 
foe^  ^oobujbels  (/pippins ;  and^  the deduratioH  W0s  for  40  ht^fiiAs^ 
and  judgment  being  given  on  nihil  £city  the  u/rit  of  inquiry^  recitn 
iho^  tro^t  of^xwhufiiell  and  damages  fomed  to  4pL  AU  tbc juflices 
and.faAfoRS  held  this  to  be  error  -,  for-  ibe-/udgm$nt ought  t^le  war^ 
umted  bytd^dedaraiioH  on* the  record^  aoi  rule  was  given  to  re<« 
verfe  the.judgment.  Gro^  Jl  agf^.  p|U  I^  Mich*  %]?i^  in  Gam* 
Soaco*  Clcytoa  Y«  Taylor^ 

3*  Jud^vi 


%  yudgnunt  in  an  inferior  court  was  reverfeJi  becaufe  being  if 
iefault  the  writ  of  inquiry  of  damages  was  only  by  two  jurors, 
and  cuftom  alleged  to  warrant  it.  But  though  the  writ  is  per  fa- 
cramentum  proborum  &  legalium  homlnum,  and  not  duodecim,  ad 
a  venire,  yet  the  Court  refolved  that  there  cannot  be  lefs  than 
twelve.    Vent.  113.  Pafch.  23  Car.  2.  B.  R.    Anon. 

4.  In  an  attachment  upon  a  prohibithn^  it  was  alleged  that  the  S<c  Titi 
defendant  had  fued  poft  prohibitionem  inde  fibi  deliberatam.     The  J^^^'  <j  ^ 
Jufendant  made  default^  and  upon  a  writ  of  inquiry  of  damages,  the  i».sx.«nd 
jury  gave  XOO/.     Andfor  thefe  damages  and  28/.  cojis  judgment  was  ihe  notea 
given  for  the -plaintiflT  in  Ireland,  who  was  defendant  here;    the  *^'** 
error  ajfigned  was,  that  the  jury  upon  the  writ  of  inquiry  did  not 

tome  de  vicineto  of  the  Spiritual  Court,  where  the  profaution  was 
after  the  prohibition^  but  elfewhere ;   and  per  Cur,  for  thi*;  reafon* 
the  inquifuion  is  void,  and  the  judgment  was  reverfed.    Hill.  31 
&  32  Car*  2.  B.  R.  2  Jo.  128.    Aungier  v.  Brogan. 

5.  No  motion  for  a  new  trial,  or  to  fet  afide  a  writ  of  inquiry 
of  damages,  after  motion  in  arreft  of  judgment*  ta  Mod.  158* 
Mich.  9  W.  3.    L'fle  v.  Amftron?« 

6.  In  C,  B,  they  never  give  a  day  Upon  a  writ  of  infuiry^  nor  t  SaHc.  i^ 
is  it  neceflary ;  for  nothing  is  to  be  done  but  to  afcertain  the  da-  *•  ^*  ^^^ 
mages  and  is  no  difcontinuance  i  and  though  upon  the  writ  of  in-  not  ap^r* 
quiry  it  was  mentioned  to  be  per  facramentum  duodecimo  and  did 

not  fay  proborwn  i^  legalium  hominum,  yet  it  was  held  good  \  for 
the  entries  in  C.  B.  are  always  fo.  Ld.  Raym«  Rep*  308.  Mich. 
10  W.  3.  B.  R.  Northcott  v.  Underbill. 

J.  In  trover  for  feveral  loads  of  wood  and  judgment  by  default^ 
a  writ  of  inquiry  executed;  it  was  moved  to  fet  afide  the 
writ  of  inquiry,  upon  affidavit  that  the  Jheriff  refufed  to  receive  any 
evidence  of  the  value  of  the  wood,  but  directed  the  jury  to  find  the 
full  damages  declared  of,  and  for  that  it  was  fet  afide  upon  payment 
of  cofts.  12  Mod.  117.  Mich,  11  W.  3.  Earl  of  Kent  v* 
Waltere. 

8.  Convenient  notice  is  as  requifite  to  the  executing  a  ^rlt  of  [  3 1 1  } 
inquiry,  as  for  a  trial ;  agreed  per  Cur.  and  that  by  a  late  rule  of 

Court,  if  it  is  to  be  executed  in  London^  or  in  Middlefex,  and  the 
defendant  doth  not  live  above  forty  miles  from  thence^  eight  days 
n^ice  wiUfuffice ;  iutifht  lives  above  forty  miles  from  thence,  then 
fourteen  days  notice  ought  to  be  given ;  becaufe  at  twentv  miles  per 
dsty^  a  man  may  come  to  London  from  any  part  of  England  in  fif- 
teen days.  Mod.  Cafes  146.  Pafch.  3  Ann.  B.  R.  Williams  y* 
Jackfon. 

9.  4  &  5  Jnnee  cap.  i6.    Jll  Jiatutes  of  jeofails  Jhatt  extend  t$ 
judgments  entered  upon  conFe/fions,  nihil  dicit,  or  non  fum  in- 
formatus,  in  any  court  of  record;  and  no  fuch  judgment  Jhall  be^ r#-  * 
Virfed^  nor  any  judgment  upon  any  writ  of  inquiry  of  damages  ixe- 

iuted  tbereon%  he  Jlayed  or  reverfed  for  any  in^erfeSiion,  omijjiony  di-*^ 
feSf^  or  thing  which  would  have  been  aided,  or  cured  by  the  faid  fU^  . 
tutts  rf  jeofails,  if  a  verdi^  bad  been  given  in  the  a£Iion,  fo  as  then 
he  an  original  writ  a:*i  warrants  of  attorney  duly  filed. 
to.  It  was  moved  in  arreft  of  judgment  that  there  was  not  fif* 

teen 


teen  days  between  the  tejle  and  the  return  of  the  vrrit  of  jntiuiiy  | 
for  in  ail  judicial  writSj  where  you  proceed  by  original,  there  mu{{ 
be  fifteen  days  between  the  telle  and  return,  not  only  in  the  writ, 
but  alfo  in  the  fubfequent  procefs.  And  accordingly^  the  Court 
(Holt  abfente)  inclined  that  it  was  ill,  Sed  adjornatur  li  Mod. 
260.  pi.  15.  Mich.  8  Ann.  B.  R.    Gately  v.  Gillingham. 

II.  It  was  declared  by  the  Court,  upon  a  motion,  that  all  m^ 

fices  of  trial,  and  of  inquiries,  and  countermands  of  notices,  ought 

to  be  in  writings  and  that  all  verbal  notices  were  void.    Rep.  of 

Prac.  in  C  B.  3.  Pafch.  11  Ann.  1712.    Anon. 

But  mfuch       12.  Upon  a  motion  in  relation  to  the  due  execution  of  a  writ 

Couri  fet      ^^  inquiry  of  damages,  the  Court  held,  that  after  an  interlocutory 

■fide  a  writ  judgment Jigned,  the  plaintiff  need  only  give  common  notice  of  the  exe- 

•f  inquiry,   cution  of  a  writ  of  inquiry,  notwjthJlanJing  the  judgment  was  ftgned 

^Kit^tfW  ^^^  ^  y^^^  before.    Rep.  of  Prac.  in  C.  B.  4.  Trin.  11  Ann. 

myr^r  after   1 7 12.     Anon. 

interlocuf' 

rj  judgmenu  mnd  a  term*t  twtl<t  tnt  given.    The  Court  fet  afidfc  ihe  inqoiry,  bcraufe  a  term'A 

moiicc  tbould  have  been  given;  and  fo  in  all  cafes  of  notices,  where  there  have  not  been  any  pro* 

ceedings  within  a  year,  a  icrin'a  notice  muft  be  given.     Rrp.  of  Prac.  in  C.  B.  97,  98.  HiU.  7 

^€0.  8.    Piol  V.  Glcdhill,  Barnct't  Notes  in  C.  B.  206,  207.  S.  C.  accordingly. 

13.  In  this  ei(e  the  ^ueftion  was,  whether  upon  the  execution 
of  a  writ  of  inquirv  of  damages  in  dower^  notice  of  executing 
that  inquiry  ibould  be  given ;  and  upon  hearing  counfel  on  both 
iides,  the  Court  were  of  opinion  that  notice  ought  to  be  ^iven^  and 
for  want  thereof,  fet  afide  the  writ  of  inquiry :  for  upon  any  writ 
tj  inquiry  wbatfuver^  it  is  very  reafonable  that  the  party  ibould 
nave  an  opportunity  of  defending  himfelf  in  refpedl  to  the  mea- 
fure  of  damages.  Rep.  of  Prac.  in  C.  B.  14.  Mich.  4  Geo.  i. 
Strangewa)'S  v.  Afcough, 

14.  It  is  admitted,  that  in  covenant^  where  damages  are  to  be 
recovered,  the  jury  upon  a  writ  of  inquiry  are  the  proper  judges  of 
the  quantum  of  the  damages  s  and  for  that  reafon  the  Cottrt  will  ndt 
fet  afide  their  inquiry  where  they  givefmall  damages ;  but  it  is  other^ 

wife  where  the  covenant  is  for  payment  of  money^  and  the  fum  is  af^ 
certainedy  becaufe  in  fuch  cafe  the  fum  being  certain,  the  jury 
cannot  lejfen  the  damages  \  and  this  is  the  conftant  difference  in 
fuch  cafeS)  and  it  is  the  fame  as  if  an  affumpfit  had  been  brought 
for  money  upon  a  note  under  hand^  for  there  the  ju^y  cannot  miti- 

rite  the  damages ;  if  they  do  the  Court  will  fet  their  verdid  afide; 
Mod.  197,  198.  Mich.  10  Geo.  in  the  cafe  of  Parr  v;  Purbeck*. 
r  ^  1 2  T  ^3'  ^^  ^^  ^^^^  ^y  ^^  Court  that  notice  of  trial,  or  inquiry 
I)f  fendant  Hiuft  be  delivered  to  the  defendant^  where  the  attorney  is  not  knawn^ 
apptsirtdby  or  not  to  be  met  with*  Rep.  of  Prac.  in  C.  B-  62.  HiU.  4  Geo.  2. 
S;'vr.'na      Higgins  V.Stuart. 

after  }udf(ment  plaintiff  gave  no;ice  of  the  execuiion  of  a  writ  of  inquiry  to  defendant  himfelf y  (in4 
»«/  ta  his  mtttniiy)  which  waa  held  bad  notice,  dnd  the  wru  of  inquiry  and  inqutfition  takes  tbcrc« 
wpoa  were  wdcied  to  be  fet  aftde.    Notes  in  C.  B.  115.  Mich,  so  Geo.  t.   Lee  v.  Bradford. 

16.  Adlion  upon  the  cafe  for  goods  fold  and  delivered  upon  the 
execution  of  the  writ  of  inquiry,  jury  alloived  plaintiff  61.  5$.  xif- 
terejt  for  the  balance  cf  the  luccount  due  to  bim*    Defendant  moved 

to 


to  fet  afide  the  Inquifition ;  and  the  Court  were  of  opinion  that 
intereft  could  not  be  allowed  in  any  cafe,  except  upon  promiiTory 
notes  and  bills  of  exchange,  and  that  the  inquifition  ought  to  be 
fet  afide.  But  by  confent  the  6K  5s.  part  of  the  damages  were 
ordered  to  be  remitted  by  the  plaintiff  to  fave  the  expence  of  a 
new  inquiry.     Barns's  Notes  in  C,  B.  149,    Pinocle  v.  Willct. 

17.  An  adion  upon  the  cafe  wms  brought  on  a  promijfory  notSj  to 
which  f^e  defendant^  with  leave  of  the  Court,  had  fUaded  doubly^ 
viz.  non  aJL  and  non  off.  infra  fex  annos.  Plaintiff  took  iffue  upon 
tie  non  ajL  and  replied  an  original  as  to  the  non  ajf,  infra  fix  annos. 
And  thereupon  ijiie  W2S  joined  upon  nultiel  record.  Plaintiff,  upon 
the  laft  ifiue,  obtained  judgment ;  and  thereupon  proceeded  to 
execute  a  writ  of  inquiry  of  damages,  without  trial  of  the  firft 
iffue.  Defendant  moved  to  fet  afide  the  writ  of  inquiry  v  and  the 
Court,  upon  hearing  counfel  on  both  fide*?,  ordered  the  writ  of 
inquiry  and  inquifition  taken  thereon  to  be  fet  afide*  Barns's 
Note^  in  C  B.  150.  Hill.  7  Geo.  2.  Pryor  v.  the  Earl  of  May, 
Executor  of  the  Earl  of  Suffolk. 

18.  A  motion  to  fet  afide  an  inquiry,  becaufe  one  of  the  defend'^ 
ants  was  not  ferved  with  notice  of  the  execution  of  the  inquiry. 
Per  Cur.  where  the  proceedings  are  according  to  the  a6l  12  Geo, 
I.  and  no  attorney  appears,  each  defendant  ought  to  have  notice  ^ 
fo  the  inquiry  was  fet  afide.  Rep.  of  Prac.  in  C.  B.  94.  Mich. 
7  Geo.  2.    Kingdon  v.  Heme  and  Froft, 

19.  A  motion  to  fet  afide  a  writ  of  inquiry  for  uncertainty  in  the  Bames't 
notice  \  the  notice  given  was,  that  the  writ  jhould  be  executed  at  a  Notct  ia 
xertain  hour  (mentioned  in  the  notice)  or  as  foon  after  as  thejheriff  pif^h."^'* 
could  attend \    the  Court  unanimoufly  agreed  that  this  notice  was  Geo.  a  S.C. 
irregular  for  the  incertainty,  and  granted  a  rule  to  (hew  caufe,  jccoidiag- 
which  was  afterwards  made  abfolute.    Rep.  of  Prac.  in  C.  B.  99.    ^* 
Pafch.  7  Geo.  2.    Hannaford  v  Hoi  man. 

20.  Notice  of  the  execution  of  a  writ  of  inquiry  of  damages 
was  given  for  a  particular  day^  but  no  hour  was  mentioned.  De- 
fendant moved  to  fet  it  afide,  and  obtained  a  nile  nifi ;  plaintiff,  on 
(hewing  caufe,  fwore  that  defendant^  after  the  notice  given,  had  de^ 
dared  he  would  make  no  defence.  Court  was  of  opinion,  that  this 
was  not  fufficient  to  make  the  notice  good,  and  therefore  fet  afide 
the  inquiry,  but  without  coils.  Barneses  Notes  in  C.  B.  204* 
Mich.  7  Geo.  2.    Langftaffe  v.  Lamb. 

21.  Plaintiff  replied  to  a  plea  of  a  record  of  a  former  recovery 
§f  the  fame  deity  quod  non  habetur  aliquod  tale  recordum^  and  gavi 
notice  upon  the  back  of  the  replication  to  execute  a  writ  of  inquiry 
of  damages,  in  cafe  judgment  went  for  him  upon  the  iffue  of  nul  tiel 
record.  Defendant  moved  to  fet  afide  the  inquiry ^ir  want  of  aue 
notice^  and  inlifted  that'  this  cafe  is  not  within  the  letter  of  any  of  ^* 
the  rules  of  court  obliging  defendants  to  take  (hort  notice.     A 

rule  was  made  to  (hew  caufe,  which  was  afterwasds  difcharged 

upon  hearing  counfel  on  both  fides.     If  this  cafe  be  not  within  the 

letter  of  the  rules,  it  is  within  their  intention,  and  is  warranted  by  T  q  1 9  1 

the  conflant  pradlicc  of  the  Court.  Barnes's  Notes  in  C.  B.  174.  •* 

Hill*  8  Geo.  a.   Long  v.  Lingood* 

22.  Notice 


|x3  DamaffesTi 

Kep.  of  '  12.  Notice  was  giVen  to  exicute  a  writ  of  inquiry  of  i^moKffi^ 
CB.l%.  ^  tbtjhiriff^s  office  in  Northampton^^  betwoon  thi  homrs  often  and 
S.c.accord-  two.  Upon  hearing  counfel  on  both  fides,  the  Court  was  of  opi-4 
ingiy._-  nion,  that  the  notice  was  bad,  both  as  to  place  and  time«  It 
^nTubda  fi^^^^  ^^^'  been  exprejfid  at  what  fign^  or  whofe  heufe^  the  iheriff^f 
•ccordiog-  office  was  kept  at ;  and  the  time  is  too  extemive,  which  ought  t4 
Iff  Co.  ^g  confined  to  two  hours.  The  writ  of  inouiry  and  inquifition 
ltcp*63t.  ^^"  thereupon,  were  fet  afide.  Barnes's  Notes  in  C.  B.  %iu 
— ^s.  c!    Hill.  8  Geo.  a.   Squire  v.  Almond. 

cited 

Binies't  Kotrt  ia  C.  B.  •15.  *  Notes  in  C  B.  box*  Patch.  7  Geo.  g.  7oitts  t. 

Smalis,  S.  p.  and  rated  to  fiiew  caafe  why  the  ioKjairy  fliould  not  be  fct  afide.  ■  So  where 
tbc  notice  waa  of  exgcutin^  it  between  1 1  St  ••  Bafnci't  Notu  ii|  C,  B«  9 to, 'Trio.  7  &  8  6eo«  S. 
ftobiafoo  V.  f hilipi. 

13.  Notice  of  the  execution  of  the  writ  of  inquiry  was  twia 

iontinued.     Court  held  the  fecond  continuance  bad.     A  nottco 

can  be  continued  but  once.     The  firj^  continuance  was  alfo  bad, 

not  being  ferved  till  within  an  hour  he/ore  the  time  appointed  for 

the  execution  of  the  writ  of  inquiry ;    it  fi>ouId  have  teen  ferved 

two  days  before.    Notes  in  C.  J3.  axo«  Mich.  8  Geo.  2«    Price 

V.  Bambridge. 

C»«y«»'«         24.  Notice  was  given  of  the  execution  of  a  writ  of  inquiry  of 

$/c.an<i     damages,  at  the  Three  Tons  in  Brook-ftreet^  without  laying  in 

the  writ  was  Holboni,  or  elfewherc,  though  there  are  three  ftreetsof  that  name 

thc'o^-flioo  "*  ^®"^'  Midd'.     On  a  motion  to  fet  afide  the  writ  of  inquiry  for 

of  ati  Hie      this  defed  in  the  notice,  it  was  urged  for  the  plaintiff,  that  the 

CooTt.— .  Threie  Tons  in  Brook-ftrect,  where  the  fieriff  of  Middle/ex  con* 

irUi  ^fit     J^^f'^fy  executes  writs  of  inquiry  in  Vacation  time^  is  a  well  known 

c.  ft.  133.    place  to  tvtry  prafflifer ;  but  per  Cur.  the  notice  is  not  fo  Certain 

s.c.accofd-  as  it  ought  to  be,  the  inquiry  and  inquifition  thereupon  taken,  maft 

if  ^il^hid"'    ^^  ^^^  ^'^'^^'    Barnes's  Notes  in  C.  B.  214,  215.  Trin.  lO  Geo.  a, 

been  raid  in  Le  Mark  V.  Newnham. 

Brook-  V 

ftrert,  Holborn,  it  would  have  been  good PlatntifF  |ave  notice  of  the  execution  6f  ■  writ 

of  inquiry  of  damages  at  the  ^gm  6f  the  Htll,  witioMt  making  mfmtim  of  awf  t&wn^  whicK  notice 
waa  held  infuilicient,  and  the  in^utry  fct  afidc.    Barnea's  Notea  in  C.  h.  st8.  Pafch^  tt  Ceo.  t. 

HoUii  V.  Wcftbury. 

25.  Notice  of  executing  writ  of  inquiry  of  damages  at  the 
Moot'hali  in  the  Cafile-Garth^  without  faying  in  what  c&unty^  was 
held  hnfi*fficieAt,  and  the  inquiry  fet  afide.  Barne«*s  Notes  in 
C.  B.  2i6.  Mich.  II  Geo.  2.  Lowes  v.  Smith  in  Northumbelr* 
land.  / 

26.  Defendant  had  obtained  a  judge's  ordtr  for  timi  to  fUai^ 
pleading  iffuabloy  and  taking  notice  of  trial  within  term^  or  if  Im 
fhould  not  pleadi  taking  the  like  notice  of  executing  Writ  rf'  infuhy. 
The  time  for  pleading  expired  February  5,  when  d^endant  not 
pleadings  plaintiff  figned Judgment ;  and  February  7,  gave  notice  f 
execute  inquiry  on  the  ith.  Defendant  moved  to  fet  afide  the  in-* 
quiry  for  infufficiency  of  notice,  urging,  that  the  plaintiff  aught  to 
giire  as  much  notice  as  he  could.  Per  Cur.  jdaintiff  might  have 
given  notice  on  the  6tb  ^  fiort  notici  diould  b^  at  lea^  as  madi 

M 


tl  IS  fuffictent  to  countermand  a  notice,  viz.  two  Jays.    Let  the* 
inquiry  be  fet  aflde  without  cofts.    Barnes's  Notes  in  C.  B.  217. 
Hill.  II  Geo.  2.    Butler  v.  Johnfon. 

27.  Rule  to  (hew  caufe  why  writ  of  inquiry,  retvrnabU  on  a 
general  return  (and  not  at  a  day  certain^  as  it  (hould  have  been, 
the  procfedtng  being  by  bill)  (hould  not  be  fet  afide,  difcharged, 
becaufe  this  is  matter  of  error^  appearing  upon  the  record j  and  not 
irregularity ;  and  whether  it  is  helped,  or  no,  by  the  ftatutes  of 
jeo^ils,  is  not  now  the  queftion.    Barnes's  Notes  in  C.  B.   I52f 

'  Mich.  12  Geo.  2,    Elmes  v.  Tomlinfon. 

28.  Motion  to  fet  afide  inquiry  for  irregularity,  notice  being  f  oja  1 
given  to  execute  it  at  eleven  o'clocky  without  naming  any  other  .  ^  J 
hour;    Cur.  held  it  regular,  provided   it  was  executed   before 

twelve ;  which  appeared  by  affidavit.  Court  difcharged  the  rule 
to  (hew  caufe.  Barnes's  Notes  in  C,  B.  2i8.  Mich.  12  Geo.  2, 
Laft  V.  Denny. 

(E.  a)     Writ  of  Inquiry.     Executed.     At  what 
Time  or  Place,  atid  what  muft  be  proved  then. 

I.  TN  trover  and  converfion  of  40  loads  of  corn,  the  defendant  Le.  178.  pT* 
•^    as  to  20  loads  pleaded  not  guilty,  and  as  to  the  refidue,  a  *5>*  S*  C. 
foecial  plea  to  which  the  plaintiff  demurred^  and  it  was  adjudged  5"/,^^Jfi 
for  him ;   whereupon  ifTued  a  writ  of  inquiry  of  damages ;    it  was  pcai.  ■■  - 
moved,  that  the  writ  of  inquiry  ought  not  to  be,  becaufe  the  ijf^e  Cro  £.14^, 
vjas yet  untried \  it  was  faid  on  the  other  fide,  that  it  is  in  the  dif-  ^^^\  p'  ^» 
cretion  of  the  Court  to  grant  fuch  writ  or  not,  which  Wray  does  not  apr 
granted,  but  faid,  it  is  it, ual  here  to  grant  it  prefently*    Le.  141.  P^'^* 
pi.  197.  Trin.  31  Eliz.     Ward  v.  Blunt. 

2.  A  writ  of  inquiry  may  be  executed  on  the  fame  day  on  which  See  tit  Pro* 
it  is  returnable.  Cro.  E.  468.  (bis)  pi.  26.  Pafch.  38  tliz.  B.  R.  "'•^^JP'-. 
Uawen  v.  Ludlow.  the  notei 

there. 

3.  In  a  quare  impedit,  where  the  writ  of  inquiry  was  of  the  va-  Sec  tit.  Pro, 
lue,  it  was  executed  on  the  day  of  the  return ;  but  the  jury  did  ^^^\^\^^ 
not  give  their  verdiSt  till  two  days  after  \    adjudged  good.     Cited  notes  there. 

E\t  Cur.   Cro.  £.  468.  pi.  26.  rafch.  38  £liz.  as  the  cafe  of 
uckler  and  the  Queen.     . 

4*  A  writ  of  covenant  was  brought  in  London^  and  the  breach  Cro.J.x^i. 
was  alleged  in  Hertford/hire  \  the  plaintiff  had  judgment  upon  a  Mifhlljtc. 
nihil  dicit.  By  the  Court,  and  the  prothonotaries  faid  that,  the  b.  R.'smuH 
writ  of  inquiry  of  damages,  (hall  be  awarded  to  London,  and  not  v.  B«cten. 
to  Hertford  5  for  the  adion  is  laid  in  London  5  though  the  thingy  f„5liddtKf 
in  which  thg  breach  is  alleged,  was  meerly  local,  becaufe  damages  wtit  well 
pnly  are  to  be  recovered.  As  in  tre/pa/s  in  London^  the  defendant  ^xecuicd  \n 
pleads  a  reUafe,  &c  at  Hertford^  that  (ball  be  tried  at  London.  l^^^^\y^ 
And  that  is  but  a  jury  of  office,  whereof  no  attaint  lies.  Noy;  covenam  i« 
J42.    Smith  V.  PaytcTt  founded  oi| 

*     mide  10  ioodfaDj  tocl  adjudged  aceordiJi|lVf 
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Yeiv.  i5t.  ^     J,  XJpoi)  jAidgmf nt  in  tre/pafi  on  »««  /««•  informal*  and  »  writ 
icco'rdlng-   ^  "Jquiry,  it  lyas  moved,  that  the  writ  (bauld  not  be  filed,  becaufe 

ly. the  plaintiff  on  the  inquiry  did  not  prove  that  they  wen  bss  goods^ 

Browni.      ^y^  ^^y  fh^  value  of  theoi,  ^4  a  difference  taken  at  the  bar,  be- 
utotidem    ^wecoan  aSiion  eonpjfei^  and  a  non  fum  informat'  j  but  per  Cur. 

verbis. bpth  cafes  are  alike,  and  the  plaintiff  is  not  bound  to  prove  his 

s.  c.  cited  property  in  ei(h^  of  them,  for  the  virrit  commands  the  value  only 

in*aifc*of "    ^  ^^  inquired  of,  and  if  the  plaintiff  (hould  be  bound  (o  prove  his 

Reve  V.       property,  and  fail  thereof,  it  would  .be  in  deftru£iion  of  the  firji 

Croplcy.     judgment^  which  cannot  b^.     But  it  is  otherwife  where  nH  guilty 

is  pleaded,  for  then  tbp  irefpafs  is  denied,  which  muft  he  proved 

and  tried  by  the  jury,  and  in  that  cafe  bpih  the  value  and  property 

do  come  in  queflion.    Cro.  J.  220,  pL  i.  Pafch.  7  Jslc.  $•  R. 

Goodwin  V.  Welch  and  Over, 

[  315  ]      6.  Upon  4  writ  of  inquiry  up«B  ^  judgment  hy  defwU  upon  an 

ajfumpftt  (if  it  be  infilled  upon)  the  plaintiff  mufk  pr§ve  his  debti 

tot  by  the  judgment  the  plaintiff  is  to  recover}   hui  the  quantum 

ii  to  he  inquired  into  by  the  jury ;  and  if  the  plaintiff  is  to  recover^ 

and  if  the  plaintiff  proves  nothing,  he  mufl  be  content  with  a 

penny,  or  (bme  fuch  fmall  matter  of  damages,    2  L.  P.  R.  67. 

7.  An  indeh.  off.  was  brought  for  20/.  as  executor  to  A.  for  fa 
much  of  the  faid  A's  money ^  had  and  received  by  the  defendant  in 
his  life-time  \  whereupon  the  plaintiff  had  judgment  by  nihil  dfcit^ 
and  upon  a  writ  of  inquiry,  (the  plaintiff'  not  being  provided  t9 
prove  the  debt,  fuppofing  it  to  be  confcicd  by  the  judgment)  the 
jury  found  but  2  penre  damages.     Ventris  moved  to  fet  afidci 

the  writ  of  inquiry,  for  that  the  plaintiff  was  not  obliged  in  this 
adion  to  prove  the  debt  at  the  executing  of  the  writ  of  inquiry, 
no  more  than  if  he  had  brought  an  ailion  of  debt,  cites  Cro.  J. 
a20.  and  Yelv.  152.  Per  Cur.  this  being  m  an  ailion  upon  the 
cafe,  which  lies  in  damages,  the  debt  pught  to  have  been  proved,* 
and  fo  let  it  fland.  Vent.  347.  HiU,  31  &  32  Car.  2.  B.  R. 
Reve  V.  Croplcy. 

8.  Upon  executing  a  writ  of  inquiry  the  defendants  having  con^ 
feffed  is  not  fufficient,  but  the  plaintiff  mufl  prove  the  quantum  and 
value.  2  Show.  86.  Hill.  31  &  32  Car.  2.  B.  R*  Hodder  v. 
Saunders. 

9.  A  writ  of  inquiry  was  made  returnable  after  the  t4rm,  but 
was  executed  within  the  term ;  and  the  Court  inclined  to  amend  it. 
Garth.  70.  Mich,  i  W.  &  M.  in  B.  R.  Hammond  v.  Purcell. 

10.  if  there  be  demurrer  to  part,  and  plea  to  iffue  to  partly  and 
judgment  up^n  the  demurrer  before  the  ijjiii  tried,  the  pkuntiii^  if  ho 
pleafes,  may  enter  a  non  prof  upon  the  ifliie,  and  take  a  writ  of  en- 
quiry of  damages  upon  the  judgment  on  demurrer,  but  it  is  not  Co 
be  taken  out  till  after  non  prof,  entered  on  the  other }  for  if  they 

^  will  proceed  upon  tbe  ifliie,  the  jury  that  try  it  ought  to  inquire  of 
the  damages  on  the  other ;   and  here,  becaufe  a  writ  of  enquiry 
was  taken  out  without  entering  of  non  prof*  that  matter  was . 
moved  in  bar  of  final  judgment,  and  thereupon  it  was  ftayed  till 
they  moved  of  the  other  Ude.   Per  Cur.  12  Mo^  558.  Mich,  xj^ 
<W.  3.  Anoot 


^  tt.  If  plaint!^  delay  the  executing  a  writ  ot  inquity,  till  a  yidr 
4fter  the  interlocutory  judgmtnt  he  cannot  do  it  after  without  a^i. 
fa.  Per  Holt  Ch,  J.  la  Mod*  500.  Pafch*  13  W,  3*  How  v^ 
A^on. 

12.  In  this  Cafe  it  was  held  that  irr  all  fuperior  courts  the  judge  i  S«lk.  1 3o» 
fends  his  precept  to  thejheriffto  enquire  of  damages,  hut  in  Lonuon  Puis**!' ^* 

£and J  in  all  other  inferior  courts^  an  inquejl  is  fummoned  in  Court ^  ddc»  aoiap^ 
emd  the  Court  tahs  the  inquijition  of  damages.    3  Salk.  400.  pi,  pear. 
2.  Michv  I  Ann.  B.  R.    Kali  v.  Eftington. 

13.  After  a  judgment  by  default  for  the  plaintiff  and  a  writ  of 
infuify  brought,  it  was  moved  that  it  might  be  executed  before  the  - 
Ch.  J.  at  the  fittings  at  Guildhall  in  London,  the  adion  being 
brought  for  20000I.  and  a  rule  was  made  accordingly.    8  Moot 
2140.  Pafch.  10  Geo.    Eaft  India  Company  v.  £Uis. 

14.  Plaintiff  had  given  notice  of  executing  a  writ  of  inquiry  at 
St.  Albans,  Com'  HertP  and  both  parties  attended  withcounfel  and 
witnefles  on  May  2,  1739.  But  when  the  underxJheriffw^LS  about 
to  execute  the  writ,  he  perceived  it  to  be  returnable  iaji  term^  and 
would  not  proceed.     Defendant  moved  for  cods  upon  affidavit  of 

?;reet  expence,  and  had  rule  to  (hew  caufc.  Upon  (hewing  caufe 
t  was  urged  for  the  plaintiff,  that  this  Court  had  never  yet  given 
cofts  for  not  proceeding  to  execute  writs  of  inquiry  according  to 
notice.  And  this  is  a  meer  miftake  \  plaintiff  was  difappointcd  as 
well  as  defendant.  Per  Cur.  though  there  has  been  hitherto  no 
ryle  for  cofts  in  this  court,  yet  notices  of  inquiry  ftand  upon  the  f  ^{^  1 
fline  reafon  as  notices  of  trial,  and  the  Court  of  King's  Bench 
grants  cofts  In  both  cafes  \  and  were  this  a  common  cafe,  cofts 
could  not  be  granted  j  but  it  appearing  that  the  inquiry  was  re- 
turnable long  beforg  the  day  appointed  for  the  execution  thereof, 
let  the  plaintiff  pay  cofts ;  it  is  not  reafonable  the  defendant  (bould 
fuffer  by  the  miftake  of  the  plaintiff's  attorney,  and  let  a  general 
ruU  be  drawn  up,  that  cofts  be  paid  for  the  future  where  inquiries^ 
are  not  executed  purfuant  to  notice.  Barnes's  Notes  in  C,  B,  152, 
Pafch.  12  Geo.  2.    Ketle  v.  Bromfall. 

ij.  Plaintiff  executed  a  writ  of  inquiry;  whereupon  the  jury  . 
found  no  damages  ;  and  plaintiff  executed  a  fetond  writ  of  inquiry 
without  quajhing  the  fir  ft.  And  on  the  fecond  the  jury  found  a 
halfpenny  damages.  Defendant  moved  to  fet  afide  the  execution 
of  the  fecond  writ,  and  had  a  rule  to  (hew  caufe,  which  rule  was 
made  abfolute ;  the  Court  being  of  opinicMi  that  the  fecond  writ 
was  irregularly  iffued,  the  iirft  pending,  and  not  returned.  Barnes*« 
Kotes  in  C.  B.  154.  Trin.  13  Geo.  2.    Bunting  v.  TeafdaiiQ« 


(F,  a)    Inquiry  of*    New  Writ  granted  ;^  or  nc-- 
ceilary ;  in  what  Caies^ 


That  thi  iefiftdant  fecit  vqftum  in  tenementis^  tvhich  y.S.  pnii'* 

cejfor  of  the  plaintiffs  leafed  to  the  defendant  ad  exharedationem. 

ijifius  archidiaconi^  but  did  not  determine  if  the  waftc  was  in  the* 

time  of  the  predeceflbr,  or  in  the  time  of  the  plaintiflT,  and  the 

writ  cf  inquiry  of  the  wafte  was  quod  venire  fac.  coram  te  twelve 

&c.  qui  querentem  nulla  affinit,  attingant^  and  did  not  fay  eundem 

quercntem  nee  defendentem  nulla  affinitate  attingunt^  and  therefore  • 

ill »    for  in  this  writ  the  IherifF  is  judge  and  officer,  and  the  party 

may  challenge,  and  have  attaint  $    for  which  default,  and  becauie 

it  is  not  exfrejfed  in  the  original^  nor  in  the  verdiif^  if  the  wafle 

was  in  the  time  of  the  prgdeceffor^  or  in  the  time  of  the  plaintiffs 

therefore  mention  was  made  in  the  Roll  of  thofe  matters  by  fpeciat 

/ir/ry,  and  another  writ  awarded  to  inquire  of  the  damages^  and 

thofe  matters  fpecially  put  in  the  writ\  quod  nota.    Br.  Wafte,  pi. 

58.  cites  M.  2  H.  4.  2. 

^^^\  2.  In  trefpafs  by  a  poor  woman  for  breaking  her  clofe,  contir 

cited  s!  p.    ^^<^ndo  for  fix  years.     Upon  a  writ  of  inquiry,  the  jury  found  only 

held  ac-        loi.  damages  ;  whereas  the  land  was  worth  4/.  a  year  \  and  therc- 

©ordiijglyin  upon  (he  moved  the  Court  for  a  melius  inquirendum^  hxxtxK.  wai 

bright  by  df^i'd\    for  fo  there  might  be  infinite  inquiries.     But  it  is  fome^ 

theCoumcf«  times  gf  anted  upon  the  motion  of  the  defendant ^  where  the  damages 

of  Derby,    are  excefllve,  or  fome  mifdemeanors  arc  alleged  in  the  plaintiff^ 

but  never  to  the  plaintiff,  becaufe  the  fuing  forth  the  writ  'is  hii 

own  3(3.    2  Leon.  214.  pi.  272.  Mich.  30  Eliz.  C.  B.    Anon. 

3.  In  an  afftfe  of  novel  dffeifm^  the  difl'eifm  was  found,  and  da-, 
mages  taxed  by  the  recognitors  ;   the  diffeifor^  after  this  verdiff^\ 
and  before  judgment^  cut  down  timber  to  the  value  of  lol.  the  re- 
cognitors may  be  r^-aflembled  to  increafe  the  damages.     By  alt 
■  the  fages  of  the  law.     I  underftand  this  cafe  to  have  been  before 
the  recognitors  were  difcharged  by  the  Court,  and  the  vcrdift 
entered.    Jenk.  6.  pi.  9. 
C  3  ^  7  D      4*  '^^^  Court  was  moved  for  a  new  writ  of  inquiry  into  Lon- 
don, and  to  ftay  the  filing  of  a  former,  becaufe  of  exajjive  da^ 
magesy  but  it  was  denied.     I  Mod.  2.  pi.  3.- Mich.  21  Car.  2. 
B.  R. 
8  Mod.  196.       5,  A  new  writ  of  inquiry  was  granted,  where  the  damages 
hcck!'i!^?.  1!^^"  ^^^^  unreafonably  /mall.    2  Show.  20.  pi.  203.  Pafch.  34  - 
—Ibid.    Car.  2.  B.  R.    Cfrefwick  v.  Saunders. 

913.  Parrv. 

Niblct.  S.  P.--— — s  Le.  114.  pi.  a 7a.  S.  P.  bnt  denied  to  be  granted,  for  fo  there  iDight  be  infi* 

£ic  iuquitiet.   Anon.— —Rhodes  J.  cites  the  Counufi  of  Derby's  cafe,  in  dower.    Ibid. 

6.  In  all  cafes  where  attaint  would  lie  againft  the  petit  jur^  for 

cxceflive  damages^  there,  if  no  damages  be  affefled,  fuch  an  omiflion 

ihall  not  be  fupplied  by  a  new  inquiry.    12  Mod.  12  Mich.  3  W. 

and  M.    Germin  &  Ux*  v.  Orchard,  cites  ii  Co.  119.  a. 

8Mod.i97.       7,  In  covenant  to  pay  100/.  and  that  upon  default  the  eovenantef 

t!c  *am?     ^'i^^  ^^*'r  and  take  the  profits  \  the  defendant  pleaded  entry  and 

the  Court    prtxal  del  profits  in  bar^  and  judgment  was  for  the  plaintiff  upon 

looking       demurrer  \   and  upon  the  writ  of  inquiry  the  jury  gave  damst^es  s 

6ift  jury%    ^"^  "P^"  motion  a  writ  of  Inquiry  was  awarded'j  for  debt  aiighc 

giving  (mall  havc  been  brought  upon  this  covenant,  it  beiog  Co  pay  a  fum 

«aiiiBg€ico  cef(aifl|  • 


certain,  and  this  is  not  like  an  iflue  where  the  jury  are  to  give  no  ^«  eon- 
more  damages  than  are  proved.  But  here  the  jury  are  to  give  the  {h^^^^^t- 
whole,  unlefs  the  defendant  proves  fomething  in  mitigation,  wtych  warded  a 
was  not  done  in  this  cafe  ^  therefore,  though  the  common  rule  new  writ; 
holds,  that  no  new  trial,  or  new  writ  of  inquiry,  (hall  be  for  too  {|^{j  ^^ 
fmall  damages ;  yet  there  being  a  contrivance  in  this  cafe,  it  common 
differs,     2  Sallc.  647.  pi.  17.    Mich.  10  W.  3.  B.  R.  Anom         '"l<^  «'»*>« 

.  .  Mm  the 

principal  cafe,  and  faid,  that  otherwife  thia  inconvenience  might  follow,  viz.  that  the  ImalS 
damages  given  by  the  firft  jury,  might  influence  the  Iccond  jury  to  give  greater. 

8.  In  an  a&ion  of  (9venant/§r  non-payment  of  rtnt  nfervedixpon 
a  leafe  for  vears,  there  was  judgment  againft  the  defendant  by 
default ;  and  upon  a  writ  of  inquiry  executed,  the  jury  gavi  th§ 
plaintiff' but  is.  damages^  and  no  more,  though  hi  proved  that  the 
defendant  owed  him  150/.  for  rent.  The  reafon  why  the  jury 
gave  IS.  and  no  more,  was,  for  that  the  defendant  took  this  leaje  of 
the  plaintiff  of  a  certain  piece  of  ground^  in  which  he  (the  lejfee) 
iovenanted  to  pay  fo  much  rent ;  and  the  leffor  covenanted^  that  hi 
fiould  have  fucb  a  fewer^  or  dam^  to  keep  water^  he  (the  lejfee) 
intending  to  Jet  up  apaper-milly  hut  the  commi^oners  of  fewer  s  had 
made  the  water ^courfe  fo  narrow^  that  he  could  not  have  water 
fuffjcientfor  bis  purpofe  ;  and  being  unwilling  tofue  the  leffor  upon 
toss  covenant^  he  let  the  land  to  the  leilbr ;  and  thereupon  another 
per/on  entered ^  and  was  pofftffed  thereof  and  fet  up  a  corn-mill^ 
and  the  miller  paid  the  rent  \  and  all  this  being  known  t&  the 
jury,  who  were  of  the  neighbourhood,  they  gave  the  plaintiff  is. 
and  no  more.  The  Court  was  of  opinion  to  fet  afide  this  writ 
of  inquiry  ;  for  though  the  fuppofed  breach  of  covenant  (on  the 
plaintifPs  fide  was  true)  viz.  that  the  defendant  had  not  fufiicient 
water  to  fet  up  his  paper*mill,  and  that  had  been  given  in  evidence 
to  the  jury  on  the  writ  of  inquiry ;  yet  they  could  not  have  mi« 
tigated  the  damages  on  that  account,  much  iefs  when  it  was  m>t 
given  in  evidence.  It  is  true,  the  leffee  left  the  land  for  that 
reafon ;  and  another  entered  and  poffeffcd  it,  which  entry^  isfc* 
might  have  been  given  in  evidence  upon  the  trial  of  an  ijfue  joined^ 
hut  not  to  a  jury  upon  a  writ  of  inquiry  after  a  juagment  upon  a 
demurrer  ;  neither  did  the  defendant  give  it  in  evidence  to  the  jury ^ 
hut  pretends  they  knew  it  themfelves.  8  Mod.  196,  19^.  Mich. 
10  Geo,    Parr  v.  Purbeck. 


(G.  a)     In  what  Cafes  a  Writ  of  Inquiry  may  be  [  318  3 
awarded  after  Revcrfal  and  Judgment  Qiiod  Re- 

•    cuperet  and  the  Record  remanded ;  and  out  of 
what  Court. 

I 

I.   \      brought  trefpais  againft  B.  in  B.  R.  and  upon  demurrer  Cfo.  J.aot. 

JljL«  sipm  the  plea  of  defendant^  it  was  adjudged  for  defendants     .1.  P*fch. 

£ut that  judgment  was  roverfed  in  thg  Exd^ejurr  Chamber  in  error,  *'l*^^'^ 

A  a  3  but  «idrTs!c. 


3i8  ^$mm9^ 

ftatet  the  t)Ot  tio  Writ  of  inquiry  of  damages  co\iId  be  awarded  eat  of  tli€ 
b^'Spon  rht  Exchequer  Chamber  by  the  ftatute  2]  EL  8.  A.  may  fue  a  writ 
replication,  of  inquiry  out  of  the  B.  R.  For  the  nrft  judgment  being  reverfed^ 
•ndadjudg-  is  not  a  bar.    Koy.  12Q.    Faldcr  v.  RiJge, 

ed  for  the  *  ^  ^ 

dcfcrndanci  and  that  judgmcBt  rcrerMt  and  adjudgedi  thft  the  pliiQtiff  recoperet,  and  the  record   ' 
remanded;  and  the  law  intends  that  execution  flaall  be  done  upon  the  record  remanded,  and  that 
all  (ha!!  be  done  which  appertain!  thereto ;  fo  that  a  writ  of  inquiry  of  damages  is  to  be  awardedt 
which  being  returned,  there  ia  lo  be  a  fecond  iodgmem,  that  the  plaimilf  (hall  recover  the  damaged- 
found ;  and  adjudged  accordingly.  Yelv.  74.  S.  C.  but  S.  P.  does  not  appear. 

In  the  cafe  of  Faldow  v.  Ridge,  the  Court  of  Exchequer  Chamber  after  the  reverfal,  lee.  gare 
Judgment  owoJ  querem  rtcvftrtt^  &c.  But  becaufe  they  wanted  power  to  award  a  writ  oi  inquiry, 
vhich  was  neceffary  in  that  cafe,  b^-ing  on  a  demurrer,  and  therefoie  it  waa  fent  back  into  B.  R« 
for  the  execution  of  that  writ,  and  thereupon  to  give  final  judgment  for  bim«  Canh.  i8i«  HtU* 
a  &  3  W.  &  M,  in  B.  R.  in  cafe  ot  Philips  v.  Bury. 

But  it  is  otherwife  where  \ht  judgment  h  againjttht  fiatntiffln  B^  R,  ufan  a  fpetM vtrdiSt  and 
that  judgment  rtverftd  /»  tht  BxcStfutr  Chamber,  for  in  thai  cafe  there  being  n*  writ  of  inquiry 
requifue,  the  Court  of  Excbequei  Chamber  does  not  only  give  judgment  of  reverfal,  but  a  compicat 
judgment  for  the  plaintiff  in  the  adion  (via  )  ^od  recufer«t,  ^c.  and  for  this  differeoce  the  ca£e( 
(marked  *  mfra)  were  cited.    Canh.  181.  in  3.  C. 

*  Xl<  343. 373*    4  Init  71.    Yelv.  a  18.  F.  N.  B.  19.  (D).    t  Saond.  SB4. 134. 135. 

2.  Jnd  if  juslgment  had  been  given  in  trefpafi  in  C  B*  fif^ 
irfinJanty  and  renurjed  in  B.  R.  fuch  courfe  (hould  have  been 
taken,  as  if  the  iirft  judgment  had  been  given  agiinft  the  defendant* 
Cro.  J.  ao6«  pi.  X.  Pafch.  6  Jac.  B.  K.  in  cafe  of  Faldowe  ir* 
Ridge. 

3*  If  judgnunt  be  given  againft  the  defendant  in  King's  Beneb^ 
and  a  writ  of  error  be  brought  thereupon,  and  judgnuni  rmerftJ 
in  the  Excbequor  Chamber^  the  Exchequer  Chamber  muft  give 
the  interlocutory  judgment,  quod  quer*  recuperet,  and  this  court 
sward  the  writ  of  inquiry  of  damages  ;  and  fo  is  Faldo  and  Ridge's 
cafe  in  Yelv.  74.  2  Cr.  206.  12  Mod.  253.  Mich.  9.  W.  3* 
Anon* 


(H.  a)    What  Damages  may  be  given  on  a  Writ 
of  Inquiry. 


fir.  Da* 

tnages,  pi 


t.  TN  a  writ  of  inquiry  of  damages,  the  Jberij^  retvmed^  iiat 
X  he  bad  extended  the  land  of  which  the  diffeifin  was  made  at 
&  C.*^"^     26J.  Sd.  per  annum^  and  that  from  the  day  of  the  diffeifin,.  till  the 
day  of  the  inquifition  taken,  is  a  year  and  a  half,  and  taxed  the 
damages  at  lol.     Per  Danby,  the  plaintiff  ihall  recover  the  da* 
mages  taxed,  for  though  the  land  is  worth  but  26s.  and  8d.  per 
annum,  yet  it  may  be  that  the  defendant  has  cut  trees  upon  the  land, 
or  fuch  like,  fo  that  in  a  year  and  a  half  upon  ftich  nttle  knd  ho 
might  do  20I.  damage,  quod  nota,  good  reafixi.    ^*  Brief  de 
'    Enquire,  &c.  pi.  9.  cites  7  £.^4.  5, 
13^93      2.  Where  on  writ  of  inquiry  intire  damages  are  given,  and 
for  part  of  which  no  damages  could  be  given^  that  part  ftaH  be 
rcjcSed  as  furplufage.     la  Mod.  157.    Trin.  9  W.  3.    Weft  v.. 
Cole. 

3*  Writ  of  error  of  a  judgm^at  in  C.  &  where  the  judgment 
was  by  de&uU  and  damagesy^ro^n^  ^y  writ  of  inquirj^  per  l£)l^ 

if 


if  there  be' tm>  plkintHTs,  in  many  cafefi  there  m^y  te  judgment ' 
.for  one  party,  and  non  pros'  entered  for  the  6iher ;  and  the  judg^ 
tnent  upon  the  non  pros',  is,  quod  eat  inde  fine  die ;  but  wherd 
the  non  pros'  is  only  for  part  of  the  thing  demanded  it  amounts . 
to  a  releafe  only  for  fo  much.    12  Mod.  384.    Pafch.  12  W.  3; 
Stanhop«  v.  Pepilberton. 

4.  In  covenant  to  pay  the  rent  and  maintain  the  tenements^  th* 
plaintiff  had  judgment  and  a  writ  of  inquiry  iffued,  and  was  re- 
turned ;  it  was  affigned  for  error,  that  the  faid  writ  could  not  be 
a  writ  in  this  a£tion,  becaufe  it  recited  all  the  faifs  in  the  prefertt 
tenfe^  viz.  t;hat  the  rent  adhuc  infolutus  exiftit,  arnl  the  tenements 
adhuc  are  out  of  repair ;  whereas  the  adion  of  covenant  is  only 
for  rent  in  arrear,  and  tenements  not  repaired  at  the  time  of  the 
original  (ued;  but  this  adhuc  in  the  writ  of  inquiry  refers  to  the 
time  of  the  tejte  of  the  writ  of  inquiry.  Secondly,  the  plaintiff 
oifght  to  recover  only  for  the  damages  that  he  hath  fu (Gained  at 
the  time  of  the  action  brought;  but  here  the  jury  upon  the  writ 
of  inquiry,  have  given  damages  that  the  plaintiff  fuftained  the 
bringing  of  the  a£):ion,  viz.  until  the  writ  of  inquiry  fued,  which 

is  erroneous,  cites  2  Saund,  169.  Hambleton  v.  Vere.  Hob.  * 
189.  Harbiri  v.  Green.  Trin.  9,  W.  3.  B.  R.  Prince  v. 
Moulton.  But  it  was  anfwered  by  the  Ch.  J.  1.  That  thcja/rit 
ef  inquiry  recited  the  declaration  in  hac  verba^  which  was  well 
enough.  2.  That  it  was  not  liice  the  cafes  cited,  where  more 
damages  were  given  than  ought  to  have  been  givei);  becaufe 
the  jury  in  this  cafe  ought  to  give  fo  much  in  damages  as  would 
repair  Uie  tenements,  and  put  them  into  fuch  condition,  as  they 
ought  to  be  in,  and  damages  alfo  for  the  rent;  and  therefore 
if  the  tenements  were  become  in  a  worfe  condition  fince  the  a£fion 
brought^  they  ought  to  give  damages  for  fhem.  And  the  judgment 
was  affirmed  by  the  whole  Court.  2  Ld.  Raym.  802.  Mich, 
I  Ann.    Shortridge  v.  Lamplugh. 

5.  A  writ  of  inquiry  was  executed,  and  plaintiff  moved  to 
quafli  the  inquifttion  by  reafon  of  the  Jinallnefs  of  damages^  which 
was  denied.  Where  the  jury  find  any  damages^  the  incfuifition 
muft  ftand ;  aliter  had  they  found  no  damages.  Bams's  notes  ia 
C«  B.  152.    Mich.  10  Geo.  2.    Barges  v.  Nightingale. 


(I.  a)    What  Things  are  to  be  Inquired. 

l»TTPON  the  executing  a  Mrrlt  of  inquiry  of  damages  fn 
vJ  trefpafs  for  digging  a  hole  in  the  plaintiff's  foil,  whereby^ 
Us  ktndwas  over-^awn^  e^ntinuando  tranfgreffionem  for  nine  months  i 
iMid  it  was  infifted,  that  they  might  give  evidence  of  a  confequen^ 
$ial  damage  after  the  nine  months,  as  well  as  in  a  nuifance  which 
continues  for  ni|ie  months,  and  the  caufe  is  removed,  if  the  effe6t 
continues  afker,  damage  may  be  recovered  for  it  j  but  Holt  feid^ 
he  was  not  fatisfied  that  the  parity  would  hold,  for  the  gijl  of  the 
g3i$n  in  0  nuifanct  is  the  damage  1  and  therefore^  as  long  as  there 

A  ai  4  are 


are  dafnages,  there  is  ground  for  an  a£lion }  but  tr^a/s  is  out 
intire  a6l,  and  the  very  tort  is  the  gift  of  the  a£lion ;  and  therefore 
he  faid,  he  doubted  whether  an  adkion  *  would  lie  for  the  cond«- 
nuance  of  a  trcfpafs,  as  for  that  of  a  nuifance.  Note,  in  writs  of 
inquiry,  the  jury  fet  their  hands  and  feals  to  their  verdi<^.  12  Mod« 
519.  Pafch.  13  W.  3.  the  cafe  of  the  farmers  of  Hampftead 
water* 

(K.  a)   What  may  be  done  in  or  about  the  execu- 
ting a  Writ  of  Inquiry. 

t,  np  HO  UGH  defence  be  made  up«n  a  writ  of  inquiry,  yet 
X     it  would  not  aid  a  judgment^  if  irregularly  obtained.     Per 
Holt  Ch.  J.  J I  Mod.  262.  pi.  20.     Mich.  8  Ann.  B.  R.  in  cafe  of 
Taylor  v.  •••••••• 

(L.  a)    Inquiry  of.     In  what  Cafes  it  muft  be  by 
the  firft  Jury,  or  not,  and  where  by  the  Court. 

X.  TN  dower y  the  tenant  faid  that  he  has  been  ready  at  all  tinui 
X  to  render  dower  and  yet  isj  and  the  demandant  averred  the 
tontrary^  by  which  Jhe  recovered  dower^  and  for  damages  prayed 
the  inquejl  to  inquire  of  the  damages^  and  could  not  have  it  \  for 
this  is  an  iiTue  joinedf  between  die  parties,  which  (hall  be  tried 
by  nifi  prius  \  per  Cur-    Br.  Enqucft.  pi.  79.  cites  34  E.  3. 

%•  Decies  tantum^  the  inqueit  found  that  one  had  taken  ios% 

and  another  6s.  and  another  a  coatj  price  40^.  to  the  damage  of  ten 

marksy  and  becau'fe  the  damages  were  not  fevered,  the  Juftices 

were  in  opinion  to  have  taken  inqueft  de  novo ;  by  which,  the 

plaintiff  releafed  the  damages,  and  had  judgment      ^^fre^  if  this 

is  intended  this  inqueft  which  gave  the  firft  verdict,  or  other  in* 

queft  denovo.     Br.  Enqueft.  pi.  6.  cites  44  E.  3.  36. 

ftr.  Default,       3*  ^^  trefpafs  againjl  feveral^  they  pleaded  at  bar  and  are  at  iffue, 

0I.59.  citit  and  at  another  term  one  of  them  made  default^  and  writ  was  atuarded 

fa^  llora  ^  /«  inquire  of  damages  againft  him  in  order  to  continue  the  proceft 

liVnce  it       againft  him  and  to  avoid  a  difcontinuance,  but  this  writ  JhaUnot 

fccmt,  that   i£i4e  till  the  iflue  be  tried  againft  the  others ;  for  if  it  paiTes  for  the 

bVbrou^ht    plaintiff  againft  the  others,  then  they  fliall  affefs  damages  for  the 

•gamit  one   whole,  and  then  the  writ  of  inquiry  (hall  never  ifme;  for  the 

alone,  and    damages  are  tried  againft  all  by  the  inqueft  which  paffes  upon  the 

iffu'^c'^anV^  *''"*^'     5"'  ^^  ^^^  '^^^^  P*^^s  againft^the  plaintiff,  then  the  writ 

aftrr'makrs  (hall  iffue  againft  him  that  made  defiiult,  and  fo  it  was  done  by 

default,  that  accord  of  all  the  Court.     Quod  nota«    Br.  Brief,  de  Inquier«  &c« 

K"'    8.  cites  39  H.  6. 1. 

wavedi  and 

vrrit  (hall  be  awarded  to  enquire  of  the  damage,  and  where  the  firAJury  aflera  damigei*  (be  hcaak 

jury  fliall  not  affrfi  damages Br.  Difcontinuance  dc  Proceia,  pi.  t^.  citcf  S.C,  ■"  ■ 

S.  C.  ciud  pel  Cur.  11  Rep.  6.  a.         ■  S.  C.  cUed  Roll.  Rep.  30. 

4.  In 


4.  In  trt^fsy  the  defindant  imparled  waA  at  the  day,  &c.  made  Br.  Default, 
default^  and  therefore  writ  of  inquiry  of  damages  was  awarded,  s|'^^*^^^ 
quod  nota.    Br.  Default,  pL  72.  cites  i  H.  7.  11. 

*  5.  And  per  Moyle,  where  tW0  plead  not  guilty  feverally  in  tref^ 
pafs^  and  fever al  venire  facias  are  awarded^  the  inquejl  which  firji 
pajfes  JbaU  ajfefs  damages  againjl  all,  and  the  fecond  jury  fhall  not 
aflefs  damages,  and  there  the  other  defendant  (hall  be  charged  of 
the  damages  by  the  inqueft,  which  palled  upon  the  iflue,  to  which 
he  was  no  party,  but  he  was  party  to  the  original,  quod  nota ; 
and  therefore  may  have  attaint  alfo,  et  non  negatur,  and  in  this 
icafe  tht  fecond  inquejt  Jhall  not  ajfefs  the  damages,  quod  notk.  Br« 
Brief  de  Inquier,  &c.  pi.  8.  cites  39  H.  6.  I. 

6.  In  trefpafs  they  were  at  iffue,  and  venire  facias  returned,  and 
at  the  fame  day  the  defendant  confejfed  the  aSlion^  and  the  inquejl 
[was]  at  the  bars  and  by  award  of  the  Court  this  jury  tried  tat 
damages,  and  no  new  writ,  to  inquire  it,  was  awarded,  quod  nota. 
Br.  Damages,  pi.  227.  cites  18  £•  4*  7* 

7.  An  a£lion  oi  battery  brought  before  the  mayor  of  Plymouth,  Yd  v.  69. 
and  not  guilty  pleaded -^  but  afterwards  the  ijfue  was  waved  and  ^'^'^'^^' 
judgment  was  given y^r  the  plaintiff,  and  a  writ  of  inquiry  of  da«  bij, 
mages  was  awarded  to  the  ferjeants  at  mace,  returnable  at  the  nesA 

tfttrt  before  the  mayor  and  bailiff.  Upon  error  brought,  it  ap- 
peared upon  the  record  certified,  that  the  writ  of  inquiry  was  ex^ 
tcuted  before  the  mayor,  who  was  alfo  the  judge  of  the  court,  and 
for  that  caufc  was  reverfed  5  for  the  writ  warrants  the  inquiry  to 
be  made  before  the  ferjeants  of  the  mace,  who  by  the  writ  for 
that  purpofe  are  made  diftin£l  officers,  and  fo  an  inquiry  before 
the  mayor  was  not  warranted  by  the  writ  which  was  dire6ted  to 
other  officers,  and  not  to  him.  Brownl.  203.  Trin.  3  Jac. 
Bailey  v.  Moon. 

8.  In  an  aflion  of  trefPafs  againjl  churchwardens,  where  by  Yc1v.i7G. 
the  ftatute  43  EL  2.    If  for  a  dijlrefs  taken  by  them  for  money  Trio.8j»c. 
for  the  relirfofthe  poor  trefpafs  be  brought  againjl  them^  and  verdict  j/J^*  \*J!^a 
/tf/}  for  them,  the  defendants  ft)all  recover  treble  damages,  with  «na  ad- 
ibeir  cofts,  and  that  to  be  affeffed,  &c.  by  the  fame  jury,  or  by  writ  y*^^^  v^ 
rf  enquiry  of  damages ;  it  was  refolved,  that  treble  damages  are  J"^',!*)"  ^ 
Well  afleUed  by  the  jury,  though  that  it  be  not  done  by  the  Court;  this  altion 
becaufe  the  words  are  (by  the  fame  jury  to  be  aileil]  and  not  ^^r  the 
damages  to  be  trebled  by  them.    Noy.  137.    Okeley  v.  Salter.      S^,„f^*' 

pf  the  vex- 
ation, fliaU  be  alTcitcd  by  the  jury,  but  (ball  be  trebled  by  the  Court,  and  that  the  Court  tbcieupua 
inay  give  cofta  de  tncremenroi  for  no  evidence  for  cofta  can  properly  be  given  to  the  jury, 
inaiinuch  aa  it  depends  on  the  ufage  of  the  Court  in  which  the  fuit  ia.  And  Ibid.  Uya,  thai 

according  to  ihia  judgment  wai  the  cafe  Trin.  44  Elis.  B.  R.    Menial  v.  Ball. 

0.  If  there  be  demserrer  to  part,  and  plea  to  iffue  to  part,  and 
judgnum  upon  the  demurrer  before  the  ij^  tried,  the  plaintiff  if  he 
oleafes  may  enter  a  non  pros'  upon  the  iffue,  and  take  a  writ  of 
inquiry  of  damages  upon  the  judgment  on  demurrer,  but  it  is  not 
to  be  taken  out  till  after  non  pros'  entered  on  the  other ;  for  if 
they  will  proceed)  upon  the  iffue,  the  jury,  that  try  it,  ought  to 
inquire  of  the  damages  ou  the  other*    And  here  bccaufe  a  writ 

of 


cf  inquiry  was  ttken  out  without  entering  oF  non  pros'^  ^^^  moftter 
was  moved  in  bar  of  final  judgment^  and  thereupon  it  was  ilaM 
till  they  moved  of  the  other  iide.  Per  Cur.  12  Mod.  55*. 
Mich.  13  W.  3«    Sutton  the  marfhairs  cafe. 

For  more  of  Damages,  fee  Colttf  and  the  feveral  other  proper 

Titles. 


C  3"  3  (A.)   wai^mtit. 


I.  'ipHE  king  VBAj grant  writ  tf  warrantia  dUi  to  any  perfon 
J.     which  Siall  iave  bis  defiiult  for  om  day^  be  it  in  plea  sf 
ianJj  #r  9tber  o^tM^  and  be  the  caufc  true,  or  not ;  and  this  by  hts 
prerogative,  quod  nota»    Br.  Prerogative,  pi.  142.  cites  F.  N.  B.  j. 
Whmoae       2.  It  is  againft  law  to  grant  liberty  to  prifiners  in  ixecuti^a^ 
II  prifoner    \^y  ^^^  ^^^  (j,an  day-writs  j  but  they  (hall  have  as  many  day- 
cattfe,*and    writs  as  (hall  bl  needful  for  attendance  on  commifBoners,  tm 
io  exccuti-    whom  the  caufe  being  matter  of  account,  was  referred,  and  that 
courr7u'     without  paying  any  fees,  either  for  making,  or  fealing  them»  ' 
upon  mo-    Chan.  Rep.  67.    9  Car.  i.    Rigault  v.  Cloberry. 

lion  to  grant 

him  a  rule  W  loqtumd*  eum  confilU,  &r.  and  it  wai  granted  accordingly,    ^cr  Aftry.    Comb.  25. 

3.  No  prifoner  cefmrnitted  hy  B.  R,  ought  to  have  the  benefit 

of  the  day-rule  of  going  abroad  in  term-time ;  for  th'eir  impri<* 

ibnment  rs  their  puniihment  for  their  contempt,  or  mifbehaviour. 

2  Show.  88,  p}.  80.    Hill.  3r  and  32  Car.  2.  B.  R.    The  Kin|( 

V.  Deane. 

f^0hg  f#  4-  O"^  "^  execution  had  a  haieds  carpus  from  tht  Lord  Keeper^ 

Xenfi9igt§m    (uimich  they  call  a  day-writ)  retumaHe  three  or  fmr  days  after  rtf 

role  WM      '^'*     ®y  virtue  of  this  writ,  he  went  to  the  Wine-Licenfe- 

Keidan'er.    UfEcc,  but  never  to  any  inn  of  court  or  Chancery,  or  to  the 

cape  had      Lord  Keeper'sy  and  this  tft  the  vacation.    Per  Pembefton  Ch.  J. 

"r^ed  *"*"  *'^  '**  ^  habeas  corpus  out  of  Chancery,  which  they  may  frrt*  itt 

Show.  •98.  ^ny  time,  and  by  virtue  of  the  King's  writ,  the  partywas  brought 

Cooling  V.    out  of  the  prifon-houfe,  and  that  is  Juftifiablc.     Then  aU-  the 

Ld**  Pur-^**  day,  fi  hng  as  there  iiuas  a  keeper  toith  binty  he  was  inr  cuftody 

beck'ioire.  AiH,  and  returning  to  priibn  at  night,  it  is  weR  enoagfr,  and  ttA 

efcape;  though  Chancery  may  examine  the  contempt,  that  is 

nothihg  to  B.  R.     2  Show.  298,  pi.  t(ix^    Pafch.  35  Car.  2.  SF.  R. 

Harwood  v.  Manfdye. 

5.  A  prifottcr  taken  an  ait  efiapt  ivarrant  hfirc  ibtjit^  ff 

the 


thi  Cmrt  the  fame  day,  (hall  be  diicharged,  if  bis  name  was  entered 
with  the  clerk  the  night  before ;  but  not  if  it  was  entered  the 
fiune  morning  onlv }  and  In  the  firft  cafe  the  profecutor  (hall  be 
committed.  8  Mod,  8o«  Trin.  8  Geo.  Wilkinfon  v.  Mat* 
thews, 

6.  Entry  tf  thi  namt  in  the  petition  for  a  day^rule,  fignifies 
little,  unlefs  it  be  nod  in  court.  8  Mod.  240.  raich;  10  Geo, 
The  King  v,  Dunbarr, 

For  more  of  Day-Writ  in  generali  fee  other  proper  Titles* 


Speaf^  SDttmb  anD  Blirii^.        [  3^3  ] 


(A)     How  confidered;  and  favoured,  or  not,  in 

Law. 

IvT  N  writ  brought  kf  a  fenuj  the  tgnant  pleaded  that  the  d§^ 
J^  mandant  had  nothtngy  unlefs  in  coparcenary  with  one  Alice 
her  Jiftery  who  is  in  full  Ufij  n^t  namedy  &c.  To  which  the  de- 
mandant reptiedy  that  the  faid  Mice  was  dumb  and  deafy  tec.  by 
which  the  teiisait  pafled  over,  and  vouched,  &c*  Thel.  Dig.  6. 
Lib.  I.  cap.  7.  S.  4.  cites  Trin,  14  H.  3.    Brief  877. 

2.  A  feme  dumh  fiud  finnedon  in  proper  pufony  and  pleaded  by 

irochein  antfy  but  ihe  alwa:^s  was  in  proper  perfon.     Thel.  Dig.  6. 
4b.  z.  cap.  7.  S.  5.  cites  Mich,  xo  £.  3. 536. 

3.  A  man^  dunA  gaged  his  law  of  non-pummnsy  and  performed 
bis  law  hyjigns.  TheL  Dig.  6,  Lib.  I.  cap.  7.  S.  6.  cites 
Mich.  18  £.  3.  fbl.  53*  which  book,  Theloall  (avs,  agrees  with 
Bradon^  where  he  Ays,  Lib,  2.  cap.  5,  fol.  i2.  item  nee  furdus 
qui  omnino  non  audit  dare  poCeft.  Secus  autem,  fi  tarde  audit^ 
quia  tunc  poteft  dare.  De  muto  autem,  qui  omnino  loqui  noa 
poteft  id  idem  erit  dicendum,  poflunt  eniix^  ponfentire  (fecundum 
quofdiam)  per  (igna  &  nutum. 

4*  A  man  when  he  was  offrnndmemori^  made  andfealed  a  charter 
ti  feoffment  and  letter  of  attorney  to  deliver  feifiny^  and  Before  the 
livery  by  illnefs  he  became  paralitick,  fo  that  he  was  dumb  at  the  time 
that  the  fiifin  was  delivered,  but  by  all  figns  that  a  man  could 
perceive  he  ^^eed  to  the  livery  of  feifin,  and  adjudged  a  eood 
toMauaiSu    llid.  Dig.  6,   Lib.  u  cap.  7.  S.  9.  cites  25  Aii  4. 

5-  A 


d^a  Oeaf)  Dumb  ann  iBlfttn^ 

5.  A  man,  who  could  neither  fpeak  nor  hear  committed  felony^ 
tnd  was  arraigned,  and  therefore  was  commanded  to  prifon.  Br. 
Corone,  pi.  216.  cites  26  h.  3. 

6.  One  was  indited  for  the  death  of  a  man^  who  could  not 
fpeak  nor  hear,  and  the  Court  was  in  doubt  what  to  io  with 
him,  Sec.  wherefore  they  thought  that  he  (hould  be  reminded  to 
prifon.     Thel.  Dig.  6.    Lib.  i.  cap.  7.  cites  26  Aff.  27. 

7.  One  who  had  made  his  will  and  became  ill,  and  (as  it  feems) 
baa  loft  his  fpeech^  the  fame  will  was  delivered  into  his  hands,  and  . 
it  was  faid  to  him  that  he  Jhould  deliver  it  to  the  vicar y  if  it  Jhould  . 
he  his  laji  will^  otherwife  he  Jhould  retain  it^  and  he  delivered  it  to 
the  vicar^  and  this  'was  held  a  good  wilL     Thel.  Dig.  6.    Lib.  I. 
cap.  7.  S.  8.  cites  44  Aff.  36. 

8.  A  man  deaf  and  dunib  a  nativitatCj  is  non-compos,  but 
otherwife,  if  hy  accident.  But  deaf,  dumb,  and  blind  by  accident 
is  non-compos.  Per  Wakering,  reader  of  Lincoln's-inn,  June 
1626.  cited  D.56.  p].  13.    Marg. 

9.  It  appears  by  oath,  that  the  defendant  is  both  ftnfeUfs  and 
dwnb^  and  therefore  cannot  inftrudl  his  counfel  to  draw  his  an- 
fwer;  and  therefore  ordered  that  no  attachment^  or  other  procefs 
of  contempt  be  awarded  asainft  the  defendant  for  not  anfwer-- 
ing,  without  fpecial  order  of  this  court.  Cary's  Rep.  132.  cites 
%1  £liz.    Altham  v.  Smith. 

\_  324  3  '^"  One  that  is  deaf  and  wholly  deprived  of  his  hearing  cannot 
See  And.  give^  and  fo  one  that  is  dumb  and  cannot  fpeak.  Yet  (according 
fim  and  '^  ^^  Opinion  of  fome)  they  may  confent  by  Jigns  and  nods,  but  it 
other  dumb  IS  generally  held,  that  he  that  is  dumb  cannot  make  a  gift,  be- 
inotions  are  caufe  he  Cannot  confent  to  it.     Cow.  Inft.  107. 

but  conjee*  ' 

tural. — Fin.  Law.  ftvo.  103.  cirei  Perk.  5.  that  one  hurn  draf  and  dumb  may  make  a  good  grant, 
lor  divers  may  have  underftanding  by  their  Ug\\t.  onlvi  but  th«t  for  want  of  fight,  one  burn  deaFt 
dumb  and  biind  cannot  grant.  Perk.  S.  85.  ia,  that  he  may  make  a  gift  if  he  haa  under* 

ftanding  ;  but  he  fays,  it  is  hard  that  fuch  a  perfoo  (bould  have  undct (landing.  For  a  man  ought 
to  have  his  peifc^k  nndcrilaoding  by  his  hearing,  yet  divrrs  perfons  have  undcrftanding  by  their 
fight,  &c.  And  a  man  horn  ditmh  mmdhltni  may  have  undcrOanding;  but  a  man  that  ia  bom  hUmd% 
dntfrnrndditmi  can  have  no  undcrftaoding,  fo  that  he  cannot  make  a  gift  or  •  grant. 

II.  If  a  bUnd  man  has  underftanding  he  wzj  deliver  a  deed 
fealed  by  him.     Jenk.  222.  pi*  75.  ad  finem. 

i2*/^he  lord  (hall  have  the  cuftody  of  a  copyholder  that  is  deaf 
and  dumb ;  for  elfe  he  (hail  be  prejudiced  in  his  rents  and  fer* 
vices,  and  adjudged  for  the  grantee  of  the  lord  againft  the  pro« 
chein  amy  ot  the  copyholder.  Cro.  J.  105.  pi.  43.  Mich.  3  JaCr 
B.  R.    Eavers  v.  Skinner. 

13.  A  dumb  man  ordered  to  anfwer  upon  interrogatories  by  Mr* 
Colchefter.  Toth.  237.  cites  14  Car.  Harcourt  v.  Roberts. 
And  Brtdg-  14.  One  born  deaf  and  dumb,  who  fignified  by  figns  that  (he 
"*d?h  underftood  what  (he  was  about  to  do,  was  allowed  to  levy  a  fim 
W,  ai!  of  lands  by  Bridgman.  Ch.  J.  &  al'  Jufticcs,  Cart.  53.  Txia^ 
lowed  per    18  Car.  2.  C.  B.    Martha  EUiofs  cafe. 

Warburton 

J.  with  confent  of  the  other  JuftlceSi  after  bavipg  ejcamined  aod  foood  hio  intelligent,  ift  •«• 

KiU'a  cafe.  Ibid       ■        And  per  Archer  J.'    If  there  be  good  laccUigencc  fnch  may  make 


fi^finHtit  •ndoiakc  c^tdraRh  for  their  good.    They  are  tdmitted  on  ncaminatioa  to  nutrfy^  tad 
oo  cxamtnatioii  to  receive  the/ucrameMt,    Ibid,  54. 

For  more  of  Deaf,  Dumb,  and  Blind,  fee  %t^  (fiaffeV  (K) 

and  other  proper  Titles, 


•  Debt  ;# 

ivhat  a  nan 
may  rteevtt 
hy  a&itt,  /# 

9E)el)t»  I'jgTo'^'* 

'Mod.  163, 
cites  Brackt. 
^^^^^^^^^  lib.3.  cap.t. 


•       (A)    For  w&tf/ Things  it /;«.  -?„;!/.";« 

<b]io59i« 
[l.  TF  a  man  leafes  for yearsy  referving  fo  many  quarters  cfwbeat  s.  P.  Br. 
X  yiorly^  an.  aSion  of  debt  Jies  for  the  wheat,  if  it  is  arrear.  !>«*>'»  P^* 
Tr.  3.  Ja.  B.  R.  between  the  Lord  Denny  and  Parnell,  admitted  i^l'j^Jg/* 
and  adjudged.]  and  ihat'it 

WM  held, 
that  the  writ  being  in  the  detioet  only,  waa  good.  Thel.  Dig.  1 13.    Lib.  10.  cap.  23.  S.  i4« 

ctt^S.C.-— —  Owr.  39.  Pafch.:7  Eliz.  Adod*.  the  Court  held,  that  where  a  Jeafe  it  made,  re- 
ferving fo  many  qoartcra  of  wheat  yearly,  and  the  Icfl'or  m.kca  a  leafc  of  the  rent  corn,  referving 
a  rem,  that  the  rcfervatioo  ii  good :  Cor  a  man  may  refcrve  a  rent  upon  a  Icafe  of  rent,  and  th« 
rent  is  not  parcel  oF  the  reverGbn,  but  only  incident  thereto,  and  the  Icffor  has  the  fame  inberi* 
taocc  cfaereiii,  -aa  bo  bath  in  the  reverfioo; 

[a-  If  two  fubmit  to  an  awards  and  they  award  a  collateral  matUr  f  jZs  1 
to  be  done,  and  not  any  moneyy  no  adlion  of  debt  lies  upon  this 
award.     M.  lo  Ja.  B.] 

3.  Debt  againji  the  executors  of  the  clerk  of  the  hamper ^  upon 
a  writ  de  liberate  currant^  by  the  King,  of  receipt  of  the  cleric 
of  lool.  the  plaintiff  delivered  fufficient  acquittance,  and  that  he 
ihewed  the  liberate  to  the  clerk  anno  13,  and  oiFered  acquittance 
fuch  another  day  after,  and  the  defendant  faid,  that  he  was  ready 
the  fame  day  to  have  paid  it,  if  the  plaintiiF  would  have  delivered 
acquittance;  and  the  plaintiiF  demurred  in  law  ;  and  the  Judices' 
were  in  diverfe  opinions,  if  he  be  debtor  without  acquittance 
offered ;  but  after,  judgment  was  given  for  the  plaintiff.  See 
the  book  for  the  form  of  the  declaration.  It  was  held  that  the 
patent^  bV  which  the  King  had  granted  the  debt,  and  the  Jhewing 
of  the  tiberOtey  made  the  clerk  Mior,  if  he  has  afiets  enter  mains,  • 
without  fl^ewing  of  the  acquittance ;  and  per  Townfend  and  Hufley, 
the  clerk  ought  to  pay  and  demand  acquittance ;  and  yet  it  was 
agreed  there^  that  die  clerk  (hall  not  have  allowance  upon  his 
account  without'acquittance.     Br.  Dette,  pi.  236.  cites  2  H.  7.  8. 

4*  If  rent'Corn  be  referved  upon  a  Icafe  for  years^  and  it  is  be-  4  Le.  46. 
hind  far  two  or  three  years,  the  leffor  may  have  debt  for  the  corn ;  p^-  >•■•  ^ 
^  .  and  ^"•"'  ^"^ 


9^3  Z>^ 

s.e.into.  and  (bsBi  mike  his  dedanition  of  fo  much  corni  ini  &e  tuM 

t^mver.   q^  ^^^  j^  ^^  detinet;  but  yet  he  (hall  not  have  judgment  to 

have  corn,  but  fo  much  money  as  the  corn  was  worthy  eveiy 

feveral  year  being  accounted ;  per  Cur.     3  Le.  260.  pi.  347, 

Mich.  32  Eliz.  in  the  Exchequer,  in  Cheney's  cafe. 

5.  A  writ  of  debt  proocrly  lies  where  a  man  pwa  another  a 
certain  fum  of  money  by  migatUn^  or  by  bargain  for  a  thing  foldy 
or  by  tmUraii^  mr  upon  a  ban  made  by  iho  ertiktr  to  tbo  debtor^ 
and  the  debtor  will  not  pay  the  debt  at  the  day  appointed,  that 
he  oueht  to  pay  it,  then  the  creditor  fhall  have  an  aidtion  of  debt 
againft  him  for  the  fame.     F.  N.  B.  J19.  (G). 

6.  The  lord  may  bring  anSUon  of  debt  fir  his  /«/  againft  copy^ 
hoUer ;  affirmed  by  two,  and  not  denied  j  and  Twifden  (aid, 
that  fo  it  was.  heCl  15  Jac.  by  Fofter  J.  which  was  not  denied; 
but  it  was  faid  the  opinion  of  Bacon  yiras  e  contra.  Sid.  58.  in 
pi.  26.  in  a  nota  there.    Mich.  13  Car.  2.  B.  R. 

7.  Debt  will  not  lie  for  a  wager-,  adjudged  per  tot.  Cur* 
Xord  Raym.  Rep.  69.    HiU.  7  W.  3.    BoKcy  y.  Ca(Uemaim 


(B)    "Debt  for  Rent. 

Who  fliall  bave  the  A£kiOQ^  and  a^ltfi  wbcm^ 

Who  fhall  have  it. 

[i.  TTE  that  is  frivy  in  eftau  (hall  maintain  an  a£Uon  cff  debt 

jn  for  the  rent.] 

Iiwi«1iei4      a.  [If  a  man  leafes  for  years,  rendering  rent,  and  after  gr^nU 

bythejuf.  cver  the  reverfien^  2nd  the  tenant  attorns,  Aejrmmtoo  (ball  have 

?^?l!l!!!..  an  aSion  of  debt  for  the  rent  incurred  after.    Dubitatur,  9  H.  6, 

Socn  grantee     ^    ,    ,  '  ' 

i|a11  b»vc      it.  b.  J 

debt  for  the 

rent;  for  the  reverfion  comei  to  him  lawfully.    Br.  Debt,  pi.  140.  citea  5  H.  7.  t8.    Ibid,  m, 

pi.  177.  verfut  finem.  S.  P.  aad  cite*  4  H.  7.  for  the  aAioo  of  debt  runs  with  tbe  rcvcffioa.—  ■   m' 

3  Rep.  ta.  b.  •3.  a.    Hiii.  29  £)tz.  B.  R.  the  S.  P.  in  Walker*!  cafe. 

C  3^^  ]  f 3'  ^^  *^  ^^  *"  roverfion  diesy  his  ^V  (hall  have  an  oJBAon  of' 
« Br.  Debt,  debt  for  the  rent  incurred  after.    *  14  H.  6.  a6.    Dubitattir 

pl.iaa.ciica  g  ff.  g,  j^.  fe  1 
S.  C.  but  1    ^  •* 

do  not  obferve  S.  P.  there. Br.  Rent,  pi.  lo.  cites  S.  C.  and  by  Cottington  and  Phflon,  tbe  heir 

fhall  bave  the  rent ;  for  it  is  parcel  of  the  reirerfton,  and  (hall  pais  by  grwit  of  reverfion,  asd  yCT  il* 
does  not  appear  -there  that  it  was  refei««d  to  the  leflor  and  his  heirsi  ^paod  nau» 

«  FUsh.  [4.  If  the  bar^n  leafes  i<x  years  the  land  rf  his  wifi^  readerins. 

fo''^atci*9  ^^^  ^  ^^  ^^  fi^  ^'»  ^  ^^^  ^^^  ^^"^^  ^^^  ^  ^  ^^^ 
H.'6.43.  incurred  after,  for  .his  reverfion  is  gone  (and  famUe  theleflfe^ 
s.  c.  Uys    is  become  tenant  at  fuiFerance.}    *  o  It.  6.  42*  lu    Contra  I 

stfeemtthat  -.IJ/;#»A1 
befliallbe  M  ».  6.  20.J 
put  to  his 

aftion  of  debt ;  becaufe  the  frank-tencineot  is  in  the  heir  wiihool  cnM9t  >ad  tbca  tfae  k«Ct  i| 
utterly  determined ;  and  therefore  it  fecms  he  cannot  diftrein.-  ■  Br.  Debt,  pi.  9.  citct  S.  C« 
fays,  that  though  she  baron  had  never  any  iflue  by  his  wife,  [and  fo  w«  not  intided  to  be  tcnaat 
,-».«.        r  ^.^^ ....    .^  .  «    .     .  -  (b»|priBiti»« 

•adhddytliM 
af^S 


by  the  cur«efy,]  yet  a£kinn  of  debt  Uea  by  the  baron  «pioa  the  kflav  well  anmii 

curved  after  the  wife's  deatli,  till  the  heir  enters ;  per  opinionem  Curis,  qnpd  nota. 

I  Br.  Debt,  pU  111.  S.  C«  the  leafii  was  of  Unas  which  tht  wife  had  ia  dowcr| 


^tx  the  mt^$  dmHh  (he  bKon  ihaU  h»v«  th«  c^t.  per  Jnynei  for  the  tMtpt  hid  the  occupe* 
tioo  of  the  land  for  the  rCRt,  during  the  life  of  the  feme,  and  confequcntly  what  incurred  duriog 
the  fieme*!  life,  the  fecond  baron  fliall  have ;  for  the  tenant  bad  quid  pro  quo ;  but  the  heir  caa* 
not  baye  it  ut  videtur.**-— ^Br.  Rents,  pJ.  so.  cites  S.  C. 

[5.  But  if  a  fimij  bavvig  a  rent  far  Itfiy  takes  bufband  ami  Titah.Debt. 
tliesy  the  hrcn  (hall  have  debt  after  the  death  of  his  wife  for  the  l]*if'^^^^ 
tpnt  incurred  during  the  coverture.     10  H.  6.  11.  12.]  whether  (he 

had  the 
rent  by  the  way  of  dower  or  otherwifc,  it  is  all  one ;  per  Bab.  &  Cott.     For  the  baron  had  frank- 
tenement  in  the  rent,  during  his  wife's  life,  &c.       -    F.  N.  B.  tat.  (C}  S.  F.  and  in  Marg.  citet 
S.  C."       -See  tit.  Baron  and  Feme  (H)  pi.  i.  ;S.  C.  and  the  noies  there. 

[6.  If  baron  and  feme  jain  in  a  leafe  for  years,  rendering  rent 
9f  the  land  of  which  the  wife  is  fifed  for  lifey  and  after  the  fimt 
dies  within  the  term^  it  feems  the  baron  ihall  not  have  the  rent,  ^^^^ 
becaufe  the  reverfion  is  gone.     My  Reports,  14  Ja.  between  5.  fupraand 
•  Smalman  and  Agborrough,  per  Curiam.     Contra,  9  H.  6.  26.  J  thenotea 

7.  Debt  lies  for  fuccejfor  or  heir  in  fome  cafe,  as  where  a  man  ^^^' 
grants  an  annuity  and  for  default  of  payment  to  fhrfeit  40X.  w^ 
mne  poena  \  the  heir  or  fucceflbr  (hall  have  the  a£tion  of  debt  $ 

for  it  eoes  with  the  annuity.     Br.  Dette,  pi.  86.  cites  7  H.  6.  19* 

8.  It  was  held,  whe]:e  one  i^^x- ^'x  manor  pr  term  ef  years^ 
that  the  leffet  Jball  have  aSfion  of  debt  againfl  the  tenants  of  the 
nrnnorj  efter  the  term  endedy  for  their  rents  arrear  within  the  temu 
The).  Dig.  19.    Lib.  J*  cap.  2I«  S.  8.  cites  Mich.  19  H.  6.  42. 

9.  The  lord  who  has  the  reverfion  by  efcheaty  and  the  lord  who  Br.  Debt, 
iVUrs  for  alien»tiiom  in  mortmain^  and  the  lord  vJfO  claims  the  re-  j' c^**od*** 
verfion  by  the  fwrhafe  of  his  viJlein^  ihail  have  a£Uon  of  debt  for  fame  Mint 
the  rent  arrear.    Thel.  Dig.  19.     Lib.  u  cap.  21.  S.  6.  cites  held  bytb« 
ftfch.  s  H.  7.  18.  cwdUri'? 

^  xo.  If  the  lord  grants  his  feignory  for  years,  the  grantee  during  ^^    ^'' 
tlie  years  fliall  not  have  aAioa  of  debt.    7  Rep.  (39}  38.  b.  cttea 
9  H.  7.  17.  a. 

11.  But  how  aJTtgnees  and  grantees  at  this  day  Aall  have  a£liona 
fee  the  Jlatute  made  anno  xi  H.  8.  cap.  14  Ig  37.    And  by  thofe 
and  by  the  ftatute  27  H.  8.  of  ufesy  divers  perfons  who  were 
(hangers  and  not  privies  before  this  ftatute,  now  are  enabled  to  f  327  1 
avow,  and  to  maintain  anions  in  diverfe  cafes.     Thel,  Dig.  19. 

Lib.  cap.  21.  S.  9. 

12.  Leffee  for  years  makes  feoffment  of  it  to  B.  Yetleflbr  fljall 
hare  adion  of  debt  agatnft  Icliee  on  the  iirft  contrai5l.  D.  4.  b. 
Marg.  pi.  1.  5?  5.  a.     Marg.  pi.  5,    Mich.  25  H.  8. 

13.  Leffee  affigns  party  the  affignee  enfeoffs  B.  The  queftion 
was,  if  the  Irflior  (the  reverfion  being  out  of  him)  might  have 
debt  before  he  had  recontinued  the  reverfion.  D.  4.  b.  pi.  i. 
But  in  the  margin  5.  a.  pi.  6.  (aith  that  he  had  heard  that  it  was 
adjudge  that  the  a£Hon  lay  upon  the  firft  contr/id. 

14.  It  iras  faid  by  Anderfon,  and  agreed  by  the  Court,  that  if  a 
man  rrants  an  annuity  out  of  landy  and  has  nothing  in  the  landy 
that  yet  this  fliall  be  good  to  charge  the  grantor  in  a  writ  of  an* 
Bpty  I  and  in  tfap  iame  cafe  it  was  alfo  agreed  by  the  Court,  that 

if 
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if  a  man  grants  an  annuity  to  a  woman,  who  takes  a  liufbanci,  and 
after  arrearages  do  uicur,  and  the  wife  dies,  fo  that  the  annuity  is. 
determined,  that  the  hu(band  (hall  have  an  action  of  debt  for  the 
arrearages  by  the  common  law.  Snuttleworth  faid  this  is  re« 
medied  by  the  ftatute  of  arrearages  of  rents,  and  then  at  the  com- 
mon law  it  is  but  a  thing  in  a£lion.  Peryman  faid  an  annuity 
is  more  than  a  thing  in  adion.  Windham  faid  he  may  grant  it 
over,  and  fo  the  opinion  of  the  whole  Court  was,  that  debt  was 
maintainable.  Goldib.  30,  3u  pK  i.  Mich.  29  Eliz.  SeU 
lenger's  cafe. 

1 5-  L^JP>^  for  years  grants  the  rent.  Leflee  attorns ;  debt  lies 
for  grantee  without  his  having  the  reverfion  \  per  Cur.  the  attom-* 
ment  makes  privity  \  and  judgment  for  the  plaintiiF.  2  Jo.  ir 
Mich.  22  Car.  a.  B.    Goodman  v.  Packer. 

16.  An  adlion  of  debt  lies  againft  a  returning  officer  at  eledions 
for  500I.  penalty  upon  the  ftatute  for  not  delivering  a  copy  of 
the  poll  to  the  candidates,  being  required*  MS.  Tab.  May  jd^ 
1718.    Smith  V.  Phillips. 

(C)    Debt  for  Rent.    Agalnjl  whom  it  lies, 

•  Br.  Debt,  [l-  T  ^^  '^^  fi^  y^ors  grants  over  his  term,  an  adion  of  debt 
pi.  8.  cites  I    lies  againft  the  grantee  for  rent  incurred  after.     ♦  o  H.  6^ 

'•^'         52.  b.    10  H.  6.  ir.  b.] 

i2.  \8o]  \{  lejfeefir  life^  rendering  rent,  grants  over  his  eftate^ 
after  dies,  debt  lies  againft  the  grantee  for  rent  incurred  af- 
ter the  grant.     i9  H.  6.  11.  b.] 
•  4R«P-       [3-  if  feme  lejfee  for  life  takes   hujbandy  and  diesj  debt  lies 
49-  *>•  *jj^"  againft  the  hufiand  for  rent  ifluing  out  of  the  land  incurred  during 
».  b.^  Lo**'  coverture ;  for  he  took  the  prohts  out  of  which  the  rent  iflued.  • 
TingUcafc.    lo  H.  6.  II.    Curise.    *  26  E.  3.  64.  adjudged.] 
s.c.&s  P.  *;  \^ 

adjudged  accordingly ;  and  that  (here  it  it  held,  that  after  the  death  of  the  paroD|  the  a&ioa  of 
debt  in  fuch  cafe  will  lie  agaiaft  hi»  executora. 


I  Eliz 


If  an  annuity  was  granted  by  a  hijhop  before  the  ftatute  of 

lHz.  and  confirmed  by  the  dean  and  chapter^  and  after  arrearages 

incur,  and  the  hi  (hop  dies,  an  a£lion  of  debt  lies  fir  the  arrearages 

againft  thefuccejfor.    Tr.  lO  Ja.  B.  between  Edwards  and  die 

Biftiop  of  Ely 

[  3^8  ")      5.  -//.  leafed  Bl.  Acre  and  Wb.  Acre  te  B.  rendering  20I.  rent* 

8.  c.  cited   B.  granted  JVh.  Acre  to  W.  M.  who  made  a  feoffnunt  thereof  t& 

^r  o.'^^**  7.  S.     Afterwards  A.  brought  an  allien  of  debt  againft  B.  for  the 

^  '  ^^'        rent  arrear.    The  queftion  was,  whether  the  aAion  lay  or  not,  or 

whether  the  reverfton  of  Wh.  Acre  muft  not  firft  be  recontinued» 

The  cafe  was  argued  but  no  judgment.    D.  4.  b.  pU  x.    Trin« 

24  H.  8.  in  Cam.  Scacc.    Ru(hden's  cafe. 

8.C.  cited       6.  B.  leafed  three  acres  of  lands  to  H.for  years  rendering  rent. 

a  Rep.  14.   H.  leafed  one  acre  to  W.     Then  5.  granted  his  reverfion  to,C^. 

*a*Icwrd?  ^^  brought  debt  againji  H*  for  th$  intirg  rent  i  it  was  adjudged 

ingiy.  wiat 


that  the  afSlion  did  well  lie,  becaufe  the  intire  eftate  remained  in 
part  of  the  land,  and  fo  the  intire  privity  and  a£Hon  remains  for 
the  whole,  againit  the  firft  leiTee,  and  that  fo  is  RyfJen*s  cafe. 
[D.  4.  b.  5.  a.]  74  H.  8.  &  a  Aff.  51.  And  judgment  for  the 
plaintiflF.  Cro.  £.  633  pi.  30.  Mich.  40  &  41  £liz.  B.  R« 
Broom  v.  Hore. 

7.  Debt  againfl  two  admtmJlraUn  for  rent  behind  after  the  Cro. E. 7 15. 
death  of  the  inteftate^  i\ity  pleaded  that  before  the  rent  behind^  they  ^^^^^l'^^'^' 
ajjignedthe  term  to  M.  of  which  the  plaintiff  had  notice^  and  accepted  jccoidmg- 
•f  the  rent  by  the  hands  of  the  afftgnee.  Adjudged  per  tot.  Cur.  ly— aAnJ. 
that  the  plaintifF  be  barred.  Mo.  600.  pi.  829.  Trin  41  Eliz.  sfc.^Jd-**^' 
Marrow  v.  Turpin.  judged,  chat 

the  atiion 
docs  not  lie. 3  Rep.  24.  a.  b.  S.  C.  cited  as  held  tccordiu^ly. 

8.  Where  a  man  grants  a  rent  charge  for  life^  and  the  rent  is 
urrear^  and  the  grantor  infeoffi  A,  of  the  lands,  and  the  rent  charge 
is  in  arrear  in  the  time  of  A  and  then  A,  infeoffi  B,  and  the  rent 
charge  is  Uiewife  arrear  in  his  time^  and  then  the  grantee  of  the  rent 
charge  dies^  his  executor  (hall  have  an  aSion  of  debt  again/i  every 
one  of  them  for  the  rent  which  was  in  arrear  refpeSIivcly  in  their 
times,  becaufe  qui  fentit  commodum  fentire  debet  &  onus ;  re- 
fdved.     7  Rep.  39.    Mich.  5  Jac.  C.  B.    Lillington's  cafe. 

9.  Debt  for  rent,  the  defendant  pleaded  that   afler  the  leaft  aB«lfl.i5t. 
madi  to  him^  and  before  the  aSlion  brought^  he  affigned over  his  term  ?'.^' .'?' 
to  J.  S.  and  that  the  leffor  had  received  of  the  affignee  the  rent  ih/^f-  "'^ 
which  grew  due  after  the  ajjignment.     All  the  Court  refolved,  that  feadant* 
this  aflignment  and  acceptance  of  the  rent  from  the  hands  of  the 
aflignee  is  notice  of  itfelf,  and  an  agreement  that  he  is  his  tenant, 

and  then  he  cannot  afterwards  refort  to  the  leflee  to  recover  his 
rent  of  him,  which  was  due  after  the  aflignment.  Cro.  J.  334. 
pi.  I.    Hill.  II  Jac.  fi.  R.    March  v.  Brace. 

10.  Afier  the  determination  of  a  rent  charge  debt  does  not  lie 
againft  one  perfon  only  that  received  a  part  of  the  profits  of  the 
lands,  but  it  muft  be  brought  againjl  all  that  had  any  part  of  the 
lands  cbarg^^  Saund.  284.    Trin.  21  Car.  %.    Duppa  v.Mayo. 

(D)     Debt. 

The  Gifi  of  |lie  Aaion. 
In  what  Cafes  au  A£lion  of  Debt  lies,  or  Covenants 

[l.  TF  in  a  deed  fealed  and  delivered  by  A.  it  be  recited^  that 

1.  whereas  by  obligation  of  fuch  date,  B.  C.  D    and  E.  flood 

bound  in  the  penal  fum  of  160/.  to  the  faid  A.  for  the  payment  of 

86/.  i8i.  at  a  certain  day^  new  this  writing  witneffethy  that  he, 

fcilicet,  the  faid  K.fufcetijfet  ffT  prmilijfet  to  the  faid  B.C.  D.  and  I  329  ^ 

£,  in  confideration  of  we  fum  of  40/.  to  the  faid  A.  paid  by  the 

faid  B.  and  C.  in  part  of  the  faid  86/.  i8r.  with  intereft  and  cojtt^ 

not  to  projecute  the  faid  B,  C.  b,  and  £.  or  any  rfthem,  in  any  a^on 

•r  procefs  before  fuch  a  day  after  the  date  of  this  writing,  omnia 
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que  fupra  mentionata  funt  per  ipfum  performarj,  t^  in  difiBu  hub^ 
vel  alicujus  ni  inde  mentionaUe  funt  per  ipfum  firf armaria  idem  A. 
forisfaceret  to  the  faid  B.  and  u.  prad*  fummam  oo/.  If  the  faid 
A.  befare  the  day  mentioned  in  the  faid  writing,  yiw  the  faid  B. 
C  X).  and  E.  upon  the  faid  recited  obligation,  the  (aid  B.  and 
C,  only  may  have  an  aSion  of  debt  upon  this  lajl  writing  for  the  80/. 
for  this  is  a  didindi  claufe  by  itfelF,  by  which  the  801.  is  limited 
to  be  forfeited  to  the  faid  B.  and  C.  only ;  for  it  appears  the  40L 
was  paid  to  him  only  by  B.  and  C.  fo  that  it  appears  it  was  in* 
tended  that  the  recompence  fhould  be  forfeited  to  them  alfo, 
though  the  promife  by  the  firft  part  of  the  deed  was  made  to  all 
four,  upon  which  they  might  have  had  an  a£lion  of  covenant^ 
but  none  praeter  the  faid  d.  and  C.  may  have  debt  for  the  80U 
to  whom  th^  forfeiture  is  limited.  Tr.  ii  Car.  B.  R.  between 
Harrifon  and  Chefton,  adjudged  upon  demurrer.  Intratur,  P. 
a  I  Car.  Rot. ] 

2.  In  fome  cafes  no  a£lion  of  debt  lies  on  a  covenant  to  pay 
money,  as  if  A»  covenants  that  his  executor  Jhall  pay  to  B,  within 
a  year  after  bis  death  loL  Now  becaufe  no  a£tion  of  debt  lay 
againft  A.  himfelf,  it  lies  not  againft  his  executor,  but  only  an 
a&ion  of  covenant.  Wentw.  Off.  Executors,  123.  fays,  it  was 
held  fo  in  Q^  Elizabeth's  time. 

3.  Soli  the  covenant  is  conditional^  as  thus;  viz.  that  if  C.  do 
not  pay  to  B.  lol.  then  A.  will  pay  it.     Went.  Off.  Exec.  123. 

4.  So  perhaps,  if  the  covenant  be  in  the  disjunSlive^  viz.  to  do 
fuch  an  aol,  or  to  pay  lol.  Now  if  the  a£t  be  not  done,  yet  debt 
lies  not,  but  covenant  only.     Wentw.  Off.  Exec,  123- 

5.  A.  by  indenture  leafed  lands  to  be  for  years,  leffee  covenanted 
topoyfor  the firjl  year  bL  and  afierwards  21.  per  annum  \  after  the 
firft  year,  for  arrears*  of  the  81.  either  debt  or  covenant  lies. 
Cro.  £•  797,  pi.  45.  Mich.  42  &  43  Eliz.  B.  K.  Sicklemore 
v.  Simmonds. 

6.  Debt  lies  not,  but  covenant,  on  a  bill' that  afcertains  the 
fumme.    Vide  2  Jo.  184. 

7.  The  plaintiff  declared  that  the  defendant  co^itenanted  with 
him  to  pay  him  /i  much  money  as  he  Jhould  expend  for  repairing  and 
vi£luaUing  a  jSip  for  him,  and  avers  that  he  expended  300/.  in  re- 
pairing and  vidualling  it,  and  that  he,  gave  the  defendant  notice  of 
it  at  fuch  a  day^  and  for  non-pavment  he  brings  his  adlion  of  breach 

'  of  covenant.  It  was  objec^ccl  that  in  this  cafe  the  plaintiff  fhould 
have  brought  an  a£lion  of  debt,  and  not  of  covenant.  But  to 
this  alfo.  Roll  anfwered,  that  it  was  well  enough,  for  it  is  in  the 
ele^ion  of  the  plaintiff  to  bring  either  an  a£tion  of  debt^  or  an  ac- 
tion of  covenant^  and  that  it  has  been  heretofore  queftioned, 
whether  an  action  of  debt  did  lie  in  this  cafe,  but  it  was  never 
doubted,  but  that  an  zQxon  of  covenant  did  very  well  lie.  Sty,  31  • 
Trin.  23  Car.  B.  R.  Anon. 

8.  An  action  of  debt  was  brought  for  15001.  uhon  a  d^ed  of 
charter-party.  The  plaintiff  had  a  verdift.  Roll  J.  faid,  either 
an  action  of  debt,  or  an  action  of  covenant  lies  here ;  for  it  is 

upon 


uJ)on  a  charter-party.    Sty.  133*    Mich.  24  Car.  B.  R.    Frcrc's 

cafe. 

9.  Debt  lies  on  any  covenant^  where  tbefum  is  reducible  U  a 
certainty.  Per  Windham  J.  cites  F.  N.  B.  which  the  Court 
agreed.  2  K;eb.  225.  pi.  80.  Pafch.  19  Car.  2.  B.  R.  in  cafe 
of  Birch  v.  Weaver. 

10.  If  lejfee  ajftgns^  and  afterwards  kffir  accepts  ef  the  affignee 
for  his  tenantj  he  cannot  afterwards  maintain  debt  for  rent  againft 

the  firft  leffee,  but  he  may  maintain  covenant  againft  him.     Sid.  [  33O  ] 
402.  pi.  8k    Hill.  20  &  21  Car.  2.  B.  R.    And  the  Ch.  J.  cited 
it  as  fo  adjudged  in  13  Car.  i.  in  Middleham^s  cafe,  and  foit 
was  agreed  now. 

11.  If  A%  covenants  to  pay  B.  fo  much  as  his  part  of  the  charge 
efa  certain  fuit  between  the  vicar  of  S.  and  the  plaintiff  touching  a 
modus  in  the  /aid  parijh^  and  which  concerned  all  the  pari/hionerr^ . 
and  B.  brings  debt  upon  this  covenant  and  avers  that  B's  pro- 
portion, or  part  amounts  to  fuch  a  certain  fum,  debt  lies  as  well 
as  covenant ;  for  the  damages,  which-  before  were  uncertain,  are 
by  the  avernment  reduced  to  a  certainty.  3  Lev.  429.  Mich. 
7  W.  3.  C.  B.    Saunders  v.  Marke. 

12.  Debt  for  rent  is  founded  on  the  privity  of  ejtate^  but  a£lion 
of  covenant  is  founded  upon  the  privity  of  contrail ;  Arg.  and 
feems  admitted,  i  Salk.  82.  pi.  3.  Mich.  8  W.  3.  B.  R.  in 
cafe  of  Woodward  v.  Marfliall. 

13.  In  debt  upon  bond^  the  defendant  pleaded,  that,  fince  the 
laft  continuance,  the  plaintiflF  did  by  his  deed  grant  and  agree  to 
and  with  the  defendant  to  accett  a  bond  for  the  building  of  a  houft 
in  fiitisfaAion  of  the  firft  bond  ;  and  now  it  was  held  not  to  be  a 
good  plea,  for  it  amounts  to  no  n!ore  than  a  covenant^  and  not  to 
a  releaje.     12  Mod.  559.    Trin.  13  W.  3.    Baber  v.  Palmer. 

14.  Plaintiff  agreed  to  fell  the  defendant  fo  many  ftacks  of  tS»1k.65a; 
wood^  and  the  defendant  covenanted  to  pay  the  plaintiff  35I.  for  §J,\f'^^/'^**' 
every  hundred  of  the  faid  ftacks,  and  bound  himfelf  in  the  penalty  Crippt.S.C. 
of  lool.  to  do  it.     It  was  held,  per  Cur.  that  the  plaintiff  may  buts.  P. 
have  debt  or  covenant  at  his  elcdion ;  for  the  rate  being  certain,  ,pp*,°^ 
viz.  351.  for  every  hundred  ftacks  of  wood,  when  the  defendant  7  Mod!  87. 
has  the  wood,  the  agreement  becomes  certain,  for  which  debt  Grips  v. 
lies;     2  Ld.  Raym.  Rep.  814.    Mich,  i  Ann.    Inglcdcw  v.  ^.^cXl' 

Crippe.  S.  p.  duet 

not  appear* 


(E)  What  win  be  zgoodConfiJeration  to  raifc  a  Debt.  <    ^     1 

II  The  Gift  of  the  Aftion,  fcilicet,  whether  he  (hall  |  scei.t. 
have  an  Aftion  of  Debt^  or  Adlion  upon  the  Cafe^  A^fi^tl 
or  Covenant.  (n)  per  tot. 

£1,  T  F  a  man  promi/es  another  ao/.  in  confideradon  dut  he  will  Br.  Dette, 
1  sisarry  bis  daughter^  or  coufsn^  this  is  a  good  confideration,  ^ll^W^^^^ 
B  h  %  and  4.  31.  co 


330.  Debt*- 

tn  per  tot.  and  after  marriage  li«  {hall  have  an  zStton  of  Jtbt,  My  Reports^ 
fh";.at^"     i4jac.i7E.4.4.b.    aa  AIT.    Hacito  70.] 

docs  not  lie, 

bcctufe  ibc  dcfrrMftnt  has  not  quid  pro  quo* quad  nota  ;  hut  cites  31  E-  5.  sod  |7  H.  6.  fol.  8.  to  tht 
conlrarv.'— ^Br.  Decir,  pi.  1 1  7. cites ^^7  H.  6.  S.  by  the  Jufticcs  that  the  adion  doea  not  He  ;  IVirtbe 
f  difcudiriK  and  icmedy  of  the  maruagc,  Co  make  him  m^^ry  her  /iet  in  tbe  Sfirituaf  C^uri*  sod 
theretofe  the  adion  for  the  money;  and  /»  »f  iegacirtt  con/rary  where  titht*  are  Ud/eJ  or  /g/J  for 
lol.  for  there  the  nature  if  cbangedy  conuary  abpvr,  and  fo  two  Jufticet  againll  two. 

ir  a  man  pr»mift  to  P^yttiy,  ^  looi.  if  b*  wiJ  taJkf  hit  daugkttr  to  wi/et  debt  Ilea  of  it  s 
eontrd  if  it  be  pr<mifeJ in  marriage  with  the  daughter,  by  reafon  of  ihit  term  roarrifge.     Br« 

i;^(tc.  pi.  i^A.  ciiii  ti  Aflf.  70. S.  P.  and  foia  coofidcraiion  of  marryiog  a  poqr  woQi«n#  ' 

Ai^.  Roll.  Rep.  433.  pt.  St.    Mich.  14  Jac.  B.  R. 

i  S.  P.  Br.  Dctie,  pU  tSo.cifacs  14  £.  4.  6. S«  9,  Ibid.  pK  s6^,<iccB  17  £•  4.  4. 

r  331  1  r**  r^?]  'f  *  "^^i"  promifes  another  20I.  in  confideratton  that 
Roll.  Rtp.  he  will  marfy  A.  S.  a  Jiranger,  Debt  lies  for  it  after  marriage. 
sc'^ad*  M*ch.  12  Ja.  B.  R.  between  Freeman  and  Freeman,  adjudged 
judged.—     ^h*^  5in  adion  upon  the  cafe  lies.] 

aBiilft'a6q. 

S.  C.  adjiid>;ed  for  the  plaintiff. Bot  both  thofe  Rcporta  mention  it  to  be  ao  aCtion  on  the  caf«^ 

and  not  debt. In  fucb  cafe  debt  iia  \  per  Cur.    All.  6.    Mich.  22  Car..  B.  R.  Obiur. 

Cro.  J.  521.  [j.  }^So]  if  a  mzx\fays  to  a  pbyjician^  or  furgioUy  that  if  be  will 
fejtc.B.K!  i^  ^*  y*  ^'  W^^  is  Jick^  and  make  him  tveii  'dnd  found,*  A^  will  give 
Per  Cur.'  '  him  Jq  much^  ice.     Debt  lies  for  the  furgeon,  if  he  makes  hiok 

s  ^^p^^Br''  ^^'  ^^  ^°""^'     37  ^'  *•  9*  P^*^  Moile.] 

Drtic,  pJ  [4i  ^^  *f  *  "^^"  promifes  a  phyfician,  or  furgeon,  a  certain 
161.  cites  fum  t9  eure  fi^ch  a  poor  rnari^  an  a^Uon  lies  if  he  cures  him. 
s.c.  17E.4.  5.) 

Br.  Dettc,         [5.  So  if  a  man  promifes  a  labourer  certain  money  for  repair^ 
pi.i 61. cites  ijfg  fucb  a  waf^  which  is  an  highway^  an  ai^ion  of  debt  lies. 
•    •  17E.  4.  5.] 

[6.  If  i<.  at  the  reqvejl  of  B.  and  for  the  proper  debt  of  B* 
delivers  money  to  T.  S:  to  be  repaid  to  A,  by  B,  upon  requeft^ 
A.  may  have  an  afiion  of  debt  for  the  money  again  ft  B.  for  this  is 
a  plain  contrafi  between  them^  fcilicet,  that  if  he  will  pay  at  his 
requed  a  debt  that  he  owes  J.  S.  he  will  repay  him.  ^<ltch. 
18  Car.  B.  between  Adrian  Henrick  and  Inigo  ae  Tafles  comes 
^ate  adjudged  per  totam  Curiam,  this  being  moved  in  arreft  of 
judgment  after  a  verdid  for  the  plaintift'.  Intratur,  Tr.  18  Car. 
Rotulo  366.  and  after  affirmed  in  a  writ  of  error  in  Banco  Regis.] 
[7.  Iflpromife  y.  S,  a  certain  fum  for  the  commons  of  y.  IK 
an  action  of  debt  lies  for  it.  17  £.  4.  5.  for  the  law  intends  that 
J.  S.  is  fuch  an  one,  by  whofe  fer^^ice  I  have  advantage.] 

[8.  \f  A,  buys  of  me  certain  cattle  for  a  certain  Jum^  and  B,  at 

the  fame  time  undertakes  to  pay  ity  if  A.  does  not  pay  it  at  the  day; 

if  A.  does  not  pay  it,  yet  debt  lies  not  againfl:  B.  for  it  founds  in 

covenants     18  £.  3.  13.  it  feems  it  is  fo  to  be  intended.] 

s.p  though       [g.  If  J.  retain  a  carpenter  to  build  an  houfe^  and  that  he  Jbalt 

Jolc  buUt*  *^^^  40^. /«^  tf^^  doing  thereof  J  an  aftion  of  debt  lies  for  the  40s. 

lor  anolher    37  ^*  ^*  9*] 

peHon. 

Co.  J.  541.  pi.  4.   IJil),  1^  Jac.  B.  Rt   Per  Cur*  Obiter.  ■  -  *    S.  P,  Arg.  Crg,  Cr  19^  iapl.  i\ 

cilrj  3;  H.  6.  10. 

[10,  If 


*fiO-  ff -C  recoHfirs  lo/.  cgainft  A,  and  5.  comn  1o  C  and  fay  s^ 
4Rat  if  he  will  rtUafe  the  loA  to  A.  that  Z^r  will  be  his  dehUr^  and 
ht  accordingly  releafcs  the  lol.  to  A.  yet  no  adion  of  debt  lies, 
f6r  that  it  founds  in  covenant,    9  H.  5.  14.] 

[n.  If  J.  retain  a  counfellor  for  a  year  for  4OJ.  Dibt  lies  for 
this  40i.    37  H.  6.  8.  b.] 

[12.  If  a  fl ranger  comes  to  an  attorney,  and  retains  him  to  he 
attorney  far  J,  S.  in  an  action  between  him  and  J.  D.  and  he  is 
his  attorney  accordingly,  he  may  well  hiaintain  an  aiJlion  of  debt 
againfi  J,  S.  for  his  fees,  though  this  retainer  by  the  ftranger  was 
maincainance  in' the  ftrang^r  j  for  between  J.  6.  and  the  attorney 
this  is  lawful,  and  fo  the  confide  ration  not  agalnft  law.  H.  38. 
El.  B.  R.  between  Truffel  and  M onflow  adjudged  upon  de- 
murrerr.  ] 

13.  If  z  follicitor  cfj.  S.  comes  to  an  attorney  de  banco,  and  re-  ^  332  "|* 
tains  him  to  profecute  a  fuit  in  banco  for  the  /aid  J.  S.  again/i  aRo.l.Rep.^ 
J.  D.  capiendo  of  the  follicitor  pro  fiodo  quoHbet  termino  y.  ^d.  l^^^'^' 
ultra  alius  mi/as  ^  expemas  per  ipfum  circa  profccutioncm  feftx  ^^^^^^t' 
pracd'  *  dejjonendas ;  in  this  cafe  an  f  aSion  of  debt  ties  by  tke  at-  firmed.— 
torney  agairjl  the  follicitor  for  his  fees  and  expences  difburft  in  this   r--^'*'^ 
fuit,  for  that  the  contraft  is  made  between  the  follicitor  and  attor-  tj^''j^' 
ney,  in  the  name  cdf  the  follicitor  himfelf,  and  not  in  the  name  of  ^VoX^^. 
his  malVer,    P.  16  Jac.  B.  R.  R6t.  416.  adjudged  in  a  writ  of  s.  c^diid 
error  between  VVoodhoufc  and  Bradford,     i  have  a  copy  of  the  - — See  tit. 
«*cord.J  (R)  p,.%. 

Bradford  v.  Woodhoufe,  S.  C.  ind  the  notci  tncrc. 

[14,  So  if  J.  S.  ajlranger  for  any  thing  that  appears  by  th?  re-  Cro.C.io;. 
Vord,  comes  to  an  attorney  de  banco,  and  retains  him  to  profecute  a  \\^  {J^ 


the  attorney  againfi  J.  S,  becaufe  he  made  the  coritrajSt  in  his  own  m  b.  r. 
riame,  and  it  fhall  be  intended  that  he  ftall  have  bendfit  by  it,  '^^'^fs;^;^ 
and  it  cannot  lie  in  the  conufance  of  the  attorney  how  he  is  con-  jj,*g^cn/ 
kerned  that  retains  him.    Contra,  Tr.  6  Car.  B.  K.  between  Tre-  beieverfed. 
Villian  and  Sands,  in  a  writ  of  error,  rcfolved  per  Curiam,  againft  ^'J^^,f  ^||- 
the  opinion  of  Jones,  that  debt  did  not  lie,  but  that  he  is  put  to  j.ofc.  b! 
his  adion  upon  the  cafe,  and  they  gave  a  peremptory  rule  for  the  being 
xeverfalof  the  judgment;   but  this  was  afterwards  ftaycd,  upon  ^Jj^f,;^ 
information  that  the  parties  were  about  a  compofition,  which  in-  ,i,„  ^^^^    * 
tl-atur.    Mich.  4  Caroli.  Rot.  96.     I  my  felf  was  of  counfcl  with  poim  wu 
Trcvillian  the  attorney.]  ^'^"^  ^, 

fore  them  ;   aod  that  they  were  of  the  fame  opinion,  that  debt  lie*  not,  but  only  an  aftion  on  ihc 

cafe. S.  C.  cited  All.  6    Mich.  a2  Car.  B.  R-  Roll,  faid,  thai  the  judgment  v»as  not  rcvcifcd 

4^  cHe  Roll,  and  tbatiiis  opinion  was,  that  the  j^dgm(^nt  wai  tood.-- $.C.  denied  to  be  law. 

«  Show.  421.  pi.  387.  Hill.  36  &  37  Car.  a.  B.  R.  and  held,  that  the  exprcft  protoife  will  well 
raifc  an  aaioni  and  the  Ld.  Ctr.  Jullicc  (aid,  that  he  thought  Roll*,  argument  in  that  cafe  wa.  not 

to  be  anfwercd 7  Mod.  148.  Hill,  i  Ann-  B.  R.  Arg.  citei  S.  C.  aa  adjudged,  that  an  inde- 

biutua  alTumpftt  will  not  lie;  and  by  Holt  Ch.  J.  Ibid.  149.  an  indebiiatua  will  not  he  for  being 
»A  aitbrncy  to  a  thiM  perfon,  becaufe  iH  that  taTe  hia^eing  ad  aitorncyorf  re«o«,  n  what  inmlea 
Wm  to  d*bi ;  and  thertrfpre  if  anotbar  doet  promifc  to  pay.  yet  he  for  whom  he  «  an  aiiorney  oa 
iKtrd;  ii  aoi  difcbarccd,  ^d  ihcTcl«re  the  other  cannot  in  that  cafe  be  riable  to  an  indebitatua. 


31^  Deiin 

15.  Ia  debt  tbe  count  was  fir  10/.  v^  vaiiiiim  oM  fir  i6oif» 

thi  nfidui  which  hi  bad  bail  to  re-bail^  ice.  and  held  good ;  for  in 
debt  and  detinue  the  warrant  of  attorney  and  tbe  efibign  fhall  be 
in  placito  debiti.  The).  Dig.  84.  Lib.  9.  cap.  5.  S.  29.  cites 
Pafch.  mE.  3.  Brief  a88. 

x6.  If  a  man  puts  bis  cloth  to  tbt  taylor^  who  mahs  of  it  a  robe 
and  Acs  not  agree  fir  the  price^  the  tax}or  fhall  not  have  adion  of 
debt.  Other  wife  it  is  of  visuals  arufivine  in  a  tavern ;  for  there 
price  is  afceruined  by  the  clerk  of  the  market.  Br.  pette,  pl» 
158.  cites  12  £•  4.  9«  per  Bryan. 

17.  Debt  does  not  fie  for  f^arriage^money  i  for  ^9  defendant 
who  (hould  render  the  money  for  the  marriage  of  his  daughter  has 
not  f^idpro  quo.    Br.  ContraS.  pi.  14.  cites  15  £.  4.  32. 

18.  There  is  a  diverflty  between  debt  and  afTumpfit.  In  af», 
fimpjit^  it  is  not  neceflary  tl^at  (he  contraSl  to  be  eodem  inftante,  but 
it  fuffices  if  there  be  inducement  enough  to  the  promlfe,  and  though 
it  is  precedent,  it  is  not  material ;  hut  in  debt  it  is  requifite  that 
benefit  come  to  the  party,  otberwife  for  want  of  quid  pro  quo  debt 
lies  not.    D.  27X.  b.  pi.  29.  Marg.  cites  28  &  29  Eliz. 

19.  Error  ot  a  judgment,  where  the  plaintiff  declares  his  deb% 
for  256/.  for  feveral  retainers  to  embroider  feverat  gowns  \  error 
aifigncd,  becaufe  the  plaintiff  declares  (inter  alia)  that  the  defend^ 

[  3«5  1  ^^t  retained  him^  fuch  year,  day,  and  place,  to  ewjbroidex  a  Jattin 
gtnun  for  a  tnaid  fervant  of  her  daughterly  and  to  take  for  it  40s. ' 
ami  the  embroidering  of  another^ s  goivn^  is  no  good  confideration  j 
but  the  Court  held  it  to  be  a  good  confideration^  in  regard  he  did  it 
at  her  requefl,  and  he  may  have  debt  or  ajfumpjit.  Cro.  £.  880^ 
pi.  II.  Fafch.  44  Eliz.  B.  R.    Shandois  y.  Simpfon. 

20.  An  a£Hon  of  debt  brought  for  foUiclting  a  caufe  in  B.  R. 
and  it  was  a  judged  by  the  whole  Court,  that  an  adlion  for  debt 
for  flic!tor*s  feesy  would  not  lie,  but  ought  to  bring  an  adion  of 
the  cafe  J  and  afterwards  the  CouH  held,  an  a&ion  of  the  cafe 
would  not  lie.    l^rownl.  73.    Leech  v.  Phillips. 

21.  An  executor  brought  an  a£iion  of  debt  upon  a  promifi  made  to 
the  tefiatorfor  bringing  up  of  children  and  teaching ;  and  after  a  ver- 
dict for  the  plaint!^  upon  nil  debet  pleaded,  it  was  moved  t^tizt  debt 
would  not  lie  in  the  cafe,  becaufe  it  was  not  laid  that  they  w^re  the 
plaintifTs  children.  But  the  opinion  of  the  Court  was  for  thei 
plaintiff.    All.  6.  Mich.  22  Car.  H.  R.    Hains  v.  Finch, 

^  2.  Debt  will  lie  upon  a  pronufe  made  by  a  Jlranger^  as  in  N*  B. 
X22.  KL.  If  one  promifes  money  to  another  Jir  marrying  of  a  poor 
virgin ;  debt  lies.  All.  6,  Mich.  22  Car.  B.  R.  Haines  v« 
Finch. 

(E.  2)     Coniideration  Good ;  though  (here  is  not 
Quid  prQ  Quo. 

I.  I F  I  promrfe  to  y.  S.  20/.  to  carry  tbi  com  ef  W.  N,  to  D. 

X   ^d  he  does  jt,  be  mall  have  debt  againft  me,  and  yet  I 

bav« 
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have  riot  qaid  pro  quo,  per  Davers ;  and  Danby  agreed,  that  debt 
does  not  lie— Per  Moylot  if  I  retain  a  carpenter  to  make  a  houfe 
for  lol,  who  does  it,  adion  of  debt  lies,  and  if  I  pr^mife  a  furgetm 
xoA  to  cure  J,  N.  and  he  does  it,  debt  lies  againft  me,  Br.  Con- 
trad,  pi.  17.  cites  37  H.  6. 8, 

2.  In  debt,  a  m^ji  feifed  in  right  of  his  wife  fold  AflO  0aksfor  2oh 
and  the  vendee  took  20a  in  the  life  of  the  feme ;  the  feme  diedj  the 
baron  not  being  tenant  by  the  curtefy^  the  heir  entered^  and  the  baron 
brought  debt  rf  loL  For  the  vendee  had  paid  the  other  lol.  in 
the. life  of  the  feme;  and  p?r  tot.  Cur.  becaafc  the  eontra£i  was 
good  at  the  time  of  the  bargain^  and  is  intire,  and  cannot  be  fevered, 
and  he  has  part  of  the  oa'ks,  and  might  have  taken  all  the  400  in 
the  life  of  the  feme,  and  did  not,  therefore  it  ts  his  folly,  and  he 
(hail  render  the  intire  fum.    Br.  Contrafl,  pi.  ^6.  cites  18  E.  4.  5. 

3.  But  conirz  if  a  day  of  the  cutting  had  been  agreed^  and  he  had 
Dot  cut  before  fuch  a  day,  and  the  feme  died  befqre  tbi  day.  Debt 
does  not  lie,  for  he  has  not  quid  pro  quo.    Ibid. 

4*  If  I  take  another  man*s  horje  and  fell  him  for  10/.  and  .the 
fwner  retakes  him,  yet  debt  lies  of  the  lOl.  for  the  contra^  was  ex^ 
ecuted  by  delivery  of  the  horfe,  ct  expe£let  emptor.  Ibid,  per 
Vavifour. 

5.  So  per  Littleton,  if  the  horfe  dies  in  the  ftahle  of  the  vendor 
mefne  between  the  iale  and  delivery.  Br*  ContraA,  pi.  a6.  cites 
j8  £.  4.  5. 

6.  But^  per  Brian  J,  fcl.  22.  if  I  fell  a  horfe  for  jol,  I  may  rf- 
tain  the  horfe  ////  /  am  paid,  and  yet  I  (hall  not  have  an  a^lion  of 
debt,  till  the  horfe  be  delivered,  sind  yet  by  the  bargain  the  pro- 
perty is  in  the  buyer.    Ibid. 

7.  But  if  the  buyer  tenders  the  moneyy  and  the  other  refufel^ 
there  he  may  take  the  horfe^  or  have  an  adlion  of  detinue.    Ibid. 

(F)     Conjtderaiion  pajfed.  C  334  ] 

[l.  1  P  I  promife  my  bailiff,  upon  his  accounting  to  me^  to  pay  bin^ 
I     ^L  at  a  day  certain  for  his  fervice  pajiy  this  is  no  good 
confideration  to  maintain  an  a&ion  of  debt,  becaufe  the  fervice 
was  ended  b  -fore.    29  E.  3.  26.] 

[2.  In  an  a£tion  upon  the  cafe^  if  the  plaintiff  declares^  that  the  Stv.  6. 
defendant  was  indebted  to  him  20/.  pro  parte  pretii  diverforum  merci"  ^*^*\  ^' 
moniorum  V  merchandizarum  by  the  plaintiff  to  J,  8,  being  ajiran^  ^jc^%^ 
gery  at  the  injlance  and  requejl  of  the  defendant^  ante  tempus  illud  judged,  and 
venJitorum  iff  delibefatorum^  ^  pro  quibus  mercimoniis  &  mer-  *"°'' . 
chanJiyJs,  the  defendant  ante  tunc  promiferat  to  the  plaintiff  to  fee  ind**er.or 
the  plaintiff  fatisfied  \    tf  fie  indebitatus  exijlensy  he  promi^d  to  pay  •fligncd, 
bim  at  a  certain  day  j  this  is  no  good  coniideration ;    for  upon  his  ^^!„*J°o""°* 
pwn  (hewing,  it  appears  that  this  was  not  any  debt,  nor  could  he  whet^M^nhc 
have  an  adion  of  debt  for  it,  but  only  an  adion  upon  the  caf<^  judgment 
upon  the  promife,  inafmuch  as  this  is  a  collateral  promife,  and  not  7e,*fJdor 
.in  nature  of  a  debt,  for  the  debt  was  made  upon  the  fale  of  the  not. 
goods  to  J.  S.  and  between  them  \  and  though  this  was  at  the  re- 

B  b  4  queft 
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queft  of  the  defendant,  yet  this  requeft,  without  more,  did  not 
make  any  debt  in  the  defendant  withoul  the  promife,  which  was 
made  at  another  dayi  and  though  the  requeft  was  fufficient,  with 
the  promife,  to  maintain  the  adion  upon  the  promife,  yet  this  did 
not  make  it  a  debt  in  the  defendant  \  and  alio,  this  is  but  a  condir 
tional  promife,  fcilicet,  that  if  the  faid  J.  S.  did  not  pay,  that  he 
himfelf  would.  Tn  22  Car.  B.  R.  between  Cogan  aiul  Green, 
adjudged,  per  Curiam,  this  being  moved  for  error  upon  a  judgment 
..  jQ  banco}  which  intratur  in  banco.  Tr.  2i  Car.  Rot. 390.  and 
now  the  firft  judgment  was  affirmed.] 


(G)     Where  Debt  lies. 
The  G//i  of  the  Aaion. 

4  Rep.  49.  ^t.  TJ^Oft  arrearages  of  rent  0/  a  freehold^  during  the  time  of 
t^fiiiUii^  j^     ^^  continuance  of  ih$  freehold^  debt  does  not  lie.    6  H. 

4.  7.  b.  adjudged.  19  H.  (•)  6.  29.  47.  17  E.  3.  48,  72.  b.  39 
^.  ^  ^  E.  3.  22.  agreed.  Contra,  3?  E.  3.  10.  admitted.  Contra,  20 
ETit.C.^.  E.  3,  64.  admitted.] 

in  Ognell'i 

cafe,  S.  P.  SVtfgy.  cmf.  14.  S.  4.     Enafis,  that  itJkAll  ht  Imfmt  far  amy  ftrftt^  lurvitt^ 

reni  due  uj»(^  any  l^fe  (or  lifci  to  bring  an  m&ioH  ^debt  furjutb  arrears,  at  npom  a  kafefirjtartn 

[2.  ffljere  a  man  rnay  have  annuity^  he  fhall  not  have  an  a£Uon 

of  debt.    8  H.  6.  6.  b.  agreed.] 

Roll.  t!t.  f  2.  If  a  man  grants  to  another  lo/,  every  year  hejhall  he  reRdint 

(A)"pi"^i\     witbin  fuch  a  parifh,  the  grantee  cannot  have  debt  for  it,  out  an 

citei  7  h!     annuity^  for  this  is  annual  at  his  will.    4  H.  6.  91.  b.  8  H.  6.  7,] 

6.  19.  b; 

S.  P.  •  '  ' 

C  335  1  f+*  ^^  *  ^^^  makes  a  feoffmnt  in  fee^  referving  a  reni  for  ten 
years  to  htm  and  his  heirs^  debt  lies  for  this  rent,  for  it  is  but  a 
chattel.] 

[5.  So  if  a  n»n  leafes  for  Ufe^  rendring  a  rent  for  one  yejgr^  debt 
lies  for  it,  for  this  is  but  a  chattel.] 
Co.  Litt.  [6.  &  if  a  man  leafes  yor  f^»  yearsy  rendring  lol.  rent  to  hinjL 

S*c  *'  *^d^  ^      *'^  heirsy  upon  condition  to  have  a  fee^  and  if  he  pirforms  the 
thai  Hc?ic    condition  referving  20/.  per  annum;  though  the  fee  paffes  prcfendy, 
CK.  J.  of     yet  it  feems  debt  lies  for  the  rent  before  the  condition  performed, 
t^e  n.ifr*^  for  before  that  it  is  but  a  chattel.    7  E.  3.  Dct.  147.  adjudged.] 
thai  duiing  the  term  the  IciTcc  bad  only  for  years,  and  therefore  tbfe  aOion  of, debt  is  matntiir^abif. 

Whfr'cew-  ^  [7.  If  an  annuity  be  granted  and  a  pomine  p^ena  every  day  that 
m.de  y*  *'  *s  arrear,  if  the  nomine  poene  be  forfeited,  debt  lies  for  it.  20 
tithes  of  an  H.  6.  6.  ,  Contra,  8  H.  6.  6.  b.  Dubitatur,  7  H.  6.  40.]. 

annu'ny  in 

pcrprtuity  In  fee  Jlmple,  between  the  parties  and  tbetr  fuccefibrs,  and  fir  default  of  payment «  ^ 
naity.  debi  \\e%  ol  thepenaltyt  though  the  animity  be  res]  and  inhemance,  quod  aoia.  Br.  DeitCt 
pi.  (>6  cites  1 1  H.  4.  8^.  by  the  bcft  opinion.— —S.  P.  Br.  Dette,  pi.  201.  cttet  S.  C.  tod  7  U. 
6-  >9  39-  And  per  Skrene,  if  rent  cbarge  be  granted  to  ine»  and  if  it  hjt  arrc^r  that  1  Ihall  ha«e 
fuch  4  penalty,  I  may  diftriiin  for' rent,  and  alfo  fur  the  penalty ;  ou«re  iodei  fpr  it  feems  tbit  Im 
cannot  unlcfs  the  dc^d  esprcil  thitl^e  IDty  diftriin  for  boih,  - 

«,  If 


[•8.  If  By  prefcription  the  hurgeffis  of  a  town  Might  §v$ijyemt  U 
eiiSf  a  man  to  collect  the  nnts  of  the  hrd^  and  that  he  ought  to  p^y 
to  the  lord  zts.for  the  profit  of  the  markety  an  a^ion  of  debt  lies  for 
every  22s.  by  the  lord,  for  that  though  this  be  an  inheritance,  ytt 
it  is  a  particular  dutv  bv  every  coUeSor.  '  xi  H.  6.  14.  b«  is»  mat 
the  executor  of  the  lord  fh^ll  have  an  action.] 

[9.  Debt  lies  for  the  arrearages  of  the  rent  ofafreehoUL^  fcilieet,  Oebtofiot 
for  life,  after  the  ejiate  dctermmd.    10  H,  6.  ii,  11  H,  6.  15,  19  "alhirMte 

H.  6.  25.J  4»finiamt 

held  to  hi« 
for  term  of  his  hfi  certain  land,  rendrr'mg  20/.  fn  amt,  the  revirfioH  /«  tht  plalmtiff^  ^dfurrmdntd 
U  the  flalntiff^  f»vtMg  bis  aSiion  of  the  arrearaget.  And  per  Kirton,  be  has  noc  (htwn  of  who(b 
2«afe  be  holcu,  and  yet  ha»  broaghi  debt  of  aol.  of  the  arrearages  of  the  reati  judj^mci^  of  tfaecoant* 
quxre  inde;  for  it  was  not  denied,  but  that  the  afiioA  of  debt  well  liei^  Br.  pette^  pU  aa.  cka« 
38  £.3.10, 

[10.  If  a  man  takes  ajeigntorefs  to  his  tuife^  who  dies^  the  harom 
fhaUhave  debt  for  relief  fallen  during  coverture.     JO  H.  6.  11.  b.] 

11.  Where  annuity  granted  per  auter  tz/V,  or  for  years  expires 
pending  writ  of  annuity  thereof  or  before^  he  fliafl  not  recover  by 
writ  of  annuity,  but  is  put  to  the  adion  of  debt,  .Br.  Dette,  pL 
203.  cites  34  H.  6.  20. 

12.  If  a  man  lofes  his  goods* ^nd  y.  5.  finds  them^  and  after  feJb 
them  to  the  firji  owner  in  market  overt  for  certain  money^  quaere  if 
the  vendor  be  barredln  aftion  of  debt  for  the  money  or  not  j  for 
the  lale  fcems  to  be  void  ;  for  the  promife  was  never  out  of  the 
owner ;  for  if  the  difleifor  comes  upon  the  land  and  infeof]^  the 
ilifleifee,  this  is  a  void  feoffment  and  remitter.  Br.  Property,  pi. 
27.  cites  7  E.  4.  15. 

13.  In  debt,  where  a  man  is  bound  to  appear  upon  writ  at  a  cer^ 
tain  dayy  it  is  no  plea  that  the  writ  is  not  returned,  for  he  may 
have  fpecial  entry  of  his  appearance,  but  it  is  a  good  plea  that  the 
bailiff  to  whom  he  is  bound  kept  him  in  prifon  till  the  day  of  his 
appearance ;  for  he  fhall  not  gain  a  forfeiture  by  his  own  a£t.  Br. 
Dette.  pi.  109.  cites  9  E.  4.  23. 

14*  If  a  lejfor,  borrow  of  his  UJfee  for  years  20/.  and  after  by  deed  f  ^  afi  ^ 
indented  between  them,  the  UJfor  grants^  that  his  lejfee  Jhould  recoupe  "* 

the  rent  until  he  flxtuld  be  paid  the  2o/.  the  leflee  cannot  here  have 
a  writ  of  debt  for  the  20I.  becaufe  he  had  eftopped  himfelf  by  deed 
indented  to  be  contented  another  way,  viz.  by  way  of  recouper  of 
his  rent.  But  otherwife  it  is,  where  a  man  owes  me  20I.  and  I 
grant  to  him  by  indenture  that  he  may  levy  the  money  of  my 
eoods.  Here  he  has  his  cledion,  whether  he  will  bring  a  writ  df 
debt)  or  levy  it  of  my  goods.  Keilw^  II2.  b.  113.  a.  Cafus  in* 
^iperti  temporis.  Anon,  cites  2  R.  3*  pi.  15.  S.  P. 

I5«  P.  granted  an  annuity  of  5l.  per  annum  to  "R.for  iwo^years^  b«c  in  Gf«. 
payable  at  AftchaelmaSi  or  within  Jixteen  days  after  i  in  debt  for  this  ^\  S.  pi.  i- 
5I.  i^hantifl declared^  that  it  was  in  arrear  at  Michaelmas^  et  adhuc  ^j^J*  ^^^ 
aretro  exifiit ;  defendant  demurred,  it  was  infifted,  that  debt  lies  field's  cifc« 
not  for  this,  annuity  during  the  two  years  but  a  writ  of  annuity »  *'  ^\ . 
I^utper  Cur.  debt  lies,  it  boing  a  grant  for  years  i  for  it  is  Igr  the  'g'thciul* 
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liectiaC.B.  deed  as  a  contrad.    Cro.  E.  268.  pi.  4.  HIII.  34  Ellz.  B.  R. 
^,^«;;;':'**  Brown  V.  Pendlebuiy. 

uuiiy  lor  yeirt  cannot  hive  in  16100  of  debt  ht  the  arretraget,  during  the  terra  in  the  aonaity.  ^ 

16.  If  gwds  be  fawmd  for  money,  and  the  goods  be  demanded 
end  detained^  wherebv  the  whole  property  is  in  the  pawner;  there 
the  party  who  had  the  pawn  may  maintain  debt  for  his  money. 
Per.  Fleming  Ch.  J.  and  not  denied.  Yelv.  179,  Trin,  8Jac. 
B.  R«  in  the  cafe  of  RatcltfFe  v.  Davis. 

xy.  So  if  goods  piriJhabU  in  their  nature  bt  pawned^  and  they  dp 
rijb  of  their  own  accord^  then  debt  may  be  brought  for  the  money. 
Per  Fleming  Ch.  J.  and  not  denied.    Yelv.  179,  Tfin.  8  Jac 
B.  R.  in  cafe  of  RatcKfFe  v.  Davis. 

18.  For  the  arrears  of  an  annuity y^r;^/^rj  an  adron  of  debt  lier^^ 
but  not  for  the  arrears  of  an  annuity  for  lifey  or  in  fife^  Bulft,  15  x. 
Trin.  9  Jac.  in  cafe  of  Lucas  v.  Fulwood,  alias  Ward.  Arg.  citod 
to  have  been  fo  adjudged, 

19.  If  lejie  for  years  grants  annuity  fir  years  to  another,  debt 
lies  for  it  j  per  Yelverton  J.  Bulft.  151.  Trin.  9  Jac.  in  cafe  of 
Lucas  v.  Fulwood  alias  Ward. 

p*fch***  ^^*  ^5^''  ^^^  years,  rendering  rent,  zranted  the  rent  j    the  lejie 

C«r.t.'B?R.  trtiomedi  the  grantee  of  the  rent  brought  an  a£Hon  of  debt  againfl: 
Kobins  v.  the  le^Tee  for  rent  arrear  after  the  attornment;  and  upon  demurrer 
^°  fli*'  ^d  *^  ^'"^  ixififted  that  this  aSion  of  debt  would  not  lie,  becaufc  ther^ 
Sw  Court*  was  no  privity,  the  reyerfion  being  ftill  in  the  leffbr  j  but  pef 
divided.  Curiam,  the  atUrn/^enf  n^idt  a  pripltyy  and  judgment  for  the  plains 
whereu|»n  ^[ff^    ^  Jo.  I.  Mich.  22  Car.  2.    Goodman  V.  Packer. 

It  was  ad-  "^ 

journed  into  the  Exchequer  Chaml^er,  but  on  thp  puMifhing  of  the  cafe  of  Aaot  v.  Watki  ns,  tn 
Cro.  C.  637.  6ji»  where  it  wa»  adjtidged,  thai  (uch  a£kion  waa  maintainable;  the  parti«a  before 
nay  argument  in  the  £xcheqoer  Chamber  agreed,  and  |be  rent  w«<  pai^  without  any  mqre  ado. 
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Matter  fubfequent. 

Br.  Debt,  j- j^  T  f  the  rent  of  the  very  tenant  he  arrear^  and  after  the  lord 
J.cits"p!  X    oUens  the  feigniory.  yet  he  (hall  not  have  debt  for  the  ar- 

thoiigh  the*  rearages,  becaufe  thcfreeholaofthe  rent  continues.  19  H.  6.  42.  b.  j 

tcnam  at- 

torni.    Per  Fafioo< 

Br.  Debt,  [2.  So  if  a  man  kafisfir  lifiy  rendring  rent,  and  after  arrearages 
S.(?&S.p!  i'^^^ur,  and  the  ieffir  grants  9ver  the  reverfion^  to  whom  the  tenant 
Per'paftoni  attoms^  yet  he  mall  not  have  debt  for  the  arrearages,  becaufe  the 
thella^of*  ^^^^^^^^  ^^^^  ^^^  continues.    19  H.  6.  42.  b.] 

Che  party  himCelf, 

^  '^  '  •  [3-  If  *  parfon  hath  an  annuity  in  fee^  and  leafes  it  to  anotfier^ 
ty  or^r^  y^tfr#,  and  after  arrearages  incur,  the  lefTor  (hall  not  have  an  afiion 
(crvtce  to     of  debt  during  the  years  for  the  arrearages  fo  long  as  the  eftate  of 

inheritance 
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inhirltmii  9f  tbi  annuity  contintas.  Micb,  1649^  between  *  Tin-  »ewd  my 
tal  and   Harrington^  adjudged  in  arreft  of  judgment.     Intrati|r  grVo'tu'for 

1/545,    Rotp  1612.]  yeiritoJ.S. 

•od  the  an* 

fioity  or  tbt  rent  fcrvice  it  arrctr,  nnA  the  term  expires,  J.  S.  (hall  have  debt.  Br.  Debt,  pi.  93. 
citet  19  H.  6.  41 .   Per  Afcue.  [The  Year  Book  it  of  an  annuity  grantrd  by  me  to  B.  and  his 

heirs,  aod  by  B.  granted  to  J.  S.  for  years,  snd  the  aonuity,  dec.  being  arrear,  the  term  expires,  tho 
teraor  (hail  have  writ  of  debt,  ^fays  the  old  edition,  but  the  new  edition  fays  driioue,}  and  yet 
the  aoouity  continues;  and  fo  ot  the  rem  fcrvice,  notwithftanding  the  franktenement  continues  im 
ne.    to  H.  6.  41.  a.]  *  Sty.  a6s.  S.  C.  u  was  nmved,  that  he  ought  to  hsve  brought  a 

writ  of  annuity,  aod  cited  6  I|,  4,  7  &  9  H,  6.  94*  The  judgo^efit  WM  PfreiM  t\\\  the  plaiuuff 
(nonld  move. 

J  4*  If^^ihimlh^iSi  an  annuity  in  fee  in  the  right  of  his  church,  Br.  Debt; 
after  iijearages  incurred  he  rejtgm^  he  (hall  have  debt  for  the  5*J[3-  e»^ 
axVearages,  becaufe  the  perfon  of  the  grantor  was  at  all  times  Fuithorpe, 
chargeable  before  in  annuity,  and  now  the  manner  of  the  a^on  is  •^^  Paftoa, 
ibanged  into  debt  far  necejftty.    Dubitatur,  19  H.  6.  41.  b.]  d!i\nm  lie. 

but  Afcuc  and  Nowton  contra.  And  Brooke  fays,  that  the  beli  rcafon  as  it  ferms  that  the  aftiom 
di^  not  lici  is,  becaufe  it  waf  the  follf  of  the  plaintiff  hiihfelf. 4  Rep.  48.  b.  49.  b.  cites  S.  C. 

[5.  80  if  a  parfon  hath  an  annuity,  and  he  is  deprived^  he  fhall 
liave  debt  for  tbe  arrearages  due  before.    19  H.  6.  42.  b.] 

[6.  So  he  (hall  have  debt  for  the  arrearages  after  a  recovery 
againft  him  and  the  patron  in  a  quare  impedit.    19  ti.  6.  42.  b.J      e^mm^^^'^my 

[7.  If  lejlee  for  Ufe  of  a  rent  acknowledges  a  Jtatute^  and  after    Fol.  596. 
releafes  to  the  terfenant^  and  then  the  Jtatute  is  extended^  and  after  ^^*-v— -* 
the  rent  is  arrear,  the  tenant  by  the  fiatute  (hall  not  have  an  a6Hon  ^  ^^iirh*^^ 
of  debt  for  the  arrearages  during  the  extent ;    for  though  in  truth  5  jac.^c.B. 
the  fireehold  is  exttnd  by  the  releafe,  yet  as  to  him  it  is  in  efTe,  liiiingf- 
otherways  the  extent  lay  not  \   and  during  the  continuance  of  the  ^"^*  "[*• 
freehold,  debt  lies  not,  though  the  tenant,  by  the  ftatute,  hath  but  foUed  ac. 
a  chattel,  for  this  is  derived  out  of  the  freehold.    HilL  4  Jac.  B.  cordingly. 
between  Duncombe  and  Lillington,  per  Curiam.] 

[8.  The  very  lord  (hall  not  have  an  adion  of  debt  for  aid  to 
m^ry  his  daughter,  or  make  his  fon  a  ktught.    Co.  Lit.  47.  6.] 

[9.  \So^  The  very  lord  (hall  not  have  an  adion  of  debt  for  ^'*  f  ^'ig  1 
lirfdue  to  himfelf,  for  this  is  part  of  bis  feigniory,  and  he  may  dif-  s.  p.  But 
train  for  it.    Co.  Lit.  47.  b.]  €ontrm^bh 

for  they  may  have  debt  of  it ;  for  it  ia  not  annual.    Br.  Detle,  pi.  193.  cites  7  H.  6.  13.   Per  Rolf. 

And  udmMJtytvr  of  s  lord  brought  adton  of  debt  of  the  relief,  which  fell  in  the  time  of  the 

imcttate,  and  the  defendant  pleaded  in  barr,  and  therefore  it  feems  that  it  lay  clearly;   for  he  did 

not  demurr.    Br.  Dette,  pi.  iga-  cites  Trin.  38  H.  8.  Rot.  508. Co.  Lilt.  83.  a.  ad  finem. 

S.  P.  Kelw.  133.  a.  pi.  11 1.     Fer  Keblc,  e  contra,  becaufe  it  ia  only  an  acknowledgment  to 

be  made  to  the  lord  alter  the  anceflor's  death,  and  is  not  of  the  fame  nature  as  the  rent  is;  for  a 
man  cannot  have  a  precipe  quod  reddat  of  it  as  he  msy  of  the  rent ;  befides,  it  is  not  annual  but  • 
eafualty,  i^hieh  perhaps  the  lord  may  not  have  in  aU  bis  life,  Dal.  17.  pi.  6.  Aono  1  &  • 

P.  Ic  M.  by  the  greater  opmion,  the  lord  himfelf  may  have  adion  of  debt  for  relief,  becaufe  it  ia 
aot  annual  as  other  Cervices  are.  4  Rep.  49.  b.  that  the  lord  himfelf  fhall  diftraio,  and  (ball 

not  have  adioa  of  dcbtf  and  cites  7  H.  6.  13.  and  as  AiC  5>.  See  tit.  Tenure  (N.  a]  per 

lotttm.  • 

[10.  [&]  The  very  lord  fball  fiot  have  an  aSion  of  debt  for 
afcuage  due  to  himfelf  for  the  caufe  aforefaid.    Co.  Lit.  47.  b.] 

[11.  If  a  rent  be  referved  upon  a  (eafe  for  life^  after  the  death  of^-  ^^. 
(hi  Uffeoy  debt  lies  for  the  arrearages  before  %  for  now  the  freehold  f^'gf'^f^J 


IS 


cites 


s.  ?,  Fer  IS  determined,  and  it  is  changed  into  a  imitraB.     lo  H*  6«  it. 

fuhll6rp.       jj  j,^  ^    ,^  J 

•  Br.  Deb«,      [i2.  5tf  if  a  leafc  be  for  the  life  of  another,  and  ceftuj  que  vie 
pi.ir6.Lite»  j^^^  j^jgj,  ji^g  j.gj^|  jfKurred.    lo  H.  &•  41,  b.  *  30  E.  3.  22.J 

s^E.  3  ts.  -^  ^  *"  **  •* 

[but  ihc  oiher  ediikmt  arc  39  E.  3.  ta.] 

S.  P.  by  F»It1ioTp,  J.  Er.  Debt,  pi.  93.  citx*s  19  H.  6.  41.— S.  P.  Br.  Drbt,  pi.  90.  citrs  t^ 
H.  &.  t^.  b«t  markrs  t  quaere  if  tn  otcupAnt  enters  where  IcfTce  himfclf  diet,  if  he  (hall  not  render 
liic  rent,  and  ft^t,  it  fecms  he  fliall  by  d.llirfi,  but  not  by  aftim  of  debt,  during  the  life  of  ceftuy 
^u^  ^ie.-.«.-«||r.  Oebt.  pi.  195.  cilrs  ^  H.  6.  29.  [and  the  othrr  editions  at  pi.  19$.  (the  number 
duly  varyinfr)  ctcei  9  H.  6.  «9.  but  it  leems  ii  JhouM  be  19  H.  6.  09.  per  Paibn.-s — Ail  the  edi* 
tiont  are(devaiit)  which  fcemt  mifprintcd  for  (dur»at.}.J 


Xn  cifcof »  [13,  Bat  if  a  leafe  be  made  for  life,  rfendring  rent,  upon  condi^ 
•onditionof  fi^y^^f  non-fajTmnt  to  n-enter^  and  detain  till  the  arrearages  paid  ; 
»tn^r-*'  *^  ^^  '^''  r^-rfffeTj  for  non-payment,  he  cannot,  during  his  feifin 
ment  of  tht  hav«  debt  for  this  arrearages  before,  becaufe  the  freehold  remains 
wSt**ti  ^^  ^^  leifce,  and  the  leflbr  hath  it  but  in  nature  of  a  diftrefs, 
SecMfeof  Contra)  30  £•  3.  17.  adjudged.] 

tfaeaaioiH 

itfhich  cannot  be  by  the  condition  without  derd,  for  before  the  re-entry  he  cannot  have  debt ;  for 
it  was  then  frank-tcncmrnt,  and  now  by  thceflate  being  determined,  debt  lies.  £r.  Debt,  pi.  i^, 
catea  89.  [but  it  Ihould  be  39  E.  3.  at.] Br.  Debt,  pi.  93.  cites  19  H.^6.  41.   Per  Fuitborp  J. 

S.  C.  cited  [14.  Chntraj  30  E.  3.  7.  adjudged ;  ,but  this  matter  of  the  free^ 
^®-  ^y-p  bold  is  not  intended \  but  there  in  the  &me  folio  is  another  cafe  of 
Contra  that  a  Icafc  for  years,  and  it  feems  this  is  the  fame  cafe  with  thfe  other, 
kelballttot  and  fo  the  other  is  mijprintedy  in  that  it  calls  it  a  leafe  for  lifej 
•Xh^*    (but  Fitiherbeit  abridges  this  cafe  to  have  been  a  leafe  for  a 

fore  fays,      i^ar.)  ] 

that  tl«e 

b0ok  [of  3^  E.  3.  fol.  9.  which  he  citet  in  the  margin}  which  feems  to  the  eontriry,  ir  hlkf 

pKmed,  tad  that  the  true  cafe  was  of  a  leafe  for  years,  at  appeara  afterwards  ia  the  fame  page  of 

thKleif, 

Br.  Debt,         [15.  If  lejp^  for  lifiy  rendring  rent,  does  tvajfe  after  arYedraget 

'u^^S^P^*  rfif«r,  and  the  leffbr  recovers  in  an  adion  of  tvajie^  he  may  have  an 

?y  F«i-  '    aftion  of  debt  ibr  the  arrearages,  becaufe  the  eftatb  is  aetermined 

Iborp,  J.      by  lawful  aftion  to  avoid  his  dilinheritance.    19  H.  6.  42.] 

[  359  1      C^^*  ^^  if  fuch  leflcc  aliens  infee^  and  the  kjfor  enters  for  a  for^ 

Br.  Debt,    feiture^  he  may  have  debt  for  the  arrdarages.    19  H.  6.  42.  b.} 

pi.  93.  s.  P. 

chet  S.  C.    Per  FuUhorp,  J. 

♦  s.  P.  Br.       [17.  5ff  if  a  leafe  for  life  be  upon  condition^  and  the  \tBbr  ertters 
^c\tu\i^fi^  ^rwcA  of  rt,  he  (hall  have  debt  for  the  arrtaragefe.    Dubitatur. 
e:  3.  M.      17  £•  3*  48)  73-  b.  but  i8  £•  3.  9.  adjudged.    Centra  29  H.  6. 
[and  RoiL    42.  *  39  E.  3.  22.  agreed.] 
a9i£.a&c«  -r-      ^y      ^ 

I  mifprintcd.] 

l8.  So  if  leafe  for  life  be  made  rendering  rent  and  lejee  furren-^ 
ders,  F.  N.  B.  120.  (G)  in  the  new  notes  there  (b)  cMtcs  17E. 
^.efi.  18  E.  3.  la  30  E.  3.  7.  38  £.  3.  10.  contra  by  fome; 
19  H.  42i  for  the  re-entry  is  not  a  penalty,  fo  of  nomme  poense* 
And  fays,  fee  38  E.  3.  22.  19  H.  6.  42.  6  H.  7.  3. 

19;  If  a  man  leaps  land  for  yews  and  the  rent  is  arredr^  and  a 

Jiranger 
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Jtrptng^f  recovdr  the  land  againft  the  hjfor^  yet  the  leflbr  fcall  have 
debt,  per  Newton.    Br.  Dette,  pi.  93.  cites  19  H.  6-  41. 

20.  Where  rent  is  arrear^  and  the  iejfor  dijireinsy  and  the  tenant 
fir  lifi  furrenders  and  fues  replevin^  the  leflbr  may  make  avowry, 

but  quaere  of  debt ;  it  I'eems  all  one,  if  he  fhall  have  the  avowry 
he  may  have  debt ;  for  it  is  his  own  a£t  to  take  the  furrender. 
Br.  Dettc,  pi.  93*  cites  19  H.  6.  41. 

21.  Where  a  thing  dettrmines  by  the  a£l  of  Gody  adlion  of  debt  Br.  D«bt, 
will  lie,  though  it  did  not  lie  before,  and  fo  it  is  where  it  deter-  ^'^^'  "'* 
mines  iy  coune  of  law.     But  otherwife^  where  it  is  by  the  aSi  of  the 

party  himfelh     19  H.  6.  42.  a.  per  r  ulthorp. 

22.  If  a  man  felh  twenty  acres  of  land  for  10/.  the  vendor  mof 
have  writ  of  deht^  though  he  has  not  enfeoffed  the  other  oil  the  land, 
and  tne  otner  has  no  remedy  but  by  aftion  upon  the  cafe ;  for  it  his 
folly  that  he  had  not  taken  better  fiirety  to  have  been  enfeoffed, 
quod  non  negatur«    Br.  Adtion,  Sur  Ic  Cafe,  pi.  60.  cites  22  H. 

6.44- 

23.  If  annuity  of  fee  be  extinct  debt  lies  of  the  arrears,  Br. 
Debt,  pi,  121.  cites  37  H.  6.  per  Prifot. 

2A,  Debt  lie?  for  the  lord  of  a  leafe  made  hy  his  bailiffs  per 
Moil  J.  quod  non  negatur.  And  Choke  J.  that  a  bailiif  may 
leafe  at  will,  for  he  is  accountable  to  the  lord.  Br.  Dette,  pi.  I46. 
cites  2  E.  4.  5* 

25.  If  a  man  grant  an  annuity  for  years^  the  grantee  (hall  have  Bn  An- 
writ  of  annuity  as  long  as  the  years  continue,  and  after  the  years  """yi.p'- 
expired  he  (hall  have  debt  of  the  arrears  ;   for  he  has  no  other  re-  §?  c.*^*'" 
niedyji  Br.  Dette,  pL  144.  cites  9  H.  7.  17. 

26.  So  where  a  man  grants  a  feigniory  for  yearsy  the  erantee 
may  make  avowry  during  the  years,  and  after  the  years  (h^l  have 
4Qbt  of  the  arrears  fgr  the  caufe  aforefaid.    Ibid. 

27.  Adlion  upQU  the  cafe,  that  the  defendant  affumei  te  the 
plaintifF,  that  if  thf  plqinjtiff  difcharged  J*  T.  of  Juch  execution^ 
ip.  which'  hQ  is  at  the  fuit  of  the  plaintiffs  that  then  if  the  Jdid 
y.  T.  does  not  fatisfy  the  plaint!^ by  fucb  a  day^  that  thin  defend^ 
ant  Jhall  do  it^  and  cpunted  accordingly,  and  dbe^  were  at  iflue 
upon  non-afTumpfit,  and  the  evidence  to  the  jury  m  proof  of  the 
s^flunipfit,  and  the  truth  of  the  matter  alfo  was^  thai  the  defendant 
ajfnmfd.  to  the  plaint iff^s  wjfe,  in  the  abfence  of  the  plaintiffs  and 
when  hi  cam^  to  his  wife  be  agreed  tti  it  and  difcharged  J.  7*. 
without  fpeaiing  with  the  plaintiff,  and  per  tot.  Cur*  upon  gjood. 
argument  the  action  upon  the  caTe  lies  ;  and  by  the  bed  opinion,, 
fqj^  be  ilull  have  a^on  upon  the  cafe,  and  not  writ  of  debt.  And 
bv  fome  he  may  choofe  the  one  or  the  other.  Br.  A^oa  Sur  la 
Cafe,  pi.  5.  cites  27  H.  8.  24,  25. 

28.  In  mofl  cafes  a  nuu3i  (hall  have  a£Uon  upon  the  cafe,  when  f  340  T 
be  may  well  have  other  remedy,  but  (his  fcems  that  it  is  in  another 

degree.    Ibid. 

29.  As  where  a  mtnt  Is  indebted  to  me,  and  he  prpmifes  to  pay 
hjtforo  Michaelmas^  I  may  have  zQxon  of  debt  upon  the  contra^ 
•j:  a&ion  qI  the  cafe  upon  thepromife^  and  lb  this  is  in  diverfe  re- 
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fpt&$j  for  upon  the  t>roinUe  adion  of  debt  does  not  lie*    And  this 
in  B.  R.    Ibid. 

30.  Where  a  mari  grants  an  annuity  /*  J.  S.  during  the  lift  of 

the  grantor  J  and  the  annuity  is  arnar  and  the  grantor  dies^  the 

grantee  hlmfelf  (hall  have  aaion  of  debt  of  the  arrears  of  the  an* 

nuity,  becaufe  the  annuity  is  determined.    Contra  when  the  an-* 

nuity  continues,  as  it  feems*    Br.  Dette,  pi.  191.  cites  Vet.  ^. 

B«  Annuity. 

yRqi.  tj.       31.  If  a  man  teafn  \ztii%  for  years  rendering  rentj  and  for  dc- 

MdaoE  a!  ^^^'^  c*  payment,  that  he  (hall  re-enter  j  if  he  do  re-enter  into  the 

7°  and  6  H.  l^nd  for  non  payment  of  the  rent,  yet  he  may  have  an  adion  of 

7.3.  b.  con.  debt  for  the  rent,  for  which  he  does  re-enter,  and  in  the  writ  (hall 

h^  of  i%  ^^^^^^  '*'  rent  for  wbicb  ho  re-ontored.    F.  N.  B.  lao.  (H.) 

E.  3.  tit.  Barr.  t6t.  (which  ti  not  liw,]  and  tbii  ia  in  refped  of  the  contraft  between  the  leSbr  ao^ 
ibc  leOiBe. See  Kclw.  1^.  b.  pi.  t.  Mich,  t  H.  8. 

32.  If  a  man  Uafes  land  for  term  of  nears  rendering  rent,  and 
afterwards  the  rent  is  behind,  and  the  Ujfte  furrende^s  his  term, 
yet  the  lefTor  (hall  have  an  a^on  of  debt  for  the  arrearages  before^ 
as  it  feems  by  P.  38.  E.  }•  tamen  quxre,  for  the  opinion  is  con- 
trary to  2  H.  6.  F.  N.  B.  122.  (A) 


(I)     Executor.     PL  i.  2.  3.  5. 

[Baron  after  Death  of  the  Ftmc,     PI.  4.] 

[Lcflce  for  Years  after  the  Term  expired.    PI.  9. 7.] 

[i.  TF  a  rent  becomes  due  to  the  very  Urdy  and  after  be  dies^  his 
^     executor  (hall  not  have  debt  for  this  rent,  becaufe  the  rent 

continues  a  freehold  in  the  heir.    1 1  H.  6.  15.  19  H.  6.  41.  b.] 
Executor  f^.  The  executor  (hall  have  dtht  for  relief  fallen  in  the  life  of 

laYpioV     *«  te(lator.    11  H.  6.  15.  Co.  Lit.  47.  b.J 

iicbi/tfr  rtltefdvt  to  the  Urd,    See  all  the  booki  cited  at  (H}  pi.  9.  which  are  Ailt  u  to  this  point. 

C0.Litt.47.      [3.  The  executor  (hall  have  debt  for  efcuagOy  aid  pur  fain 
'    '    '      ftz  chivaliery  &f  pur  file  marrier  due  m  the  life  of  the  teftator.  J 

[4.  The  baron  (hall  have  debt  for  relief  fslltn  in  the  right  of 
the  feme  during  the  coverture  after  the  death  of  the  feme.    lo  H« 
r-^A-in  6.  II. b.] 

ToL  597.        f  J,  If  there  be  a  cu^om  that  a  town  ought  yoarly  to  choofe  a  man 

^T^Y   '^  colleff  the  rents  of  the  lord^  and  to  pay  22x.  to  him  for  the  pro^ 

g.  S.  C.'^  *  f^^  of  his  fairy  if  there  be  22/.  due  by  a  collulory  and  after  the  lord 

diesy  his  executor  (hall  have  debt  for  it.    1 1  H.  6.  14.  b.  Dubitatur* 

(So  it  feems  the  lord  hlmfelf  might.)  ] 

i6.  If  the  grantee  in  fee  of  an  annuity  .grants  it  over /ir  years^ 
after  the  term  expiresy  the  lefTee  (hall  have  debt  for  the  ar- 
[  341  1  rearages,  though  the  annuity  continued  of  inheritance,  becaufe  the 
efiate  of  the  IcRce  is  determined,  and  fo  he  badi  no  other  remedy^ 

and 


and  the  pertbn  of  the  tertenant  was  chargeaUe  before.     19  H. 
6.  +2.] 

[7.  5^  UJfti  for  years  $fa  man§r^  after  term  expired,  (hall  have 
debt  for  the  arrearages,  becaufe  he  hath  no  other  remedy,  yet  the 
inheriunce  continued.     19  H.  6.  42.  9  H%  7.     But  quaere  the. 
reafon  thereof.] 

8.  If  par/on  or  prebendary  dles^  his  executors  (hall  have  debt  for  F.N.B.ite« 
the  arrearages  cf  an  annttityy  incurred  in  the  life  of  his  te(fator,  (^)  ^'  ^» 
becaufe  the  perion  of  him  that  ought  to  pav  the  annuity  is  charge- 
able in  writ  of  annuity.    4  Rep.  49.  a.  in  rrincipio.  Hill.  29  Eliz, 
C.  B.  per  Gur.  in  Ognel's  cafe. 

(I.  2)     Pleadings  in  Debt  for  Rent. 

1,  TAEBT*  tipoH  a  leafe  for  yenrSj  rendering  rent  payable  at 
XJ  another  county^  than  where  the  land  isj  and  no  diftrefs  in 
the  indenture^  yet  he  diftrain,  and  there  levied  by  dijlrefs  upon  tho 
land  and  [0  he  owes  him  nothing  is  a  good  plea.  Br.  Vifne,  pi.  19. 
cites  44  £•  3.  42. 

2.  In.debt  for  rent  againft  lefiee  for  years,  if  payment  in  another 
county,  or  levied  by  dijlrefs  be  tleaded^  he  (hall  conclude,  and  fo 
he  owes  him  nothing,    m.  Deot,  pi.  27.  cites  34  H.  6.  17. 

3.  A  Uafi  was  made  of  tithes  paying  rent  with  a  provtfo,  that 
if  J.  S.  the  lejfee,  attempt  or  profecute  any  action  againft  A,  B.  who 
pretended  a  former  leafe  made  to  him  of  the  fame  tithes,  and  if 
upon  fuch  anion  a  verdi^  Jhonld  pafs  againjl  J,  S.  the  lejfee,  that 
then  the  ront  Jhould  ceafe.  In  debt  on  a  bond  entered  into  by 
the  leiTee  for  performance  of  covenants  the  breach  aifigned  was 
non-payment  of  rent ;  J.  S.  the  defendant  pleaded,  that  jf,  B,  en^  . 
joyed  the  tithes  by  virtue  of  his  former  leafe,  fo  that  the  defendant 

could  not  have  and  enjoy  them  according  to  his  leafe,  and  (b  there 
were  no  covenants  to  be  performed  on  his  part ;  upon  demurrer 
the  opinion  of  the  Court  was  againft  the  defendant,  for  the  rent  is 
payable  until  a  verdi£l  Jhould  pafs,  ice.  Dy.  318.  b.  pL  11. 
Mich.  19  Eliz.   Anon. 

4.  If  in  debt  for  rent,  the  plaintiff' declares  upon  a  leafe  for  years 
rendering  3ir.  yearly  at  Lady^day  and  Michaelmas  by  equal  por^ 
tionty  and  demands  151.  td.  for  rent  behind  for  one  year  ending  at 
Lady  day  laft,  the  declaration  is  naught;  for  the  demand  of  the 
15s.  6d.  being  for  the  arrears  of  the  rent  of  the  whole  year,  it 
aught  to  have  beenjhewed  how  he  was  fatiified  the  reftdue  \  and  for 
this  caufe  after  a  demurrer  to  the  defendant's  plea  the  writ  was 
abated.    Cro.  C.  137.  Trin.  4  Car.    Bailey  v.  Hughes. 

5.  Debt  upan  bond  for  performance  of  covenants  in  a  leafe ;  the 
de^ndant  pleads  performance,  the  plaintiff  replied,  and  afftgned  a 
breach  for  nm -payment  of  rent  on  fuch  a  day,  fecundum  for  mam  ^ 
tffi&um  conditionis  obiigationis  trad*  \  the  defendant  rejoins  and 
alleges  an  entry  by  the  plaintiff  on  the  lands  leafed  before  the  rent 
due,  and  that  he  kept  poffejfion  till  the  rent^day  was  pa  ft  \  2Xii  found 
for  the  plaintiffs  it  w^  moved  in  arreft  of  judgment  on  the  plain- 
tiff's 


tif  s  replicttioiiy  it  being  that  die  defendatlt  £d  not  pt^  the  re^^ 

fecundum  formam  &  enedlum  conditionis  of  the  bond,  whtreis 

there  is  m  mituian  of  any  tayimnt  of  rent  in  the  condition  of  the 

bmti  but  in  tho  Uajt  only  \  led  non  allocatur ;  becaufe  the  defendant 

bjr  his  njoindir  confeffid  that  fuch  rent  was  arrear^  and  waived 

taken  iflue  upon  it,  out  took  ifllie  on  another  matter,  and  fe  this  i% 

[  34^  3  ^"^^  enough  after  a  verdi£t.     And  per  Hale  Ch.  B.  it  is  all  one 

in  fubllance  to  plead,  as  the  plaintiff  did,  and  to  have  pleaded 

fecundum  formam  ic  effeAum  indeitturae  \  for  the  condition  of  the 

bond  comprehends  all  that  is  comprized  in  the  leafe ;   but  though 

it  might  have  been  a  quejHon  upon  demurrer^  yet  there  can  be  n(» 

doubt  of  it  after  a  verdift.    Hard.  319.  pi.  13.  Mich.  14  Car.  2. 

in  the  Exchequer.    Anon. 

Sid.  453.  6.  Debt  for  rent  upon  a  leafe  for  a  year^  and  fo  from  year  to 

Sat  men.  *  J'^^'i  quamdiu  ambabus  partibus  placuerit  \  there  was  a  verdift  for 

tion«  the      the  plaintiff  for  two  years  rent.     Sanders  moved  in  arreft  of  judg- 

afiion  to  be  mcnt,  that  the  plaintiff  alleges  indeed,  that  the  defendant  entered 

ient*of  thr  ^^  ^^5  poffcffed  the  firft  year,  but  mentions  no  entry  as  to  the 

third  year,    fccond.     Per  Twifdcn,  the  jury  have  found  the  rent  to  be  due  for 

and  that tlie  ^^/^  years,  and  we  now  intend,  that  he  was  in  poflcffion^  the* 

ibccoDtinu^  time  for  which  the  rent  is  found  to  be  due.   Mod.  3.  pi.  lO.  Mich. 

aficeofpoC  II  Car.  2.  B.  R.    Goftwicke  v.  Mafen. 

feflion  was 

aided  after  verdiA. a  Keb.  543.  pi.  7.  Cofhike  v.  Mafnn.    S.  C  held  accordiDglf,  9od  that 

thia  wu  a  leafe  for  three  ycara,  and  not  at  will  after  the  firft  year. 

7*  In  debt  for  rtnt  upon  a  demife  of  a  filhery  to  the  defendant 
for  three  lives,  the  plaintiff  in  his  declaration  fet  out  the  demife^ 
virtuh  cujus  the  lejfee  entered^  IS  fuit  fsT  adhue  ejl-  indo  piffiffif^  ' 
natus.     The  defendant  pleaded  nil  debet,  and  there  was  a  verdiH 
for  tbi  plaintiff.     And  Serjeant  Prat  moved  in  arreft  of  judgment^ 
that  it  appeared  upon  the  declaration,  that  the  eftate  for  three  lives  , 
was  continuing,  and  therefore  debt  did  not  He,  it  being  a  rent 
liTuing  out  of  a  freehold.     Serjeant  Hooper^  in  anfwer,  faid,  ^that 
this  was  well  enough  after  a  verdi£l,  for  that  nil  debet  put  aJI  the 
matter  in  iffue,  and  if  the  eftate  had  not  been  determined,  die 
plaintiff  could  not  have  had  a  verdid :   and  that  that  matter  indeed 
was  the  greateft  matter  litigated  at  the  trial,  and  therefore  the  con- 
tinuing not  appearing  direAIy,  the  Court  would  take  the  eihte  t^' 
be  determined.     Pratt  faid>  diat  the  averment  in  tho  deddraiim  of 
the  fuit  is  adhuc,  &c.  was  an  exprefs  averinent  that  die  eftate  diJ 
continue ;  but  if  it  were  only  indifferent,  it  would  not  be  good  ^ 
for  the  plaintiff  ought  to  /hetv  exprefsly  ih  his  declarMiamj  timt  fha 
ejtati  for  three  lives  ivas  determined,  or  elfe  he  was  not  intitkd  to 
bring  his  adion  of  debt,  vrithin  the  ftatute  of  H.  8.  which  was 
agreed  by  the  Court,  and  the  judgment  arretted.    2  Ld.  Raym, 
1056,  1057.  Mich.  3  Ann.    Bifhop  of  Winchefter  y.  Wriiht. 
mjirtfifmf^      8.  If  a  man  dijirains  for  rent  and  impounds  the  diftreft  and  then 
^tufy'xh/**'  brings  debt  for  the  fame  rent,  the  defendant  may  plead  Uvki  by 
rent,  u  a     diflrefs }   per  Holt  Ch.  J.  1 1  Med,  144)  HilL  6  Ann*  ia  caib-d 
«ood  plea     Alton  V.  Jarvis. 

in  bar  to 

debt,  tor  the  rent.    Pa  Tin  ton,  J.  |9  Mod.  66^. 

9«  la 
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9.  In  debt  for  rent  the  ^XznyXiS  declared  en  a  demife  by  nuntiona^ 
exljiit  \  thi^  was  held  to  be  ill  and  not  helped  by  defendant's  plead- 
ing over.    1 1  Mod.  258.  Mich.  8  Ann.  B.  R.   Joddrell  v.  Heath. 

In  whiC 
cafes  an  ae* 

*  (K)   Where  Debt,  Covenant,  an  Action  upon  the  "fc  lic,  * 
Cafe,  or  Account  lies,  without  Contradt.  iTcr  secm! 

Aftions(N] 

[l.  TF  a  man  delivers  money ^  upon  condition  to  be  his  money,  and    "  '°^"*"- 

1    that  if  it  be  not  performed,  that  //  Jhall  be  re-delivered-,  if  ^ay  have' 

the  condition  be  not  performed,  the  bailor  may  have  debt  for  it,  debt,  or  ac- 

+1  E.  13.  10.]  ~pf;- 

«I3.  citea  S.  C. 

[2.  If  a  man  delivers  lOoL  in  a  hag  unfealed  to  another,  debt 
does  not  lie  for  it,  becaufe  the  property  was  never  out  of  the 
bailor.    18  H.  6.  20.  b.] 

[3.  If  I  have  a  rent  out  of  land,  and  the  tenant  delivers  it  ta 
another  to  pay  to  me,  I  cannot  have  debt  againft  him  for  what  he 
hath  received.    6  H.  4.  7.  b.J 

[4.  If  a  man  delivers  money  to  you  to  pay  to  me^  I  (hall  not  have  D.ti.b.pl. 
debt  for  it,  becaufe  there  is  not  any  contra£b  between  us.    6  H.  *?«•  Trm. 
4.  8.] 


aSH.g.S.F. 
— — Cro, 
J.  687.  pi. 
Trin.  %^  Jac.  B.  R.  the  S.  P.  adjudged,  ihut  debt  Uy. 


[5.  If  a  man  receives  rent  of  my  tenant  by  my  command^  I  fhall 
aot  have  debt  againft  him.    6  HT.  4.  8. 1 

[6.  So  if  he  receives  it  of  his  own  head,    6  H.  4.  8.  J 

[7.  If  a  man  by  obligation  acknowledges  that  he  hath  received  a  Br.  Debt. 
fum  ad  preficiendum  ^  computandum^  the  obligee  may  have  debt  for  P'-  3s*  cilci 
it  if  he  will.   42  E,  3.  9.]  ^•^• 

[8.  If  a  man  by  deed  delivers  certain  money  to  another,  to  render 
an  account  thereof  to  him,  he  may  have  an  aftion  of  debt  for  the 
money  at  his  election.    28  £•  3.  98.  b.] 

[9.  If  there  be  a  cu^pm  that  the  colleger  of  the  rents  of  the  lord  Sce(r)pl.5, 
ought  to  pay  22s.  to  the  lord  for  the  profits  of  the  market  of  the  lord,  *•  ^* 
the  executor  of  the  lord  may  have  debt' for  the  22s.  without  bring  . 
ing  a  writ  of  account,  for  he  is  not  a  receiver  of  this,  but  he  ought 
to  pay  it,  whether  he  receives  the  profits  or  not.    1 1  H.  6.  14.  b. J 

[10.  If  a  man  delivers  money  to  deliver  to  J.  S,  if  he  does  not 
deliver  it,  yet  J»  S.  cannot  have  a  writ  of  debt  againft  him.  19  H. 
6.  5.  b.  20  H.  6.  35.  D.  28  H.  8.  21.  S.  131. J 

[11.  So  [But]  if  y.  S.  refufes  the  money^  the  bailor  may  have  s.  P.  Br. 

debt  againft  the  bailee  for  it.    19  H.  6.  35.  J  Debt,  pi. 

91.  S.  C.  by 
TuUhorp,  J.  For  the  bailee  (hall  not  retain  the  money  by  the  refufal  of  a  ftranger;  and  Brooke 
lays,  thia  fceioa  to  be  good  Uw ;  for  the  bailor  may  have  debt  or  aocoooi,  becau£  there  ii  privity. 


[i2.  If  a  man  by  his  deed  acknowledges  that  hi  bath  fo  much  of 
r  money  of  J.  S.  due  to  him  in  his  f>ands^  though  here  »  no  con-> 
Vot.  VII.  Cc  traa 
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tnSt  or  borrowing  betmen  them,  yet  J.  S*  may  have  an  aftion  of 
debt  agalnft  htm.     1 1  H.  6.  39.] 

[13.  If  1  diUvsr  money  to  another  to  repay  at  a  certain  day, 
debt  Jies  for  it  at  the  day.     29  £•  3.  26.  b.] 

[14.  [So]  if  I  deliver  money  to  ti.  to  keep  fafcfy^  I  may  have 
an  a(£on  of  debt  againft  B.  for  it.     2  R.  3.  15.    D.  28  H.  8.  22. 

S-  I37-J 
C  344  1       [15.  If  i/.  *y  wy  common  J  pays  money  to  B.  to  my  w/J,  and  B. 
does  not  pay  it  to  me,  1  may  have  debt  for  it  againft  him.     36  H. 
.    6.  9.  b.J 

[16.  If  a  man  leaf es  for  years^  rendering  renty  and  SLher  de^nfei 
the  rent  to  another,  and  dies,  the  dtvifee  may  have  an  adion  of 
debt  for  the  rent,  though  it  is  become  a  rent-feck,  becaufe  by 
the  original  creation  thereof  debt  lay.  Mich.  li  Jac.  B.  R.  be- 
tween Holland  and  Hunt,  per  Houghton.  J 
•  Hob.  [17.  If  ^ijher  iff  levies  certain  money  upon  a  levari  facias  out  of 

t06.pl.260.  a  recognizance  at  the  fuit  of  y,  S.  and  after  returns  the  writ 
foivcd^*r.  ftrvedy  J.  S.  may  have  an  aflion  of  debt  againft  the  fherifF,  as  well 
coidiuKiy.  as  a  fcire  facias,  or  fieri  facias,  though  there  be  not  any  a<Elual 
— ^Hutt.  contrad  between  the  (heriiF  and  him  j  for  this  is  a  contract  in 
but  not  f-    J^v^N  fcilica,  the  levying  the  money  to  the  ufe  of  J.  S.     Hill.  15 

foiv«d Jac.  B.  between  *  Speak  and  Richards,  per  Curiam,  adjudged* 

Noy.  ti.  Hobert's  Reports,  279.  the  fame  cafe.  Pafch.  15  Car.  B.  R.  be- 
RicLrdi.  tween  \  ParkirJon  and  Culliford,  adjudged  per  Curiam,  that  aa 
s.  c.  the  adion  of  debt  lay  againft  the  executor  of  the  flicrifF  though  it  did 
iS""'V(^^^^'  "ot  appear  that  the  fieri  facias  upon  the  judgment  was  returned ; 
of  drt'  lay  ^^"^  it  is  not  material,  inafmuch  as  the  party  is  difcharged  by  the 
oiiK.chrc  payment  thereof,  without  the  return;  and  it  is*  not  grounded 
«86"\,.^°  upon  a  perfonal  tort,  but  upon  a  contrad  in  law  made  by  the 
1244/..  c.  teftator,  upon  the  receipt  of  the  moneys  and  this  is  not  a  fim- 
a  jur.^'d—  pie  contra^,  but  grounded  principally  upon  the  record,  (b  that 
!^  cT'th  ^*  ^^  executor  cannot  wage  his  law,  and  therefore  the  a£^ion  Ires 
t  ^*on  ivrU  againft  the  executor.  Adjudged,  this  matter  being  moved  in  ar* 
l reft  of  judgment.] 

U    il*  ^2 

Trin.  1 6  Jac.  citrs  S.  C.  as  adjudged  accordingly. 

p  Cio.  C.  539.  pl.3.  Peiktfifonv.  Giifo'd.  S.  C.  all  agreed,  that  the  affcion  well  lay,  anA 
jud^incai  wia  given  nifl,  Ac— —Jo.  43*1.  pi.  t  S.  C.  adjudged  by  ihrcc  J.  (abfente  Bramp* 
fton.)  that  either  accouflt  or  debt  lug  at  the  pUna^iTs  rlcdion ;  and  that  it  lies  ag»inft  the  admi* 

n<<lr«tor. Mar.  13.  pi.  33.  S.  C.  aiid  al!  Conceived  thai  the  adion  wottld  lie.  ■         Sec  tit, 

S  writl  (L)  per  tottnn. 

^  iS.  Debt  lies  in  bank  of  an  amerciament  aflfeiTed  in  a  leet  by  the 

beft  opinion  of  the  Court.     But  quxre,  becaufe  it  was  not  much 
argued.     Br.  Dette,  pi.  179.  cites  10  H.  6.  7.J 

19.  If  I  deliver  money  to  A.  to  hejlcw  in  charity^  and  before  he 
gives  I  countirmand  it,  debt  lies  for  me  againft  him  for  the  mo« 
ney ;  for  the  property  is  ftill  mine.  D,  22.  a.  pi,  135.  Trin. 
28  H.  8. 

20.  B.  rotained  R^  to  be  miller  to  his  aunt  at  lox.  a  week  % 
adjudged  ihat  debt  lies  not  upon  this,  but  a£tion  on  the  cafe ;  for 
in  debt  it  is  requifite  that  the  thing  comes  to  the  party  th^t  pro- 
mifes  I  atxl.ib  for  want  of  quid  fro  quo  debt  does  not  lie;  but  [itr 

Cur. 
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Cur.  this  matAtains  afiion  upon  the  cafe ;  for  fhough  it  be  not 
beneficial  to  B.  it  is  chargeable  to  R.  Dy.  272.  a.  Marg.  pi.  31. 
cites  Mich.  26  &  27  tliz.    Baxter  v.  Read. 

21.  The  words  of  an  obligation  were,  I  am  cintitit  to  give  to  A. 
toL  at  Michaelmas.  Held  that  debt  or  covenant  lies  at  the 
deflion  of  the  plaintiff.  3  Le.  1x9.  pi.  169.  Mich.  27  Eliz. 
B.  R.  Anon. 

22.  Y.  was  an  innholder  in  a  great  town  in  the  county  of  S. 
where  the  feffions  ufed  to  be  holden,  and  the  defendant  was  a  gen- 
tleman of  quality,  in  the  country  there,  and  he  in  going  to  tht 
fejjions  ufed  to  lodge  in  houfe  of  the  faid  Y.  and  there  took  his  lodg^ 
ing  and  his  diet  for  himfelf^  his  Jervants^  and  borfeSy  upon  which 
the  debt  in  demand  grew  ;  but  the  faid  Y.  was  not  at  any  price 
certain  with  the  defendant^  nor  was  there  ever  any  agreement  made 
betwixt  them  for  the  fame.  It  was  faid  by  Anderfon  Ch.  J.  that 
upon  that  matter  an  adion  of  debt  did  not  lie.  And  therefore 
afterwards  the  jury  gave  a  verdhJt  for  the  defendant.  3  Le,  i6i«  [  345  3 
pL  210*    HilK  29  Eliz.  C.  B.    Young  v.  Afliburnham. 

23.  Cafe  for  that  in  confideratioU)  he  on  fuch  a  day,  &c.  bad  • 
contrasted  with  and  by  his  bill  of  articles  had  bargained  and  fold 
unto  the  defendant  and  his  heirs  a  meffuage^  the  defendant  promiftd 
tif  pay  the  plaintiff  2^'  *"  /f^*  ^  ^^J^  which  he  had  not  paid  ; 
and  upon  demurrer  it  was  adjudged,  that  this  a^on  would  not 
lie,  becaufe  in  this  cafe  he  might  have  an  adion  of  debt }  and 
wh^e  a  man  may  have  an  affion  at  common-law  (as  debt  is)  an 
ftAion  upon  the  cafe  will  not  lie.  2  And.  53.  pi.  39.  Trixi.  38 
EliZk    Wade  r.  Branch. 

24.  A.  delivered  16/.  to  B.  to  keep  for  him  the  (aid  A.  and  to  Ow.  86.  S. 
be  re-delivered  and  paid  to  the  faid  A.  upon  his  requefl  \  it  was  C.  bcidtc 
infifted  that  debt  lay  not,  but  accompt ;  but  adjudged  that  on  B*$  *»'^°«*y' 
refuting  to  pay  it,  upon  A's  requeft,  debt  did  lie  for  A.  againft  B, 

D.  20.  b.    Uiirg.  cites  40  Eliz.  C.  B.    Bretton  v.  Barley. 

25.  A  man  made  a  leafe  for  life  rendering  rent^  and  for  non» 
payment  to  re-enter ;  and  afterwards  he  brought  an  a£tion  of  debt 
for  the  fame  and  recovered.    Ibid.  21.  a.  Marg. 

26.  A  man  delivers  money  to  another  to  buy  certain  things  for 
himj  and  he  does  not  buy  them,  the  party  may  bring  an  a^on  of 
debt,  but  he  (aid  that  the  plaintiff  oueht  to  aver,  that  the  defendant 
had  not  re-delivered  them.  Ow.  06.  cited  by  Glanville  as  ad« 
judged.  Hill.  41  Eliz.  in  cafe  of  Bretton  v.  Barnet. 

27.  Walmfley  took  a  difference  between  goods  and  money ;  for 
if  a  horfe  be  delivered  to  be  re -delivered,  there  the  property  is  not 
altered,  and  therefore  detinue  lies.  And  if  Portugal*s  or  other 
money  that  may  be  known  be  delivered  to  be  re-ddivered,  a 
detinue  lies,  for  they  are  goods  known ;  .but  if  money  be  deli- 
vered it  cannot  be  known,  and  therefore  the  property  is  altered, 
and  therefore  debt  will  lie.  Ow.  86.  Mich,  41  &  42  Eliz. 
Bretton  v.  Barnet. 

28.  A.  eives  money  to  B.  to  buy  wares,  and  B.  does  not  buy 
lh«m.    Debt  was  maintained  for  the  money.    D«  ao»  a«  pL  ji9«. 

C  e  2  m 
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in  Marg.  cites  It  as  a  cafe  cited  by  Glanvil.     Mich.  41  &  42  Eli^ 
as  adjudged. 

29.  A.  delivered  a  b^rfe  t$  B.  with  orders  to  Jell  him  for  3/. 
Adjudged  that  debt  did  not  lie,  but  an  account  for  the  borfe  and 
the  profits,  D.  20.  .Marg.pl.  120.  cites  Trin,  2  Jac.  1.  Hoi- 
comb  V.  Sum  wood. 

30.  A.  delivers  money  to  S.  to  pay  it  to  C  for  the  debt  of  A. 
if.  him/elf  afterwards  paid  the  debt,  and  afterwards  B.  pays  the 
money  to  C,  and  it  was  ruled  that  an  adion  of  debt  lies  againft  C. 
for  the  laft  money,  for  the  laft  payment  was  upon  a  tacit  con* 
dition,  if  the  debt  was  not  paid  before.  Cited  per  Cur.  Noy.  22. 
Trin.  15  Jac.  C«  B.  in  cafe  of  Spark  v.  Richards* 

31.  In  all  cafes  where  the  party  who  receives  money^  is  t9 
have  any  allowance  or  reward  for  the  receiving  thereof  an  adion 
of  account-render,  and  not  an  adiion  of  debt,  or  upon  the  cafe 
muil  be  brought  againd  him.    L.  P.  R.  30. 

32.  An  a^ion  of  debt,  or  an  a<^ion  on  the  cafe  upon  an  in- 
fimul  computaffet  lies  at  the  eleftion  of  the  fUmtxS  again/I  ont 
for  receiving  money  of  a  third  person  for  the  ufe  of  the  plaintiffs 
eilthough  he  had  n^  authority  ^iven  him  to  receive  it  ;  Hill.  23 
Car.  I.  B.  R.  For  it  is  the  intcreft  that  the  plaintiff  hath  in 
money  paid  for  his  ufe,  that  gives  hiiii  the  caufe  of  adlion,  and  it 
is  a  receipt  of  the  money  that  makes  the  other  party  liable  to* 
the  a£^ion,  and  it  matters  not  by  what  authority  he  received  it. 
L.  P.  R.30. 

33.  An  a£tion  of  debt  was  brought  againft  the  defendant  upon 
an  infimul  computaverunt^  and  a  verdi6tand  judgment  given  againft 

C  34^  3  him,  whereupon  he  brought  his  writ  of  error,  and  ailigns  for  error 
that  the  aSlion  w<fi  b*-ought  againjl  him  for  rent  as  a  tenant  of 
Hind  and  not  as  a  receiver^  and  therefore  an  account  did  not  lie  \ 
Roi!  Cii.  J.  cited  20  H.  6.  Rent  alone  lies  not  in  account,  bc- 
caiire  rent  is  a  certain  thing,  and  it  is  alfo  the  realty;  but  if  rent 
b^  mixfd  with  other  things^  an  account  will  lie  j  but  here  it  ap- 
pears the  aftion  is  brought  againft  the  defendant  as  a  receiver, 
and  if  one  receives  money  due  to  me  upon  obligation^  I  ftiall  have 
either  an  action  of  account,  or  an  action  of  debt  againft  him,  fo 
if  he  receives  my  rents  without  my  confent.  Therefore  let  the  . 
judgment  be  affirmed.  Sly.  287.  Trin.  1651.  Hamond  v. 
Ward. 

34.  The  nature  of  a  debt  is  not  changed  by  an  account  no  more 
than  accounting  with  an  executor,  but  a  fpecific  promife  to  the 
hufband  to  pay  him  a  debt  due  to  the  wife  dum  fola.may  alter 
the  debt.     Sty.  473.    Mich.  1655.    Conie  v.  Lawes  alias  Lewi?. 

35.  /  oblige  my  [elf  to  pay  fo  much  at  fuch  a  day  and  fo  much  at 
fuch  a  day,  covenant  lies,  e/pecially  if  both  days  are  not  pafled  ; 
but  Ch.  bar.  Bridgman  doubted  how  the  law  would  have  been 
if  the  words  were  teneri  i^  firmiter  oblij^ari^  becaufe  thofe  words 
found  in  debt  and  not  in  covenant.  Hard.  178.  Hill.  12&  13 
Can  2.  in  Scacc.    Norris*s  cafe, 

36.  IndiSfments  for  clipping  being  found  againji  W.  he  gave  K.i 
d  'ticwgaitcfolicitor  70A  to  procure  his  difcharge  and  for  his  paim ; 

aad 


and  W.  not  being  proTectited  on  thefe  indictments  he  brought  an 
indebitatus  aflumput  againft  K.  for  the  whole  70K  Upon  the  trial 
before  Holt  Ch.  J.  it  being  proved  that  the  defendant  confeffed 
that  he  had  diftofed  of  this  money  in  briha ;  the  jury  by  dire6lion 

r.ve  a  verdi^  for  the  plaintiff!     Ld.  Raym.  Rep.  89.    Trin, 
W.  3.    Wilkinfon  v.  Kitchin, 

•37,  If  one  covenants  or  promifis  fpecially  upon  receipt  of  goods 
to  be  accountable  for  them,  if  he  will  not  account,  a6tion  upon 
the  covenant  or  promife  will  lie,  and  an  a£^ion  of  account  lies 
upon  the  general  receipt.  Per  Holt  Ch.  J.  12  Mod.  51 7.  Pafch. 
13  W.  3.  B.  R#  in  caC?  of  Spwrraway  v.  Rogers, 

[K.  2.]     Debt.    On  Penal  Statutes^  though  not  ex- 
prejfed  in  the  Statutes.^ 

[18.  [i.]  TTTHERE  by  the/^/«/^tf/i4  H.  8.  cap.s.  and  the 
VV  letters-patents  of  the  King,  it  is  enacted,  Thai 
every  one  that  traG'tfes  phyfick  in  London  without  licenje  of  the 
College  of  Phyiicians,  Jhall  forfeit  for  evtry  month  5/.  one  moiety 
tp  the  King,  and  the  other  to  the  college ;  though  no  a3ion  is 
appointed  for  it,  vet  they  have  an  action  of  debt  for  it.  Trin. 
4  Jac,  B.  R.    College  of  Phyficians  adjudged.] 

[19.  [2.]  An  aftion  of  debt  lies  upon  thejlatute  of  2  E.  t'for 
the  treble  value  for  not  fetting  forth  of  tithes^  though  the  ftatutc 
<Joes  not  mention  any  a£lion  but  only  tJiat  he  (ball  forfeit  the 
treble  value,  and  does  not  mention  to  whom  he  (hall  forfeit  it, 
nor  by  what  action  it  fhall  be  recovered.  Co.  Entries. 
And  this  is  now  the  common  pra<Slice.]  \  iAl  1^ 

[20.  [3.]  An  adion  of  debt  lies  by  a  Jheriff  upon  the  ftatute  M0.853.pi. 
qf  28  Eiiz.  cap.  a,,  for  his  fees  given  by  the  ftatute,  for  an  execu-  *^^^^j  ^^^* 
tion  fervid  by  him,  though  the  ftatute  does  not  fiiy  that  he  (hall  Jni"though 
have  his  fees,  or  any  action  for  them,  but  only  lays,  that  he  (hall  the  ftatute 
not  ♦  take  for  any  execution  ferved  any  conftderatton  or  recompence  ^^*  "°^ 
befides  that  thereafter  in  the  faid  a6t  mentioned,  which  it  (hall  fionfo/hii* 
be  lawful  to  be  had  and  received,  fcilicct,  i2d.  for  20s.  where  fen.  >«»« 
the  fum  does  notexceed  lOoL  and  6d.  where  above  lool.    14  Jac.  I*^'"^*,/"* 
B.  R.  between  Proby  and  Lumly,  plaintiffs,  and  Mitchel,  de-  ii\>n'rs  gtvrn 
fendant,  adjudged.    Intratur.    Pafch.  14  Jac*    Rot.  531.]  by  that  Uw 

of  necedi. 
ty.  ■     Roll.  Rep.  404.  pi.  31.  adjudged  ;  and  it  w»f  fjidi  that  there  was  no  precedent  of 

fjich  a&ioa  having  been  brought  before. Noy.  75,  76.  S.  C.  cited  as  adjudged.  -S.  C» 

cued  a*  adjudged.    Poph.  »73.— S.  C.  cited  Lat.  51. See  tiu  l-'cei,  per  totum. 


(L)    Upon  an  Account. 

fl.T^EBT  lies  upon  an  account  beforo  himfelf    45  E,  3. 

L-y  14.  b.    7  H,  4.  14.  b.] 

[2*  Debt  lies  for  the  arrearages  of  an  account  again/l  the 
hailiffofa  manor.     7  H.  4.  3.] 

Cc3  [3.  If 
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[3.  If  the  baiUffof  z  manor  nccdunts  fir  ihi  ifi$$  hfirS  thtjt 
art  Uviahle^  an  adtion  of  4thi  lin  fir  thi  arrear^gts^  for  he  bath 
voluntarily  charged  himfelf  with  them.     13  H.  4.  12.  b.] 

[4.  If  upon  the  account  of  a  bailiff  of  a  manor^  it  appears,  that 
he  hath  paid  more  than  be  rneivedt  be  may  have  debt  for  this 
furplufaee.     7  H.  4.  3.] 
Bt.  Debt,         [5.  If  upon  the  finding  the  firplut  the  hrd  prmifi^  tQpaj  it^ 

c!^^Tno    ^^  ^^^^^  °^y  ^''^  ^^^  ^^^  ^^-     *9  E-  3'  ^S*  **'] 

mcnriun  it  there  ma<le  of  any  proraife  of  the  lord,  bat  oiriy  of  bit  bctn^  over  paidi  and  that  )m 
debt  broogbt  by  the  bailiff,  the  lord  was  compcUed  to  anf«er« 

[6.  If  a  man  accounts  lifon  auditors  fir  a  thing  that  lia.  not 
in  account,  as  for  a  coniraMy  debt  lies  not  for  the  arrearages  of 
the  account.     8  H.  6.  xo.  b.  15*  b.] 

crrrars  of  arc9imt  the  plainti(F  wat  examined,  and  found  that  it  Vat /^  ctrtaim  fivff'  bought  of  Hkt. 
plaii.dH',  tnd  for  thit  he  had  accounted  before  auditors,  and  becaufe  it  did  not  lie  io  account,  he 
was  commanded  to  amend  ttic  count,  or  the  deftndant  (hall  be  difmKTcd,  by  which  he  declared 
upon  a  couC'a6l.  Br.  Debt,  pi.  89.  cUct  8  H.  6.  19..  But  in  fuch  a  cafe  the  fame  year,  fol.  15. 
the  plaintiff  would  not  amend  hi«  count,  ^y  which  ibc  defendant  made  hi^  law  immediately. 

[7.  If  a  man  accounts  ^gainjt  astother  as  receiver  to  a  Jf  ranger^ 
if  the  defendant  be  found  \n  arrearages  before  auditors  afligned,^ 
,  debt  lies  not  for  the  arrearages  upon  the  account^  becaufe  it  ap- 

pears that  he  is  not  accountable  to  the  plaintiff.     20  H.  6.  6.] 

[8.  But  in  an  account  as  receiver  of  the  pleintiffy  if  the  dc- 

'fendant  be  found  in  arrearages,  debt  lies  for  it  upon  the  account. 

though  infa&  he  never  was  his  receiver.    %0  H.  6.  6.  b.  contra,  j 

[9.  Debt  lies  againfl  executors  upon  tjie  arrearages  of  an  account 

fy  the  executor  himfelf^  of  receipts  by  the  tejlator.    2  H,  4.  13.  b.] 

[10.  And  the  Court  in  this  cafe  may  be  of  receipts  in  general^ 
without  mentioning  the  particulars^  becaufe  the  defendant  wa$ 
party  thereto.     2  H.  4.  13.  b.j 
Roll.  Rep.        [i  I.  In  a  writ  of  account  againfl  another  as  receiver,  ifiiie  de^ 
87.  pi.  38.    fendant  he  found  before  auditors  in  fur  plus,  yet  he  (hall  not  havo 
fudged*—    ^^^^  againft  the  plaintifF  for  it,^  inaunuch  as  he  is  charged  as  re- 
ft Bum.a77,  ceiver,  and  not  as  bailiff,  for  a  receiver  fliall  not  have  any  re- 
*'^/'d  *    ^^'"P^n^*^  ^f  ^^^  travel,  ifc.     Mich.  12  Jac.  B.  R.  between  the 
»«Jj"  6«^  •     £gj.i  of  Suffolk  and  Floyd,  adjudged  upon  demurrer.] 
C  3^^  3       l^'  Debt  by  executor,  and  counted  how  a  firanger  by  bis  will 
bad  devifed  100/.  to  the  tejiator  of  the  plaintiffs  which  came  to  thi 
bands  of  the  defendant^  who  recited  by  indenture  that  it  came  /#  , 
bis  hands,  an  J  that  he  had  delivered  40/.  to  f.  N*  fir  ihessfeof 
the  tefiator,  ^d  fo  there  remained  60I.  in  his  hands  for  which 
a£lion  accrued  to  the  plaintiff  as  executor,  and  by  award  the  de- 
fendant was  compelled  to  anfwer  without  other  contrail  or  ap- 
pointment, and  without  being  puf  to  a£lion  of  debt.    Br.  Debt, 
pi.  186.  cites  II  H.  6*  39. 

13.  It  vi'as  held  for  law,  that  where  two  Jointenants  zrtofa  ma^ 
nor,  and  the  one  of  them  affigns  auditors  to  hear  the  account  of  the 
bailiff  of  the  manor,  who  is  found  in  arrear,  the  a&ion  of  debtfiall 
be  brought  in  both  their  names,  &c.  Thel^  Dig*  2p*  Lib*  2« 
Q.  z.  S,  1 7,  citps  P^f9h.  x8  E.  4. 3^ 

[L-  a  J 
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[L.  i]    For  other  Matters.] 

[i2.[i.]  TP  a  corporatton  that  i^/  power  by  charter  or  pre-  5  Rep.  64. 

A  (cription  to  make  by-laws,  makes  a  by-law  and  that  ^jj''^'  ^^ 

if  it  be  broke,  to  forfeit  a  certain  fum  to  the  corporation  ;  though  ciark  v. 

it  be  not  appointed  by  the  by-law  that  it  {hall  be  recovered  by  G»p«,  S.c. 

adion  of  debt,  yet  an  aftion  of  debt  lies  for  it,  becaufe  this  is  a  f"J'^  i^^  % 

duty  in  the  corporation,  this  being  a  by-law,  and  this  fum  for-  pK*!'s.c. 

felted  to  them,     Co,  5.    Clark  64.    Hobert's  Reports  2  79.  J  »»<i  i^* 

noCM  there, 

[13.  [2.]  DehtMcs  for  an  amercement  in  a  cdurt'iaren.     Ho-^  Hob.  206. 
b<;rfs  Reports  279.]  •        '';f^:tu 

Cb.  J.  S.  P, 

fl4.  [3.]  If  a  iallfyAyt  delivered  to  a  euflomer^  itht  lies  for  Hob.  ao6. 
it  as  ibon  as  the  money  comes  to  bis  hand,     i  H.  7,    Hobert's  5"  c  aud 

Reports  279.]  byHobait, 

Cb.  J. 
Where  the  King  is  indehtec)  10  me,  and  adigni  me  to  take  it  by  the  hands  of  a  euftomcr,  and  de^ 
livers  mc  a  ivilrv  of  i(,  I  by  fhcwing  <^{  the  talley  to  t^c  cuftomrr,  fhal!  h^ve  a^ioo  of  debt  upon 

\X  againll  the  cuftorr^cr,  if  he  has  fnoU};h  to  pay.     Br.  Debt,  pi.  17.  eites  97  H.  6.  9.^ S.  P. 

Br.  Debt,  pi.  ISO.  cites  37  H-  6.  15-  and  if feveral bavt ftveral  tmiUrt  to  be  paid.  Ac.  the  colU&or 
f*  ehargedtjirfi  f  him  Kvhojhrwt  him,  and  (o  to  the  fccoud,  and  fo  to  tlic  third,  as  long  aa  he  has 
afTrts  in  h^s  h^nds  to  pay,  and  thr  adniiuiftrator  of  the  creditor  (hall  have  aC^ion,  by  (hewing  [the 
fallev]  of  ihe  intcOatc  againfl  the  collc^^or.  And  81  ibidem  is,  that  he  who  ihews  talley  ou^jht 
to  oi^cr  acqutttance. .  Br.  Tail  dc  Exchequer,  pi.  \ .  cites  S.  C. 

[15.  r4«l  If  there  be  a  cujiom  that  //  any  breaks  the  pound  of  S.P.hyHo. 
the  manor,  that  he  Jhali  pav  3I.  to  the  lord;  admitting  this  to  n'^'^'fog/^ 
be  a  good  cuftom,  an  action  of  debt  lies  for  it.  1 1  H.  7/14.  by  pi.260. cites 
all  the  Jufticcs.1  s.  c.-Br. 

"*  Debt,  127. 

e^tes  t1^  H.  7.  40.— ~-Br.  Prcfcrlptioti,  pi.  40.  cites  S.  C— -Br.  Debt,  pi.  139.  cites  11  H.  7.  ij. 

5.  Debt  was  brought  for  that  the  defendant  had  a  leet,  and  his 
((eward  commanded  the  defendant,  being  bailiff,  to  make  a  panneJ^ 
who  would  not,  by  which  the  Jieward  ajpjfed  a  fine  upon  him 
of  40S.  and  the  lord  brought  aAion  of  debt,  and  the  defendant 
demurred  ;  quaere,  and  fee  Debt  of  relief.  Br.  Debt,  pi.  85.  (bis) 
cites  7  H.  6.  12. 

6.  Debt  was  brought  «^9;x  a  cuflom^  that  if  any  break  the  pound  C  3  f  9  3 
oftbehrd  in  his  manor  of  D.  that  he  Jhall forfeit  3/.  and  that  fuch 

a  one  broke  it,  &c.  Unde  aftio  accrevit,  &c.  And  by  the  Juf- 
tices  ;  if  the  cuftom  was  good  as  th^  thought  it  was  not,  becaufe 
it  cannot  bind  ftrangers,  then  the  aAion  (hall  lie  well,  quod  nota* 
And  yet  he  cannot  prefcribe  in  the  a^on,  Br.  Dette,  pi.  127, 
cites  21  H.  7.  40. 

7.  In  debt  brought  for  a  fine  impofed  by  a  corporation  againjt  one 
elected  bailyy  for  refufing   to  take   the  declaration  impojed  by  the 

ftatute  of  corporations,  whereby  the  eledion  became  void.  After 
judgment  for  die  plaintiff,  it  was  afligned  for  error,  that  the 
Itatute  (13  Car*  2.)  did  not  enable  the  impoling  any  fine,  but 

C  c  4  only 
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only  made  the  office  void.  But  the  Court  held,  that  the  refusal 
of  the  oath  is,  by  a  means,  the  refuCd  of  the  office,  and  confer 
quently  within  their  power  given  by  the  charter  %o  fine  for  refufal 
to  accept  the  office  ;  and  fo  judgment  was  affirmed.  3  Lev.  ii6/» 
Pafch.  35  Car.  2.  C«  B.    Starr  v.  the  Mayor  &c.  of  Exeter. 

(M)    ^f>on  what  yuc^ment  or  other  Record  it  lies* 

•  Br.D'rbt,  [i,  \  MAN  may  have  an  a^ton  of  debt  upon  z  Jlatute^merr' 
pi.^3.  cue»  £\  chanty  for  it  is  in  nature  of  an  obligation,  and  the  feal  of 
V  Br.  D.-bt,  the  party  is  put  thereto.     •  43  E.  3.  2.  b.    f  3  E.  4.  27.    15  HI 

pl.149.cuM  7,  16.1 

S.  C.  Du-      ' 


t 


biutur. 

[2.  But  no  adion  of  debt  lies  upon  a  JiatuU^JIaple^  for  the. 

feal  of  tbi  party  is  act  put  thinto^  and  this  is  a  duty  made  by  a, 

'  eclal  iawy  which  was  not  by  the  ^Qmmon  law^  and  therefore  h^ 

all  not  have  other  remedy  for  it  than  the  fiatute  hath  provided. 
15  H.  7.  16.] 

[3.  but  quaere  whether  an  a£^ion  of  debt  lies  upon  a  recog^ 
nizance  in  nature  of  a  flatute-Jiaple^  inafinuch  as  the  feal  of  th^. 
conufor  is  put  thereto.] 
Br.  D(bt«         [4.  An  afiion  of  debt  lies  upon  a  recognizance  taken  in  Chancery^ 

g'p.Mie.     D.  22  EI.  369.  52.] 
36  H.  6. 1. 

[5.  So  an  action  of  debt  lies  upon  the  tenour  offuch  recogni- 
zance.    D.  12  El.  369.  52.] 
r*-*^^****!       r6.  An  ailion  of  debt  lies  upon  a  recognizflnce  taken  before  the, 
;Fc1.6oo.    Mayor  of  London.     D.  4,  5  El.  219.  S.  9.  J 

Cro.  E.  186  187.pl.  1 1.  Tiin.39  Eliz.  B.R.  iacafeot  Chamberlain  v.  Thorp.  S.  P.  appears. — • 
Lc.  130.  pi.  178,  S.  C.  &  S.  P.  appears. 

D  »'t  was  [y.  If  A,  be  bail  for  B.  in  Banco  by  recognizance  acknowledgid.  bf 

a ^cco'^nu"  ^'^>  ^^^  ^^^^^  judgment  is  given  againfi  JB.  for  the  damages  and 
2«ncc  in  cofis^  and  after  zfcire  facias  is  fued  upon  the  recognizance  againjl  A^ 
Ch-ncc  V,  and  judgment  is  had  thereupon  againft  him,  an  a£iion  of  debt  lies 
cU^anMn^'  tt^tf«  this  judgment  againji  A.  and  if  he  hath  judgment  therein,  he 
va&,  nat  may  take  his  body  in  execution  thereupon,  though  he  could  not 
cognovit  fc  take  his  body  in  execution  upon  the  judgment  in  the  icire  facias. 
ttc^piaia"^  Mich.  10  Car.  B.  R.  between  Rigault  and  Carrick,  adjudged 
tiff  had  *  upon  a  demurrer  per  Curiam,  and  die  defendant  taken  in  exe- 
judgmcnt.  cution  accordingly,  and  this  afterwards  affirmed  in  a  writ  of 
•..350]  error. J 

[8.  If  A.  be  bail  for  B.  in  a  recognizance  of  lOcL  in  Banco,  in 
an  a^lion  againft  B.  in  which  A.  acknowledges  himfeif  to  be  bound 
in  lool.  that  if  B.  be  condemned  in  the  aSiion^  then  be  Jhall  pay  the 
pieney^  or  render  his  body  to  prifony  or  he  will  pay  it  for  him  j  aii 
adion  of  debt  lies  upon  this  recognizance,  alleging^  that  judg^nt 
was  had  in  the  f aid  a£lion  againji  j3.  for  100/.  and  that  B.  did  not 

-"  pay 


ptty  it  J  nar  nndir  his  body  to  prijon^  and  that  A.  had  not  paid  h^ 
for  A.  may  aid  himfelf  by  plea  m  this  adion,  as  wdl  as  he  may 
upon  the  u:ire  facias  upon  the  recognizance.  Hill.  14  Car.  B.  R^ 
between  Holmes  and  Faldoe.  Intratur,  Mich.  14  Car.  Rot.  463. 
a  writ  of  error  was  brought  upon  a  judgment  given  in  Banco, 
in  an  adion  of  debt  upon  fuch  recognizance  s  but  the  parties  after 
agreed.     But  Mafter  Hoddefden  laid  fuch  anions  are  ufual.j 

9.  Debt  for  40/.  upon  account  and  20/.  upon  loan ;  the  defendant 
pleaded  that  he  granted  to  the  plaintiff  to  levy  it  upon  bis  land  in 
D.  and  C.  which  he  has  levied  \  and  per  Belk.  it  is  no  plea  \  for 
the  grant  is  void  ;  for  he  cannot  levy  it,  quod  non  negatqr,  by 
which  he  pleaded  ut  (iipra;  and  concluded^  and  h  be  ow/d  him  no- 
jhingy  and  a  good  plea  now,  per  Thorp.  Br.  Dette,  pi.  29.  cite$ 
41  E.  3.  7. 

10.  So  to  plead  payment^  and  conclude  nihil  debetj  and  this  upon 
^ontmSls  ^  contrary  in  debt  upoif\fbe(ialty.    Ibid, 

11.  If  a  man  recovers  land  and  damages  in  ajjife  in  ancient  d!f-  Br.Debt,pl, 
mefne.,  and  the  defendant  has  nothing  in  the  franchife  to  render  da^  »3«*  ?•  ?* 
nuiges^  as  in  Lpndpn,  U^  therp  (he  plaintiff  may  have  debt  in  C  5.  s^cf*"* 
of  the  damages^  and  count  upon  the  recovery^  or  may  remove  the 

record  into  Chancery  and  fend  it  into  Banco  by  mittimusy  and  Jhall  « 

have  fcire  facias  thereupon^  qndfo  to,  ffove  execution  in  bank  upon  the 
record  of  another  courtj  qi^od  nota,  Br.  Executions,  pL  75.  cites 
39  H.  0.  3.  4. 

12.  Debt  was  brought  in  bank  upon  recovery  at  E.  in  the 
Qurt  ^of  Piepowders  J  and  the .  tenor  of  the  record  was  fent  into 
Chancery  by  certiorari  and  fent  into  Bank  by  mittimps,  and  the 
plaintifF  declared  upon  it.  Rolf  tendered  to  demur  for  the  not 
ihewing  of  the  record,  and  it  was  held  peremptory.  And  by  the 
opinion  of  the  Court  the  plaintiff  has  well  declared,  by  which  he 
pafled  over,  and  pleaded  nul  tiel  record^  and  fo  it  was  agreed  that 
he  may  do  notwithflanding  the  certificate  of  the  tenor  of  the 
record.     Br.  Dette,  pi.  85.  fbis)  cites  7  H.  6. 18. 

1 7.  1  f  in  z  fcire  facias  to  nave  execution  of  an  annuity  the  plaintiff 
basjudgmenty  upon  fuch  judgment  he  (hall  have  an  adion  of  debt. 
PerWray  Ch.  J.    4  Lc.  186.  pi.  287,    Mich.   17  &  18  Eliz. 
B.  R.  in  cafe  of  Barnard  v.  TufTer. 

14.  B.  recovered  in  a  fcire  facias  upon  a  recognizance  againft  T. 
•nd  afterwards  brought  an  a<%on  of  debt  upon  the  fame  recovery, 
and  it  was  adjudged  maintainable,  notwithftanding  that  it  was 
ftje^edj  that  the  judgment  kl  fuch  fcire  facias  is  not  to  recover  debt 
but  to  have  execution  of  the  judgment.  4  Le.  186.  pi.  287.  Mich. 
17  &  18  Eliz.  B.  R.    Barnard  v.  TufTer. 

15.  The  plaintifF  broiieht  z  fcire  facias  upon  a  recognizance  4  Lei  182. 
taken  in  the  Chamber  ofLondon^  and  bad  judgment  in  the  fcire  facias,  pi.aSi.b.C. 
and  now  he  brought  an  adion  of  debt  upon  that  judgment  5  and  '"  '^udcm 
upon  a  demurrer  to  the  declaration,  it  was  objected  that  it  was  ^" 

ill,  becaufe  the  plaintiff  did  not  fliew  that  the  Chamber  of  Lon- 
don was  a  court  of  record,  but  the  Court  faid,  they  well  knew 
that  thofe  of  London  have  a  court  of  record,  and  that  they  have  f  3<I   1 
yfed  to  take  recognizances  there »  and  U.  Andcrfon  faid,  that 

admitting 
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fMJuutbng  the  1  ecoginz&ncc  wts  not  wdl  takcn^  jct  Dccaufe  itk 
the  fcire  facias  upon  it,  the  defendant  did  not  then  take  advan- 
tage thereof,  he  Ihall  be  bonnd  by  bis  faid  admittance  of  it ;  and 
he  &td  that  it  was  in  a  manner  aereed  by  the  whole  Court,  that 
if  upon  this  demurrer  here,  the  judgment  in  London,  upon  d>e 
fcire  facias,  be  reverfed  ;  yet  the  Court  here  muft  proceed,  and 
not  take  notice  of  the  (aid  rever£il.  Le^  284.  pi.  384.  Hill.  29 
Elix.  C.  B.    Hollinglhcd  v.  King. 

16.  Debt  upon  a  judgment  in  B.  R.  TTie  defendant  pleads  a 
writ  of  error  depending  in  the  Exchequer,  to  which  the  plaintiff 
demurred,  and  per  Curiam  judgment  pro  plaintifF  on  Worfley's 
cafe.  2  Keh^  659.  pl«  13.  Trin^  22  C^.  2*  B.  R.  Holmues  v^ 
Chamberlain, 


(N)    For  what  Thing  the  JuJ^ment  icings  Debt 

lies  upon  it. 

[And  in  what  Court.    PL  9,  ic] 

•  5r.  Debt,  [i.  T  F  ^  man  recovers  damages  h  a  real  affioHy  as  in  a  writ  of 
pl.^3.  citet  J^  ^^^i^  »  cofinagej  or  entry  fur  dijfeifin^  he  n^y  bring  deb^ 
I  Upon  dc  upon  the  judgment  for  the  damages^  for  by  the  recovery  they  afe 
iauu  in  writ  in  the  pcrfonalty.     U  43  E.  3.  2.1 

of  cofina^e,  ... 

danages  were  found  to  40I.  upon  a  writ  of  inquiry  of  damngfi,  and  one  was  Tcceived»  ana 
damagea  were  found  againit  the  tenant  by  recent  to  tot.  and  ^cbt  was  brought  ol  the  ^oU  Bf» 
J>ebt»  pL  a3o.  citea  39  £•  3-  8. 

Br.  Debt.  [2.  So  he  may  have  debt  fojr  the  damages  recovered  in  a  writ 
t:^"^"'^  of  wafie.    43  £.  3.  2.  adjudged.] 

•  Br.  Debt,  [3.  If  a  man  recovers  the  arrearages  of  a  rent^ferviee^  he  fl^l 
pl.33.citea  not  have  debt  for  them  upon  the  judgment,  becaufe  thcfe  conit 
fo?'tl!e'  **'  tinuea  freehold,    ♦  43  E.  3.  2.    (Joniraj,  9  E.  4.  50,  b.J 

thing  ia  certain. 

Br.Debt,pi.  ^^,.  Sq  ^  man  fhall  not  have  debt  for  the  arrearages  recovered 
l?'c?S?P.   ^*«  »  wit  of  annuity.     43  E.  3.  2.] 

Br.  Debt,  [5*  Debt  lies  for  damages  recovered  in  a,  martdanceftor^  a» 
pi,  41.  citea  arrearages  of  a  rent.    46  E.  3.  25.] 

Finch,  clearlyi  thoagb  it  waa  objc£lcd,  that  it  waa  of  the  nature  of  the  renti  wbich  U  fraaln 
teneaenu 

In  debt  up-  [6.  Debt  Hes  for  arrearages  recfvered  in  a  writ  ofaccouni^ 
Hc!Ta:.   43E.3-a.b.    iiH.4-79.b.] 

•Mst,  the  defendant  pleaded  arbitrenent,  and  held  no  pkt;  for  the  tccounc  before  MditQ^t  I* 
in  a  aaaancr  a  record.    Br.  Dcbc.  pi.  s  08  •  citea  4  H.  6. 1 7. 

[7.  If  a  man  recovers  a  debty  debt  upon  this  judgment.  43  E, 
3.  2.  b.] 

[8.  If  a  man  recovers  debt  or  damages  in  London^  in  an  a&ion 
brought  there  by  the  cujlom  of  the  tity^  which  lies  not  at  common 

law 


fmv  In  thi  e9urfs  $f  Wiftmnfter^  yet  when  this  b  become  a  debt 
bv  the  judgment,  an  aaion  of  debt  lies  in  Banco  or  Banco  Re- 
gis upon  this  judgment.  Mich.  15  Car.  B«  R.  in  an  adion  be- 
tween Mafon  and  NichoIS)  adjudged  upon  a  demurrer  to  the 
declaration^] 

[9.  If  a  woman  be  endowed  of  i^pyhoU  land  by  the  cuftora  Mo.  4«9. 
of  the  manor,  and  Ihe  ncwers  dower  within  thi  mamry  and  da*  ^'i^^'^c^i 
ruages  to  50/.  for  the  profits  of  the  land  from  the  death  of  her  huf-  ^y  3  jut 
band9  by  the  ftatute  of  Merton,  cap.  i.  the  hufhand  dying  (eifed,  tkctthac 
j^t  Jhe  Jbalf  not  have  an  adion  of  debt  at  the  common  law  for  the  j**V^'**.? 
damages i  for  upon  fucji  judgment  no  writ  of  error  or  falfc  judg-  ^"^'^^ 
ipent  lies  ;    but  the  remedy  is  in  the  court  of  the  f*)  manor,  ♦rol.6oi, 
or  in  Chancery.     Co.  4.  30.  b.  between  Shaw  and  I*bompfoi|  u■*^/i^^^ 

refolved,  1  *>«  Fcnner, 

e  contra ; 
but  at  another  day  x\tret  of  the  Juftiecs  held  the  a&ion  maiatainable,  bec^mfe  the  Court  Baron 
cannot  hold  plea,  nor  award  execution  of  fo  much  damaget,  and  yet  the  damagea  were  welj 

aiTcflcd  there. Cro.  £.  4*6.  pi.  23.  S.  C.  but  the  only  point  therci  wu,  whether  (he  might  re* 

iBover  damages  to  50I.  in  the  Court  BaroD^  where  they  cannot  hold  plea  for  more  than  401.  and 
the  whole  Court  held,  that  flic  might,  and  that  the  damagea  were  well  i^waidods  but  tbeocfacf 
j>oii^t  doea  not  appear  there.    Scd  adjornatur* 

[lo.  Bui  if  a  man  recovers  damages  in  a  writ  of  right^ehfi^ 
in  nature  of  an  ajjife^  in  a  court  of  ancient  denufn^  he  may  have  ar> 
jldion  of  debt  for  thefe  damages  at  the  common  law.  8  £•  4,  6.] 
XI.  Debt  lies  of  execution  of  damages  recovered  in  writ  of 
wajle  or  action  real\  for  the  damages  are  perfonal.  Br.  Exe- 
cution, pi.  17.  cites  43  £.  3.  2. 

12.  Where  a  roan  recovers  in  writ  of  annuity  or  afliie,  or  has 
avowry  for  rent  which  is  frank-tenementj  and  recovers  the  arrears 
without  cofts  and  damages^  he  iball  not  have  adion  of  debt  of  it, 
but /?!>/  facias ;  for  it  is  xtTi^^but  where  he  has  judraent  of  it 
with  cojts  and  damages^  which  goes  together,  fo  that  it  be  mixed 
with  the  perfonalty,  there  lies  writ  of  debt  j  note  the  diverfity  per 
Cur.     Br.  Dette,  pi.  212.  cites  23  H.  8. 

13.  In  an  aAion  of  debt  for  90I.    The  plaintiff  irc/nr/^  ^uod  At  to  the 
fum  recuperajjet  coram  Jtifiiciariis  de  banco  apud  Weftm*  90/.  pro  J{*J,^^  ^"^ 
dam*  againft  the  defendant,  prout  per  record  (^  procefs^  quee  dom*  peodingt 
rex  bf  regina  coram  eis  caufa  erroris  in  eifdem  corrtgend.  venire  wc  more  at 

fac.  &  aus  in  Cur.  didi  domini  regis  &  dom*  regina  in  pleno  }JJj^^"'7J^\ 
fobore  «  vigore  remtanent  minime  revocat'  plen'  apparet  per  quod  ^  (f.) 
a^o  accrevit,  &c.  To  this  the  drfendant  demurred^fuppofing  that 
the  judgment  was  ^j^ended  fo  far  that  an  action  of  debt  could  not 
be  brought  upon  it,  pending  the  writ  of  error.  But  the  Court 
held,  if  die  defendant  could  infift  upon  thi^  be  ought  not  to  have 
demurred  ;  but  to  have  pleaded  fpecialfyy  and  demanded  judgment ; 
if  the  plaintiff  fliould  be  anfwered  pending  the  writ  of  error  i  fo 
judgment  was  given  for  the  plaintiff.  So  if  he  had  pleaded  in 
oar  of  abatement,  that  a  writ  of  error  had  been  pending,  the  plea 
bad  not  beep  good.  2  Vent  261.  Mich.  2  W«  &  M.  in  C.  B« 
^iiddulph  v.  Paihwood. 


(0)At 
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(O)    At  what  I'ime, 

[l.    \  T  commnrlaw  if  a  man  had  recovered  a  Jebty  he  rtifght 
jLjL  have  had  an  adcon  of  debt  upon  this  judgment  after  tk^ 

year.  43  E.  3.  2,  b  J 
Cro.E.6o8.  *  [2.  If  a  man  fues  zftirefaciai  upon  a  recognizance  in  Chancery^ 
P*-*«- S'JP-  and  has  judgment  thereupon,  and  an  elegit  is  awarded  thereupon^ 
Jufticet'  *  *^  feems  he  cannot  have  an  aftion  of  debt  upon  the  recognizance  af^ 
Eeld,that  terwardsj  inafmuch  as  he  hath  elected  another  courfe  to  have  his 
he  might     j^i,^^     Contra,  P.  40  El.  B.  R,  between  Covifper  and  Langworth, . 

2legu\nd    adjudged.]  ,.      ,   .        ,      ,   ,     ,' 

the  judg.  [3.  So  after  the  recovery  in  the  fcire  facias,  though  he  does  not 

inent  in  the  yj^  j^^y  gl^^j*   yet  debt  lies  upon  the  recognizance,  inafmuch  as 

Ici  re  facial, /.^   .■'.^i''.    ^  .j  ^       r»^         o-^T7idd 

on  the  re-  *^  '^  changed  mto  a  new  judgment.  Contra,  r.  40  hU  B.  K. 
coj^ntEioce  between  Cpwper  and  Langworth,  per  Curiam.] 

being  in  ' 

lorce,  he  might  have  new  afiion  of  debt.  So  if  one  recover*  in  debt  upon  an  obligatioo,  yet  tha^ 
temainiog  in  force,  he  may  have  a  new  a£lion;  for  Popham  faid,  the  difference  ia  where  one 
recovers  ill  trefpafs,  or  other  a£lion,  vk^herctn  he  recovers  uoihing  certain,  ht^t  damages  only;  if 
he  hai  judgn\riit  in  (tich  an  a6lioD,  there,  when  that  judgment  is  in  force,  be  cannot  have  a.new 
■£^ion ;  but  where  the  thing  which  is  demanded  is  certain,  as  debt,  &c.  it  is  otherwtfc.     Wherct 

fore  it  wu  adjudge(^  for  the  plaintiff. Mo.  54^;.  pi.  714.  S.  C.   held   accordingly  b]^ 

Popham  and  ^etancr,  abfen'tibui  (iawdy  and  Clench. 

Though  it  f  4.  If  2  man  recovers  damages  in  a  writ  of  entry^  and  fues  an 
IhcwnThat  ^^^'^  ^^^  them,  although  the  elegit  be  not  returned^  yet  he  (hall  not 
the  writ  have  debt  upon  the  judgment  afterwards,  becaufe  he  hath  made 
was  return-  his  election  upon  record,.  D.  13  El.  299.  34-  The  fame  law  if 
was  fcrJcd  ^^^  intent  be  returned  upon  the  elegit,  although  the  party  difagreei 
and  the    '  thereto.     ♦  50  E.  3.  5.  b.  J 

moiety  of 

the  land  extended  was  delivered  to  the  plaintiff.     I).  299.  b.  S.  C.  fays,  it  feem^  to  be  a  bar; 
becaufe  the  plaintiff  cannot  vary  in  purfui't  of  the  cxecuiion  of  that  whereof  be  bad  made  elec^ 
tion  of  record,  &c.  and  the  reporter  add»,  idco  quKre. 
*  fir.  Debt,  pi.  49.  ciica  S.  C.  but  adds  a  qusre. 

Br.  Debt,  [^,  If  a  man  recovers  a  debt,,  and  after  the  parties  refer  them^^ 
j|*^'*^"^*yJA;/x  to  an  awards  and  by  affent  the  plaintiff  was  eUJnuJJid  of  tb^ 
S.  P.  See  Court,  by  this  word  (dimittitur)  he  {hall  never  have  an  a£tioix 
lit.  Execu-  of  debt  upon  this  judgment,  becaufe  he  was  once  intirely  dif- 
tion(Ua.t).  njjg-^j  ^f  ^^  Court  to  have  any  execution  there,     ii  H.  4.  44. 

adjudged.] 

[6.  [So]  if  a  man  recovers  debt,  and  hath  the  party  in  execution^ 

and  he  efcapes,  he  fhall  not  have  debt  upon  the  judgment  againft 

him  afterwards.     Dubitatur,  11  H.  4.  45.] 

[7.  If  a  man  by  indenture  acknowledges  to  J.  S.  that  he  hath  Ji. 

much  of  his  money  due  to  him  in  his  hands,  without  limiting  any 

day  of  payment  J  yet  debt  lies  prefently.     11  H.  6.  39.] 
And  the  [o.  If  a  man  bargains  with  another  to  enfeoj^him  of  certain  land 

other  has  no  y^r  a  certain  funtj  fo  that  there  is  a  full  bargain  between  them,  he 
■Son  on  "'  may  demand  the  money  in  a  writ  of  debt  prefently.  20  H.  6.  34.  b.  J 
the  cafct  for  it  was  hii  folly  not  to  take  beuer  fecurity.   Br.  Debt,  pK  99*  cilct  t  H.  6. 44.  by  Newton. 

Q.  If 


t>alt* 


5iil 


l<)*  If  a  ftiati  liifis  lands  for  years,  referving  ytarly  20/.  at  fiui^  S.  P.  Br. 
fjuarters^  debt  lies  for  one  quarter  before  the  other  are  paft,  be*  ^^^^*^^^l' 
caufe  it  favours  of  the  realtyi  and  is  as  feveral  contrads.    Co.  s6.— Roll/ 

Lit.  47.  b.]  Rep.  aai. 

^'        ■"  pl.»5.S.P. 

agreed.  Trin.  13  Jac.  B.  R.  in  Scarlrtt*t  cafe  4  end  that  fo  it  it  of  a  ftatute. 3  Rep.  2S.  a« 

arg.  5.  P. 5  Rep.  81.  b.  Per  CUi.  S.  P. 

[10.  [So]  if  a  man  leafes  lands  for  yearSj  referving  weeify  during  See  (A)  pi. 

tA€  term  nine  quarters  of  wheats  an  a£lion  of  debt  lies  for  any  no'e,  th^e 

♦  week's  quarter  before  the  other  are  incurred,  for  this  is  a  rent.  And  fee  titl 

Tr.  3  Ja.  B.  R.  between  the  Lord  Denny  and  Parnel  adjudged.]     Ejcaion, 

(B)  pi.  1. 

s.  c. 

*[354] 
[11.  But  upon  a  iiU  obligatory  for  the  payment  of  feveral  fums  3  ^^P-  a*- 
0t feveral  daysy  no  action  lies  till  the  laft  day  is  paft.    Co.  Lit.  47.  c/Y^tt" 

J^J  igi.b.s'p. 

— xo  Rep. 
128.  b.  S.  P. Cro.  J.  505.  pi.  16.  S.  P. 

[12.  So  upon  a  contract  debt  lies  not  till  all  the  days  of  pay-  S.  P.  per 
ment  arc  paft.    Co.  Lit.  47.  b.]  Son!  R^' 

aat.  Trin.  13  Jac*  and  agreed  in  Scaricti'a  cafe*  '    3  Rep.  aa>  a.  S.  P.  ■  -As  if  a  fura 

u  CO  be  gi\cn  in  marri-tgc  payable  at  feveral  days,  debt  lies  not  till  all  the  d^ys  are  paft»  though 
cal'e  Hca  for  non-payment  at  the  fit  ft  day.    4  Rep.  94.  b.  Per  Cur.  in  Sladf*s  cafe  5  Rep. 

ai.  b.  S.  p. ^— Co.  Liti.  S9a.  b.  S.  P. 10  Rep.  128.  b.  S.  P. Cro.  Car.  241, 

pi.  I.-  in  cafe  of  Mills  v.  Milla.  S.  P.  agreed  per  Cur* 

13.  If  a  man  leajis  for  years  rendering  rent,  and  the  rent  //  ar^ 
rear  znd  the  term  expires^  he  cannot  have  diftrefs,  but  (hall  have 
;fcction  of  debt  for  the  rent  due  before,  fir.  Dette,  pi.  74.  cites  14 
H.  4.  30. 

14.  Scire  facias  upon  recovery  of  debt  and  damages  the  defendant  f « »^  wa» 
faid.that  at  another  time  the  plaintiff fued  fcire  facias^  and  ^^^  A'''^ii!jlj?'^J 
Jevied  the  money^  judgment,  &c.  and  it  was  faid  there  that  fi.  fa.  is  /atitficien' 
not  of  record  before  the  return  thereof.    Br.  Executions,  pi.  6.  *'*«*'  •""^ 

cites  20  H.  6.  24l  25,  &  26.  37  H.jl-  and 

judged  here.     But  in  a i  H.  6.  5.  it  was  rehearfed  again,  and  there  the  flahttff  wsi  etHfelled  f 
am/'Mtr  to  tbf  fUa  of  the  defenJantt  and  fo  he  did,  and  therefore  a  good  plea.    So  it  feemt  upon  a 
taking  of  the  tody  by  capiat  ad  fatitfuciendum^  'where  no  ^urit  is  returned.     But  it  was  faid  in  anno 
fll  H.  6.  5.    Th4t  in  anno  19  E.  3.  it  was  arljudgcd  no  pica.    Quaere.    Br.  Executions,  pi.  6. 
.  Note,  that  the  cafe  of  fciie  facias,  which  commenced  anno  20  H.  6.  was  here  adjudged  a  good 

{>lpa  ;  that  ihr  (henfi*  had  levied  by  fieri  (aciaa,  and  the  plaintiff  awarded  to  anfwer  to  it,  by  which 
ic  faid,  that  the  (hcriff  had  not  made  theicof  levy,  Prill  and  the  others  e  contra.  But  it  waa  faid^ 
inat  M.  19  E.  3  it  was  awarded  no  plea^  hreau/e  the  Roll,  did  net  make  mefttion  thereof,  nor  did h^ 
Jhevf  acquittance  nor  tallj  ofihejberljf,  by  which  execution  was  awarded.  Br.  executions,  pi.  ^a^ 
cites  11  H.  6.  5.  , 

15.  If  a  man  fells  to  another  twenty  acrqs  of  land  for  lo/.  the 
vendor  Jhall  have  a£tion  of  debt  though  he  did  not  infeoff  the  other^ 
and  the  other  has  no  remedy,  but  adion  upon  his  caie ;  for  it  is 
his  folly  that  he  had  not  taken  better  furety.  Br.  Dette,  pi.  ^9, 
cites  22  H.  6.  44«    Per  Newton. 

16.  jfndhy  him  in  debt  of  20I.  for  twenty  acres  of  land  fold. 
It  is  a  good  plea  that  the  bargain  was  to  pay  at  the  livery  offeifim 

luck 
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filth  a  day^  anct  that  bef$re  the  day  the  vendee  prayed  the  vendor  ip 
infeoffbinty  apd  upon  diis  we  paid  the  2ol.  and  he  refufed,  judg- 
ment fi  a£tio.   Br.  Ibid. 

17.  If  a  man  recovers  damages  in  trefpafs  in  C,  B.  and  the  recorJ 
is  removed/or  et^or  into  B.  R-  there  by  all  the  juftiees  the  plaintiflT 
may  bring  of  the  damages  in  C.  B.  or  in  B.  R,  at  his  pleafure,  and 
it  lies  notwithftanding  the  writ  of  error ;  for  as  yet  the  firft  re- 
cord is  not  reverfcd  in  fado  by  the  writ  of  error ;  hut  it  was  held 
that  he  Jhatt  recite  the  record  in  his  county  and  that  it  is  removed  into 
B.  R.  by  writ  oferror^  but  htjhatl  notjhew  the  record  to  the  Court  i 
but  if  the  defendant  pleads  ntd  tiel  record^  the  plaintifF  (hew  it  at 
his  peril  fub  pede  figilli,  quod  nota.  Br.  Dette,  pi.  166.  cites  18 
£•  4.  6. 

18.  Bill  of  debt  was  brought  upon  arrears  of  a  leafe  before  Mi- 
chaelmasj  and  the  rent  was  not  due  before  Michaelmas,  and  it  was 
challenged  becaufe  it  was  brought  before  it  was  due-    And  per 

C  355  3  Tremaile,  yet  the  bill  is  good  j  quaere,  for  it  feems  that  thefe 
words  (debet  iff  injujle  detinet)  were  not  true  at  the  time  of  the  tejie 
if  the  billy  for  he  cannot  detain  it  till  the  day  of  payment  be  come^ 
nor  upon  a  leafe  it  is  no  debt  before.  But  upon  an  obligation  it  is 
a  debt  before,  but  it  fe^ms  that  all  is  one ;  for  though  it  may  be 
releafed  before,  yet  it  is  not  detained  till  the  day  of  payment  be 
come.    Br.  Dette,  pi.  126.  cites  21  H.  7.  33. 

19.  L.  Serjeant  brouzht  a  fcire  facias  upon  a  recognizance^  and 
had  judgment  upon  defamty  quod  habeat  executionem ;  and  afterwards 
he  brought  an  aidfcion  of  debt  upon  the  faid  judgment^  and  exception 
was  taken  to  the  adion ;  for  that  he  ought  to  proceed  upon  the 
judgment  given  upon  the  fcire  facias,  and  ought  to  fue  execution 
according  to  the  faid  judgment  by  elegit,  or  fcire  fiurias,  but  not  hy 
capias.;  but  the  exception  was  not  allowed ;  for  the  recognizance  t$ 
a  judgment  in  itfelfi  and  an  a&ion  of  debt  will  lie  upon  iV,  without  any 

judgment  in  the  fcire  facias  \  and  debt  lies  as  well  upon  the  judg- 
ment as  upon  the  recognizance  itfelf ;  «nd  fo  was  the  opinion  of 
the  whole  Court.    2  Le.  14*  pL  24.  19  £ltz«  C.  B.    Lovelefie's 
cafe. 
Cro.E.tto.      ao«  Debt  on  bond  was  brought  before  the  day  of  payment,  and 
J^\[^'J^^^*^"  judgment  was  given  for  the  plaintiff.     Then  defeiuiant  brought 
Jlec»es'.C.  error,  and  pending  the  writ  of  error  the  day  of  payment  happened. 
Now  the  aaion  is  become  good  which  was  not  fo  before.    2  Le^ 
20.  pi.  26.  Trin.  29  Eli*.  B.  R.    Thurkettle  v.  Teys. 
For  bein^        21.  If  a  man  be  bound  to  pay  jo/.  fuch  a  day^  and  10/-  fiicb  es 
^^%\im  ^*     ^^^^  *®  obligee  Ihall  have  his  a<£Hon  for  the  firft,  becaufe 
they  be-      the  duty  was  in  itfelf  feveral }  per  Periam.    Owen,  Hill.  30  £liz. 
conic  fcve-   Hu^^  v.  Torney.  ' 

jA  debit  in  .    ' 

•£ed.     2  I  nil.  395.— —Cited  Hardr.  87. 

22.  If  a  man  be  bound  in  a  bond  of  zoo/,  to  pay  20/.  fir  fi  numy 
years ;  he  fliall  not  have  debt  til)  the  laft  year  expired  ;  per  reriam* 
Owen,  42.  Hill.  30  Eltz.    Hunt* s  cafe. 

23.  A.  made  a  bill  of  debt  to  B.  for  the  payment  tfzol*  at  four 

days^ 


days^  fdliceij  5/.  at  tvery  of  the /aid  four  dapy  and  in  the  end  of 
the  deed,  covenanted  and  granted  with  B,  bis  executors^  and  admi- 
niftrators  that  if  he  make  default  in  the  pavraent  of  any  cf  the  faid 
payment Sy  that  tien  he  will  pay  the  refidue  that  then  Jhall  be  unpaid  i 
and  afterv¥ards  A.  fails  in  the  fir fl  payment^  and  before  the  fecond  day 

B.  brought  an  aGion  for  the  whole  20I.  By  the  whole  Court  the 
ai^ion  does  well  lie  for  the  manner,  for  if  one  covenants  to  pay  me 
tool,  at  fuch  a  day,  an  a£lion  of  debt  lies ;  a  fortiori,  when  the 
words  of  the  deed  are  covenant  and  grant,  for  the  word  covenant 
fometimes  founds  in  covenant,  fometimes  in  contrad  fecundum 
fiibjedam  materiam.    Le.  2o8.  pi*  290.  Mich.  32  &  33  £liz« 

C.  B»  Aopn. 

24.  Covenant  to  pay  5Z  per  annum  for  five  years^  and  declares  on  Citet  Hir<!« 
ft  bill  fcaled ;   debt  lies  for  non-payment  of  the  5!.    3  Lev.  383.  l^^^^^l 
Mich«  5  W.  &  M.  in  C.  B.    March  v.  Freeman.  liet  at  the 

firft  day, 
but  quaere  of  debt.    Norrii'«  cafe* 

^5.  A.  by  bill  fealed  covenanted  to  pay  the  plaintifF  5/.  a  year  for  ^b»d-  "t  thg 
five  years  at  two  payments^  viz,  24  June  and  25  December.     1  he  cafc^thi*** 
Court  upon  the  firit  and  fecond  argument  inclined  that  debt  lay  rep<^ter 
not  till  all  the  days  are  paft.     But  it  was  infifted,  that  this  is  not  ^'^^^  Htrdr* 
like  to  bills  of  debt,  but  is  a  covenant  to  pay  at  feveral  days,  and  i^^'tj^^** 
covenant  lies  on  breach  at  every  day,  as  in  cafe  of  a  promife ;   and  cAst,  that 
in  this  cafe  the  5I.  a  year  is  for  maintenance  of  a  daughter^  fo  that  coventat 
without  payment  {he  cannot  be  maintained  in  the  mean  time.  fi^idly,brt 
Andafterwardsjudgment*  was  given  for  the  plaintiff.  Per  tot.  Cur.  qucreof 
3  Lev.  383.  Trin.  5  W.  &  M.  in  C.  B.    March  v.  Freeman.        ^<b«- 

26.  8  Ann.  cap.  14.  S.  6.  Ena^fs^  that  it  fl>allbe  lawful  for  any  \  35'^  J 
perfon^  having  rent  due  upon  any  leafe  for  life^  for  years^  or  at  will 
determined^  to  diftrein  for  fuch  arrears  after  the  determination  of  the 

leafes.  ' 

27.  Covenant  to  pay  50/.  at  5/,  per  ann.  till  the  whole  50I.  be 
paid,  and  in  failure  of  payment  of  any  5I.  tlien  to  pay  the  whole ; 
adion  lies  for  the  whole  unpaid,  at  any  time,  after  failure.  8  Mod.< 
j6.  Trin.  7  Geo.  Anon. 

(O.  2)     At  what  Time;    before  Performance  of 
the  Confideration. 

I.  T^JL  fells  my  land  in  D.  for  lOoA  debt  lies,  and  yet  he  has 
^    Abt  the  land,  nor  can  be  take  it  witbottt  livery.    Br.  Con- 
tra^ ^  17.  cites  37  H.  6.  18. 

2«  Jtmt  where  a  man  i»  reteuned  to  be  of  counfel  for  xoA  per  ann^ 
be  may  have  debt,  and  yet  it  mav  be  that  the  other  did  not  demand 
aounfelcf  iim^\^ltha:^\kc JbaU Jay  thai  bf  was  ready  \iykc.   Ibid. 


(P)    HiW 


isd 


(p.)    tiow  it  (haU  be  brought ;   In  what  dafcs  tri 
the  Detinet ;  in  Refpe^  Bfthe  Perfons. 

t»ne,  70.  [i.  TY  A.  bi  in  execution  upon  a  judgment  for  B*  and  after  B.  diesj 
Wdgid  ae-  *"^  ^^'^'^  ''•  ^^^'^i^  ^"  ^«rf/to  querela  againft  C.  the  exe^ 

cordingiy.    cutor  of  B.  and  ha s  a  fcire  facias^  and  thereupon  puts  in  bail  by  r/- 

Luiw.    cognisance  in  Chancery^  according  to  thejiatute of  ii  H*b*  cap^ 

f^ftc'^'Tn  ^^^^fi^^  xx^ti  this  audita  a^xctzlai  judgment  is  given  again/}  A,  and 
writ  of  er-  afterwards  a  fcire  facias  ijjues  againft  the  bailj  and  after  judgment 
rat  in  the  the  bail  is  taken  in  execution  upon  *the  recognizance^  and  the  JherijjT 
Chambw '  fi*ff^^^  ^^  ^^  efcope^  upon  which  efcape  the  executor  brings  an  adion 
Glo%er  v.*  OX  debt  \  this  a6iion  ought  to  be  brought  in  the  detinet  only,  and 
Kendall,  on  not  in  the  debet  and  detinet,  for  this  recognizance  is  in  nature  of 
VlSi^"^  ^*^  /O*  ^'^^y  *»s  being  in  a  legal  courfe.  M.  8  Ja*  Scaccario, 
where  the    between  Carew  and  Broughton  adjudged.] 

dfe  wat, 

that  K.  brought  1  biU  in  debt  for  602I.  and  6t.  againft  the  Marfiial  of  the  Marfiialfet,  in  the  <iebet 
Se.  detinet  for  an  efcapCi  and  declared,  thai  the  pUiotifiF,  aa  executor  of  £.  B.  bad  recovered  againft 
J.  F.  600I.  debt,  and  tl.  6t.  for  damagea,  and  that  J.  F.  waa  committed  in  execution,  and  thr  de- 
fendant fuffcred  him  (o  efcape.  The  plaintiff  had  ludgmenc  by  nihil  dicit.  But  the  judgment 
waa  reverfrd,  becaufe  the  action  waa  brought  in  the  debet  h  detinet,  where  it  (hoold  have  been  in 
lb;  detinet  ouly,  the  recovery  in  the  fiift  aAioa  being  aa  exccator  in  the  detinet  only* 

s.  P.  whe-  [2.  If  an  executor  brings  debt  upon  an  obligation  made  to  the 
t!l^niy*be-  ^^J^^^^^i  where  the  day  of  payment  incurred  after  the  death  of  the 
came  due  in  tejlator^  yet  the  writ  fnalLbe  in  the  detinet  only,  for  he  brings  the 
teft»tor»*      action  as  executor.    20  H.  6.  5,  b.l 

life,  or  after  " 

bis  death.     Br.  Debt.  pi.  1.  cites  19  H.  8.  8. 

t  357  1  f  3*  ^^  ^^  *  "^^^  binds  himfelf  to  the  teftator  to  pay  him  lool. 
when  fuch  a  thing  Jhall  happen ;  if  it  happens  afier  the  death  of  the 
teftator,  yet  the  writ  of  debt  by  the  executor  fhall  be  in  the  de- 
tinet only.    20  H.  6.  6.  b.] 

4.  When  debt  is  brought  by  executors^  and  recovery  had,  and 
after  the  defendant  efcapes^  and  debt  is  brought  upon  this  efcape, 
this  (ball  be  in  the  detinet  according  to  the  iirft  caufe  of  ai^ion. 
Hut.  79.  Hill.  I  Car.  in  cafe  of  Townley  v.  Steele. 

5.  M.  brought  an  a£lion  of  debt  againft  H.  afherifffor  an  efcape^ 
and  had  a  verdid  againft  him.  The  defendant  moved  in  arreft 
of  judgment,  that  the  action  was  brought  by  the  plaintiffs  as  an  ad^^ 
miniftrator^for  the  efcape^  which  was  made  in  the  life  tfthe  intejlati 
only.  The  a£iton  ought  to  be  brought  in  the  detinet  ^ly,  the 
plaintiff  being  but  an  adminiftrator,  who  recovers  not  toJ  hft  own 
ufe.  Therefore  ftay  judgment  till  the  plaintiff  move.  Sty.  232. 
Mich.  i6yo.  Martin  v.  Hendlye. 

la.  RaviB.  6.  •  Debt  by  an  executor  for  an  efcape  of  one  in  execution  on  ajudg- 
Rep.  698.  ment  of  teftator^  and  declared  in  the  debet  and  detinet  i  and  after 
wa?admit-  verdirf  this  moved  in  arreft  of  judgment ;  and  it  being  doubted 
led,  that  whether  it  was  helped  by  the  general  words  of  (matters  of  the  Hie 
after  de.      nature)  in  the  ftat.  of  16  and  17  Car.  2.  to  nuuntain  it.    At  ano« 

■lurrerit  '  ^^^ 


Acr  day  were  quoted  i  Sid.  379.  341.   2  Keb.  407.  which  is  ?!7»^^X 
tfiat  it  was  helped  after  verdift  j    but  Holt  Ch.  J.  faid,  that  ^*//  '^t 
sriwOys  is  when  ibi  aiiifn  is  in  the  partfs  oum  right.    £t  adjor- .  fcemed  of 
natur,  12  Mod.  565,  Mich.  13  W.  3.    Holden  v.  Sutton.  opinioa, 

'  ^   '^  J  J  that  it  Wit 

not  aided  after  verdift  by  t6  &  17  Car.  s.  cap.  8.  becaufe  it  woald  titer  the  nature  of  the  a^oOi 
and  chcKforc  the  li^ht  wai  not  tried,  and  jad^meot  wa«  ftayed,  aifi|  ftc. 


(QJ     In  the  Detinet  only. 
[In  Refpefl:  of  the  Plaintiff  Executor.] 

[l.  TF  the  aSHon  be  offucb  a  natun  that  hi  ought'to  name  him"  5  ^^P*  3* • 

i.  fit/  executory  it  ihall  be  in  the  detinet  only,  otherwifc  c  ^  J*,*  gfi^* 

contra.    20  H.  6.  5.]  b.r.  to  * 

Hargravc'e 
cafe.  S.  P.  laid  down  as  •  general  rule ;  becaufe  the  thing  or  damagei  (hall  \ic  aflect • 

12.  If  an  €Mfeut9r  ruvoirs  in  trefpafs  for  goods  taken  out  of  his  Bot  if  the 
^     effion,  in  debt  fir  the  damages  recovered^  the  writ  fhall  be  in  SJ^^iedlir* 
the  debet  and  detinet.    20  H.  6,  5.  b.  for  he  need  not  name  him-  way  in  the  * 

fcif  cxecnior.  1  J«ff  of  t*»e 

''  tcftator* 

&c.  and  the  executor  bringt  an  a£KoA  and  has  judgment  to  recover  sol.  and  damages  for  thera,  and 
upon  this  judgment  brings  debt,  it  UnU  be  in  the  detinet;  per  Snig  B.  X«ane  9o«  Mich,  7  Tac.  ij| 
ihe  Xttbcqutr. . 

[3.  If  a  man  pofleiled  for  years  makes  an  under-kah  rendring  Clayt«  13^^ 
rent,  if  his  executor  brings  debt  for  rent  incurred  after  oisdeath^  the  AuguK' 
writ  ihall  be  in  the  detinet  only,    20  H.  6.  5.  b.J  1639.  be* 

foreTborp*' 
Judge  of  Affife  s  it  was  held,  that  it  ought  to  be  in  ihe  detine^  only.   Jennings  v.  logexlbo. 

[4*  If  the  executerjues  afeire  faeias  out  tf  a  reeegmxance  mad^ 
to  his  teftator,  it  flialJ  be  in  the  detinet.    20  H.  6.  5.  b.1 

[5.  If  an  executor  takes  an  eUigatienfir  a  debt  £ee  te  lis  tejlater  f  3^8  ^ 
by  contrary  in  debt  upon  this  obligation  the  writ  (hail  be  in  the  S.  p.  ac- 
debet  and  detinet.   20  H.  6.  4.  b.  5.  b.  Contra  25  E,  3.  40.  ad<*  J^a*^*^,;^ 

judged.]  executor 

0.  But  in  debt  by  executors  vpen  oUigatien  made  te  tbemfelves^  by  felli  goods 
which  it  app«ured  that  the  bond  was  for  the  geeds  of  the  teftaterfild  ;'J^|*|«  ^J«- 
to^the  defendant^  the  writ  was  in  the  detinet  onlv,  and  adjudged*  be  debet^ft 

food.    Dig.  113.  Lib.  10.  cap.  23.  S.  5.  cites  Mich»  17  £•  3.' detinet,  be* 
6.a«lPafch.25E.3.40.  -lt\^ 

nent  •f  tbe  aAion  was  in  the  executor.  F.  N.  B.  119.  (M)  in  the  new  notes  thn«,  (al  ad  fincm, 
^ites  to  H.  6.  415.  b.  [but  ll  feems  mifprioted,  and  that  it  (hould  be  as  in  Roll.}  Bui  adda,  that 
St  was  adjudged,  thei  it  (hiU  be  ia  the  dctinetj  and  cites  17  £.  i*  Bxicf  S7*  [but  u  is  17  £.  3.  6fc 
itrii2b.Brief.  pl.»S7.]  . 


?<».MII,  04  .  (^)   J> 


$6o  J)rti 

mrw  alfhn  tf^tnfi  tht  me  tmty\  for  the  pfridtipftl  caafe  of  the  dcbt'arofe  b)r  tfie  inte((ate,'Wbrcft 
*  cannot  be  changed  by  the  \ti  of  the  one  executor  or  admmiftratort  therefore  it  (hall  not  be  agaiaft 
htm  alone  in  the  dthtt  Of  ietintt^  hm  mi^fi  mIHu  the  detimet  omlj,  Br.  Debt,  pi.  1 77.  citca  it  ft. 
6.  7.  i6. 

'^'  ^^  h  '•^*  ^''^  jTwpon  the  fieri  facias  the  (heriff  returiu  a  dtvaftavit 
ifa^mao  re!  ""'a^c  by  thc  exccutor,  the  plaintiff  may  have  debt  thereupon  in 
^v€u  the  debet  and  detinet.  (It  feems  there  ought  to  be  a  judgment 
mgMinjiexe-^  upon  thci-eturn.)    II  H.  6.  i6.  b.l 

c«/9r,  and        ^  '  J 

upon  the  fieri  facias,  ihejbtrtffreinmt  devajlavii^  that  upon  thti  the  pUintifffiall  heivt  ieU  a^ini 

the  executor  if  he  will,  or  Jfttial  %urU  rfexreuti^Hf  it  honii  pr§prUi ;  but  it  is  not  agreed  if  the 
.writ  (hall  be  debet  &  detinet  upon  this  fuggcftion  and  return,  or  detinet  only.  But  if  thc  debt 
.lies  agaioft  him  for  this  caufe,  tbea  it  Icenis,  that  it  Ihall  be  in  thc  debet  &  dctincU   Br.  Debt,  pi. 

184.  cites  11  H.  6.  7. 

**V  p'  P^'j      fy-  ^f  '^^^  fi^  ^o  years  leafes  fir  10  yearsy  rendring  rent,  and 

?he  notes"    ^*^**  '^''  exccutor  or  adminiflrator  (hall  have  debt  for  the  rent 

there. —    incurred  afier  the  death  of  the  tejlator  in  the  detinet  only,    Tu  43 

Cro.E.«4o.  £!•  B.  R.  between  Sparke  and  Sparke,  per  Curiam.] 
*pi.  17*  s.  c. 

upon  a  leafe  made  by  inteftate  to  commence  after  his  death ;  refolved  clearly,  that  it  ought  to  be 
in  the  detinet  only  ;  for  the  title  to  the  afiton  is  driived  from  the  inteftate,  and  by  his  contraft 
only,  and  thc'adihintftrator  is'to  have  *it  in  the  inteilate's  right,  and  when  it  is  recovered  it  (hall  be 

afleis  in  his  hands;  and  in  proof  hereof  were  cited  29  H.  8.  8.  11  H.  6.  36.  and  9  H.  6.  li. 

Noy.  At.  S.  C.  ftated  fliort,  but  fays  that  the  a^ion  was  well  brought,  and  cites  the  two  firft  cafe* 
eked  above,  and  to  H.  6.  4.— The adminiftrator  (hall  foe  in  foch  cafe  in  the  detinet  only;  but 
?wbere  executor  in  luch  cafe  ia  fiied»  he  in  refpcd  of  the  poiTci&on  aad  the  profits  of  the  land  lakea^ 
.by  himfelf  (hall  be  charged  de  bonis  propriis,  [and  the  writ  (hall  be  in  thc  debet  &  detinet.]  Lev. 
150,  951.  Frevio  V.  Faynton.—a  Keb.  407.  pi.  16.  Fruin  v.  PaynCer.  S.  C.  fays  thc  a6lioa 
was  in  the  debet  &  detinet,  but  there  being  a  vcidi^  it  is  aided  by  the  ilatute  of  16  Car.  1.  cap.  8. 
and  judgment  for  the  plaintiff.-— —Sid.  379.  pi.  10.  Fraen  t«  Forter,  S.  C.  (Utes  it,  that  the  ad- 
miAifirator  was  defenaaot. 

[9.  If  the  executor  obliges  himfelf  to  pay  a  debt  due  by  contraft  by 

the  teftator,  in  debt  upon  this  obligacion  the  writ  may  be  in  the 

debet  and  detinet,  becaufe  the  obligation  made  it  bis  own  debt* 

II  H.  6.  8.  17.  b] 

8.  P.  Br.         [o.  In  an  aftion  of  debt  againft  the  executor  for  rent  incurred 

•?J;^'*J;!:.    »»  ^^'  ^ifi  «/^^  teftator^  the  writ  (hall  be  in  the  detinet  only,    in 

J2H.6.7.  H.6.  36.] 

and  16.  Per 

JBabington  and  Newton.«— Ibid.  pi.  237.  S.  P.  cites  10  H.  7.  5. 

[361]* 

In  writ  of  f  10.  In  an  action  of  debt  againft  an  executor  for  thc  arrearages 
txecmSrl  ^^  *  ^^"^  rcfcrved  upon  a  leafe  for  years,  and  incurred  after  the 
fir  rtnt  ar^  death  ofthe  iejlator^  the  writ  (hall  be  in  the  debet  and  detinet,  b«- 
rtar  in  their  caufe  the  executor  is  charged  of  his  own  pofTeflion.  11  H.  6.  36. 
^#7ii  M'  4^»  4^  ^"^  ^-  ^•'  between  f  Hargrave-  and.Boddy  aiBudgcd. 
hnfi  ^mt  But  it  was  reverfed  for  the  fame  caufe  in  a  writ  of  error  in  Camen 
meJetotbeir  ♦Scaccarji.  Co.  5.  31.  (ame  cafe.  M.  9  Ja.  R.  Rot.  146.  between 
Ihtn  be  dc  ^^^^  *"^  ^'^^  Henry  Cary  adjudged,  that  it  hy  in  thc  debet  and 
>et&deti-  detinet,  cited  M.  41,  42  El.  B.  R.  7  Ja.  B.  R.  between 

net.  Thd.  ihe  Lord  X  Rich  and  Frank  adjudged,  crted  M,  41, 42  El.  B,  R.J 


]«ib.  to.  c»p.  23.  S.  19.  cites  Pafch.  tt  H.  6.  44. 
fk^a  0herwife  It  \%  fori 


r  rcnt|  dne  in  the  time  of  the  teftater.   The].  Dig.  114.  Lib.  to.  etfp.  %z*  ^ 
29.  ettcaio  H.  7.5^ 
•    1b  debt  broii|^t  hy  tmetttert  MgninJI  Ujfee  firjtertf  tftht  leaje  wftht  tefetw^  of  wbicli  fetrtel  !• 

dw 


SHi  U  tht  time  •f  bit  tejtatvr^  dndparetl  after  hh.ifAtbi  the  writ  fluU  be  in  the  detioet  only,  per 
Engldield.    Thd.  Dig.  114.  Lib.  xo.  cap.  83.  S.  si.  cites  Pafch.  19  H.  8.  8. 

f  Cto.  E.  711.  pi.  35.  Body  v.Harcravi,  S.  C.  adjudged  for  cbe  plaintifF.  -But  adds  • 
note,  ibac  afterwards  this  judgment  was  reverfcd  in  tbe  Exchcouer  Cbamber,  for  the  point  in  law ; 
for  tbey  all  held,  that  it  ou^ht  to  be  in  the  detinet  only,  becauie  he  is  charged  only  by  the  contraft 
of  the  luteftata — ^Mo.  566.  pi.  771.  S.  C.  againft  adminiitrator,  and  adjudged  good  in  the  debet 
h.  dctinec ;  and  diftlnguimcd  between  adion  brought,  by  or  againft  an  executor  or  admimlirator. 
-T-— firownl.  56.  S.  C.  and  judgment  reverfed  in  Cam.  Scacc.^-^Cro.  J.  ^46.  in  a  note  added 
at  the  cod  of  pi.  5.  that  in  the  argument  of  the  cafe  there  of  Rixnxll  v.  Lanccastlk,  it  was 
then  delivered  bv  the  Court,  that  Hargravc's  cafe  5  Kep.  3 1 .  was  afterwards  reverfed  in  Cam.  Scacc. 
in  the  point  of  debet  &  detioet,  according  to  the  book  of  10  H.  7.  j.— Bulft*.  23.  S.  C.  cited  by  * 
^  Williams  J.  to  be  fo  adjudged,  but  that  the  fame  was  afterwards  rev^fed  upon  another  matter, 
and  for  other  reafons.— ^a  Brownl.  706.  S.  C.  cited  by  counfel  arg.  who  faid,  that  they  were 
of  coiiarel  with  Hargrave,  when  the  judgment  in  B.  R.  was  reverfed  in  the  Exchequer  Chamber 
for  this  very  point,  and  for  this  rea&n,  becaufe  it  was  brought  in  tbe  debet  &  detinet,  whereas  it 
fliould  be  in  the  detinet  only*— ^^S.  C  cited  Cro.  C.  B15,  Ba6.  pi.  3.  and  by  three  juftices  denied  ta 
be  law ;  and  Jones  J.  faid,  that  be  knew  it  to  be  reverfed  in  point  of  judgment  for  this  caufe.  But 
Mr.  Danvers,  in  a  Danv.  504.  pi.  10.  makes  a  quaere  if  the  book  is  not  mifpnn'ed,otherwife  the 
tafela  mifapplied  there,  the  adioo  there  being  brought  by  an  adminiltrator,  and  not  againft  one» 
for  lent  incurred  in  the  time  of  the  inteftaie. 

X  Cro.  J.  S38.  pi.  a.  S.  C.  adjudged  well  broaght  in  the  debet  &  detinet. Bulft.  aa.  S,  €•> 

&  S.  P.  agreed  by  all,  and  judgment  for  the  plaintiiS'. ft  Brownl.  202.  S.  C.  adjudged  per  tot. 

Cur.  praater  Yelverton.~-^.  C.  cited  Brownl.  56. — —Palm.  116.  S,  C.  cited. — —Cro.  J.  4U. 
pi.  1 1.  Mich.  14  Jac.  B.  R.    Ipfwich  Bailiffii,  &c.  v.  Martin.   S.  P.  adjudged  for  tbe  plainiiiT.—— 
^  Bulft.  ais.  &.  C.  adjudged.— ^Cro.  J.  549.  pi.  10.  Mich.  17  Jac.  B.  R.    Mawlr  v.  Cacyfyr. 
S.  P.-  ■       -Palm.  110.     Moule  V.  Moodie.  S.  C.  and  S.  P.  adjudged  for  the  plainiif^. 
%  RolU  Rep.  131.    Paul  v.  Moodie.  S.  C.  ■  ■     All.  4a,  43    Hill.  23  Car.  B.  R.    Royftou  v. 

Cordrye,  the  Court  faid,  it  was  never  doubted  but  that'the  action  might  be  brought  in  the  deduct 

only ;  but  it  had  been  much  doubted  if  it  might  be  brought  in  the  debet  &  detinet. Popli.  121. 

Falch.  39  £iia«  Popham  faid,  that  in  fuch  cafe  it  Oiall  be  in  the  debet  &  detinet;  for  thou<;h  they 
have  the  lands  as  executors,  yet  nothing  thereof  fliall  be  imployed  to  the  execution  of  the  will, 
)»ut  fttch  profiu  as  are  above  that  which  was  to  make  the  rent,  and  therefore  fo  much  of  the  profits 
A  is  to  make  or  anfwer  the  rent,  they  (hall  have  to  their  own  ufe  to  anfwcr  the  rent,  and  thcrefoio 
they  have  quid  pro  quo,  via.  fo  much  of  the  pr«>tiis  for  the  rent,  the  a£lion  ou;;ht  to  be  brought 
•gamft  them  in  fuch  cafes,  but  where  they  are  to  be  charged  in  debt  for  rent,  upon  a  Icafe  made  to 
the  teftalbr,  and  have  not  the  profits  of  (he  leafc  iifelf,  nor  means,  nor  default  m  them  to  come  to 
it;  the  adion  of  debt  ought  to  be  againft  them  in  the  detinet  only,  and  this  is  the  cafe  here,  and 
therefore  tbe  a^inn  being  in  the  debet  ft  detinet,  doth  not  lic^-^— Sty.  61.  Kalk  v.Jocklihc. 
S«  C.  Bacon  J.  held  it  good  in  the  debet  &  detinet.  Roll  J.  faid,  it  had  been  held  pro  &  con  to 
be  ^ood  and  b^d;  ^ut  that  it  muft  be  in  the  debet  &  detinet,  or  elfe  it  will  be  mifcbievous  to  the 

platntiff,  and  judgment  for  the  plaintifF,  nifi,  &c. S.  C.  cited  All.  34.  and  other  cafes,  and  fays, 

that  tbe  Tf^f^fit  of  tktft  fMtrafy  •^iont,  were  tbe  tHCOHveniency  ef  tie  owe  feie  and  tbe  ctber ;  for 
saafmnch  as  the  cxecutori  cannot  waive  the  term,  it  were  hard  if  the.  rent  (hould  exceed  tbe  value 
•f  the  land^  and  they  have  no  alTets,  that  they  Ihould  be  charged  in  the  debet  of  their  own  proper 
goods,  and  yet,  if  the  a£lioa  muft  be  brought  in  the  detinet  only,  where  fully  adminiftred  were  a 
good  plea,  then  they  may  reuin  the  Iand«  and  with  the  profits  thereof  fatisfy  debts  t^on  fpeciMliy, 
<whcr»y  the  leflbr  flioold  be  defeated  of  his  rent ;  for  the^voidmg  of  which  inconveniencirs,  it 
%ru  refolvcd,  that  they  may  be  charged  in  the  debet  &  detinet,  for  prtm4  facie,  the  land  ih^li  h% 
Ipccod^  to  be  of  greater  yaluc  than  tiie  lent  is,  if  it  be  oiherwife. 

II.  In  debt  again^  an  heir\  the  writ  fball  be  in  the  debet  & 
^tinet.  Thel.  Dig.  113.  Lib.  10.  cap.  23.  S.  7.  cites  Pafch.  32; 
X*  3.  Brief  294.  and  Mich.  10  H.  7.  8.  and  the  Re^iftcr,  fol.  140. 

11.  Writ  of  debt  brought  againjt  executor  upon  hts  own  amtraS 
with  quod  ei  injufto  detinet  only,  was  abated  \  for  it  ought  to  be 
debet  &  detinet.  Thel.  Dig.  113.  Lib.  10.  cap.  23.  S.  11.  cites 
Mich.  41  £.  3.  Brief  545. 

*     13.   Writ  of  debt  againft  haron  and  feme^  upon  recwery  had 
again/i  thefimg  wbenjbi  waifoU^  (hall  be  in  the  debet  and  detinet. 
,ThcI.  Dig.  113,  Lib.  xo.  cap.  S.  12.  cites  Mich.  47  E.  3.  23.  & 
.9£.  4.  25. 

14.  Debt  againft  the  heir  upon  (he  deed  of  his  anccftar  (hall  be  [  362  J 
in  the  debet  &  detinet.    Br.  Dette,  pi.  237.  cites  18  H.  7.  8. 

1  j.  Debt  ag»nft  t&t  oxecuXivt  of  P.  ia  the  4ebet  &  deiinct;  for 
"...  .    ^  D  a  3  unt 


3«i  SDcfrt.. 

¥if^  incurred  tMn  a  term  after  the  death  of  the  feftator ;  tbey  pteajii 
that  part  of  the  land  was  evicted  in  the  life  of  the  tejlator^  and  for 
the  refuiue  that  they  tendered,  &c.  et  uncore  prift,  &c.     Plaintiff 
demurred,  but  afterwards  they  agreed,  and  the  plaintiff  accepted 
according  to  the  (aid  apportionment  without  cofts  or  damages  of 
either  fide.    Dy.  6i.  b.  pi.  67.  Hill.  6  &  7  E.  6.    Barrington  v. 
Potter. 
S  te.  S06.        16.  If  an  adion  of  deht  is  brought  againjt  baron  zxAfenu  upon 
^Jaf'^f V     ^^  obligation  entered  into  bj  the  fenu  before  marriefge  it  mail  be  in 
Powd!s[c.  ^^  iiebet  &  detinet,  for  by  die  marrriage  all  the  perfonal  goods,  and 
a  power  of  difpoiing  of  the  real,  are  by  law  given  to  the  hufband, 
which  he  has  to  his  own  ufe,  and  not  as  executor  to  the  ufe  of 
another ;   and  refolved  per  tot.  Cur.  that  this  was  matter  of  ful)- 
ftance  and  the  very  point  of  the  action.    5  Rep.  36.  a.  Trin.  30 
Eliz.  B.  P.    Llovd  v.  Walcot. 
fi.p.beeiofe      jy.  So  if  an  aOTon  is  brought  upon  a  bond  againji  the  boir  of 
bound  by    ^^^  obligor^  it  (hall  be  in  the  debet  &  detinet,  becaufc  he  hath  the 
f^ectai        afiets  in  his  own  right,  as  the  baron  has  the  goods  and  chatties  <^ 
wordi  in     the  wife.    5  Rep.  36.  a. 

tion,  per  Gawdy.    Cro.  E.  711.  in  pi.  35.  Mlcb.  41  &  4a  Elir.  B.  R. It  ought  to  be  intfie 

debet  &  dcttnet ;  but  after  verdifi,  it  ii  cured  by  the  Oxford  %^  of  jeofails.  Lev.  884.  Mich.  19 
Car.  B.  R.    Combers  v.  Wation.  ■  Sid.  34s.  pi.  6.  S.  C.  but  doubted  if  it  might  be 

amended  by  ftat.  16  &  17  Car.  a.  cap.  8-  The  writ  againft  the  heir  is  in  the  debet  Ac  detinet, 
^hich  proves,  that  in  law  it  ii  his  own  debt ;  per  Dyer,  and  he  faid,  that  he  could  fbew  a  precedent 
'where  fuch  an  a£lion  was  maintainable  againft  the  execiuors  of  the  heir.  1  i.e.  1 1.  pi.  a 6.  Hill,  ao 
£h2.  C.  B. 

18.  Debt  in  the  detinet  againji  adminijiratrix  of  her  hufband 
for  arrearages  of  a  leafe  for  years^  viz.  for  a  quarter's  rent  due  in 

the  life  of  the  inteJlatOy  and  two  quarters  in  her  own  time.  It  was 
moved  that  the  a^ion  ought  to  have  been  brought  in  the  debet 
&  detinet,  according  to  Hargrave*s  cafe,  5  Rep.  31.  but  refolved, 
that  the  adion  was  well  brought  in  the  detinet,  (he  having  the 
intereft  only  as  adminiftratrix  ;  and  Hargrave's  cafe  was  iaid  to  be 
no  law,  and  that  that  judgment  was  reverted.  Cro.  C.  225.  pi.  2. 
Mich.  7  Car.  B.  R.    Smith  v.  Norfolic. 

19.  An  adion  of  debt  was  brought  upon  an  obligation  made,  to 
a  bijhop  and  his  eommjfary  for  payment  of  debts  and  legacies  \  the 
eSlion  was  brought  by  an  executor^  and  judgment  given  by  default 
againft  the  defendant,  the  judgment  was  reverfed  by  a  writ  of 
error,  becaufe  the  a^ion  was  brought  in  the  debet  &  detinet; 
whereas  it  ought  to  have  been  brought  in  the  detinet  only^  becaufe 
it  wa3  brought  by  an  executor.  Sty.  278.  Trin.  1651.  Lydale 
V.  Lyfter. 

(T)    How  it  fhall  be  brought  m  the  Debet  and 

Detinet. 

Br.  Bebi,     [i.  TF  debt  be  brought  againfi  baron  and  ferm  upon  a  reeenerf 
I VthoTeh  ^'^  damages  againft  the  feme  dumfola  fiiit^  it  is  good  in  th^ 

o'bj^,     debet  and  detinet.    47  E.  3.  23,  b.] 

that  at  to  the 

btroa  itoo^ht  aottobc  iaihe  dcbct|  btcaafcic  wm  aotof  hiiowa  ttotridi  Mttdltbe  femc^t* 

[%•  It 


•  - 1,  If  thtAcc^fif  frUr  brings  dtif  upon  an  Migaiion  made  H  his  ^*  ^^ 
fredicejhr^  tnc  writ  fliall  be  in  the  debet  and  detinet.    47  E.  3.  1,'cX^ 
23.  b.  j  ibid.pi.43, 

ciKi  s.  e. 

for  where  it  is  to  hif  own  life  it  fliail  be  debet,  at  it  (eems,  contra  of  cxeeutor,  for  thia  U  to  aa> 
•ther'a  ufc. 

3.  Debt  (hall  not  be  in  the  debet,  but  of  1710^^7  onJy.  Br.  Ley 
Gager,  pL  26.  cites  50  E.  3,  16. 

4.  Diii  was  brought  againJI  adminiftraUrs^  the  plaintiff  reco^ 
vered  and  brought  another  writ  of  debt  upon  the  fame  record  in  the 
dibit  IS  ditimty  where  the  defendants  were  convided  of  this  plea 
of  plene  adminiftravit,  and  becaufe  in  this  cafe  they  are  only 
charged  as  adminiftrators,  therefore  they  took  nothing  by  their 
writ,  quod  nota.  But  fee  if  they  had  been  convi(fted  upon  fuch 
olea,  where  they  (hould  be  charged  de  bonis  propriis,  as  in  1 1  H. 
o.  35.  Br.  Faux  Latin,  pi.  20.  cites  11  H.  4.  59.  [but  it  (hould 
be  56.  a.  pi*  2.  and  the  other  edit,  is  56.] 

5.  Debt  againft  baron  and  feme  of  the  contra^  of  the  feme  during  Br.  Debt. 
^overturey  the  writ  (ball  be  debent  &  detinentj   for  the  baron  is  P'-»*»»cuct 
debtor  by  the  taking  of  the  feme,  and  both  ought  to  wage  their 

law.    Br.  Faux  Latin,  pL  52.  cites  9  £.  4.  24. 

6.  If  z  feme  be  indebted  and  tabes  baron^  the  writ  of  debt  againft 
the  baron  and  feme  (hall  be  debent ;  for  the  baron  is  debtor  by  the 
cipou&ls.    Br.  Dette,  pK  142,  cites  7  H.  7.  i. 

7.  ^nd  if  debt  be  due  to  a  feme ^  who  takes  baron,  and  they  bring 
debt,  the  writ  (hall  be,  quod  debet  to  bothy  and  fhall  count  how  the 
debt  accrued  to  the  feme  dum  fola  fuit  and  that  after  they  inter^mar^ 
ried.    Ibid. 

8.  If  an  annuity  is  granted  to  one  for  yearsj  fo  long  as  the  term 
continues,  a  writ  of  annuity  lies  for  the  fame,  but  when  the  leafe 
is  determined  an  a^on  of  debt  lies  for  the  fame  ;  per  Williams  j  • 
Bulft.  152.  cites  9  H.  7.  16,  17.  and  fays,  that  fo  is  the  old  book 
of  entries,  Fol.  151.  in  debt  for  an  annuity. 

9.  Debt  againft  executors,  upon  arrears  due  in  the  time  of  the 
executorsy  upon  a  leafe  made  to  the  tejiator^  the  writ  (hall  be  in  the 
detinet  and  not  in  the  debet.    Br.  Dette,  pi.  237.  cites  lO  H* 

10.  So  where  a  man  recovers  againJI  executors  and  brings  a^ion 
thereofy  this  (hall  be  in  the  detinet.  And  fo  of  a6tion  of  debt  upon 
arrears  of  account  brought  by  executors  of  account  made  to  them. 
Br.  Dette,  d1.  237.  cites  10  H.  7.  5. 

J  I.  Tanneld  Ch.  B.  took  this  diffirenccy  where  the  a^ion  is 
grounded  upon  privity  of  contra^  it  ought  to  be  in  the  detinet  as 
ir  H.  6.  37.  11  H.  4.  46.  10  H.  7.  5.  But  otherwKe  it  is^ 
when  grounded  on  a  forty  as  41  Aft,  15.  Cro.  T.  546.  pi.  5.  Mich« 
17  JJiC.  in  Cam.  Scacc.  in  cafe  of  Repcll  v.  Lancaftle. 


there  it  ought  to  be  in  the  detinety  and  they  may  count  to  the  value ;  the  debet 
but  of  the  ciin  of  the  realm  they  ought  to  taki  notici  what  value  it  *^^^ 

Dd4  boars. 


tt6^  iDAt 

317.  s.  Cs  tiarsy  and  to  tfitt  value  it  ought  to  be  deottiidflil  i  at  in  thh  oaicf 
Cb!  jTu^  zoo  nummi  aurei,  vocat  guioets,  valoris  viginc^  unius  felid.  ic  4A* 
•foreign  or  for  to  this  value  they  were  coined  at  the  mint,  intbtch  is  their  legal 
medal  coin,  value,  and  therefore  their  proper  denomination  Is  aos*  pieces  of 
«Vu°f  lepi  E^^'**'  ^ocat'  guineas.  Per  Holt  Ch.  J.  Skinn,  573.  pi.  16.  Mich, 
^aiur,  the    6  W.  &  M.  in  B.  IL  in  cafe  of  Saint  Leiger  v.  Pope. 

plaintiff  .  .         .  i         . 

nay  tUSt  whether  to  declare  in  the  drtraet,  aa  for  guineaa  in  fpecie,  or  in  the  debet  fr  detioet  for 
the  value  in  £nsli(h  money ;  but  the  Court  agreed,  that  in  that  cafe  there  moft  be  a  default  in 
payment  of  the  toretgn'or  medal  coin  in  fpecie,  before  the  party  can  bnn|  debt  in  the  debet  Sc 

detioct  for  the  valuc.^ Where  foreign  coin  itielf  ia  demanded,  the  a&ioo  ia  in  the  detinets 

*  but  if  the  value  be  demanded*  it  ia  in  the  debet  Sc  detinct  s  and  the  averment  alwaya  u,  that  the 
defendant  hat  neither  rendered  the  foieign  coin  nor  the  value;  per  Holt  Ch.  J<  it  Mod.  at*  S.  C# 
— Lotw.  M*  St  C.  and  S.  P.  to  which  Holt  Ch.  J.  and  Eyre  J.  foemed  to  agree. 

[364r 


(IT)     How  it  (hall  be  brought.    In  the  Debet  and 
!^''-l°V      Detinet;    and  where  in  the  Detiuet  only.    In 
r"^  Refpe^  of  the  Thing. 

The  Chin.  [i.  TF  tfac  adion  be  brought /ar  mtniyf  it  ihall  be  in  the  debet 
'^J'lu;       A    anddetinet,50E.3.  i6.b.] 

a  writ  in  the  debet  but  of  money  only,  and  therefore  where  debt  waa  brought  for  certain  nnt  etrm 
anJ  reMtfewi,  refcrved  on  a  leaCe  for  yeara  of  Unds,  the  writ,  though  io  the  decinet  only  waa  bcld 
good.   Per  tot.  Cnr.  Br.  Debt,  pL  50.  citea  S.  C. 

Aa  if  a  mao '     [^2,  Bta  if  the  adion  be  brought  fir  dead  chatteh  wr  livings  and 
quirtirtof  "^^^  ^^"^  money,  it  (hall  be  in  the  detinct  only.    50  E.  3.  16.  b. 
'  wheat»  or    Contra,  M.  41,  42  El.  B.  R.    Barham's  cafe. 

a  horfe. 

P.  N.  B.  119.  (H)— In  debt  of  thingi  which  are  not  money,  aa  cmw,  graim^  &c.  Ihc  «mt  Iball  be  la 
the  dctinec  only,  and  he  (hall  recover  the  price  or  value  of  the  thing,  and  not  the  thing  ttfclf ;  Qucrc* 
^m  Debt,  pl«  ai  x.  citea  9  E.  4. 10. 15.  41. 

%.  The  writ  was  quod  reddat  10/.  quas  ei  dibet  CsT  injufti  detlnti 

&  hna  ^  catallii  ad  valtnc*  i^c.  ^ua  it  injujie  detimty  andL  hell 

good.    Thel.  Die.  113.  Lib.  cap.  23.  S.  o.  cites  HiU.  33.  £«  3. 

Brief  913.    And  that  fo  agrees  the  resifter  fol.  139.  and  Nat. 

Brev.  152.  where  the  writ  is  brought  in  Bancoy  hut  when  it  is  tiy- 

contiely  it  Jhall  be  quod  reddat  joL  quas  ei  debet  &  catalla  ad  valenc^ 

&r.  qua  eo  injujie  detinet\  tot  of  debt  in  the  county  die  writ  flull 

fay  quas  ei  debet  only. 

^uttheae.       4.  Debt  in  the  detinet ;  for  that  the  defendant  owed  him  ^00 

ilTiii^dl-^*  ^/Airrx,  moneta  Polonia;  and  declares  upon  a  biU  obligatoryy  whereul 

bet  Sc  de-     the  defendant  was  bound  to  pay  him  600  gilders  of  legal  money 

tinet  for  the  Polonllh,  viz.  ad  valorem  22,oL  legalis  moneta  Anglia.    it  was  tuA 

{Zfl^Vvtht  ^  ^Sdon  ought  not  to  have  been  in  detinet,  becaufe  it  is  upon  a  • 

mmJtdcuf^  bill  obligatory ;  the  opinion  of  the  Court  was  that  focafinucK  te  he 

reia  coh,  aa  is  not  to  recover  the  giUerSy  but  the  value  of  them  found  by  the  jury, 

wltwn?**    ^^^  *^^  demand  is  not  ofanj  fum  certairiy  and  the  value  is  not  known 

Noy.  I's*     to  the  Court^.ibaX  the  demand  is  good  enough  in  the  detinct*    It 


10^  tU 

Hlfd^  adjudged  for  the  plaintiff.    Cxo.  J.  617.  p\.  2.    l^cb.  19  Jj^\^ 
Jac.  B,  R.    Rand  v.  I^eck.  i„  ^V^  '^ 

l>npc»  v«  Raftatk 

$•  If  debt  for  48;.  fii  Jibtt  and  definite  ami  for  two  Jhirtf  in 
ibe  iitinet  only  \  and  he  declared,  that  the  defendant  fuch  a  year 
retained  the  plaintiff  to  be  his  fervant  in  bufiandry^  giving  him 
481.  and  a  Jhirt  by  the  year ;  the  Court  iaid  it  was  clear,  that  be 
may  bring  his  a£Hon  {o  by  feveral  precipes  in  one  writ.  Win.  75. 
Pafch.  22  Jac.  C.  B.    Weaver  v.  Beft. 

.  6.  Debt  upon  a  hitt^  bearing  date  in  the  parijh  of  St.  Mary  U 
Bow^  London,  which  upon  oyer  appeared  to  be  dated  at  Hamio-* 
roughj  and  the  plaintiff  declared  in  the  detinet  onfy^  for  6L  Ham^ 
horough  money  i  it  was  objeAed  againft  this  declaration,  that  the 
adion  ought  to  be  brought  in  debet  and  detinet ;  but  adjudged 
it  is  well  brought  in  the  detinet,  becaufe  it  is  not  for  a  certain 
fum,  but  for  6i.  Hamborough  money  which  in  Englifii  coin  is  [  3^J  J 
40s.  value,  and  the  value  of  the  Hamborough  money  not  being 
well  known  amon^ft  us  by  common  intendment,  it  ought  there* 
fore  to  be  demanded  in  the  detinet  only ;  and  judgment  for  the 
plaintiff.    laX.  4.    Pafch.  i  Car.    Ward's  cafe. 

(X)    What  fhaU  be  a  good  Plea  in  Bar.    [OfDck 
on  JuJgtnents.] 

)*I.  TN  debt  tipon  a  recovery  in  another  courts  it  is  no  good  plei 
J-  that  the  Court  where  &c.  had  taken  him  in  executtoHy  if  he 


cloes  notfay  that  it  was  at  the  in/lance  of  the  plaintiff.    7  H.  6. 19,  J 
[a.  But  if  he  lays  fo,  it  is  a  good  plea  in  bar.     7  H.  6.  19.] 
[3.  In  debt  upon  ajudgnunt^  it  is  no  plea  that  there  is  an  errvr 
the  original  procejsj  or  record  of  the  firft  judgment,  for  he  is 


I  debt  t^on  a  iudgnunt^  it  is  no  plea  that  there  is  an  ermr 
m  the  original  proceJsj  or  record  of  the  firft  ji ' 
pat  to  his  writ  of  error  for  that.    7  H.  6.  19.] 

[4.  In  debt  upon  a  judgment  it  is  no  plea  in  bar,  that  after  the 
jikqptient  the  parties  fut  themfehes  to  an  arbitrament  by  award  of 
the  Lord  CAanceUor^  &c.  and  that  the  arbitrator  had  made  fuch 
/noard^  tte.  and  that  he  himfelf  had  brought  an  audita  fuerela  to 
be  relieved  upon  this  award,  for  this  matter  is  not  fufficient  to 
maintain  an  audita  querela,  and  if  it  was,  yet  he  could  not  plead 
it^  but  is  put  to  his  audita  querela.  Tr.  7  Jac.  B.  Miles  Fale's 
cafe  adJQ(^ed.  j 

5.  In  debt  the  plaintiff  rtaorfi^  t^n  a  recovery  of  debt  and  da^ 
nmgis  in  thi  Court  of  Record  at  Ktngfton  uton  Hull^  and  the  de- 
^iendant  ^oadod^  that  they  weredifmSSd  by  the  court  of  Modi  in  the 
famo  a^touj  by  aOint  of  the  plmnhff\bocauJe  it  appeared  to  the  Court 
that  tho  parties  had  fut  tbmfthes  in  arbttramont^  and  therefore  to 
^  quod  dimittitur  judgment  fi  aAio^  and  it  was  awarded  bv  the 
Court  that  tfa«  plaintiff  ihall  take  nothing  by  his  writ,  and  fo  a 
J^.  And  per  Hank,  and  Thirn.  arbitnonent  made^  or  arbitrament 
ftmBng  ana  not  Jinificd^  is  a  good  bat  in  wBokki  pcitonali  and  per 

Hank» 


s«5  2>eM* 

Uaiik*  fe  in  Adton  real ;  but  bkrene  contra.    Br.  Dette,  pi.  6 1* 

cites  II  H.  4.  12. 

•  Br.  De»»t,      6.  In  Jr^/  of  10/.  the  plaintiff  C0«n/f^  rA/jT  he  recovered  againji 

yl.63.  S  J>.  1^^  defendant  tn  afpecial  affife  loL  in  damages  before  fuch  Jufticcs  ; 

6. 14.  Bs-     ^^  defendant  Jaia^  thai  within  the  year  he  fued  fieri  facias  te  the 

(•nd  there  Jberiffi^  by  which  he  levied  itj  and  paid  to  the  plaintiffs  judgment fi 

of^ai  m"     ^^^^ »  *"^  ^^^  payment  over  to  the  plaintiff'  was  of  little  regard 

thf*Yeir      t>ut  only  the  levying  by  the  iherilF.     And  Hill  and  Hank,  held  the 

Book.]        plea  no  plea^  and  that  the  defendant  (hall  render  to  the  plaintifi^ 

and  fhall  have  his  remedy  againft  the  fherzff ;  but  Thirn.  was 

ftrongly  contra,  and  that  the  debt  is  of  record,  and  by  the  fieri 

fecias  is  levied  of  record  b^  an  officer  of  authority,  and  if  he  pays 

it  to  the  plaintiiF,  or  iends  it  into  Court  or  not,  this  is  no  defitult 

in  the  defendant,  and  that  the  levying  was  good,  and  the  defendant 

cannot  compel  the  fherifF  to  fend  them  into  Court,  nor  deliver 

them  to  the  plaintiff,  and  therefore  no  default  in  him,  and  he  is 

.  excufed,  which  is  the  beft  opinion,  and  the  reporter  concordat. 

And  after  the  parties  agreed  ;  and  the  writ  willed  quod  denarios 

illos  habeas  hie  in  Cur.  tali  die,  &c.    £t  ft  fit  coram  Jufticiariis 

afT.  tunc  denarios  illos  habeas  ad  proximam  feffion',  &c.     Br.  Ex<^ 

ccutions,  pi.  35..  cites  11  H.  4.  58.     And  fays,  fee  *  26  H.  6, 

25.  tit.  and  Lib.  Intran.  170.  that  it  js  admitted  for  a 

good  plea  in  (cire  facias,  and  iflfue  taken  thereupon,  and  the  plairOij^ 

[  3^^  1  ^^  ^^^^  tf^ra»/f^  thereupon  againji  the  Jheriff  wh§  levied  it^  and 

«^  did  not  deliver  them  to  the  Court,  nor  to  the  plaintiff,  as  it  feems 

.  there. 

,         7.  If  tiic  plaintiff  wh&  has  recovered  the  debt  had  brought  writ  of 

debt  upon  the  firft  judgment^  there  the  bringing  writ  of  error  upon  the 

iirft  judgment  is  no  plea.    Br.  Executions,  pi.  136.  cites  xoH.  6. 6. 

seet^t,      (Y)    What  thing  will  extins^uifh  a  Debt.     [Accept 
(E.  d)  per  tance  of]  a  higher  Thing. 

totum. 


Bil.  53.  pT.  [  I.  T  F  a  man  accepts  an  obligation  far  a  debt  by  contraSl^  this  ex*. 

t8.  Anno  ■       .         .^  .  ^ 

^  EUfc *- 


^kE^^—        i-  tingwifl^es  ^^  contrafi.     13  H.  4.  i.] 


&.  p.  agreed  per  Cur,  and  that  in  fuch  cafe  the  ol^ligor  might  with  a  fafe  conlcicAce  wage  Ml  hwk 
But  if  one  wlio  was  a  &raog«r  to  the  tontraft  enters  into  bond  afterwards  to  ptjr  the  dcwt  $IC  a  day 
certain,  and  the  debtor  gives  a  counter  bond  to  the  ftranger,  this  docs  not  determine  the  coDlrafi^ 
and  fo  the  debtor  b^  contrad  cannot  wage  his  law.  a  Le.  i  lO.  pi.  14a.  Trin.  89  Eliz.  C.  B. 
Hooper's  cafe.— Bnt  if  a  ftranger  to  the  contrad,  being  prefent  at  the  time  of  making,  tnakei  a 
promife  to  enter  into  a  bond  unto  the  party,  Sec,  for  payment  of  the  money  agreed  for  upon  thp 
contra^  and  afterwards  becomes  bound  accordingly,  the  contraA  bv  this  is  determined,  Dccatt& 
the  obligation  is  purfuant  to  the  contrail.    Ibid,  cites  it  te  adjadgcd  la  one  Fudfoy's  cak. 

•  0. 91.  b.  [2.  [So]  if  a  man  accepts  an  obligation  ySr  flie  arrearages  of  otto 
Trin?a«H.  ^^^^^^  *(/*'''  ouMtors  aligned  in  paisj  this  extinguUhes  the  ar- 
8,citcsS.c!  ivars  ;  for  the  auditors  are  not  of  record ;  for  of  this  the  law  Iie9^ 
and  Ibid,  and  for  that  the  obligation  is  higher.  Contra  «  i  x  H.  4.  70.  b» 
f::Vicb.  13  H.  4.  !•  »<Jjttdge<f  ] 

aa  H.  8.  citei  S.  C.  bat  takes  no  notice  whether  tWy  wtrt  4(SgAccl  co  paii|  or  of  rceord>  ■  So 
(A.a)pl.  1,'  .  . 


[3.  tt  an  infant  makes  a  contrail  for  his  diit  amt  thtbtngy  and  s.  P.  at  10 
Idftcr  inters  into  am  Migdtion  with  a  penalty  to  pay  it^  and  after  Jn?nf«m^ilr 
the  infant  avoids  this  ohtigationy  as  he  may  for  his  infancy,  yet  it  •  cotch  and 
feems  the  contra^  Ihall  not  be  revived.    Dubitatur,  P.  -22  EI.  B.  R,]  ^^j^^x  •«* 

•*  ""a  bond  af- 

terwards entered  into  during  hit  inlancy,  the  contrad  it  extinguifhed ;  tnd  though  afterwards  al 
full  age  he  affumed*  yet  in  affumpfic  brought  he  may  plead,  Aoo  affumpTit,  and  his  iuUncy  it 
fuflicient  evidence;  and  judgment  for  him  ntfi.  3  keb.  798.  pl«  55.  Trin.  99  Car,  a.  A* ^ 
Tapper  v.  Daveoanc 

4*  It  is  a  ffood  plea  that  the  plaintiff  todk  oUigation  of  the  parcel 
^  the  fum  for  the  whole  deht\  for  contrad  is  intire.  And  the 
plaintiff*  faid  that  the  obligation  was  for  a  debt  due  by  another 
contnu^  &c.  and  the  others  e  contra.  Bx.  Dette,  pi.  57.  cites 
3  H.  4.  17.J  ^ 

5.  Debt  upon  arrearages  of  account  before  auditors^  the  de* 
lendant  faid  that  after  the  account  the  defendant  had  taken  oUi^ 
gation  of  the  fame  funiy  and  no  plea  by  award ;  for  it  was  a  duty 
by  record  before^  in  which  the  defendant  cannot  wage  his  law. 
jBr.  Dette,  pi.  64.  cites  11  H.  4.  70. 

6.  One  who  hath  a  debt  dtu  to  him  by  fimpte  cohtraify  takes  an 
obligation  for  the,  fame  debt,  or  any  part  of  it,  the  contrauf^  is  de- 
termined. 6  Rep.  45«  a|  in  Higgins's  cafe,  cites  3  H.  4.  17.  b. 
II  H.  4.  79.  b.    9  £.  3.  50.  b.  51.  a. 

7.  So  when  a  man  bath  a  debt  by  oUigationy  aqd  gets  juigMent 
upon  it,  the  contrad  b^  fpecialty  is  changed  into  a  matter  of  re- 
cord.   6  Rep.  44.  b.  m  Higgins's  cafe, 

(Z)    [Extfngutybment  hy]  Acceptance  of  a  Thing  of  I  367  ] 

equal  Altittide. 

J  I.  'T^HE  acceptance  of  an  obligation  for  a  debt  due  ly  another  S.  F.  Bia 
A    obligation  is  no  bar  of  the  firft  obligation.     1 1  H.  4.  79.  *J//i^^,^^^ 

b.  13  H.  4.  !•]  thefamdL 

tirmiMathn  •fa  rmtra&  •ftbe  /amt  itttj  dtu  hefott  \  for  there  he  might  have  waged  his  law.     Br. 

Debt*  pi.  64.  cites  si  H.  4. 1^— -Oneciiofe  en  afiion  cannot  be  difcharged  by  anothrr  chofe 

en  a^on  of  the  (ame  nature,  aa  one  obligation  is  not  difcharged  by  accepunce  of  another  obli* 
g»tion  in  lieu  of  it.  ^  Lev.  «37,  23$.  Mich.  1  Jac.  a.  C  B.  in  cafe  of  Scarborough  (Mayor,  &c.) 
V,  Butler.  Sec  tit.  Conduions  (£.  d)  pi.  2.  and  the  notes  thexe. 

1.  Where  an  award  creates  a  new  duty^  the  old  it  extinguiflied  Canh.  379* 

thereby ;  but  where  it  only  ordains  a  refeafe  to  diftrharge  the  old  j'  p*^^ 

duty,  It  is  otherwife.     i  Salk.  69.    Hill.  8  W.  3.  B.  R.    Free-  ,;  Mod. 

man  ▼.  Bernard*  !  »3o-  s.  c. 

»  AS.  p.—* 

^  Salk.  45.  s.  c.  dc  s.  r. 


(A.  a) 


J 


s«7  2>rtt; 


(A.  a)     [Extinguijhed  by]  Acceptance  of  a  lowef^ 

Thing. 

.5*^lj4*  [l-  TF  a  roan  accepts  an  Mlgatlon  for  the  arrears  of  an  account 
fercaccbc.  X  ^^fi^^  auditors  ajftgmd  of  record^  this  does  not  extinguifh 
twcmaudi-  the  arrears,  becaufe  they  are  higher.  20  H.  6.  45.  b.  (It  does 
teraafi|B*4  ^ot  appov  whether  die  auditors  were  of  record)  ] 

tad  M  bore  of  rccoid* 

[2.  If  ^  hjTor  accepts  an  obligation  fer  rent  due  upon  a  k^fji 
^fir  yearsj  this  does  not  extinguiih  the  rent,  becaufe  the  rent  i» 
nigher,  being  real,  for  of  this  the  W  does  not  Uq«     t  i  H.  4.  79. 
b,  13  H.  4.  z.    ao  H.  6.  45.  b.] 

^T^  (B.  a)  In  what  Cafes  a  Collateral  ^Ing  may  be 
(c!j)per  given  in  Sati^aSlion  without  a  DeuL 

Br.  Debt,  [z*  TF  a  Tint  be  reverfed  ty  deed  upon  a  leafc  for  years,  iti$ 
S!c^^^!rii  X  no  go^  plea  wicbottt  a  deed,  that  by  the  command  of  the 
^^ewTilv  kfi''  ^  retained  the  rent  in  fi^isfa^ion  of  the  reparation  of  the 
covettaatui  houfe,  which  he  had  done,  whereas  the  leflbr  ought  to  have  done 

ktfc  for  till  leflbr  to  repair ;  and  the  hoafc  wis  nuaius.    Per  Hill  «nd  Hank. 

[2.  The  fame  law  is  if  the  rent  was  referved  without  deedy  for 
be  nath  ackno]itledged  the  duty  by  the  pleading.     14  H  4. 27. J 

C  3^  3  t3*  ^  '^  ^  ^^^  ^'^^  ^^  y^^  ^f  y^^  P^  ^^  money  (0  another 
by  my  command^  yet  this  i$  not  a  good  (ati$fa(5tion  without  deiJi 
i4Hk4.  27.] 

Seetlt.MiC 

"^'J'W  fB.  a.  2)    Declaration,  &c.  In  Debt. 

and  ICC  tit*  ^    .  ^  ' 

Rciit(H.c)         ^^ 

Z.  ^nnHE  plaintiff  in  his  count  mud  Jhew  deed  in  debt  and  an* 
X    nuity,  and  there  the  writ  and  fpecialty  ought  to  agree  ; 
per  Finch.    Br.  Monfirans,  &c.  pi.  15.  cites  41  £.  3. 23. 

2.  In  ^^^  upon  a  contraS^  Hull  faid,  you  had  thereof  obligatian 

after,  Cul.  faid  ncs  but  of  another  contraidt,  and  the  ijfue  was,  ifthi 

obligation  was  for  this  contract  or  not.    Br.  liTues  Joins,  pi.  56.  citei 

3  H.  4. 18. 

Br.  l|lorme»      3*  Debt  upon  an  obligation  by  J.  F.  tht  defendant  faid^  that  be 

jl.  6^.  citcf  ,fiade  and  delivered  the  obligation  to  another  J.  F.  and  not  to  the 

*         plaintiffs  and  a  good  plea,  and  the  plaintiff  was  compelled  to  anfwer 

to  it,  quod  nota;  and  fo  it  feems  that  there  were  two  J.  F.  and 

the  wrong  J.  F.  got  the  obligation  and  brought  the  a&ion*    fir* 

ObligaticWy  pl«  82.  cites  12  H,  6.  7.  and  Fituu  Barn  17. 

4,  If 


*=  *  4*  If  tn  4^  ap^k  a  hondy  A.  cnints  that  B.  abne  was  hunij  B* 
finiU  fay  that  ht  and  H.  were  jointly  bounds  judgment  of  the  writ 
and  a  good  plea,  without  any  fans  ceoj  and  the  other  may  fajr  that 
he  was  Ible  bound)  &c*  Br,  Traverfe  per  Sec.  pi.  82.  cites  21 
H.  6.  ^. 

5.  Dek  upon  a  bond  of  40/.  the  defendant  tleaded  receipt  by 
the  plaindfFy*  10/.  parcel  of  the  demand  afier  the  laji  continuance^ 
judgment  of^the  writ  and  a  good,  plea  without  acquittance,  or 
other  fpecialty,  where  it  is  pleaded  to  the  writj  contra  where  it  is 
pleaded  in  bar^  there  it  ought  to  be  by  fpecialty  againft  ^ecialty. 
nvn  Brie^  pi.  337.  cites  5  E.  4.  1 38,  and  after  fol.  Z40*  by  four 
Juftices  againft  three,  it  is  no  plea  to  the  writ,  without  fbewiif 
Ipecialty.    Ibid. 

6.  Where  a  nan  is  bound  with  condition  in  the  obligation  fir 
the  advantage  of  the  obligee^  \itJhaUJhew  it  in  bis  county  and  other- 
wife  it  is  ill  $  contra^  where  it  it  to  his  difadvantagCj  or  if  it  he 

^  indorfedy  and  is  not  in  the  oUigadon.    Br.  Obligation,  pi.  58. 
cites  21  £.  4.  36*  per  Vavifor. 

7*  Debt  upon  a  bond  of  4fA.  to  pay  2oL  the  defendant  faid^  that  ^^  I>cta» 
theplaintif  had  received  part  of  the  faidleprjiintj  ponding  thewriti  f'o^^ 
and  per  Cur.  the  plea  is  good  of  this  letter  ^m  of  wfai<^  the  con*  ira,ditt^ 
dition  was  made,  quaere  cauiasn,  for  the  reporter  contra,  and  that  uno piet 
he  ought  to  allege  payment  of  the  whole  at  his  day,  or  to  fliew  21^;"'  ^^ 
fpecialty  of  the  receipt,  becaufe  the  adion  is  upon  fpecialty,  but  ^uhtnut. 
if  he  was  paid,  he  ou^ht  to  (ay,  that  it  was  paid  after  the  lait  con-  perCur.md 
iinuancc,  otherwife  iU.    Br.  Brief,  pi.  318;  cites  5  H.  7.  42.        .  J^'^^";^* 

,  s^  U.  7.  ao# 

8.  Debt  upon  an  obligation  brought  by  J.  P.  die  defendant  faid^ 
that  there  were  J.  P.  tie  father  and  J.  P.  the  fon^  and  he  made 
the  obligation  toy.  the  father  who  is  deadj  and  he  who  hrought 
the  a&ion  is  J.  A  the  fon^  judgment  fi  adio,  and  a  good  plea,  and 
(hall  not  be  compelled  to  lay  quod  non  eft  &3um,  for  this  is  £dfe* 
fir.  Obligation,  pi.  95.  cites  16  H.  7.  7. 

9.  Error  of  judgment  in  an  a£Hon  of  debt  on  a  bond  for  p$r» 
formemce  of  covenants  in  an  indenture,  which  was,  that  if  the 
plaintiff  paid  the  defendant  ioo/«  at  Mtcbaelmas  nexf^  then  the  [  3^9  J 
defendant  would  pay  to  the  plaintiff  10/.  yearly  afterwards  during 

Jfss  life  I  and  the  breach  affgned  was,  that  the  defendant  had  not 
paid  the  loA  yearly  without  mentioning  the  payment  of  the  lOoL 
firji  by  the  plaintiffs  and  this  was  afligned  for  error ;  but  adjudged 
that  it  is  no  error,  and  the  firft  judgment  affirmed ;  becaufe  the 
defendant  in  the  firft  aAion  by  pleading  conditions  performed^  hoi 
confeffed  the  payment  of  the  10c/.  to  him  by  the  plaintiffs  and  th« 
.denult  of  the  pajrment  thereof  ought  to  have  been  (hewn  on  the  • 
part  of  die  defendant,  and  not  on  the  part  of  the  plaintiff.  Mo. 
365.  pi.  497.    Mich.  36  &  3^  £li£.  B.  R.    Goodwin  v.  liham. 

10.  In  error  of  a  judgment  in  debt  in  C.  B.  upon  an  obligation, 
it  was  affigned,  becaufe  the  count  was  per  fcriptum  fuum  obUga'- 
torium  conceffk  fe  tenerij  (fc.  widiout  laying  figilla  fuo  fyiUaf 

•M  the  fourfe  is  10  B«  R«  Avugh  otherwife  in  C.  B,    But  Gawj^ 


Add,  the  dedantiM  was  wdl  enough  dioitgh  Bot  aceording  to 
precedents;  for  by  faying  per  icrtptum  fuum  oUigacoriuni>  alf 
the  mceffary  circumftancis  an  iniendtd  to  ccncar^  vis.  the  iieakng 
and  de&very  of  the  deed ;  becaufe  it  is  not  othei:wi(e  a  writing 
obligatory,  and  dilivery  is  ntuir  aiUgei^  whicn  proves  that  it  b 
not  neceflary  to  allege  the  fealing,  for  the  one  is  as  neceflarv  as 
the  other.  And  accordingly  the  judgment  was  affirmed.  Lro* 
£.  737.    Hill.  42  Llix.  B.  K.    Peiiibn  v.  Hodges. 

11.  Plaintiff  ibr/ffr/i/  in  debt  for  that  the  difendant  reteumd  him 
fuch  a  year,  day,  and  place  te  embrtider  m  jatten  gown  for  a  maid 
jervant  of  her  daughter's,  and  it  take  for  the  fame  J^ou  it  was 
slieged  that  debt  lies  not  in  this  cafe  becaufe  there  is  not  any  place 
al/egedj  where  he  ihould  embroider  it ;  nor  that  it  was  done  heftre 
tie  a&ion  irmghtj  and  it  Hras  tniver£d>ie,  that  he  did  not  em- 
broider it,  and  then  there  is  not  place  for  the  venue,  wherefore 
the  declanuion  is  not  good.  Sed  non  allocatur.  For  he  cannot 
tiaverfe  but  ought  to  have  pleaded,  non  debet,  and  hd  need  noC 
allege  the  place  where  he  did  it,  for  it  may  be  done  in  diveric 
places ;  aild  it  fliall  be  intended  to  be  done  where  the  retainment 
was,  and  it  is  not  requiftte  that  the  time  of  embroidering  thereof 
aoght  CO  be  precifely  alleged  $  for  it  £haU  be  intended  to  be  before 
the  a&ton  brought ;  otherwife  he  could  not  have  had  his  a&ton  ; 
and  the  prothonotaries  of  C.  B.  certified,  that  it  was  not  their 
courfe  to  allege  the  day  or  place  of  the  performance  of  a  contraft* 
Wherefore  the  Court  held  it  to  be  well  enough,  e43eciaUy  as  the 
cafe  is  here,  where  the  party  defendant  did  not  uke  ifiue  thmupon^ 
but  let  pafs  the  advantage  thereof,  and  is  condemned,  by  a  nihil 
dicit,  as  here  (he  was.  Cro.  £.  88o.  pi.  ii.  Pafch.  44  £lizt 
3.  H.    Lady  Shandois  v.  Simpfon. 

12.  Where  a  man  was  indebted  to  another  in  20/.  he  came  to 
fbt  party  and  defired  him  to  forbear  this  for  a  certain  time  and 
that  he  would  pay  the  fame  to  him  at  a  day  certain  by  him  prefixed^ 
there  if  he  fues  him  for  this  20/.  after  the  day^  he  needs  not  fhew 
how  this  grew  due^  for  the  taking  of  a  day  certain  to  pay  the  fame, 
this  proves  the  verity  and  certainty  of  the  duty  \  htstif  a  man  hi 
indebted  to  another  upon  a  fimple  contraif^  and  fsus  for  it  upon  a 
fromife  to  pay  it^  be  it  upon  fuch  a  promife,  or  the  like,  the  plaintiff 
ought  to  mew  the  caufe  of  this,  in  his  declaration^  to  fptcify  how^ 
and  in  what  manner  the  fame  grew  due ;  for  in  the  lattef  it  was 
due  prefently,  but  a  day  given  for  payment,  but  in  the  other  cafe^ 
2iot  fo  i  therefore  he  ought  there  to  fliew  the  fpecial  caufe  how 
the  (ame  grew  due ;  and  fo  is  t]>e  difference,  v^ich  vras  wed  to 
be  fo  by  Yelverton  and  by  the  Court,  quod  nota^  Bulft.  15^ 
Trin.  9  Jac.    Dean  v.  Newby.    , 

|Bo1ft.t44.       13.  Debt,  &c.  in  which  the  pla^dff  declared  upon  two  hendt^ 

adjudged '  generally  for  200/.  on  thefe  bonds,  ah^  fatisfaiiion  vms  a^knm^ 

for  the       ledgedfor  the  i  oL    *  After  a  venii«9:  and  judgmqit  for  die  pUintifi^ 

piaintiir.      ^f^gjf  yf^  brought,  the  error  affigned  was,  diat  it  did  not  appear  ot$ 

L  37^  J  whsch  of  the  bonds  the  plaintiff  did  acknowledge  fath/aiiion  oftkif 

so/,  but  the  judgment  was  afiutnoi  j  beeauM  the  jihumtff  might 

lawfuU/ 


kwiiilly  t>ut  l>odi  bonds  in  iuit,  and  therefore  ixe  Itiight  ac« 
knowledge  fatisfaclion  of  part  generall/i  without  mewing  of  which 
it  is.    Roll.  Rep.  423.  pL  13.    Mich*  14  Jac.  B.  R.     Hall  v.  *     ' 

Mal^n.  ^  • 

14.  If  «  tondht  made  to  one,  and  he  Jotb  mtfay  in  the  bond 
that  it  Jhall  hi  paid  to  thi  obligee^  in  this  cafe  tht  plaintiff  mujl 
Jbew  that  it  is  to  bi  paid  to  hitriy  though  not  exprefTed  in  the  bond» 
Brownl.  72.    Hill.  14  Jac.  Anon. 

15.  w.  brought  an  attion  of  debt  againft  M.  and  declared  that 
the  defendant  bought  timber  of  him  for  10/.  folvend^  modo  &  fcrma 
fequenti,  viz.  5/.  ad  fe/lum  Pafiff.  proeeime  fequentem^  and  fays 
nothing  when  the  other  5/.  ^ould  he  paidy  and  the  plaintiff  reco* 
vered  the  whole  lol.  by  verdi(Si,  gna  now  it  was  fpoLen  in  arreft 
of  judgment  for  the  caufe  aforefaid,  but  yet  by  all  the  Court  it 
W2S  good  enough  \  for  the  lav^  intends  the  Mher  part  of  the  money 
to  be  due  prefently^  if  no  certain  day  of  payment  be  alleged*  GoIfU 
It6.  pi.  II.    Willoughby  v.  Milward. 

16.  If  one  brings  debt  for  part  of  a  debt  due  upon  a  contraS^  or  Hetl.  1 37. 
pbligation,  and  dees  not  acknowledge  fatisfallion  of  the  r^ftdue^  |"  ^'  ^^ 
the  ai£lion  is  not  well  commenced }  Arg.  and  judgment  accord-  not  appear. 
ingly,  by  which  a  judgment  in  C.  B.  was  reverfed.  CiX).  C.  — Litt.Rcp. 
436.  pK  6.  Hill.  II  Car.  B.  R,  in  cafe  of  Clothwortby  v.  Uoth-  JJfgfv^' 
worthy.  doM  Qoc 

17.  The  plaintiflF  obtained  a  judgment  in  an  hundred  court  for 
58/.  4^.  and  brought  an  aftion  of  debt  upon  that  judgment  in  this 
court  for  58/.  only^  and  did  not  Jbew  that  the  4^/.  was  di [charged^ 
and  upon  nul  tiel  record  pleaded,  and  a  demurrer  to  that  plea,  . 
the  declaration  was  held  to  be  naught  for  that  very  reafon ;  for  if 
a  debt  upon  a  fpecialty  be  demanded,  the  declaration  mufl  be  for 
the  whole  fum ;  if  for  le&  you  muft  Jbew  hew  the  other  was  Jatif* 
fied.     3Mod.  41.  Pafch.  36  Car.  2.  B.  R.    Mar(h  v.  Cutler. 

18.  Debt  on  covenant  topayfo  much  quarterly  for  four  quarterly 
payments  arrear,  without  faying  when  due  and  ending  is  naught,  and 
fo  ajudgment  in  B.  R.  was  reverfed.  Show.  8.  Mich.  4  Jac.  2* 
in  C5am.  Scacc.    Piltarfe  v.  Darby. 

19.  Error  upon  a  judgment  in  C.  B.  where  the  a£lion  was  debt 
$ep$n  a  bend  of  1090/.  penalty ^  conditioned  that' if  fuch  an  one,  btfing 
an  apprentice^  Jbouid  purloin^  or  embezzle  any  thing  te  his  majier*s 
eUimage^  that  then  be/bouldmake  it  good.  Breach  ajjigned  was,  that 
he  did  embezzle  and  purloin  200/.  Upon  this  iifue  was  joined, 
and  rerdifl  for  the  phintifF  and  judgment  accordingly.  Now  upon 
error  brought  it  was  inCfted,  that  this  breach  was  not  well  aiEgned ; 
for  the  ocmdition  of  the  bond,  tying  it  up  to  fuch  purloinmg  as 
ihould  be  to  the  damage  of  the  mamr,  die  plaintiff  in  the  origma! 
adion  (hould  have  averred,  that  this  was  a  purloining  to  the  da- 
nu^  of  the  mafter.  But  the  whole  Court  drought  the  judgment 
eaS  C.  B.  was  well  given.  For  the  words  purloining  and  cm- 
beczKng  are  always  taken  in  a  bad  fenfe,  et  ex  vi  termini  im* 
portdbimaee  to  the  nafter;  and  what  appears  plainly  need  not 
•t  Mvcfvt^  accordipg  to  that  maxim  of  lawj  quod  conftat  clare 

ncn 


Hon  debet  verificsfL    Judgment  mfi*    JO  Mod.  r49>  X5o«   HilfV 


ti  Aniu  B.  R.   Tborniciaft  v.  Barns, 

Ibwliiteafo 

gojduj?         ♦  (C.  a)    What  fliall  be  a  good  Bat  in  BehU 

t5t,IUnU(0)  s  •-  J 

u  '^JI>S"  f '•  T^  *  mzsijilb  land  to  another  for  a  certain  Turn  of  money, 
for  mMcy,  X  ***  •**  aoion  of  debt  for  the  money,  it  is  no  plea  in  bar 
to  b«  paid    that  the  land  is  evi&ed.    H.  37  EL  B.  per  Curiam.]. 

at  feveni 

days,  in  tliia  cafe,  thodgh  the  goods  arc  re-taken  by  one  that  has  a  right  to  them,  before  the  day| 

yat  ih«  vendor  (h>U  have  atton  of  debl|  ta  rcfpeft  of  the  oontraCL    3  Rep.  aa.  a.  Arg. 

fa.  [But]  if  a  man  poflefled  of  a  ward  fells  it  to  another  for  a 
certain  fum,  in  debt  for  the  fum,  it  is  a  good  bar  that  the'  ward 
is  ivi^id  if  aftramgir*    H.  37  £1.  fi.  per  Curiam, 

(3»  Vlijfii  for  years,  nndirtng  nntj  caufes  a  Jirangit  to  enter 

upon  him,  and  9ufi  bim^  by  uriiich  die  ftranger  devefts  the  rever* 

fion  by  difleifin,  yet  the  leflbr  may  have  an  a^on  of  debt  for  the 

rent  arrear  after,  for  this  lies  upon  the  contra^^  notwithftanding 

die  difieifin.    M.  2.  Ja.  B.  R.  between  Carpenter  and  Collins^ 

cited  to  be  adjudged  in  B.] 

2^i^^*&*      [4.  If  a  man  lea/es  for  years  t9  eemmence  at  Micb.  rendering 

odittdMd     ''^'^»  *"^  *^  ^ilf'^  enters  before  Micb.  by  which  he  is  a  diffcifor, 

according,    and  fi  Continues  afier  Micb.  and  the  rent  incurs^  the  leflbr  may 

ly.— «  Le.    have  debt  for  diis  rent  j  and  this  dijfeijin  Jball  net  be  any  impedi' 

Ifa'id**'  ^^^  h  ^'^-^jf  ^*^  privity  $f  contraa  which  is  between  mcro, 

judged  *     M.  32  £1.^.  K.  between  Alexander  and  Dier  adjudged.] 

accordini^ 

ly.'  ■  See  D.  8o.  a.  Marg.  pi.  1 1 1.  S.  C.  and  other  cafes  cited,  as  to  the  I(llee*s  entry  before 
the  day,-*— S.  C.  cited  Litt.  Rep.  17.  by  the  name  of  Alexander  v.  Sexic,  adjudged  for  the 
plaintiff;  but  fayai  that  if  the  Icflec  had  claimed  fee,  it  would  be  otherwife.  and  Ibid,  cites  a  Jac. 
C»  B.  Baxtom's  casb,  where  the  leflee  entered  before  the  day,  and  made  feoffment  after  tb« 
day»  yet  debt  lica  for  the  rent. 

D.  4.  b.  pi.      [ J.  [So]  if  lejfeefir  jears^  rendering  rent^  makes  afeeffmeni  in 

Trb.*t4H.  fi^^  y^^  ^^^^  ^'  ^^  ^  ^y  ^^^  ^^  ^^  ^"^  arrear  after,  for  the 
a.  in  the  *  privity  of  contrad  continues,  notwithftanding  the  feoffment,  ao4 
Exchequer,  the  cftate  is  not  determined  but  at  the  eledton  of  the  leflbr.] 

CASB.   S.  P.  argued."  Ibid.  Marg.  pi.  i.  it  a  nota,  tliat  it  was  ruled  for  law  in  C.  B.  that  if 

Icffee  for  years,  yielding  a  competent  rent,  makea  feoffment  in  fee,  that  yet  the  privity  of  cootraft 
ta  not  fo  gone,  but  that  the  leilor  may  have  debt  againft  his  Icffee ;  for  otherwife  rtiree  or  four 
years  rem  may  be  arrear,  and  the  leffor  without  remedy  by  a  private  feoffment,  which  is  pot 
feafonable.  ■  Ibid.  Marg.  pi.  5.  faya,  it  is  in  experience  held  at  this  day,  that  if  the  leflec  mIkeS 
feoffment,  the  IclTo'r  IhaU  have  debt  againft  him;  or  otherwife  the  Icffee  by  biaown  aft  may  dtp 
termtne  the  leafe,  and  compel  the  leffor  to  enter  for  9  forfeiuire^  which  if  incoayqiiaitt 

D.  4,  b.  pi.  [6.  If  lejfee  for  years,  rendelring  rent,  never  etsters  into  the 
L  1^8?'  '^^»  y^^  ^^^^  ^W^  waives  tbepofeffian^  an  aftion  of  debt  foj 
s.  p.  *ci/rd   the  rent  Ues  nfen  th$  antral.    J).  24.  H,  8*  4, 3*    ^S  H.  8.  14*  J 

■sadjudg'd, 

,8  fi.  6."  ■  ■  Ibid.  14^  a.  pi.  yow  THn.  •&  H,  8.  Goodale's  cafe.  8.  P.  Bat  by  Fitxherbert,  ft 
is  otherwife  of  a  Jeafc  at  wtll.i  ■■■  ■  .And  in  debt  againft  Icffee  for  years,  for  the  Mnnn^f^m 
scat  refervcdupgn  it,  he  need  not  declare  that  the  kSS^  M  eatdiedi  tor  the  contraft  <•  the 

|ro<Mtt 


^aaj  of  tlic  adiofu  4  Le.  18.  pi.  6x.  Per  Dyer  citei  44  Elis.  3.  5.  ■  ■  ,  Tfce  oeeopttion  tt 
6ot  material,  where  the  leafe  it  for  years  or  life;  but  otherwife  of  a  leafe  ac''wtll.  Hetl.  ^4* 
Mich.  3  Car.  C.  B;    Jeakil  v.  Linnet  VcnN  41.    Mich,  ai  Car.  a.  B.  R.  Anon.  S.  P.  that 

in  cafe  of  a  leafie  at  will,  there  mull  be  an  avermeot  that  the  IciTee  occupied  the  landi.— Ibid,  ' 
108.   Hill,  sa  &  23  Car.  2.  S.  P.  in  Calthorpe'a  cafe. 

C  37*  3 

7.  A  man  brought  debt,  and  (hewed  an  obli^tion  !n  which  A.  Br.  Debt, 

was  hund  U  bim  for  tithes^  bought  of  the  plaintiff,  in  lol.  and  it  P>|4-"^ 
was  adjudged  a  good  anfwer,  that  another  bad  recovered  the  tithe  3.*^"  **  **' 
ijl  an  elder  rigbty  To  that  he  cannot  have  the  tithes,  and  therefore 
it  was  adjudged  that  he  ihall  not  have  the  debt.     Br.  CootrafSj^ 
pi.  12.  cites  21  £.  3.  It. 

8.  If  a  man  who  has  ejlate  conditional^  or  defeafible,  makes  a 
Uafe  for  years^  rendering  rentj  and  a  man  enters  by  foi-mer  title^ 
or  for  condition  broken,  this  is  a  good  bar  fop  the  leflee  to  pleads 
Br.  Debt,  pi.  225.  cites  45  E.  3.  8. 

9.  Where  a  man  leafes  land  for  years,  rendering  rent,  and  is  Br.  DebC| 
bound  by  obligation  to  pay  the  rent,  there  in  debt  upon  obligation  Ph  '7** 
it  is  a  good  plea  that  zjlranger  entered  by  tttle^  which  matter  fhali  *^****^-  ^» 
difcharge  the  obligation,  quod  nota.     ^r.  Dette,  pU  178.  cites 

20  H,  6.  23. 

10.  Debt  upon  an  obligation,  the  condition  was  ht  performance  Br.ObHgtr 
of  covenants  contained  in  certain  indentures'^  the  defendant yiW  that  ^.o"M>'-^9» 
the  place  of  St.  A.  with  oblations^  was  leafed  to  bim  by  the  fame  ^^  '   ' 
indentures  for  term  of  years,  rendering  certain  rent,  and  that 

within,  the  term,  and  before  this  day  of  payment j  tbe  pobe  bad  an^ 
nulled  the  privilege,  and  the  pardon  of  St.  A.  Jo  that  be  is  ouflei 
^f  the  profits  by  force  of  the  leafe.  Frowicke  Ch.  J.  (aid;  th«  plea 
would  have  been  the  better,  if  he  had  faid,  that  the  pope,  by  writing 
proclaimed  and  publi(hed  at  ftich  a  place,  had  refumed  the  pardon  j^ 
for  otherMrife  it  cannot  be  tried  in  England,  &c.     Brooke  fays 

Suxre ;  for  it  is  admitted  a  good  plea,  if  it  may  be  tried.     3r* 
!r.  Dette,  pi.  123.  cites  21  H.  7.  6. 

1 1  •  >  5«  it  feems  clear  of  a  thing  leafed,  and  after  is  revoked  by  a£f 
^f  parliament,  as  wears  in  rivers,  &c.  Br,  Dette,  pi.  123.  cite? 
21H.7.  6. 

12.  Eviction  or  expulfion  may  he  given  in  evidence  on  nil  debet  \ 
held  per  Cur.  But  the  reporter  adds  a  nota,  that  this  point  was 
formerly  controverted.  Sid.  151.  pi.  i8.  Trin.  15  Car.  2.  B»Rt 
in  cafe  of  Drake  v.  Beere. 

(D.  a)    Pleadings,    Nil  Debet,  or  Nil  Detinet,  &c# 

^TTPON  a  leafe  for  twenty  years  expired  if  he  counts  for 
U   eight  years,  hp  need  not  to  confefs  bimfelf  fatisfied  of  thf 

Ttfi,  but  in  debt  upon  an  obligation  of  loL  and  he  counts  of  51. 

he  ought  to  confefi  payment  of  the  reft)  for  it  is  one  entire  debt ; 

but  upon  a  leafe,  every  term  is  a  diftinSf  debt^  and  in  the  cafe  of 

the  leafe,  entry  into  any  parcel  of  the  land  leafed  is  a  good  plesj 

for  all ;  for  the  rpnt  cannot  be  apportioned.    Br.  Dette,  pi.  87. 

|itc8  7H.6.  26. 
Vpt.  VII.  P  ?  g.  Jn 


37*  JJeirt* 

1»  In  debt  up0n  ahiinMuni  the  Jfftndani  fati^  thai  niJfuchfiA'^. 
miffidn^  and  the  beft  opinion  was,  that  becaulb  in  this  cafe  tfas 
defendant  may  ^Kra^e  his  law,  and  where  he  majr  tl^e  his  law  he 
ihall  not  traverfe  me  contradi,  nor  the  caule  of  the  debt,  as  to  &y 
that  he  did  not  buy  of  the  plaintiflT,  nor  borrow  of  him>  &c.  But 
in  debt  upon  a  leaie  for  years  of  land,  or  upon  arrears  of  account 
before  auditors  he  may  uy  non  demiiit,  or  no  fuch  account ;  for 
there  he  cannot  wage  his  laW)  dierefore  he  cannot  wage  his  law, 
therefore  the  plea  above  ought  to  be  nihil  debet,  and  give  the 
matter  in  evidence.  Br.  Dette,  pi.  88.  cites  8  H.  6.  5* 
[  373  3  3-  I^^b^  h  '  frf^^^^  againft  bis  mafter^  who  was  retained  for 
aOi.  hy  the  year  find  nvtrj  year  a  role  or  y^for  the  rohe^  and  that 
.  the  falary  was  arrear  by  fo  many  years,  and  the  robe  by  four  years» 
and  the  a&ion  accrued  to  demand  fo  much  for  the  fahuy  ana  20s. 
fof  the  robes ;  the  dofendant  faid^  that  be  paid  the  robes  at  D.  in 
the  county  of  S.  according  to  the  retainer  i  and  per  Moyle,  this  is 
only  nihil  oebet  argumentive,  but  by  others  the  plea  is  good  s  for 
if  he  plead$  payment  of  the  money  this  is  no  plea,  but  (hall  lay 
nihil  debet,  biit  where  he  pleads  delivery  of  another  thing.  Per 
Littleton,  Choke)  and  Needham.  J.    Br.  Dette^  pi.  112.  cites 

9  E-  4-  36» 
Br.  Annoi-       4»  Payment  or  nihil  dibits  is  no  plea  in  debt  upon  arrears  of 
cy.  pi.«3.    entnuity^  contrary  to  the  Ipecialty.    Br.  Dette,  pL  114.  cites  9  £. 
•*^*'*^'    4- 49-53- 

5.  In  debt  by  ixfcutors  for  the  arrears  of  an  annuity-%  the  de* 
fendant  pleaded  nil  debet  (fuppofing  that  by  the  death  of  tiie  grantee 
the  deed  has  loft  its  force,  and  that  the  adion  is  founded  upon 
the  debet  only,  and  not  upon  the  deed.)  But  per  Frowike /i!ru 
affion  is  founded  merely  on  the  deed ;  for  without  die  deed  the 
aflion  iails,  fo  though  the  nature  of  the  adion  is  changed,  and 
the  annuity  determined,  this  does  not  prove  but  that  the  a(5tion 
is  foundea  on  the  deed  \  quod  tota  Curia  concefllt.  Keilw.  47. 
b.  pi.  4*  Mich.  18  H.  7.  Anon. 
By.  Drbf,  6.  In  debt  for  taking  of  a  favage  contra  formam  Jiatuti^  the 
|l.«4,c»ui  defendant  may  plead  nihil  debet  per  patriam^  per  Trehiail  & 
Fineux,  notwithftanding  that  it  be  founded  on  a  (tatute  ;  for  it  is 
not  enly  upon  the  Jlatute^  but  upon  the  Jlatute  and  upon  matter  in 
fa^.    Br.  Ifliies  join,  pi.  23.  cites  21  H.  7.  14. 

7.  But  in  debt  upon  efcape  againft  Warden  of  the  "Fleets  or  upon 
recovery  of  damages,  it  is  no  plea  as  it  is  (aid  ;  quaere,  for  they 
were  in  doubt  of  the  ilTue,  et  Rede  e  contra,  and  that  it  is  no  plea. 
Ibid. 

8.  In  debt  upon  a  pain  given  bv  ftatute,  nil  debet  per  patrianu 
IS  a  good  plea ;  but  doubted  in  debt  againft  a  gaoler.  Heath^ 
Max.  82.  cites  3  &  4  Marix.     D.  145.  &  50  Ed.  3. 

9.  An  aflion  of  debt  was  brought  upon  the  ftatute  of  purveyors^ 
becaufe  heiad  cut  down  trees  againft  the  form  of  the  ftatute  j^  ili%. 
The  defendant  pleaded  not  guilty ;  arid  it  was  moved  that  this  Wah 
an  evil  iiTue ;  for  he  ought  to  have  pleaded  nil  debet ;  and  the  Couit 
commanded  him  to  plead  nil  debet.  Goldfb.  39.  pi,  16.  Mich. 
29  £liz.  Anon# 

xo.  In 
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to.  tii  4ck  iipM  tfce  ftatute  of  3a  H.  8.  cap,  Ur  tU  arrtart 
«f  tfv  awnuitjf  dmfid  U  M.  the  plaindff's  wife  for  life  (but 
&e  died  befoffe  the  aiflioii  brought)  againft  the  adminiftraUr  rftbi 
tirri'titumt.  The  defendant  pleaded  nil  detiuei.  f  er  Hale  Ch. 
B«  a  win  is  not  a  deed,  diough  it  is  as  effedual  Co  paft  a  thinfi; 
as  a  deed  is,  yet  it  is  not  a  deed  in  its  own  natyre ;  becaufe 
there  needs  no  fealing  nor  delivery  to  a  wiU,  which  is  diential  to 
a  deed ;  and  dierefore  nil  dednet  is  a  good  plea  to  an  adion  of 
debt  grounded  en  a  v/il/^  as  well  as  to  an  »%on  of  debt  grounded 
mi  a  tally*  And  die  a&ion  here  is  not  fo  much  grounded  on  the 
will  itfdf,  as  upon  a  ftatute  law,  which  enables  men  to  dif« 
pofe  of  their  lands,  and  rents  out  of  their  lands,  by  will.  '  Hand* 
332.    Mich.  15  Car;  a.  in  the  Exchequer.     Wilfon's  cafe. 

lU  Nildiimet  is  no  good  plea  to  a  deed;  as  in  cafe  of  deit 
tn  a  hndf  cr  ethrwife  upen  fpecialty  \  but  wliere  an  adion  of 
debt  is  greunded  upen  matter  in  pais  enfy^  as  upon  pre/criptieu^ 
sr  upon  a  deed  that  is  Ttot  requifite  te  maintain  the  a&ion^  as  for 
rent  referved upon  a  leafe  by  deed,  there  it  is  a  good  plea;  Arg. 
and  cites  feveral  books  which  go  upon  this  difference,  Haidr, 
332.    Mich.  15  Car.  2.  in  Wilfon's  cafe, 

X2.  In  debt  upen  a  grant  of  a  rent^  nil  detinet  is  a  good  plea^ 
fcecaufe  the  plaintiff  has  ether  remedy  te  levy  it^  viz.  by  dijtre/s  ; 
tut  te  an  a^en  greunded  upen  a  grant  of  a  bare  annuity ^  it  is  net 
^£9ed  plea ;  becaufe  the  grantee  in  fuch  cafe  has  no  remedy  by  ^  3^^  1 
diftrefi ;  and  therefore  in  that  cafe  the  defendant  muft  avoid  it  ^ 

t>y  matter  of  as  high  a  nature,  as  by  acquittance  under  feal,  or 
the  like.  Per  Hale  Ch,  B.  Hardr,  333.  Mich.  15  Car*  2,  in 
Wilfon's  cafe, 

13.  Upon  nil  debet  pleaded,  entry  and fuj^njien  maybe  given 
in  evidence.  Arg.  which  the  Court  did  not  deny.  Mod,  xi9, 
Pafirh.  26  Car.  2.  fi.  R.    Brown  v 

14.  Debt  en  a  bill  fealed  fer  payment  of  500/.  and  intere/l. 
The  count  was  for  500I.  without  tadcing  any  notice  of  the  in- 
tereft,  and  held  good;  for  the  dired  obitgation  is  to  pay  5001. 
2  Show.  32.  pi.  23.  Hill.  30  &  31  Car.  2.  B.  R,  Hinton  v. 
Wilmore. 

15.  A  leafe  was  made  ef  tithes  fer  three  year  s^  rendering  rent  at 
Jdiebaebnas  emd  Lady^Vayi  and  an  allien  Ufas  brought  fer  rent 
^rrear  fer  tme  years  \  upon  nil  debet  the  plaiotiflF  hwi  a  verdi^, 
and  it  was  now  mefued  in  urreft  of  judgment,  that  the  declaratian 
was  too  general,  for  the  rent  being  referved  at  twa  ftajls^  tkg 
j^mijfeught  to  have  Jhewed  at  tohici  of  thofe  fea/Is  it  was  due* 
But  the  coancil  for  the  plaintiff'  faid,  that  it  ;^^ears  by  the  de- 
cbuadon  that  two  years  of  the  three  w^re  cs^ired ;  (q  that  there  is 
but  one  to  come,  which  makes  it  certain  enough.  Curia,  this 
is  helped  by  the  verdilf  ;  but  it  had  not  been  good  upon  a  demurrer, 
J  Mod.  70.    Trin.  i  Jac.  2.  B.  R.    Pye  v.  Brereton. 

|6.  In  debt  againft  a  iherif,  iHtit plaintiff  declared  upm  ajudg* 
mettt  obtained  againft  J.  S.  aiid  had  fued  out  z  fieri  fadas^  and  de- 
livered it  to  the  defendant,  who  virtute  thereof  had  levied  the 
money.    The  defendant  pleads  nihil  deb^t  and  adjudged  a  good 

£  c  2  pl^t 
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plea.    And  this  diiFerenee  was  taken,  that  where  the  writ  lias  not 
been  returned^  the  plea  is  good  becaufe  it  is  matter  of  h&^  whether 
he  has  levied  the  money  or  not }  ficus  where  the  writ  is  returned 
fieri  feci,     12  Mod.  604.    Mich.  13  VV.  3.    Cole  v.  Acorn.  < 
t  Salk.€5^.       17.  Debt  on  a  bondjolvend"  fo  much  money  to  the  plaintiff  btm^ 
fhc  Court    fiV^  ^"  attorney^  or  ajignsy  and  upon  oyer  of  this  bond  it  appeared 
held  thit  to  to  hc/olvendum  to  his  attorney  or  afftgni^  without  mention  of  him- 
bc  no  vari.  felf ;  on  demurrer,  exception  was  taken  to  the  variance  between 
Tmcn?     ^^  bond  on  which  the  plamtiflF.  had  declared,  and*  the  bond  fet 
to  ihc  plain,  forth,  upon  the  oyer ;  but  to  this  it  was  anfwered,  that  the  de- 
tiff  or  his    claration  need  not  be  according  to  the  letter  of  the  bond,  but  ac* 
*j?be  fame  ^o'^*'^'^  ^®  *®  operation  of  the  law  upon  it  j  as  if  A.  gives  a  bond 
thing ;*thc    to  B.  folvendum  to  C.  who  is  a  ftranger,  a  payment  to  C,  is 
teiieri  made  payment  to  B.  and  the  count  muft  be  upon  a  bond  folvendum  to 

the  ^wl^"^  ^-  *"^  P^*"  ^"^-  '^^-  8^^^^  *^"^  '^  ^-  '/*•  fA^"'*''^  «^'»  payment 
tiff  J  and  t9  him  is  payment  to  5.  And  if  B,  does  not  appoint  one^  then  it 
in  confo.  jhall  he  paid  to  B.  himjelf.  6  Mod.  228.  Mich.  3  Ann.  B.  R. 
2."ryTepaid  J^ob^^s  V.  Hamagc. 

to  him;  ind -a  folvendum  to  any  body  elfe  woald  be  repugnant;  bat  |>ayment  to  the  plaiotiiPt 
•ttoroey  or  afll^nee,  is  the  fame  thing. 

x8.  Wherever  matter  of  faSt  is  mingled  with  a  fpecialty^ot 

with  a  record^  nil  debet  is  a  goodplea^  as  in  debt  before  auditors^ 

it  is  a  good  plea*    Arg.  8  Mod.  tog.    Mich^  9  Ge6«    Warren 

v.  Confett. 

ft  is  no  19.  Nil  debet  is  no  good  plea  to  an  a£lion  of  annuity^  nor  to 

\Tw  ?afon  *"  vision  of  debt  on  bond  brought  by  adminijhator ^  it  is.  true,  it 

w  a  policy    IS  a  good  plea  to  an  adion  of  debt  for  rent  on  a  Uafe  for  years^ 

pfinfurancet  but  the  reafon  is  becaufe  the  demife  is  the  foundation  of  the  adion, 

%a\on0Ha    *"^  ^^^  ^^^^  **  ^^^y  ^  evidence  of  the  demife,  and  fo  it  is  a 

Sai/  hond^    good  plea  to  an  a&ion  of  debt  on  penal  Jiatutes^  and  to  a£lions  of 

though        debt  upon  awards  or  to  *  auounts  before  auditors j  and  the  jreafon 

fometMng    *^>  becaufe  thefe  arc  not  the  deeds  of  the  parties.     Arg.  8  Mod» 

dehors  to     xoj.    Mich.  9  Geo.  in  cafe  of  Warren  v.  Confett. 

be  done, 

to  charge  tbe  inGirers  and  bail.    Ibid.  108.        ■    It  is  not  good  to  an  a£Uon  on  m  ionj,  becaaCe 

the  debt  is  immediately  due;  admitted.    Ibid.  323. 

•L375J- 

^a^'"  V^"  20.  Plaintiff  brought  debt  and  declared  upon  an  indenture  by 
ittg  founded  which  he  covenanted  to  transfer^  i^c.  and  defendant  covenanted  that 
on  the  ar-  he  would  receive  and  pay  for  the  transfer,  &c«  and  bound  himfdf  in 
tides,  and  2S00L  penalty  to  perform  the  fame,  and  for  non-performance 
iar  Sos  bel  plaintiff  brought  his  adion,  adjudg^  in  C.  B.  and  afiirmed  in 
ing  but  error,  that  nil  debet  is  no  good  plea.  8  Mod.  io6«  Mich.  9 
The  dcJ?/**  ^^^'    Warrenv.  Confett, 

the  plea  of  nil  debet  wu  no  good  plea.    Ibid.  3811   Palch.  i  Geo.  a.  S.  C. 

21.  It  is  a  good  plea,  where  the  a^ion  ii  founded  on  collateral 
matter  and  not  comprtfed  in  the  deed.    Agreed.    As  in  actions  of 
efcape^  and  in  all  aiftions  founded  on  ads  rf  farliamtnt.    8  Mod* 
.    224*   Arg,  Mich,  zi  Geo. 

(E.  ») 
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(E.  a)    Pleadings  iii  General. 

!•  TN  dtht  upon  a  Uaje  of  tithes  Uvud  by  dijirefs  is  no  plea,  per 
^  Skrene ;  becaufe  it  is  not  land,  in  which  he  may  iliilrain 
by  the  tithes  fevered  j  for  it  is  the  thing  leafed.     Contra  Till. 
Br.  Dctte,  pi.  234.  cites  11  H.  4.  46. 

2.  In  debt  upon  an  obligation  the  defendant  pleaded  condition  if  Br.  Con^U 
any  goods  w^ich  the  plaintiff  delivered  to  y.  Hillary  are  efloigned  ''o^iP^''^^ 
that  then  J.  Hilhry  Jhould pay  and  fatisfy  the  value^  and  /aid  that  '''^"^^* 
the  goods  luere  eloigned,  and  the  plaintiff  brought  aAion  in  London 
againil  J.  Hillary,  and  recovered  20/.  damages^  and  had  his  body  in 
exectaion ;  and  no  plea ;  for  body  in  execution^  is  no  payment  nor 

fatisfaSlion.     Br.  Dette,  pi.  26.  cites  33  H.  6. 47. 

3..  Debt  upon  a  leafe  of  four  acres  for  3/.  &c.     The  defendant 

faid  that  he  leafed  the  four  acres  and  a  rcSlory^  and  a  renty  and  a 
view  of  frank-pledge  for  the  ^f-  Judgment  of  the  count.  And 
fo  fee  that  he  pleaded  to  the  count ;  but  the  matter  is  argued  if 
he  ought  to  traverfc  or  not.     Br.  Count,  pi.  23.  cites  35  H.  6.  38. 

4.  Debt  upon  an  obligation  the  defendant  pleaded^  that  the  plaintiff 
had  received  part  of  him  pending  the  writj  and  the  opinion  of  the 
juftices  was,  that  it  is  no  plea  without  fpecialty^  quod  mirumi 
for  plea  to  the  writ  may  be  without  fpcaalty ;  contra  of  plea  in 
bar ;  but  this  was  held  to  be  in  bar  for  the  parcel.  Br.  Dette^ 
pi.  15^.  cites  7  E.  4.  15. 

5.  In  debt  the  plaintiff  counted  (that  the  defendant  put  his  feme 
and  fon  to  the  plaintiff  to  board^  and  the  plaintiff  leafed  to  the  de^ 
fendant  a  chainber  for  the  femi  and  fon^  rendering  for  the  chamber 

and  board  for  every  week  6i.  the  defendant  faid^  that  non  dimifit 
cameram^  &c.  and  the  bed  opinion  was,  that  it  is  a  good  plea  to 
all,  without  anfwering  to  th^  boarding;  for  contra^  is  intire, 
and  therefore  deftroy  it  in  party  and  it  is  dejlroyed  in  all.  Br.  Dette, 
pi.  108.  cites  9  £.4.  I. 

6.  In  debt  the  defendant  faidy  that  he  has  infeoffed  him  in  certain  Br.PTc^i^ 
land  in  pledge^  and  tf  he  will  re-infeoff  him^  he  is  ready^  and  always  P*- ^  ••  «^"«* 
has  beeny  to  pay  htm  \  and  the  beft  opinion  was,  that  it  is  a  good    ' 

plea.     But  ieveral  were  of  opinion,  that  where  the  contra^  is  (]  3 7 6]  J 

iingle  at  the  commencement,  and  after  pledge  is  given  for  the  debt, 

that  it  (hall  be  no  plea  in  debt  that  the  plaintiff  has  pledged,  &c. 

Contra,  where  pledge  is  delivered  for  the  debt  at  the  making  of 

the  contra^ ;  for  in  the  other  cafe,  the  one  Oiall  have  debt,  and 

the  other  detinue  of  the  goods ;  contra  where  it  is  put  in  pledge  at 

the  making  of  the  contn^.    Br.  Dette,  pi.  1 1 1.  cites  9  E.  4.  25. 

7.  It  is  a  good  plea  for  the  matter,  that  the  fervant  departed  out 
$J  fitvice  the  firji  yeary  and  fliall  not  be  compelled  to  the  general 
iffue.     Br.  Dette,  pi.  H2.  cites  9  E.  4.  36. 

8.  Debt  upw  arrears  of  account  before  auditors  afftgnedy  where  • 
a  man  pleads  nihil  dibtt^  or  payment  in  a  foreign  countyy  tills  is  a 

!:«  e  3  good 
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good  plea,  and  yet  the  aSIion  is  fiunded  upon  matter  of  ivrWby 
authority  of  the  ftat.  Weft.  a.  i X.  quodnon  negatur.  Bn  Dette, 
pi,  141.  cites  5  H.  7.33. 

9.  Ii\debt  upon  an  injimul  computaveruntj  the  defendant  pleads^ 
that  be  did  not  account  (sT  hoc  paratus^  &r.  per  patriam\  it  was 
obj^&ed,  that  this  was  no  plea ;  for  in  fuch  cafes  where  the  party 
may  wage  his  law,  the  contrad  is  not  traverfable  j  but  that  he 
ought  to  fay,  that  he  owed  him  nothings  and  is  ready  to  aver  hy  bit 
UhVj  or  by  the  country ;  for  this  is  the  point  of  the  writ,  or  odier- 
wife  the  plea  is  not  good }  and  after  the  defendant,  by  advice  of 
(he  Court,  waived  his  plea.  Kelw.  39.  a.  pi.  4.  Trin.  13  H.  7. 
Aaon. 

10.  In  debt  the  jAzintiff  counted  of  a  horfefoldj  &c.  It  is  no 
plea  for  the  defendant  to  fay,  that  be  did  not  buy  the  fanu  horfe^ 
becaufe  be  fhay  wage  his  law.  Keilw.  39.  a.  pi.  4.  Trin.  13. 
H.  7. 

11.  In  debt  upon  arbitrementy  the  defendant  mxy  plead  m&  facb 
Brbitrement ;  and  yet  be  may  wage  his  law  in  the  fame  a^im  ;  but 
the  reaibn  is,  becaufe  this  arbitrement  lies  in  the  notice  of  a 
third  perfon,  and  fo  the  lay-gents  may  have  conuiance  of  it,  and 
for  that  reafon  the  plea  has  been  held  good.  Keilw.  39.  iii  pi.  4. 
Trin.  13  H.  7.  Anon. 

ftit.4^.pL      12.  Ind^bt  die  plaintiiF  counted  of  a  contrail  the  defendant 

V'^'^^*   pleaded  that  he  made  a  contraft  for  a  le/s  fumy  abfyue  hocy  that  be 

•  made  any  contra^  fir  the  fum  comprifed  in  the  writ  as  the  plaintiff 

has  fuppofed.    The  Court  held  that  he  (hall  not  have  the  plea, 

becaufe  he  may  wage  his  law.     Mo.  49.  pi.  148.    Pafch.  5  Elift. 

Anon. 
l>al.  49.pl.       13.  So  tti  debt  die  plaintiiF  counted  ^  the  buying  of  a  borfiy 
ai.  s.  C.     and  the  defendant  pleadedy  that  the  buying  was  of  two  for  the  feme 

money.     Ibid. 
J>al.49»pJ.       14.  Or  where  the  plaintiff  fuppofed  the  contralto  be  between 
it.S.  C.      ^/^  and  the  defendant y  and   the  defendant  pleadedy  that  it  was 

made  between  them  and  another.     Ibid. 
bal.40.pt.       25.  So  where  the  plaintiff  fuppofed  the  buying  of  an  oxiy  and 
wYf^rbtedl^  the  defendant  faidy  that  it  was  a  horfe  j  in  thefe  cafes  the  de- 
lis to"he      fendant  may  wage  his  law,  and  ought  not  to  traverfe  the  contraA. 
word  (Ox.)  Ibid. 

16.  In  debt  on  a  bill  for  ^l,  in  which  were  thefe  words,  to  be 

paid  as  I  pay  my  other  creditors.    The  declaration  ought  to  be 

(pecial,  according  to  the  bill.     Cro.  £.  256.  pl«  30.    Mich*  33 

and  34  Eliz.  B.  R.    Bright  v*  Metcalfe, 
ft.  P.  Cofu      ly.  In  debt,  not  guilty  is  not  a  good  plea  $  but  ^ifliie  is  joined 
Cro.E^77i.  hereupon,  and  a  verdi^  is  giveUy  it  is  now  good,  and  helped  by 

{1I.S1/ — '  the  ftatute  of  jeofails,  becaufe  it  is  only  mitjoining  of  the  iffiies 
f  in  fuch    per  Cur*    Noy.  56.  Anon. 

cafe  there      '^  '    "* 

be  fe  verdid  for  the  plaintiff,  it  OmII  be  aided  by  the  ftatnte^  beeanfe  being  an  ill  plea,  nnd  a  Mk 

one,  the  plaintiff  ought  to  have  hit  jodgment»  but  if  the  verdid  lie  for  the  defendant,  yettbe 

plaintiff  fbaU  have  jadgmcbt,  bcao(e«lie  deed  it  not  lalWwed  by  tht  btr.    Gilb.  KISL  of  C.  B# 

li^citeiS.G« 

j8.  Debt 
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x8.  Deht  on  a  bond  conditioned  tofdve  the  pUintiff  harmlefs  of 
and  from  an  obligation,  in  which  the  plaintiff,  at  the  requeil  of 
the  defendant  flood  bound  with  him  for  the  payment  of  the  ill. 
on  fuch  a  day  in  May,  which  was  before  the  date  of  the  obligation  ; 
the  icknidiWt  plea4id  payment  ficundum  formam  &r  effeSlum  condi^ 
tionh\  plaintiff  demurred  and  judgment  was  given  for  himj  for 
the  defendant  ought  to  have  pleaded  non  damnificatus.  Gouldfb. 
159.  pi.  90.    Hill.  43  Eliz.    Allen  v.  Abraham. 

19.  A  debt  due  by  promjje  is  not  difcbarged  by  account.  3  Lev. 
237..  Mich.  I  Jac.  2.  C*  B.  Mayor  &c.  of  Scarborough  v. 
Butler. 

20.  Debt  was  broueht  upon  a  bond  for  performance  of  coive^^ 
nants ;  defendant  pleaded  in  bar,  that  for  all  the  breaches  till  fuch 
a  time,  he  h(id  brought  covenant  and  recovered  damages^  and  that 
there  were  np  breaches  fmce  that  tioie ;  and  demurrer,  and  judg- 
ment for  plaintiff}  for  the  very  plea  the  bond  is  forfoited. 
Though  Carthew  objeded,  one  might  wave  the  h^nefit  of  a 
forfeiture  of  a  bond,  as  well  as  the  foifeiture  of,  a  copyhold  efbte, 
ice,  and  the  bringing  of  covenant  was  a  waver  of  the  forfeiture 
of  the  bond  and  fo  a  bar.  But  per  Cur.  even  in  equity  it  would 
be  no  bar  till  fatisfa&kn  \  as  if  two  be  bound  in  a  bond,  judg- 
ment againil  one  is  no  difcharge  to  the  other  before  fatisfiibaioa. 
12  Mod.  321.    Mich.  II  W.  3.    Pierce  v.  Hutchefon. 

21.  Debt  upon  a  judgment^  ddfendant  pleads  ia  bar,  Dbat  a  capias 
ad  fatUfaciendum  was  taken  out  againfl  him  at  fuch  a  time,  b/ 
virtue  whereof  he  was  taken  in  execution  i  and  that  the  faid  capias 
was  returned  on  record,  but  did  not  aver  that  the  execution  con* 
tinuedj  or  that  the  debt  was  paid ;  and  on  deouurer,  H<dt  Ch.  J. 
faid,  if  be  was  once  in  execution,  it  muft  be  intended  he  continues 
fo,  if  he  has  not  paid  the  money ;  for  if  he  has  efcaped,  you  ihould 
reply  that  of  your  fide  that  are  pIaintifB,for  this  is  a  plea  in  bar,  and 

food  to  common  intent.  And  he  quoted  two  cafes,  where  he  i^l 
nown  efcape  replied  to  fiich  a  plea }  and  a  taking  in  execution  is 
a  bar  to  all  other  remedies  while  it  lafls,  and  we  cannot  intend  an 
efcape.     12  Mod.  54i.    Trin.  3  W.  3.    Redmond  v.  Jofeph. 

22.  Solvit  ante  diem  is  no  plea  in  bar  to  debt  upon  bond,  becaufe  5-  C.  citcj, 
no  material  iffue  can  be  joined  upon  it.  xo  Mod.  147.  Hiil.  IJ^^^  l^'f^^^ 
II  Aim.  B.  R.    Merril  V.  Joflelyn.  cafes therd 

is  no  way 
for  chc  plaint iflT to  help  hioifdf  but  by  dtmurrer.     10  Mod.  167.    M>cb.  1  G«o.  t.  B.  R.    Arg^ 
cues  alio  the  cafe  of  Aiwood  and  Coleman.^— —*Arg.  cttca  S.  C.    lo  Mod.  304.    P^ich.  1  Geo. 
«.  p.  Ri  iMui  Ota  alfo  Um  cafe  of  Hill  aod  Manby. 

23.  Buf  there  is  no  doubt  diat  accord  with  fatisfa&iom  be^t 
the  day  may  be  pleaded  in  bar  of  debt  upon  bond,  becaufe  being 

.  pleaded  by  way  of^xcufe  it  fuppofes  aon-perfor/aance,  and  ^tde^ 
fendant  mufi  prove  bis  plea.    Arg.  10  Mod.  304. .  Pafch.  i  Geo« 

J}.  R.  and  per  Prat,  J.  306.  &  vide  307.  in  cafe  of  Weddall  and 

Manucaptors  of  Jocar. 

For  AUX€  of  Debt  In  General,  fee  jJUtfOnfiT  and  the  ieveral  Kindli 
of  Aftio^Sf  ^*  dtfoughout  this  Work* 

X.  c  4  SMfCJt'  • 
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t7t,tiidCee  ... 

cr*6^  ■  (A)    For  what  Aft  or  Thing  it  lies. 

to!tS*ui*  What  fliall  be  faid  a  Taking. 

end. 

Br.  Deciei  f  i,  A  MAN  iuys  lands  of  one  party  and  has  the  bitter  bargain 
J. dlet'slc!  ^  ^  maintain  thgfuity  this  is  a  taking,  for  which  he  fhall  be 
butfayMhe  puiiiflied  by  this  writ    Adjudged.    41  Ed.  3.  9.  b.] 

cafe  it  fo 

ill  reported,  that  it  is  noteafy  to  tinderftand  it.  Tilth,  Decies  Tantum,  pi.  g.  dtcs  S.  C. 

•tearly^  according  to  Roll. 

2.  34  Ed.  3.  cat.  8.     If  either  of  the  parties  to  the  fuit  wiO 

profecute  a  juror  that  has  taken  a  bribe  on  either  fidt  to  give  bis 

ver/iiJtj  he  /hall  have  his  tlaint  by  bill  prefented  before  the  fame 

Jujlices^  and  the  juror  Jhall  anfwer  without  delay ;  and  if  any  other 

/baU  profecute  fuch  juror^  the  offence  Jhall  Ife  heard  and  determined  as 

cforefaid^  and  fuch  profecutor  Jhall  have  half  the  fine  j  and  the  partus 

to  the  plaint  Jhall  recover  their  damages  by  ajfyfment  of  the  intpufl^ 

and  the  offender  Jhftll  be  imprifoned  for  a  year^  and  be  incapable  of  a 

pardon ;  and  if  the  party  will  profecute  before  other  Jujlices^  be  JbaU 

have  the  fuit  as  aforefaid.    , 

becietTan.      3.  38  E'.  3.  cap,  12.     If  a  juror  takes  any  of  either  party  t§ 

l""  T' K    ^^^'  *''  verdiSly  and  be  attainted  thereof  by  proeefs  contained  in  tbt 

fo7c7uftic«  ^^^^^'  of  jurors  of  the  34  E.  3.  cap.  8.  be  it  at  the  fuit  of  the  party 

ofnifipriiia,  that  wtUfuefor  himfe^^  or  for  the  Kingy  or  at  the  fuit  of  any  other^ 

of  taking      jj^  ji^qH  p^y  fg^  fi„^^f  f^  ^^^^  ^s  he  both  taieny  to  be  divided  betwixt 

qlmrim-    ^*'  ^^V  ^"^  ^*'  profecutorj  and  all  embrace&rs  that  procure  fucb 

pcdit,  and    inquejl^  Jhall  incur  tie  like  punijhment. 

^***ftf'    d       ^       y«r^  or  embraceor  have  not  whereof  to  make  grecy  be  Jhall 
•gaiiift'"''    fuffsr  a  yearns  imprtfonment. 
them,  by         But  no  Ju/lice  or  other  off cer^  Jhall  inquire  of  this  offence  ex  off  do. 

ivhich  the 

Jutttces  awarded  them  to  prifoD,  and  gave  day  over  in  Bank,  and  it  wu  awarded,  that  the  King* 
and  pirtv  recover  lo  times  fo  much,  dec.  tbt  cmt  moittv  to  the  JCimg,  the  other  to  the pmrtj^MnA  the 
jury  tt^vardei  to  frlfm^  and  the  party  juat  firft  fathfiedt  and  mfter  the  King  \  for  per  Morrta,  the 
Xing  but  not  tbi*  nt  a  debtt  hut  at  a  fine ;  and  where  the  King  hu  fine,  the  party  Ihall  be  always 
fir  (I  ferved,  by  which  they  fatisfird  the  party,  and  fouad  furety  to  fatisfy  the  ICing,  and  were  cb* 
livrred  out  of  piifon.    Quod  nota.    Br.  Decica  Tantumi  pi.  6.  citc»  41  ^.'3. 15.  Fittk. 

Dtcics  Tantum,  pi.  10.  cues  S.  C.  . 

Decics  Tdniuoi  againfi  an  embraceor,  for  taking  of  money  for  embracery,  and  the  count  is  91  be* 
caufe  //  ii  not  alleged  whether  he  embraced  in  faQ^  or  did  not  embrace^  per  Cnr.  Qood  ootai  for 
the  cfic  ^t  kA  ihe  ilatute  is,  that  a  man  ihall  not  embrace ;  for  if  he  takes  money  to  cinbraceyMr^ 
doee  not  embrace^  the  adion  does  not  lie,  per  Cur.  And  per  Prifot,  the  ifatute  is  againft  embra- 
ceors,  fo  titai  ii  ought  to  be  the  plural  number :  but  jurors  are  jurora  as  foon  as  they  are  fwOm,and 
*  therefore  if  ihey  take  m:ney  for  faying  their  verdiS,  and  after  the  plaintiff  it  nonfnited  before  nterdiB^ 
yet  the  a£Hon  lies ;  but  otheryjii& W.  leema,  ifthe^uror  bcfituck  out  before  that  H  befnuom^  for  then 
be  ia  no  juior.    And  iftcr  ijm  imi«  lakeM^  v/hether  the  embrsceer  did  not  take  the  money ,  and  tho 
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%dicrt  e  eontn»  qood  nott,  notwitbftanding  the  opinion  aforefaid.    Br.  Dtfcict  Tatttatt,  pi.  1%. 
litea  37  H.  6.  si«— — rush.  Deciea  Tantum,  pd.  a.  cites  S.  C. 

Certain  jurors /Mi  monev  of  the  party  after  their  verJiB^  given  wt bout  covenant  ihere^  maM 
htfort%  vie.  Every  one  halfa  mark,  ana  were  thereof  convi£lcd  by  Verdi£^,  and  v.ert  put  to  J!m% 
VIS.  Every  one  half  a  mark*  And  fa  fee  that  ic  is  out  of  the  cafe  of  the  (lacate  of  Decics  Tantum. 
But  the  flatute  wills,  that  they  (hall  be  imphfoned  for  a  year,  without  making  a  fine,  and  thn  fecBit 
10  be  where  they  take  contra  formam  (Utuii.    Br.  Deciea  Tantum,  pi.  15.  cius  39  AiL  19. 

4.  Note,  by  the  ftatute  of  •  27  E.  3.  cap.  3.  That  Where  T  379  ^ 
jurors  take  mony  to  give  their  verdi^^  the  party  may  have  bill  againjl  ♦  So  arc  all 
them  immediately  before  the  Jujiices  of  nyi  priusy  or  other  yu/lices}  ^^*^!|^* 
but  per  Thorp,  they  cannot  award  them  to  prifon  before  judgment,  xhe  Ve«' 
Br.  Bill.  pi.  46.  cites  41  £.  3.  15.  Bodk  doei 

not  mtntioft 
the  ftatute.  But  it  fcemt  it  fliould  be  the  ftatute  of  31  E.  3.  cap.  €• 

5.  If  a  man  impannelled  and  returned  upon  iflue  takes  money  of 
the  one  party /or  his  verMSfy  and  afier  is  no  juror  upon  the  tffiity 
yet  decies  tantum  lies,  by  fome  Juftices,  but  others  e  contra,  and 
that  adion  of  maintenance  lies,  quod  nota  inde.  Br.  Mainte- 
jiance,  pi.  15.  cites  21  H.  6.  54. 

6.  Upon  iflue  of  decies  tantum  in  Middlefex,  the  jury  may 
give  their  verdiil  generally  quod  receperunt  denarids  prout^  &c. 
though  the  giving  of  the  money  was  in  another  county '^  for  tbd 
matter  is  not  local,  and  this  by  confcience,  and  the  attaint  does 
not  lie;  for  it  is  true  quod  ceperunt  ar?entum,  &c,  but  they 
cannot  fay  that  guilty  in  the  county  of  Norfolk  exprefdy^  by  Starky 
and  fome  of  the  Jufiices,  and  feveral  apprentices  \  but  Brian  J. 
contra ;  for  then  the  defendants  jfhall  be  doubly  charged,  if  the 
plaintiff  brings  another  decies  tantum  in  another  county,  this 
recovery  will  not  be  a  bar,  which  feems  not  to  be  law;  for  he  may 
aver,  that  it  was  all  of  one  and  the  fame  receipt,  and  the  plact 
nor,  county  is  not  traverfable  where  it  is  not  of  things  locals  as  of 
trees  cutj  grafs  trampled^  or  the  like.  Br.  Attaint,  pi.  120.  cites 
22  £.  4.  19. 

7.  So  in  ifliie  upon  ajfets  enter  mains.    Ibid. 


(B)    Writ.    Pleadings  and  Proceedings. 

\.  "pvECIES  tantum  againfl  feveral^  and  fuppofed  that  J.  N. 

jlJ  and  IV.  received  where  the  receipt  of  the  one  is  not  the 
.receipt  of  the  odier,  jjudgment  of  the  writ  et  non  allocatur,  by 
which  they  pleaded  not  guilty ;  nota  not  guilty  after  iflue*  Br. 
Decies  Tantum,  pi.  4.  cites  40  £.  3.  33. 

a*  A  writ  of  decies  tantum  was  maintained  againjl  the  jurors 
and  embraceors,  Tbel.  Dig.  106.  Lib.  10.  cap.  15.  S.  8.  cites 
Pafch.  41  £.  3. 9. 

3.  Decies  tantum  hy  the  baron  and  feme^  and  becaufe  the  feme 
VHts  named  the  writ  was  abated*  Br.  Decies  Tantum,  pi.  20. 
cite^  43  E.  3,  16. 

4.  Decies  tantum  againft  jurors,  whereof  the  om  had  taken  Br.  Da* 
ko;«  wd  MttbiT  Zu  8 J«  and  the  third  a  mtrf  tbt  frict  of  40^.  ^^^f>  p^ 

•^  •  '    ^     -     30.  CIttt 
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40  tii  JUmfge  rftm  mapis^  and  wire  tbercof  attuntedy  Kud  becaofir 
the  plaintiff  bad  nH  fevend  hit  damages  the  Court  wu  of  opinion 
to  have  ulcen  the  inqueft  de  novo,  and  the  plaintiff  rpleafed  hif 
danuges,  hv  which  it  was  awarded)  that  the  King  recover  the 
moiety  of  k>  much  as  they  had  taken,  and  the  party  the  other 
moiety,  et  quod  capiatur.     And  after  the  three  came  and  tendered 
ten  times  as  nuich,  &c.     Per  Mowbray  they  ought  to  go  into  the 
receipt  [of  the  Exchequer]  and  there  to  pay  it,  and  they  ihall  fend 
writ  to  them,  and  then  they  fhall  bo  delivered  out  of  the  Flett^ 
and  after  eftreats  were  delivered  into  the  Excheouer  by  the  com<- 
mand  of  the  Court.     And  the  ferjeants  of  the  King  or  one  of  th^ 
C  3S0  ]  Juftices,  (hall  go  into  the  receipt  of  die  King  with  the  money  ad- 
judged to  him,  and  there  pay  it,  and  have  tally  to  the  barons  of 
the  Exchequer,  et  fic  vide.     fir.  Decies  Tantum,  pi.  8*  cites 
44  E.  3.  36. 
S.P.andfo      5«  In  decies  tantum,  the  (heriff  retumtd  miily  fkie  fiaintijf^ 
kc  that  a     frwftd  capiat  in  a  foreign  county  and  could  not  have  itj  contra  in 
£vcM*«M-  aftton  upon  the  ftatute  of  labourers  ;  for  in  the  one  cafe  die  law 
t^piurhM     prefumes  that  he  is  fufficient,  and  in  the  other  not.    Br.  Proctft^ 

fxigcat,  pi.  9*  ciUft  S.  C. 

Br.Exi^eBt,  6.  In  decies  tantum  d)e  proceft  may  be  eapiai  infinite^  or 
|).^.cicet   ^refs  infinite-,  but  not  capiof  in  a  foreign  county.    Br.  Decies 

Tantum,  pi.  9.  cites  47  £.  3.  4. 
fitib.  De-        7.  Decies  tantum  is  well  brought  ly  baron  aloncy  though  it  be 
ulS^IT*    founded  upon  cm  in  vita  brought  by  him  and  bis  feme ;  the  reafbn 
citra  7'h/4.  fcems  to  be  that  he  is  to  recover  only  a  chattel,  and  he  counted 
J.  S.  P.       ^a  receipt  and  did  not  fay  by  .whofe  bands,  and  yet  good.     fir. 

r>ecies  Tantum,  pi.  10.  cites  7  H.  4.  2« 

8.  In  decies  tantum  the  writ  was  in  loquela  quetfuit  inter  y,  P. 

plaintiff'  and  W.  T,  deforceant  per  breve  nojlrum  de  judicio  de  uwo 

mejiiagioy  &c.  And  the  .defendant  pleaded  to  the  writ,  becaufe 
•  u  (konid  ^^  ^^  '^^^  ^^^  ^  ^*^'  ^^**  ofjue^ment.  Per  Alhton  it  appears, 
be  85  H.  6.  but  let  that  be  iaved  to  you,  therefore  anfwer  quod  nota.  And  the 
•A.  b.  S4.  beft  opinion  was,  that  the  writ  was  good.  Br.  Decies  Tantum, 
4  Br^i>tC  P'*  ^*  ^'^^  *  3  H.  6.  23*  And  fuch  a  writ  of  difceit  was  fued 
ceit,Vi.  1.  anno  f  20  H.  6»  10.  upon  cafiiog  of  prote£Hon,  aiyl  the  writ 
citeaS.  c.  awarded  good  notwithftanding  (uch  exception. 
Br.Dcciet  ^.  In  dccies  tantum,  not  fuiby  is  no  plea,  but  that  he  did  not 
loS?^im  '^^'  ^ ^*'"<C -^''  i^^^^^  *'^  verdi^f,  Br.  A£tion fur  Ic  Stat. pi. 
%  kie.  tt.   14.  cites  8  H.  6.  9.  ic  10.  ^ 

Br.  Decica  10.  If  decies  tantum  varies  from  the  recordk  is  not  ^ood,  irr  if 
pk'i!' diet  ^^fi^ft  record  is  J.  D.  of  A.  yeoman^  and  the  deMS  tantum  is  J^  2>. 
s.  'c' —    9nly  \  by  the  beft  opinion,    fir.  Variaacei  pL  6.  cites  9  H.  6.  x. 

Tbel;  Dig. 

97.   Lib.  9;^ cap.  1.  S«  as.  ckcaS.  Cm 

riulu  be  I  J.  In  decies  tantum  it  is  no  plea  that  no  vendUf  maf  gme90% 
Xwf^e.  ^  '*^  ^y  ^^  ^^9  ^  #^^  againft  die  ftalMie,  if  they^ive 
fue^i.  c^  rerdift  or  aot^  aod  fe  if  they  tidcc  mooej  and  ^^  inic  verdiAl 

by 
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%y  l»)uch  they  &id  that  they  did  not  take  any  money  'for  fiiyinr 
their  verdid,  Prift.  Per  Newton,  you  ought  to  plead  thisfevira^ 
for  every  one  of  them,  and  fo  he  did.  Br.  Decies  Tantum,  pK  xi» 
cites  21  H.  6.  20. 

12.  In  decies  tantum  againft  J.  N.  of  D.  he  faiJ  thai  he  was  *  TKeotticr 
cnKuerfant  anddmUing  at  S.  the  day  of  the  writ  purchafed  and  at  Sll'l^^Ji! 
aU  tirms  after  \  and  the  heft  opinion  was,  that  this  is  a  good  plea  i&.'andcitct 
and  is  at  common  law,  though  it  be  in  action  in  which  proceft  of  <>  ^J^-  5^ 
Outlawry  does  not  lie,  and  (hall  ferve  at  this  day  after  the  ftatute.  be Tt  h!*!!. 
Br.  Decies  Tantum,  pi.  la*  cites  *  21  H.  6.  52.  ^4.  b. 

13.  And  by  fome  of  the  Juftices,  no  fuch  record  by  which  he  Br.RepHct. 
was  fworn  is  no  plea,  for  the  aSlion  lies  ihough  he  was  mt  funm.  ^^i^Mii^H?* 
And  fome  e  contra,  therefore  fee  the  ftatute,  and  that  vAtre  he  $.  \^.  s.  c 
takes  meney  and  is  notfwem^  a£lion  of  maintenance  lies.    Ibid. 

14.  Decies  tantum  ad  grave  damnum^  and  in  eur  contempty  and  Br.Dedct 
did  mt  fay  ad  grjtve  damnum  of  the  plaintiff,  and  yet  the  writ  ^*"ihrt  m 
awarded  good,  for  it  is  a£Uon  popular,  which  every  perfon  i!nay  h.*6.  51.-* 
have  who  will,  •  and  therefore  it  is  not  more  (grievous)  to  the  plains-  '^^^-^^^^ 
tiff  than  to  another.    Br.  Aftion  Pop.  pi.  2.  cites  21  H.  6.  54.        BtVi*"".  «• 

and  citci  ei  H.  6.  5.  but  it  (hould  be  ii  H.  $•  54*  U 

15.  Decies  tantum  againft  J.  N.  who  faid,  there  is  nultlel  record 
in  he  was  fworn^  and  by  fome  Jufticcs  the  a^on  lies  though  he 
was  not  fworn,  and  fome  c  contra,  and  that  writ  of  maintenance 
lies,  and  the  defendant  demurred  upon  the  plea.  Br.  Record,  pi. 
26.  cites  21  H.  6.  54. 

x6.  In  decies  tantum,  the  writ  was  ad  grave  damnum^  &c. 
without  faying  querentis^  and  yet  adjudged  good.  Thcl.  Dig.  96. 
Lib*  lO.  cap.  6.  S.  40.  cites  21  H.  6.  59. 

17.  Writ  of  *decics  tantum  was  ad  grave  damnum  8c  in  noflri 
contemptum,  &c.  without  faying  ad  cujus  damnum^  and  yet  ad- 
judged good.  Thel.  Dig.  115.  Lib.  lo.  cap.  25.  S.  4.  cites 
Trin.  21  H.  6.  59. 

i8.  Decies  tantum  againft  jurors  for  taking  of  money  for 
giving  his  verdidl,  who  faid  that  he  did  not  take  any  money  for 
giving  his-verdiffy  Prift ;  and  a  good  ifliie,  and  lb  note  that  it  is 
not  pregnant*    Br.  Negativa,  &c.  pi.  20.  cites  22  H.  6. 20. 

19.  Decies  tantum,  and  the  writ  was  in  loquela  i  which  was  he^ 
tween  y.  P.  plaintiff  and  W.  D.  deforceant^  per  breve  nojlrum  de 
judicio  de  uno  mefuagioyiic.  and  Md  not  Jhew  what  writ  of  judge- 
ment \  and  the  opinion  was  that  it  is  well.  Br.  Brief,  pi.  35. 
cites  35  H.  6.  36. 

20.  In  decies  tantum  by  W*  M.  the  defendant  pleaded  an  ill 
Imr,  and  the  plaintiff  replied,  and  would  not  demur ;  the  King 
cannot  demur,  for  he  is  not  intitled  but  by  the  party,  and  to  this 
the  reporter  agreed,  for  the  king  is  not  intitled  before  judgment, 
but  he  is  inddnl  immediatelv  by  die  judgment  upon  a  cap.  utlagry, 
and  therefore  by  him  the  Kling  there  may  demur,  fir.  Udagry, 
pi.  33.  cites  38  H.  6.  I. 

21.  If  the  party  grieved  releafes  to  the  jury  who  have  taken 
tnoneyy  this  is  not  good|  but  a  ganger  may  have  decies  tantum^ 

and 
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and  (hall  not  be  barred  by  the  releafe.     But  if  the  King  bad  re^ 
Uafid^  all  (hould  have  been  barred,     iix*  Decies  Tautum,  pi.  i6. 
cites  5  E.  4.  a. 
Fit«b.  Dc-        22.  Dccics  tantum  for  embracing  and  taking  of  10/.    for  the 
^"^•""      embracery  the  defendant  faid,  that  he  is  learned  in  the  law^  and 
•kcftS.  c'  *^  N«  wos  retained  to  be  of  counfel  with  the  party,  by  ^ich,  &c. 
and  took  of  him  6x.  %d,  and  gave  evidence  to  the  jury,  and  prayed 
them  that  if  his  evidence  proved  true  to  pafs  with  his  client, 
which  is  the  (ame  embracery,  &c.  and  no  plea,  becaufe  he  did 
Jiot  anfwer  to  the  reji  of  the   10/.  by  which  he  faid    as  above 
ahffue  hoc^  that  be  took  more  than  6 J.  %d.  &c*     Br.  Decies  Tan- 
tum, pi.  17.  cites  6  E.  4.  5. 
riith.  De.        23.  Decies  tantum  was  found  for  the  plaintiff,  who  prayed 
JT*  ^*i"*     judgment  \  Fairfax  prayed  for  the  King  that  they  would  not  give 
•uTiS/c.    judgment  J  for  there  is  another  deeies  tantum  pending  of  taking 
of  greater  fumiy  and  this  fuit  is  by  covin.    *Pigot  laid,  it  may  bi 
that  the  parties  agreed  in  the  other  fuit,  and  this  may  be  by  covin^ 
by  which  judgment  was  given  that  the  plaintiff  recover.     Br. 
Decies  Tantum,  pi.  1 3.  cites  9  £.  4.  4. 


[  382  5  (C)    Punifliment. 

I.  TURORS  who  are  convicted  in  decies  tzxitam^  ft>all  be  im* 
J  prifoned  and  fo  they  were,  and  fatisfied  the  party^  and  found 
furety  for  the  part  of  the  King,  upon  deliverance  out  of  prifon, 
quod  nota.     Br.  Imprifonment,  pi.  4.  cites  41  £.  3.  15. 

2-  In  writ  upon  the  ftatute  agaiaft  juries,  the  jherlff  returned 
nihil  at  the  grand  di/irefsy  and  prayed  exigent,  and  could  not  have 
it,  and  after  he  prayed  that  they  (ball  be  diftrained  by  all  thp 
lands  which  they  had  the  day  of  the  inqueft,  and  could  not  have 
it  but  only  the  day  of  this  writ  purchafcd.  Quod  nota.  Bt% 
Decies  Tantum,  pi.  7.  cites  44  £•  3.  12. 

For  more  of  Decies  Tantum  in  general,  fee  other  proper  Tides* 


SDeclacatftK^ 


(    38^    ) 


SDetlaratton. 


(A)    Want  of  Form.     And  what  Is  Form ;  and 
what  is  Matter.  • 

l.ipLAINT  in  affife  was  challenged,  becaufc  w^od  was  tut  Br.  Brief, 
•    1     befffrc  paftun^  Sc  non  allocatur.     Br.  Plaint,  pi,  27.  cites  Pj-  *|»- 

8  Air.  24.      .  ciiet5.C» 

2.  ^9d  ei  diforceat  hy  twoy  as  heirs  to  the  tail  in  gavelkind^ 
the  demandant  alleged  eftlees  in  the  donees^  and  alfo  in  themfelves^ 
which  isf  furplufagej  and  yet  becaufe  the  ftatute  of  34  E.  3.  cap. 
ultim§  is  that  the  count  Jhall  not  abate  for  want  of  form^  if  it 
has  matter  fuffcient^  the  count  was  awarded  good,  notwithftand- 
ing  this  furplufage.    Br.  Count,  pi.  31.  cites  46  E.  3.  2z. 

3.  Formedon  of  the  moiety  of  30  acres  of  land,  which  B.  to-* 
f  ether  with  another  moiety  of  70  acres  of  landj  gavcj  &c.  and  be- 
caufe he  did  not  fay  with  another  moiety  of  the  aforefaid  acres  of 
iandj  therefore  the  writ  was  abated.  Br.  Demand,  pi.  6.  cites 
5  H.  5.  8. 

4.  The  form  Jhall  -  be  obferved  in  matters  which  are  not  tra^ 
verfable^  as  attachment  on  prohibition  and  efplees  in  formedon^ 
&c.  and  vet  they  are  not  traverfable.     Br.  Count,  fi»  11.  cites 

9  H.-6.  61. 

5.  Count  or  declaration  muft  be  formal^  containing,  i«  Plain- 
tiiTs  and  defendant's  names.  2.  The  nature  of  the  action* 
3.  Time^  place^  and  aif.  4.  The  fumming  up  the  grievance  or 
conclufion,  viz.  Per  quod  z6\io  accrevit  ad  exigendum,  &c.  or  [|  ^83  1 
unde  dicit  quod  deterioratus  eft  &  damnum  habet  s^,  &c.  Brown's 
Anal.^. 

6.  Declaration  muft  be  good.     i.  In  fubffance  to  every  intent. 
2.  Sometimes  by  indsuement^    Doubted,  if  hurt  by  furplu£ige.    - 
Brown's  Anal.  3. 


(B)  Good  or  not.  Certainty.  In  what  Cafes  it 
muft  be  formal  and  certain ;  and  what  fhall  be 
faid  to  be  {o^ 

J.  TT  feems  by  fevcral  books,  that  nothing  ihall  be  foreprifed  in 
^'prefcipe  quod  reddat,  but  that  which  lies  in  demand  by  pracipi 
u$d  reddat*    Br.  Demand,  pi.  40.  cites  Tempore  £,  t.  and, 
f'itzh.  firie^  866«      . 

i  a.  ^nd 


3*  And  therefore  advo%nfon  Jhall  net  be  fbrq^rifed  in  prapcipe 
quod  reddat ;  for  praecipe  does  not  lie  thereof.  Ibid. 
XA.  lUyn.  3.  Trefpajs  in  una  tinemente  tuitb  a  toft  adjacent^  containing  feier 
Pa'f/h!  9^'  tfcr^j  ofland^  there  it  was  s^eed,  that  this  word  tenementum  is  uH* 
w.'s.'  Per  certain^  but  becaufe  the  four  acres  Jhall  be  intended  t§  be  the  tene* 
the  PoweiU  ment^  as  here,  therefore  well,  otberwife  it  is  in  a  dememd.  Bft 
idp.     Demand,  pi.  27.  cites  3  H.  4. 17. 

that  rJ€3» 

memt  de  W19  ttfumtnt^,  it  WX  For  the  uneertaioty,  beciufe  in  thtt  aQion  the  thing  itfelf  moft  be 
recovered,  and  tenementum  may  figoify  a  thing  for  which  cjeflment  will  not  lie,  aa  an  advowfon^ 
4ix.  but  in  ucfpaf^  wbcre  damageaonly  are  recovtrable»  the  woid  «iriU  ferve  well  eao^gb, 

4.  In  ^/^f*the  plaintiff  counted  upon  em  obligation  made  at  Dm 
where  it  bore  date  at  the  manor  of  D.  and  yet  well  by  the  beft 
opinion ;  for  the  manor  of  D.  may  be  in  D;  and  mav  extend 
into  D.  C,  and  £.  and  then  at  the  manor  of  D,  ihall  be  im* 
certain.     Br.  Lieu,  pi.  4.  cites  34  H.  6.  i. 

5.  Where  a  man  demands  iand^  he  Jhall  Jhew  the  eertaintf  rf 
ihe  acres  ;  but  where  be  brings  debt  upon  a  Ite^e  or  tre&eji^  t 
contra  \  for  in  the  one  cafe  he  Jhall  recover  the  land^  and  in  the 
others  not,  and  fo  no  plea  to  die  bilL  fir*  Brief,  pL  244*  cites 
^6  H«  6.  26* 

6.  If  the  manor  of  B.  extends  into  B.  and  S.  and  it  demenuU 
fy  name  of  the  manor  of  B.  in  B.  he  Jhall  recover  onfy  thai  which 
is  in  B*  and  fome  e  contra,  and  that  foreprife  Qmi  be  made^ 
quere.     Br.  Demand,  pL  50.  cites  9  £•  4.  17. 

7.  Declaration  muft  be  c^rtain^  containing,  i.  Such  1  fiiffi- 
cient  certainty  whereby  the  Court  may  give  a  peremptory  and  Jmml 
judgment  upon  the  matter  in  controverQr*  %.  Thai  defendant 
may  mah  a  dire^  anfwer  to  the  matter  contuned  thoreiii. 
3.  That  thejury^  after  the  ifiiie  joined,  may  give  a  cwmptoat  verdia 
thereupon.  4.  No  blank  or  fjuice  to  be  left  thereiiu  Broim'f 
Anal.  J. 

8.  Though  the  nde  of  law  is,  that  declaraciofis  fluU  nU  be  iaJkem 
by  intendment,  but  ought  to  hare  Certainty;  yet  this  has  an  /jr- 
fofitian  and  a  meaning,  vie*  That  where  the  uncertainty  is  Jo  grants 
that  it  is  indifferent  to  tabe  it  either  way  |  but  whore  one  way  ie 
more  /frong,  and  the  intendment  this  way  much  exceeds  the  intends 
ment  the  other  uwy,  fuch  intendment  flisdl  be  allowed,  and  deda« 
rations  Aall  be  aidjudged  good  by  fuch  intendment.  As  m  debt 
againji  an  heir^  the  count  Jhall  be  good,  notwithJlaniUjegdte  ftedeHiff 
does  notjhew  that  the  executors  have  no  affets  \  for  it  fluul  be  In« 
tended }  becaufe  it  ihall  be  prefumed,  that  otberwife  the  plaintiff 
would  not  have  brought  his  a^ion*  PL  C.  19^  a.  bt  I  £li^ 
Wrotefley  v.  Adams. 

C  3^4  3  ^'  ^  declaration  ought  to  contain  two  thii^  viK,  Certainty 
and  verity  \  for  that  is  the  foundation  of  the  bit  whereimio  die 
adverfe  party  muft  anfwer,  and  whereupon  the  Court  is  to  give 
judgment.    Co.  Litt.  303.  a. 

ro.  In  the  Book  or  Entries  is  fet  fbrdi,  dnt  trefipetfs  wat 
brought  for  heaps  of  ftanes,  i^^thput  meBtioniii|  vatj  cartaiatff 
cited  Arg.    But  Doderidge  faid^  that  die  couaM  lAa  cilstf  1^ 

nevsr 


never  (aw  an  i£HoA  (or  a  heap  of  ftdnei )  btlt  perhdpt^i  iniiht  h 
fir  0  cart'badj  or  the  like,  oif  ftones.  P^m.  447.  Hill*  2  Car* 
B.  R.  in  cafe  of  Claphatn  v*  Middleton. 

!!•  An  a£hott  of  fnfpafi  was  brought  qu^e  ttjins  ii^trfat 
(An^liti)  (iarthtn  p0U)  ipfius  qutrentis  ttfit.  And  moved  that 
It  is  naught  for  the  uncertainty,  and  fo  was  the  opinion  of  the 
Court,  as  5  Rep.  34.  Trefpafs  was  brought  quare  pifces  fuos 
cepity  without  (hewing  the  number,  or  what  nature  they  were, 
and  therefore  naught.  Noy.  9Z»  Mich.  2  Car.  B.  R.  Clapham 
V.  Middleton* 

12.  AAton  fur  le  caje^  and  declares  that  whereas  A,  was  in'" 
dehted  to  bim  20X.  CsT  uUra  B.  in  confideration  he  would  forbear 
it^  promifed  to  pay  him.  After  verdiA,  judgment  was  arretted, 
becaufe  <^  the  uitcertainqr  of  the  fum  in  the  declaration,  Frem* 
Rep.  443.  pK  601  •    Mich.  1676.    Canfim's  cafe. 

13.  In  cafe  agaitt/l'  d  phyfician^  it  it  fuficient  to  fay^  that  ht 
mimimftertd  phykk  unfkilfuliyy  &c.  without  fiewing  the  particukt 
difeain  bis /kill.  P^r  Holt  Ch.  J.  in  delivering  the  opinion  of 
the  Court.  Lord  Raym.  Rep.  471.  Pafch.  11  W.  3.  in  the 
cafe  of  Oroenvelt  v.  Burwell,  k  al\ 

14.  In  cafe  for  negligently  manemng  his  Jbip^  that  it  run  09er  1  Salk«tt7* 
the  plaintiff's  barge.    The  plaintiff  ii^fAr>'«/,  that  he  ivas  p^Jfoffid  ^';*J  ^ 
of  a  barge  laden  with  diverfe  goods  and  merchandizes  generally,  jnckfon.*^ 
ere.     The  declaration  is  too  general,  ahd  the  particular  good^  S«  c.  ac 
ought  to  have  been  mentioned,  as  in  cafe  of  burning  a  houfe  of  <^rdiogiy« 
goods,  or  otherwife  no  damages  (hall  be  recovered ;   per  Holt 

Ch.  J.  at  the  fittings  at  Guild-Hall.  Hill.  2  Ann.  Martin  v. 
Henrickibn. 


(C)    Good.    Purfuant  to  a  Defe£Uve  Deed. 

*.   \  NNUITY,  the  plaintiff  counted  upon  a  grant  bearing 
JlV  date  anno  dom.  1200,  &c.  and  not  anno  dom»  regis  9  and 
execution  taken,  and  the  count  awarded  good,  becaufe  it  purfues 
the  deed.    Br.  Count,  pi.  41.  cites  24  £.  3.  53.  54. 

2.  In  annuity  die  count  was,  that  the  prior  of  M.  in  Southwarb^  - 
granted  to  the  plaintiff  in  London^  fuch  a  day  and  year,  &c.  tf 
profert  hie  in  Curia  the  writing  aforeiaid,  tohofe  date  is  in  the 
"Chabter^Houfe  of  the  faid  houfoy  which  cannot  be  intended  to  be 
made  in  L.  becaufe  the  Cbapter-Houfe  is  in  S.  which  is  another 
county,  judgment  oF  count,  and  yet  good.  Br.  Count,  pi.  6o. 
cites  5  £•  4.  6. 

3.  For  Danby  Chr  J.  Laycon  and  Brian,  the  Chapter^Honfe  is 
where  the  chapter  affembtes ;  for  the  ancient  Chapter-Houfe  may 
be  thrown  to  the  ground,  and  then  where  they  make  their  con« 
giregation  in  another  faouib,  this  is  their  Chapter^Houfe  for  tho 
time^  and  the  prior  and  covent  may  come  into  London  and  feal 
^e  deed  there. .   Ibid . 

4.  But  it  wis  bcld,  that  where  the  deed  bean  datf  at  a  place  [  385  J 

certain^ 


|t5  Deciatatfoit^ 

«rrf tffV,  IS  ^bovei  if  fiallh$  inundid  that  H  was  muii  tUfMyif 
Jptcial  matUr  he  not  Jhtwn  to  tbi  contrary^  as  where  oHigatiom 
kears  dati  i  May^  and  acquittance  %  May^  and  the  obligation  was 
not  delivered  till  4  May^  this  fpeclal  matter  ihall  be  alleged  to 
avcnd  the  acquittance,  and  fo  in  the  cafe  fupra.  Br.  County  pU 
6o«  cites  5  £•  4.  &• 

(D)     Good. 
Without  fettiDg  forth  what  will  make  againft 

himfelf. 

U  \  NNUITT  granted  by  R.  tillheprmoted  tbe  plaintiff  ta 
J^  a  benefice^  the  plaintiff  counted  of  JimpU  grant  and  of 
etrrearagis  for  five  years^  and  weU,  without  making  mention  of  the 
condition,  and  tbe  defendant  may  fay^  tbat  it  was  granted  till  be 
was  promoted,  &c.  and  that  he  tendered  to  him  a  competent  bene* 
fce^  and  the  plaintiff  refnfed^  and  the  plaintiff  need  not  lay,  that  be 
IS  not  yet  advanced,  becaufe  the  condition  goes  in  defeaiance  of 
the  annuity,  and  in  bis  dif-profit  which  (hall  come  of  the  part  of 
the  defendant  to  (hew,  but  where  annuity  is  granted,  if  the  grantee 
does  fucb  adl,  there  the  pbuntiff  fhall  fbew  the  performance  of 
the  a6l,  for  by  this  bis  annuity  commenced.  Br.  Count,  pi.  43% 
cites  14  H.  7-  31.  and  15  H.  7.  i. 


(E)    Declaration.    Repugnancy,  or  Surplufage* 

X.  TT^  RROR  to  reverfe  a  judgment  given  in  the  Court  of  Hull, 
JlL/  in  an  action  on  the  cafe^  where  the. plain tiflF  declared  tbat 
he  was  feiftd  of  a  meffuage^  and  that  the  defendant  built  another 
near  it^  and  continued  thefaid  building  frofn  fueh  a  day  to  the  time 
of  the  levying  of  the  plaint^  by  reafon  whereof  he  flopped  up  his 
lights  &  adhuc  obftupavit.  There  was  judgment  for  the  plaintiff 
and  entire  damages  given;  and  now  the  error  affigned  was,  that 
by  reafon  of  the  words  adhuc  objlupavit^  damages  were  given  for 
fomething  after  the  plaint  levied.  To  which  it  was  anfwered, 
that  the  word  adhuc  doth  refer  only  to  the  time  of  bringing  the 
plaint,  and  not  to  any  thing  which  happens  afterwards ;  it  is  to 
ihew,  that  the  defendant  has  not  abated  the  nuifance ;  they  are 
words  only  of  form,  and  ufed  in  moft  declarations,  viz.  Solvere 
contradixit  V  adhuc  contradicit^  &c.  And  fo  are  the  pleadings  ia 
tbe  entries  in  this  very  cafe,  viz.  that  the  defendant  built  a  new 
hpufe,  by  reafon  whereof  tbe  greateft  part  of  the  plaindff's  boufe 
niagna  tenebritate  obfcurata  fuit  &  adhuc  exiftit ;  and  for  this 
reaton  the  plaintiff  had  judgment.  4  Mod,*i52,  153,  Micfat 
4  W.  &  M.  in  B.  R.    Carter  v.  Calthorp. 

a.  Trefpafi  for  taking  and  carrying  away  hit  timbir  and  brick^ 
fuper  torram  fuam  jactnf  ^rga  confediwem  domus  de  novo 

psdificatt! 
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ledifitat.'  And  the  Court  held  this  infenfiblei  for  thiy  could  not 
be  materials  towards  the  building  of  a  houfe  already  built.  Sed 
quaere,  if  that  was  not  furplufage?  i  Salk.  213^  in  pi.  4.  cites 
Hill.  8  W.  3.  B.  R.    Lawley  V*  Arnold, 

•  3.  In  covinant  agalnjl  an  appnntice^  the  plaintiff  af&gned  for 
hreachj  that  tht  appnntice  before  the  time  of  his  apprenficefiip 
expired^  et  durante  tempore  quofervivit^  departed  from  his  majier*$ 
fervice ;  the  defendant  demurred  and  had  judgment,  becaufe  the 
declaration  was  repugnant,  for  it  (hould  have  been  durante  temporg  « 
^uofervire  dehuit.  1  SalJc.  213.  pK  4.  Trim  10  W.  3.  B.  R» 
Nevil  Vk  Soper« 

(F)    Amended.    At  what  Time* 

».  np  HE  defendant  pleaded  to  the  county  by  which  the  plaintiff  Br.  Char. 
A     amended  it^  and  defendant  pleaded  to  it  again  for  other  J.*|[**  ^'2* 
default,  and  the  plaintiff  amended  it  again ^  and  fo  it  feems  that    '  **  '    • 
in  one  and  the  fame  term^  the  defendant  may  plead  fevend  times 
to  the  count.     Br.  Count,  pi.  4.  cites  3  H»  6.  19. 

2.  Holt  Ch.  Juftice  declared,  that  by  the  courfe  of  the  Court 
a  man  may  amend  his  declaration  the  fecond  term^  but  that  when 
the  declaration  is  amended,  new  rules  for  pleading  mujt  be  given  ; 
for  the  plaintiff  perhaps  muft  thereby  be  put  to  a  new  defence. 
II  Mod.  198.    Mich.  7  Ann.  B.  R.    Withers  v.  Baker. 

3.  Declaration  was  allowed  to  be  amended  after  iffue  joined 
and  notice  of  a  trials  in  a  cafe,  where  the  nature  of  the  a^ion  was 
not  thereby  changed.  Gibb.  193%  Hill.  4  Geo.  2.  B»  Ducbels 
of  Marlborough  v.  Wigmore. 


(G)     Abated* 

X.TN    trefpafs,  the  v>rit  was  to  the  damage  of  40s.  and  the 
X  ^o^nt  40/.  damages^  by  which  the  defendant  demurred  upon 
the  count.    Per  Thorpe  this  is  a  good  caufe  to  abate  the  count. 
PL  34.  cites  38  E.  3.  21. 

2.  In  quare  impedit,  the  King  counted  upon  two  prefentmentt^ 
bv  which  the  defendant  pleaded  it  in'abatement  of  the  county  et  noa 
allocatur,  contra  in  cafe  of  a  common  perfon.  Br.  Count,  pi.  27* 
cites  43  E.  3. 14. 

3.  In  account  againji  a  man  as  his  bailiff  and  receiver  in  Kirby^ 
the  drfiendantfaidy  that  there  are  two  Kirbtes  in  the  fame  county  ^  and 
the  plaintiff  counted  in  Kirby  Skirke^  and  therefore  the  defendant 
pleaded  it  to  the  count  not  warranted  by  the  writ^  et  non  allo- 
catur.   Br.  Count,  pi.  28.  cites  44  E.  3.  i. 

4.  In  trefpafs  againji  one  N.  and  one  W.  the  plaintiff firjl  counted 
againfl  N,  and  he  pleaded  not  guilty^  and  after  the  plaintiff  counted 
againjt  JV.  that  he  with  N.  £d  the  trefpafs  at  another  day  than  was 


fyppqed  in  the  firA  county  and  ff^.  pleaded  in  bar*  and  at  another 
Vol.  Vli/  F  f  tcna 
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term  W.  would  have  abated  the  count  for  the  variana  biiwein  the 
two  counts^  and  was  not  received,  tnafmuch  as  he  was  a  ft  ranger 
to  the  laft  count.  Thel.  Dig.  193.  Lib.  13.  cap.  i.  S.  6.  cites 
Mich.  46  E.  3.  25. 

3.  Trefpafs  of  battery  in  Miidlefex^  and  the  plaintiff  counted  in 
the  palace  of  Wefiminjltr^  where  the  Jheriff  has  no  jurifdi^fion^  and 
per  Marten  the  count  (hall  abate  ;  for  it  is  infra  and  not  de ; 
£  387  1  for  the  palace  is  no  part  of  the  county,  for  proce/s  Jhall  iffue  im- 
mediately from  the  Court  to  the  warden  of  the  palace,  and  not  the 
Jberiff\  aftd  therefore  he  cannot  dire£t  mandate  to  the  warden 
as  in  cafe  of  a  liberty  within  tlie  county.  Br.  Count,  pi.  77.  cites 
7,  H.  6.  7. 

6.  Count  (hall  not  abate  for  furplufage.  Per  Rolfe.  Br.  Count, 
pi.  10.  cites  9  H.  6.  25. 

J.  Hot  for  want  of  form,  if  it  has  matter  fuffcient.     Ibid. 
•  If  writ  of  dower,  or  the  like,  be  brought  of  a  manor,  and 
four  acres  of  it  are  in  the  Gnque  ports,  all  the  writ  (hall  abate,  if 
the  demandant  does  not  make  forprize  }    per  Taverner.     Br* 
Brief,  pi.  246.  cites  36  H.  6.  32. 

9.  In  forcible  entry,  the  count  did  not  txprefs  the  certainty  of 
the  land,  as  twohe  acres  of  land,  four  acres  0/  meadow,  &c.  and 
therefore  the  writ  was  abated,  and  here  fee  always  that  for  de- 
fault in  the  count  the  writ  fhall  abate.  Br.  Count,  pi.  54.  cites 
38  H.  6.1. 

10.  In  an  a£lion  upon  the  cafe  for  beer  and  wages,  the  defendant 
pleaded  in  abatement,  et  pet.  judicium  de  billa  et  quod  billa  pracUSla 
caffetur  for  uncertainty  in  the  dedaraiion  \  upon  demurrer  the 
defendant's  counfel  infifted  upon  many  faults  in  the  declaration, 
et  per  Cur\  the  defendant  Jhall  not  take  advantage  of  miftakes  in 
the  declaration  upon  a  plea  in  abatement ;  but  if  he  |K>uld  do  that, 
he  msifi  demur  to  the  declaration,  per  quod  a  refpondeas  oufter 
was  awarded,  i  Salk.  212.  pi.  i.  IVch.  4  W.  &  M.  in  B.  R. 
Haftrop  V.  Haftings. 


(H)     Declaration. 
Neceflary  in  what  Cafes. 

t.  T7*  NTRy  in  the  quibus  again/I  two,  the  one  appeared  at  the 
£4  grand  cape,  and  the  other  made  default  after  default ;  there 
Che  demandant  mall  not  count,  for  he  Jhall  not  count  againji  him 
who  comes  by  the  grand  cape,  before  he  has  faved  his  default,  quod 
nota.     Br.  Count,  pi.  48.  cites  14  H.  6.  3. 

2.  But  where  it  is  brought  againji  three,  the  one  always  appears^ 
and  there  makes  default  after  dSfault,  and  the  third  appears  at  the 
grand  cate,  there  the  denundant/^tf//  count  again fl  him  who  ahu^s 
appeared,  that  he  %inth  the  others  diffeifed  him,  and  againft  the  odier 
pray  feifin  of  the  land.  Ibid. 
Br.  De-  3*  Scire  facias  in  dawer^  the  tenant  made  'default,  yet  the  de« 

■laod^i.    mandanc  ihall  make  bis  demaod^  for  the  writ  does  not  compre-^ 


Declattttfon.  3B7 

hend  certainty,  contra  in  praecipe  quod  reddat,  caufii  patet.    Con- 
tra in  affife  by  default.    Br.  CouDti  pL  55.  cites  38  H.  6*  18, 19. 

(I)    Neccffary.     Though  Defendant  makes 
Default. 

X.  'TpHE  demandant  (hall  not  count  agalnft  the  prayee  in  aid  in 
X     pracipe^  quod  reddat^  but  ht/hall  have  oyer  of  the  writ  and 
county  which  Was  made  againji  the  tenant  for  Itfe^  and  fo  he  had, 
and  vouched.     Br.  Count,  pi.  6,  7.  cites  11  H.  4.  11. 

2.  Mafffe  is  taken  hydefaulty  yet  the  plaintiff  (hall  make,  plaint;  s.  P.  Br. 
for  the  writ  does  nbt  e&mprehend  certainty^  quod  nota^  and  the  fame  PUint»  pf. 
•  in  dower^  quod  nota ;  contra  in  precipe^  quod  reddat.    Br.  Plaint,  ^6.  cites 
pi.  6.  cites  i8H.  6. 18.  ''^iJl-.f 

And  faya,  it  it  the  fame  in  all  aflifcf  • 

L388]* 

3.  In  wajlj  when  the  defendant  makes  default  at  the  grand  dif^ 
trefsy  or  in  a  quare  impedit,  or  in  an  avowry^  in  fuch  cafes  the 
plaintiff  ought  to  count ;  hut  he  has  no  occafton  to  count  of  a  year 
and  day  \  for  the  defendant  in  one  cafe,  and  the  plaintiff  in  the 
other,  where  fuch  default  is,  has  no  day  in  court  to  make  a  defence  ; 
but  in  both  cafes  a  good  title  ought  to  be  (hewn.  Jenk.  124.  ia 
cafe  51. 

(K)     De  Novo. 
In  what  Cafe  the  plaintifFmay  declare  De  Novo. 

l.T^ORMEDON  againfi  baron  and  feme^  the  demandant 
X7  counted^  and  after  the  baron  made  default^  by  which  petit 
cape  ijfuedy  and  the  baron  made  default  again^  wherefore  the  feme 
came  and  prayed  to  be  receivedy  and  pleaded  to  the  county  becaufe  »# 
efplees  were  alleged  in  the  ancejlor  of  the  demandanty  fcilicet,  in  the 
donecy  and  i;  was  well  argued,  whether  the  demandant  (hould  count 
anew,  and  it  is  faid  there,  that  Mich.  4  H.  6.  the  demandant 
counted  aniew ;  for  it  was  faid,  that  it  was  new  tenancy  given  by 
the  flatutiy  and  new  tenancy  Jhall  have  new  county  and  at  the  petit 
cape  if  the  demandant  releajes  the  default y  the  demandant  (hall  count 
anew.     Quod  nota.    Br.  Count,  pi.  7.  cites  3  H.  6.  41. 

2.  And  if  the  plea  be  without  day  by  prote^iony  there  at  the  rr- 
fumnwnsy  the  demandant  (hall  count  anew.    Quod  nota.    Ibid. 

3.  And  againfi  vouchecy  the  demandant  (hall  count  anew,  mu* 
tatis  mutandis.    Ibid. 

4.  But  it  is  (aid  elfewhere,  that  the  prayee  in  aid^  nor  the  gar^ 
nijbeey  JhaU  not  have  but  oyer  of  the  count.     Ibid. 

5.  Li  detinue  the  gamijhee  (hall  have  oyer  of  the  writ;  but 
it  was  (aid,  that  the  plaintiff  (hall  not  count  anew  againft  him  i 
nota.    Br.  Count,  pK  35.  cites  8  H.  6.  i6. 

6.  If  the  plaintiff  counts  in  debt  or  trefpafsy  and  the  defendant 
pleads  t$  tb$  juriftSaion^  (be  count  fltaU  not  be  entered  before  the 

F  f  2  jurifdi&ion 
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jufttdiition  hi  affimuiy  and  if  continuanci  he  Uken  till  the  mxt  tiTm^ 
it  wall  be  upon  the  writ,  as  if  no  count  had  been,  and  at  the 
next  term  the  plaintiff  ihall  count  anew*  Br.  Count,  pL  36* 
cites  8  H.  6.  18. 

7.  Pracipe  qu§d  niiat  againft  Unant  fsr  life^  who  prayed  aid 
cf  him  in  reverfan^  who  appeared  grafts  and  joined  in  aid,  and 
the  demandant  counted  anew  againft  the  tenant  and  the  prayee, 
and  thej  vouched  the  common  vouchee,  and  fuffered  recovery 
for  aflurance,  and  vet  it  is  (aid,  that  the  prayee  Jhall  not  have  hut 
oyer  of  the  count.    Br.  Count,  pi.  87.  cites  22  H.  7. 


[  389  ]  (L)    Where  a  Second  Declaration  may  vary  from 

the  Former. 


'S' 


CL  fa.  was  tenend'  de  nobis  far  bared*  noftrisy  and  the  prayee 
in  aid  cajt  proteSfion^  and  after  the  year  the  plaintiff  nud 

re-garnifimenty  which  was  tenendum  de  di^o  patre  fwjiroy  ana  fhc 

defendant  pleaded  to  the  writ  for  the  variance  ;  &  non  aJlocatur  ; 

for  all  is  of  one  and  the  fame  effeSI.    Br.  Variance,  pi.  li.  cites 

40  E.  3.  18. 
Mai  If  he  2.  If  a  man  brings  replevin^  and  declares^  and  is  nonfuited  after 

^ThT^*^d'  ^^^^^^^^^^y  fo  that  ceruinty  may  appear,  and  brings  fecond  deU^ 
'riarmthH  in  ^^rance^  he  cannot  vary  in  it,  in  year,  day,  place,  or  number  of 
the  repie.  acres,  or  the  like.  Br.  Second  Deliverance,  pi.  3.  cites  3  H.  6.  9. 
vio,  he  mty  p^,.  opinionem  Curiae. 

coanc  at  ^ 

Itrge,    Br.  Vtfiancct  pi.  a.  cite*  S.  C. 


(M)    Double. 

t.'T^RESPASSj  becaufe  the  devifor  was  pojejed  of. a  teafe 
J^  for  years  by  deed  indented,  and  devifeato  the  plaintiffs 
and  died,  and  the  executors  bailed  to  him,  and  the  defendant  toot  tty 
and  carried  it  away^  and  the  defendant  demanded  judgment  ^k 
the  county  becaufe  he  alleged  the  devife  and  the  bailment  of  the 
executors,  and  fo  double,  &  non  allocatur ;  for  it  is  conveyance^ 
and  fo  well.    Br.  Count,  pi.  14.  cites  27  H.  6.  8. 

2.  The  plaintiiF  declared,  that  whereas  the  defendant^  6  Maii 
1695,  for  120  weeks  diet  then  pafl,  had  promifed  to  pay  him  js. 
per  week,  and  that  the  plaintiff  poftea,  viz,  5  Maii  1695,  having 
found  the  defendant  diet  120  weeks  then  pafly  the  defendant  promifed 
to  pay  the  worthy  and  that  it  was  worth  7s.  per  week ;  upon  non 
aflunipfit  and  verdid  pro  auer*  it  was  now  moved  in  arreft  of  judg- 
ment, that  the  weeks  in  the  quantum  meruit  are  not  faid  to  be  aM 
than  thofe  laid  in  the  fpecial  promife  \  fo  that  the  defendant  is 
twice  charged  for  the  fame  thing.  Sed  non  allocatur ;  for  tfaey 
do  not  appear  neceflarily  to  be  the  fiune,  and  without  necejjityy  thk 
Court  will  not  intend  them  to  be  the  fame%  I  Salk.  213.  pf:  3. 
Mich.  9  W.  3.  B.  R,  Weft  v.  Trolcs* 

(N)  Aided 
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(N)    Aided  by  Intendment. 

I.  TN  replevin  where  a  man  makes  avowry,  or  counu  f$r  annuity 

I    granted  for  term  of  his  life,  t9  he  Jieward  of  the  manors  of    . 
^.B.  and  C.  znd  favs^  that  he  exercifed  the  office^  it  fufEces,  though 
he  does  not  fay  in  all  the  manors  \  for  it  (hail  be  fo  intended.     Br. 
Count,  pi.  62.  cites  5  E.  4.  104.  [39^1* 

2.  The  plaintiff  declared  ^  a  leafe  made  by  one  Chriftmas,  Yeiv.  iSi. 
ihe  6th  of  May  anno  7,  of  one  mefliiage,  &c.  in  D.  hy  reafon  ^*^j*  ^« 
whereof  the  plaintiff  "^  entered^  and  was  pofjeffedy  until  the  defendant  s  "c/and 
afterwards,  viz.  \%th  of  the  fame  month^  anno  fexto  fupradi£}Oy  did  Brownl. 
$je£f  him.     And  not  guilty  being  pleaded,  a  verdict  was  found  ^c«a>»  o".*y 
againft  the  plaintiff.     Ana  Yelverton  moved  in  arreft  of  judg-  ^  Ydv!*** 
ment,  (to  fave  coils)  that  the  declaration  was  infufficient.     For 
that  ad^on  was  grounded  upon  two  things  ;  firft,  upon  the  leafe  ; 
fecondly,  upon  £e  eje^hnent,  and  both  thcfe  ought  to  concur  one 
after  another ;  and  in  this  cafe  the  ejedment  is  fuppofed  to  be  a 
year  before  the  leafe  made }  for  the  leafe  is  anno  7,  and  the  eje£l- 
ment  fuppofed  to  be  anno  6,  and  therefore  the  declaration  naught. 
And  Yelverton  vouched  the  cafe  of  Powre  v.  Hawkins  anno 
feptimo  termino  Pafch.     Where  the  plaintiff  declared  upon  the    . 
leafe  of  Edward  Ewer,  27  April,  anno  fexto,  and  laid  the  eje£l- 
ment  to  be  26  April,  anno  6,  and  the  Court  held  then,  that  the 
declaration  was  naught ;  yet  in  the  cafe  in  queftion,  the  decla- 
ration was  adjudged  good,  and  the  word  (fexto)  to  be  void,  for 
the  day  of  the  ejeSiment  being  the  i%th  of  the  fame  month  of  May, 
it  cannot  be  intended  hut  to  be  in  the  fame  year^  in  which  the  Uafe  if 
fuppofed  to  be  made  \  by  the  opinion  of  the  whole  Court.     Brownl. 
146.    Mich.  8  Jac.    Davis  v.  Pardy. 


(O)  Aided  by  Intendment.  As  to  the  place 
where  the  Thing  is  fuppofed  to  be  done,  there 
being  two  feveralr  Counties,  &c.  to  which  it 
may  refer. 

1.  T^^Sy  in  the  county  of  N.  and  declared  upon  an  obligation 
JLJ  made  at  H.  Rolfe  demanded  judgment ;  for  H.  extends 
into  the  county  ofN.  and  into  the  county  of  L.  and  the  plaintiff  hat 
nvt  declared  in  what  part  of  the  vill  the  obligation  was  made,  & 
non  allocatur;  for  it  (hall  be  intended  in  the  county  of  N,  by 
the  bringing  of  the  writ  there,  as  where  there  are  two  vills  of 
one  and  the  fame  name  in  two  counties,  and  he  brings  his  z&aotk 
in  the  one  county,  and  counts  there,  and  does  not  fay  in  which 
county,  yet  it  Ihall  be  intended  in  the  county  where  the  writ  i^ 
brought,  per  Cur.  by  which  he  paiTed  over.    Br.  Count,  pl«  6. 

F  f  3  »•  That 
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2.  That  which  is  alleged  by  way  of  conveyance  or  iniueenunt 
to  the  fubftance  of  the  matter ^  need  not  be  fo  certainly  alleged,  as 
that  which  is  the  fubftance  itfelf.     Co.  Litt.  303.  a. 

3.  Where  a  matter  of  record  is  the  foundation  or  ground  of  the 
fuit  of  the  plaintiiF,  or  of  the  fubftance  of  the  plea  there  it  ought 

to  be  certainly  and  truly  alleged^  otberwife  it  is  where  it  is  hut 
conveyance.  But  the  proceedings  and  fentences  in  the  Ecclejiajlical 
Courts  may  he  alleged  Jummarily^  as  thai  a  divorce  was  had  between 
fuch  parties,  for  luch  a  caufe,  and  before  fuch  a  Judge,  and  con- 
currentibus  hiis  quae  in  jure  requiruntur ;  for  the  Judge  muft  be 
alleged,  to  the  intent  the  Court  may  write  to  him  if  it  be  denied* 
Co.  Litt.  303.  a. 

C  39^  3  (P)  Names.  By  what  Names  Things  muft  be 
demanded,  the  Nature  of  them  being  changed 
from  what  they  formerly  were,  as  Lands  into 
Houfes,  &c. 

Br.  Avow.    J.  n  ECORDARE,  the  defendant  avowed  hecaufe  the  dean 

ty,  pi.  84.        J\^  ^^  chapter  ef  if.  held  two  houfes^  four  acres  of  land,  two 

6.  7.— Br.    ocres  of  meadow^  twenty  acres  of  fajture^  and  four  acres  ofivoodof 

Demand,     the  fiuher  of  the  defendant^  whofe  heir^  &c.  hy  certain  rent  andfer^ 

^^'\iir^  wV/j,  ah^y^r  fo  much  arrear  he  avowed^  and  the  dean  and  chapter 

Ire.   *  '  jeinid  to  the  plaintiffs  hecaufe  they  had  leafed  to  him  fer  term  of 

years  yet  continuing^  and  both  Joined,  andfaid^  that  before  the  taking 

B.  wasfeifed  of  two  yard  lands  tbere^  of  whiih  the  place  where^  &c. 

is  parcel  in  fee^  and  by  deed,  which  he  (hewed,  made  before  the 

ftatute  of  quia  emptores  terraruni,  and  before  the  ilatute  de  re<* 

ligiofis,  and  after  time  of  memory  j'^n;^  the  two  yard  lands  to  th^ 

dean  and  chatter^  and  their  fucceffors^  to  hold  hy  fealty^  and  left 

rent  for  all  fervices^  which  eft  ate  the  donor  of  the  avowant  had  tm 

the  feignioryj  ani)  demanded  judgment  if  .for  mofe  fervices  he  ought 

to  avowy  and  becaufe  the  houfe^  meadoWy  land-pafiurcy  and  wooj^ 

eannot  be  intended  to  be  two  yard  lands ;  therefore  the  plaintiff  by 

the  beft  opinion  of  the  Court,  fh^w^i,  tke  houfet  were  built  after 

the  gifty  and  that  parcel  was  approved  into  woody  and  part  into 

meadow^  and  part  into  pajiurcy  &c.  fo  that  it  may  appear  to  be  all 

one  and  the  uime  thing,  for  it  car^not  be  demanded  nawy  but  hy  nana 

as  it  is  nowy  quod  fuit  concefTum,  quod  nota«    Br,  PIeadingS| 

pK  60.  cites  39  H,  6.  8. 


(Qs)    Special;  though  the  Writ  is  general*    And 
Vice  Verfa. 

I.    A    MAff  mzyhzve  writ  of  nuifim^tf^  mill  letfiedy  See.  And 
-^A.  in  his  count  iky,  that  it  is  a  wind^milly  or  a  water»mill» 
Thel.  Dig.  87.   Lib.  9.  cap,  7.  S.  33.  cites  4  £,  3. 150, 

a.  la 
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2.  In  replevin  the  plaintiff  may  count  of  divers  feveral  takings 
at  divers  days,  Thcl.  Dig.  87.  Lib.  9.  cap.  7.  S.  31.  cites 
Pafch.  10  £.  3.  508.— *And  fo  be  may  at  divers  |)laces.  Ibid, 
cites  Pafch.  29  E.  3.  30. 

3.  Informedm  the  writ  was  upon  a  gift^  and  the  gift  maintained 
by  the  count,  by  which  it  was  Jheivn  that  the  land  was  devlfeabU 
by  teftamenty  and  that  donor  devifed  in  taily  &c.  and  held  good, 
and  the  tenant  compelled  to  traverfe  the  devife,  and  not  the  gift. 
TheK  Dig.  86.  Lib.  9.  cap.  7.  S.  i.  cites  Mich.  15  E.  3. 
Brief.  324.  And  fays,  that  fo  may  a  man  maintain  by  recovery  in 
value.     Ibidem. 

4.  In  quare  impedit  by  the  King  of  dijlurbance  made  to  prefent  . 
to  the  chapel  of  B.  and  fo  was  the  commencement  of  the  count, 
and  afterwards  in  the  count  the  King  made  title  for  his  tenant  to 
prefent  a  covenable  parfon  to  an  ahbey^  and  that  the  abbot  ought 
to  prefent  this  parfon  to  the  ordinary,  &c.  and  inafmuch  as  the 
chapel  was  void,,  and  the  heir  within  age,  the  King  prefented  to 
the  abbot,  and  he  refufed,  &c.  and  held  a  good  Ipecial  count, 
and  fpecial  difturbance.  Thel.  Dig.  86.  Lib.  9.  cap.  7.  S.  3. 
cites  Mich.  24  E.  3.  39. 

5.  In  trefpafs  the  writ  was,  that  the  defendant  had  committed  [  39^  J 
diverfe  extortions  and  opprejjions^  and  the  count  was^  that  he  had 
committed  extortions  and  grievances'^  viz.  imparked  their  beads, 

and  detained  them  till  they  made  feveral  fines,  and  diftrained  them 
per  fovent  diflrefs,  by  which,  &c.  and  held  good.  Thel.  Dig.  86. 
Lib.  9.  cap.  7.  S.  4.  cites  Hill.  31  E.  3.  335- 

6.  In  trefpafs  the  writ  was,  quare  ajportavit  bona  et  catalla^ 
and  the  count  was  de  quinq\  doliis  vim  and  held  good.  TheL 
Dig.  86.    Lib.  9.  cap.  7.  S.  5.  cites  Trin.  39  E.  3.  24. 

7.  But  where  the  writ  is  bona  ^  catalla^  a  man  fhall  not  count 
de  denariis.  Thel.  Dig.  86.  Lib.  9.  cap.  7.  S.  j.  cites  39  E.  3;. 
30.    And  that  fo  agrees  Trin.  46  E,  3.  16. 

8.  But  a  man  (hall  count  well  of  ten  quarters  of  barley^  Thel. 
Dig.  86.    Lib.  9.  cap.  7.  S.  5.  cites  Trin.  46  E.  3.  16. 

9.  So  of  dead  trees^  and  corn.  Thel.  Dig.  86.  Lib.  9.  cap.  7, 
S.  5.  cites  43  £.  3.    Brief  569. 

ID.  So  he  (hall  not  count  of  live  chatties.  Thel.  Dig*  86. 
Lib.  9.  cap.  7.  S.  5.  cites  13  H.  6.    Trefpafs,  70. 

11.  In  writ  of  ferror  by  heir  in  fpecial  tail  per  formam,  &c. 
,By  the  writ  he  may  be  fuppofed  heir  general^  and  Jhew  dehors  how 
he  is  fpecial  heir  per  formam^  &c.  to  this  land,  notwithjlanding  that 
his  father  has  another  general  heir..  Thel,  Dig.  06.  Lib.  9* 
cap.  7*  S.  9.  cites  Hill.  3  H.  4.  17. 

12.  The  writ  was  general  upon  the  ftatute  of  labourers  for  de^ 
parting  out  of  the  Jervice  of  the  plaintiff,  and  counted  fpecially  that 
he  covenanted  with  him  to  Jerve  him  in  the  office  of  carpenter^  and 
held  good.  Thel.  Dig.  86.  Lib,  9.  cap.  7.  S.  13.  cites  Mich. 
II  H.  4.  33. 

13.  Writ  of  cuftodia  temc  &  bared^  (hall  be  general  and  the 
count  Ipecial.  But  in  writ  of  ward  of  the  land  only^  it  (hall  be 
^uod  rcddat  cuftodiam  M  atrarum  terra.    l*hcl.  Dig.  87.    Lib.  9. 

*     r  .  4  cap. 
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eap.  7.  S.  29.  cites  Pafch.  iz  H.  4.  64*  and  dutt  fo  agrees  tbe 
Regifter,  fol.  161. 

14.  In  trefpafs  the  writ  wa.^  ^uare  apit  pifcemy  and  the  count 
Was  of  divtrfe  fijhesy  and  adjudged  good ;  for  tifcis  is  nonun  coU 
U^ivum.  TbeL  Dig.  86.  Lib.  9.  cap.  7.  S.  15.  cites  Hill. 
4H.  6.II. 

15.  In  ever^  writ  founded  upon  tht  cafe  eU  the  fptoial  matter 
Bttght  to  be  put  in  the  writ ;  for  it  is  not  Aifficient  to  have  general 
writ  and  make  fpecial  count.  The!.  Dig.  87.  Lib.  2.  Cap.  7. 
S.  27.  cites  Trin.  7  H.  6.  47. 

16.  In  adion  upon  the  cafe  againft  one^  who  was  tetetinedy  by 
the  plaintiiF,  to  he  of  his  counjel  to  buy  a  manor  for  the  plaintiff 
in  fuch  a  county9  which  defendant  had  falfly,  and  in  deeeity  tfr. 
purchafed  the  manor  to  himfelfy  5rc.  The  writ  was  abated  becaufe 
jt  did  not  appear  by  fhe  writ  of  whom  the  manor  Jbould  be  bought^ 
notwithftanding  that  it  was  (hewn  by  the  count.  Thel.  Dig.  8?. 
Lib.  9.  cap.  7.  S.  28.  cites  Mich.  16  H.  6.  Afiiob  fur  le 
Cafe,44. 

17.  In  writ  of  entry  forcible^  upon  the  flatute  of  anno  8  M  6. 
the  writ  was  of  entry  into  divers  lands  and  tenements f  and  the  count 
alfoy  bv  which  it  abated ;  for  the  count  (hall  be  certain.  Thd. 
Dig.  07.    Lib.  9.  cap.  7.  S.  30.  cites  Mich  38  H.  6.  i. 

18.  In  writ  of  entry  upon  thejiatute  of  Rich.  The  writ  was> 
quod  ingrejfus  eft  eUverfa  terras  &  tenemental  and  by  the  count 
the  artainty  of  the  lands  appeared^  and  it  was  held  an  ill  writ,  and 
yet  the  defendant  paffed  over.  Thel,  Dig.  86.  Lib.  9.  cap.  7. 
S.  XQ.  cites  Pafch.  4  £,  4.  19.  and  fays  fee  38  H.  6.  i.  &  5  £.  4* 
26.  &Regifter  182. 

19.  In  debt  by  the  heir  of  cefly  que  ufe  for  renty  arrear  upon  a 
leafe  for  yectrs  made  by  his  ancejlor^  he  ought  to  make  fpecial  county 
and  fiew  how  the  anceftor  made  feoffment  to  his  ufcy  and  after 
leafed.  Thel.  Di^.  87.  Lib.  9.  cap.  7.  S.  21.  cites  Trin.  2X 
H.  7.  25.  per  opinionem. 

C  393  3  ^^*  Where //i»^#ir/  is  made  in/i#  to  the  ufe  of  the  feoffor  in 
tail  after  the  Jiatute  of  27  H.  8.  The  writ  af  formedon  tor  the 
\{[}xtjhall  be  that  the  feoffees  gave  to  the  feoffor  in  tailj  2nd  in  the 
count  the  fpecial  matter  Jhall  be  fiewny  but  were  A.  infeoffs  JB.  in 
fee  to  the  ufe  of  a  ftrangn  in  taily  die  iffue  of  cejly  que  ufe  fliaU 
have  formedouy  that  the  feoffor  gave  to  cefly  ufe  in  taily  and  the 
count  fiall  be  fpecial  Thel.  Dig.  87.  Lib.  9.  cap.' 7.  S.  23^ 
cites  7  £.  6.    rlowd.  59.    Agreed  by  Mountague« 

21.  So  wliere  feoffment  in  fee  is  made  to  the  ufe  of  ihe  feeffer 
for  lifcy  and  afterwards  to  the  ufe  of  B.  in  taily  before  the  faU 
JlatutOy  and  after  the  faid  Jiatute  the  tenant  for  Ufe  had  diedy  and 

B.  dif continued  and  died;  his  iflue  in  writ  of  formedon  Jhall  fr^ 
that  the  feoffor  was  donory  &r.  and  the  count  /ball  contain  all  the 
fpecial  matter  with  Aort  mention  of  the  execution  of  the  eflatet 
hy  the  faid  Jiatute.    Thel.  Dig.  87.    Lib.  9.  cap.  7.  S.  24. 

22.  And  Bromley  Ch.  J.  was  of  opinion  that  the  demandant 
might  count  generaltyy  and  if  the  gift  be  traverfedy  maintain  the 
Ciunt  bf  tbi  fptcid  matttr  in  tb$  rcflicatiw^    Thd*  pig.  87. 
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Lib.  9*  cap.  7.  S.  25.  cites  i  M.  i.  aod  Br.  Formedon,  pL  46. 
49.  and  fays  fee  42  £.  3.  6. 

(R)    In  Real  Aftions.    Names.    By  what  Names 
Things  (hall  be  demanded. 

1.  Tr\EMAND  was  of  a  rod  of  land^  and  the  writ  awarded  Br.  De- 

\J  good.  Br.  Demand,  pi.  22.  cites  3  £•  3.  and  Fitzh.  '">«<'»  P^* 
Brief  740.  •  38.CVC.S.C. 

2,  MortiancijUr  was  brought  of  eight  fat  of  land  in  breadth^ 
and  fix  in  lengthy  and  good,  notwithftandixie  that  he  did  not  fay 
of  a  place  containing  fo  many  feet.  Br.  Demand,  pi.  41.  cites 
6  E.  3.  and  Fitzh.  Brief  650. 

,  3.  A  carve  of  land  is  good,  per  Herle ;  for  it  was  faid  there,  Br.  De- 
that  carve  is  a  common  demand.     Br,  Demand,  pi.  37.  cites  ^j'^jj^^fc 
6  E.  3.  42.  and  Fitzh.  Brief.  730.  bl»t"b^*ufc 

it  was  of  aa 
tcre  where  it  was  i  carve,  therefore  the  writ  wu  abated. 

4.  Where  aflMc  is  brought  of  the  HofpitaUHoufe^  there  is  no  Br.  Affife^ 
other  plaint,  but  do  uno  mejuagio  cum  pertinentiis  ;  for  he  cannot  ^uj  s!  (X 
have  it  of  a  chapter,  or  fuch  like.     Br.  Demand,  pi.  15.  cites 

8  AiT.  29. 

5.  Therefore  qu2re  if  a  man  dijfeifes  a  parfon  of  his  church 
unde  querela  erit  £&da  ?    Ibid. 

6.  Hofpital  or  chapel^  the  demand  or  plaint  in  afltfe  of  them, 
fhall  be  per  nomen  mefuagii»    Br.  Demand,  pi.  29.  cites  8  AIT.  29. 

7.  Mortdanceftor  was  challenged  becaufe  two^arts  of  the  moiety 
of  a  mill  was  demanded^  which  i^  a  diird  part  or  the  whole,  judg- 
ment of  the  writ  &  non  allocatur.  Br.  Demand,  pi.  17.  cites 
XJ  AiT.  20. 

8.  Jnd  a  demand  j/  a  moietf  ofthi  moiety  of  one  carve  of  land ^ 
is  a  good  demand.     loid. 

9.  Praecipe  quod  reddat  lies  of  an  oxgange  of  land;  contra  of 
•an  oxgange  of  marjh  ;  for  this  cannot  be  ploughed,  quod  nota 
praecipe  of  one  oxgange  of  land.  Br.  Demand,  pi.  23.  cites 
.13  £•  3.  and  Fitzh.  Brief  241. 

ID.  In  affife  the  plaint  was  of  a  place  containing  40  feet  \n  S.  P.   Bot 
^Ungthj  and  twenty  in  breadth,  and  foimd  for  the  plaintiiF,  and*^*™*JJ^^°^ 
be  recovered,  and  yet  Pafch.   15  E.  2.    Plaint  of  a  croft  was  und*wirh- 
^lunended ;  for  it  was  faid  that  *  praecipe  quod  reddat  does  not  lie  out  certain^ 
of  a  croft.    Br.  Demand,  pi.  18.  (bis)  cites  14  Aff.  13.  'Ud^r. 

Pcraaody  pL  34.  ettca  1$  E.  3.  aad  Vet.  N.  B.-^S,  P.    Br.  Demandi  pi.  4.  citei  9  H.  4. 3.^— « 
9i»  PlaioU,  pL  3.  cttcft  S.  C. 

C394]* 

It.  A  felun  of  land  is  no  good  demand  as  it  feems ;  for  it 
was  refufed  in  a  foreprife.  Br.  Demand,  pi.  40.  cites  Tempore 
%.  3*  and  Fitzh*  Brief  866. 

X2«  Tiumgnt  is  no  term  to  demand  a  houfe^  but  in  trefpafs  of 

nuiiaace 
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nuifance  to  it,  there  tenement  is  a  word  Aifficient;  per  opinio 
onem,  Sec.    Br.  Demand,  pi.  54..  cites  ii  H.  7.  25. 

13.  In  writ  of  forfeiture  of  marriage,  the  count  was,  that 
the  anceftor  died  in  his  homage,  &c.  And  the  defendant  faid, 
that  the  anceftor  made  feoffment,  &c.  Abfque  hoc,  that  he  died 
in  the  homage,  &c.  And  the  plaintiff  faid,  that  this  feofFment 
was  made  to  the  ufe  of  the  anceftor  and  of  his  heirs,  &c.  And 
held  a  good  maintenance  of  the  count  by  this  fpecial  matter. 
Thel.  Dig.  87.  Lib.  9.  cap.  7.  S.  22.  cites  Pafch.  27  H.  8.  3. 

For  more  of  Declaration  in  general,  fee  the  feveral  Titles  of 
i3(t(0njS  throughout  this  Work,  and  other  proper  Titles. 


SDettee^ 


(A)     Bound    by    Decree;    who   Parties,   or   not 

Parties. 

I.  A  DECREE  was  againft  the  UJfte^  and  all  claiming  under 
^^  bim  ;  he  furrendgrs  to  bim  in  reverjion^  and  he  was  ad- 
judged to  be  bound  by  the  decree  for  fo  long  time  as  the  leafe 
fhould  have  endured.  Toth.  123.  23  and  24  Eliz.  Chapman  v. 
Biflbw. 

2.  If  an  infant  fuffers  a  decree  by  confent,  it  is  for  ever  re* 
verfible,  but  otherwife  of  an  adveriary  bill.  2  Freem.  Rep.  127. 
pi.  147.    Trin.  1667.  Anon. 

3.  A  decree  bv  confent  for  a  leafe,  or  other  perfenal  eftate» 
fh^  bind  purchaiors,  or  otherwife  the  Ld.  Keeper  (aid,  you  will 
blow  up  the  Court  of  Chancery.  2  Freem*  Rep.  127.  pK  148. 
Trin.  1667*    Windham  v.  Windham. 

4.  Several  taufes  were  brought  to  hearing  together ^  where  feme 
diat  were  parties  to  one  bill  were  not  fo  to  another ;  Finch.  C« 
on  hearing  of  them,  (aid,  the  juftice  which  was  to  be  done  on  them 
all  appeared,  and  it  was  decreed  accordingly,  and  you  (hall  net 
fever  them  now,  and  fo  decreed  againft  one  that  was  no  party  to 
that  fuit.  2  Chan.  Cafes,  234.  Trin.  29  Car.  2.  Turnejr  v. 
Daws  and  Mayor. 

5.  An  order  that  defendant  fliall  take  no  advantage  at  die 
hearing  for  want  of  proper  parties  is  void  in  itfelf  and  cannot  take 
away  the  defendants  juft  exceptions  unlefi  it  had  been  by  c$nfentm 

Arg. 
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Arg.  Vern.  R.  Z22.  pi*  ii2.    Hill.  1682.    Curfon  v.  the  African 
Company. 

•  6.  A  perfon  indebted  to  tcftator's  cftate  in  looool.  by  mortgage 
not  party  to  a  fuit  having  notice  of  a  decree  h^  being  prefent  at  the 
hearings  &c.  by  which  decree  a  co-executrix  was  to  receive  no 
more  money,  and  the  other  co-executrix  was  to  have  a  perpetual 
iiijun(5tion  asainft  her,  and  a  claufe  was  inferted  in  the  order,  that 
no  creditor  mould  pay  her  any  more  money ;  but  before  any  thing 
further  done  thereupon,  the  mortgagor  paid  the  10000I.  to  the  co- 
executor,  and  who  delivered  him  up  his  mortgage  to  be  cancelled. 
Upon  a  bill  by  the  other  co-executor,  againft  the  mortgagor  for 
repayment  of  the  lOOOoI.  and  he  having  full  notice,  and  it  being 
pure  voluntary  payment  to  avoid  the  decree  of  the  Court,  it  was 
decreed  per  Lord  Nottingham.  Vern.  57.  Trin.  34  Car.  2, 
Harvey  v.  Mountague. 

7.  None  are  b$und  by  a  decree  but  fuch  as  are  parties  to  the  Vem.  291. 
fuit.     2  Vern.  113.  pi.  109.    Mich.  1689.    Natchbull  v.  Porter,  t'Lcik^" 

field  (E.  ofl  S.  P.  by  the  Mafter  of  the  Roll*,  and  at  to  the  parties  thcrofelvrs,  it  cannot  be 

pleaded  in  oar,  unlefa  it  binds  both  parties.     Barnard.  Rep.  in  Chan.  77.    P^fch.  1740.  in  cafe  of 
Atkinfon  v.  Turqer. 

8.  But  decree  5  Car.  i.  that  all  the  miners  within  the  pariih 
of  D.  as  well  for  the  time  being,  as  to  come,  ihall  pay  to  the 
vicar  for  tithe  §flead  bar^  the  tenth  diib  cleaned.  Per  Cur.  the 
decree  extends  to  all  miners  within  the  parilb,  then  or  hereafter,  fo 
the  defendants  are  within  the  letter,  and  exprefsly  bound  by  the 
decree,  and  as  long  as  the  decree  (lands  in  force  muft  obey* 
2  Vern.  R.  184.  pi.  166.    Midi.  1690.    Brown  v.  Booth. 

9.  A  bill  was  brought  by  fome  few  of  Greyftock  manor,  again fi 
the  hrd  to  fettle  the  cuftoms  of  the  manory  as  to  fines  upon  deaths 
and  alienations ;  and  an  ijfue  was  dire£ied  to  be  tried  at  law,  and 

found  that  upon  the  death  of  the  lord  or  tenant^  there  was  due  an 
uncertain  fitUy  but  not  exceeding  a  twenty- penny  fne,  that  is  twenty 
years  old  rent ;  and  upon  alienation  of  the  tenant,  afne  altogether 
uncertain  and  arbitrary  ;  and  it  was  infifled  upon,  that  there  being 
but  fome  of  the  tenants  parties  to  this  bill,  the  reft  would  not  be 
bound  by  this  trial ;  but  my  Ld.  Keeper  held  they  would  i  he 
iaid,  he  remembered  the  cafe  of  Nether-wierfdale,  between  Ld. 
GerraUd  and  fome  few  of  the' tenants,  and  Lord  Notting- 
ham's CAS£,  in  the  Duchy,  concernine  the  cujioms  of  Daintree 
manor  fvr  grinding  and  baking  at  the  lord's  mill  and  bakehoufe^ 
9nd  faid,  in  thefe  and  a  hundred  others,  all  were  bounds  though  only 
gi  few  tenants  parties ;  elfe  where  there  are  fuch  numbers  no 
right  could  be  done,  if  all  muft  be  parties,  for  there  would  be 
perpetual  abatements ;  and  it  is  no  maintenance  for  all  the  tenants 
to  contribute ;  for  it  is  the  cafe  of  all ;  and  in  the  Exchequer  and 
duchy  it  would  certainly  be  fo,  and  no  difference  when  it  is. 
here,  and  he  cited  Sir  William  Boothbt*s  casb  in  the  Duchy 
laft  Michaelmas  terra,  where  a  bill  concerning  the  cuftomof 
grinding  at  the  lord's  mill  was  amended,  and  made  to  be  on 
Dciudf  of  the  plaimiffs|  and  all  the  reft  of  tenants  i  and  as  to  the 

obje£liou, 
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objedion,  tbat  the  Courts  of  Exchequer  and  Duchy  are  courts 
of  revenue,  and  go  by  other  rules  than  ordinary  courts  of  equity ; 
he  faid,  that  was  of  no  weight,  aad  held  that  all  muft  be  bound 
here  as  well  as  there.  £qu.  Abr.  x63,  cites  Mich.  IJQU 
Brown  V.Howard. 


[396] 


Xtituef- 
fedualto 
charge  the 
perfon,  as 

■Q  CKCCUti* 

•o  at  law. 


(B)    Bound  by  Decree.    What. 

I.  Tr\ECREED,  that  conufce  of  z^atuti  entered  into  by  the 
JL/  father,  for  performance  of  an  agreement  with  the  plaintiff 

to  pay  him  fo  much  per  ann.  till,  &c.  mould  hold  the  land  againfl 

his  heir,  ^712  infant^  and  his  guardian,  till  he  be  fatisfied  his  debt 

and  arrears.    N.  Ch.  R.  45.  1649.     Morton  v.  Kinman  and 

PoplewoU* 

2.  By  the  laws  of  England  a  decree  (notwithftanding  any 

contempts  thereof)  (hall  n$t  bind  thi  goods  or  moveables,  but  only 

charge  the  perfon.    Chan.  Rep.'i93.    12  Car.  2.    Howard  v. 

SufFolk. 

3.  A  decree  in  Chancery  is  of  the  Uki  natun  with  a  judgment 

at  common  bw.    Chan.  Rep.  234.     14  Car.  2.    Nanney  v.  ^ 

Martin. 

t  Chan.  Rep.  19a.    32  Car.  a.    Elvard  v.  WanrcD. 


N.Ch,R.i, 


(C)    In  what  Cafes. 

I.  »T*HIS  Court  is  cautious  to  make  a  decree  without  a  pnti" 
-L  dint.  Chan.  Rep.  240.  15  Car.  2.  Roberts  v.  wynn. 
2.  No  decree  tro  confejjio  till  after  appearance.     3  Ch.  R« 


S*n**s"p'  3  ^'^'  ^*  ^^-    "*"•  '^^7*    Moyfer  v.  Peacock. 


3.  Where  there  is  a  remedy  at  law  for  one  thing  in  a  bill 
which  is  complicated  with  other  matters  which  are  proper  in 
equity,  in  fuch  cafe  equity  will  determine  the  whole  matter ;  per 
Lord  Chancellor.     2  Freem.  Rep.  58.  in  pi.  64.    Trin.  i68o« 

4.  Where  there  is  but  one  witnefs  againft  defendant* t  anfmer^ 
the  plaintliFcan  have  no  decree.  Vem.  R.  i6i.  pi.  i5i«  rafth* 
1 683.    Alam  V.  Jourdon. 


♦  Nelf. 
Chan.  Rep, 
60.  S.  C. 
according* 

ly 


(D)     Stayed  or  avoided,  or  barred;    by  what; 

and  how. 


X. 


KV.  the  plaintiff  mortgaged  a  coUege  Uafi  f  P.  Ac  de- 
ft kriAmt^wbo  was  lit  into  pojfe^  After- 


wards F,  Oi 
3  a  nil  by  K, 


iffigned  to  N.  V.  the  fan  oj 
1\  F»  was  decreed  to  aceoi 


V.  the  plaintiff  i  and  on 
account  for  the  whole  time^  though 
Chan.  Rep.  If,  y.  the  affiguee  was  no  party.  Afterwards  F.  not  being  able  to 
buf  sfV?"  ^dotm  this  decree,  brought  a  bill  againft  K.  V*  ♦  [and  N.  V.] 
dociMt'  fetting 
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fetdng  forth  a  fraud  and  pra£lice  between  them,  and  that  he  was  appetr.— 

.       .  -    .         ^  -     s  Freem. 


light  account  from  the  time  of  the  affignme  .  

hihitii  anhtber  bill  againft  bis  motbir^  claiming  tbt  original  leafi  «>'«*">K'y- 
by  a  titli^aramount  hir*Sy  and  it  appearing  that  be  badjuch  a  title 
paramounty  F.  was  difcharged  of  the  decree  againji  bim.     Chan. 
Cafes,  2.  3.    Trin.  12  Car.  2.    Venablcs  v.  Foyle. 

2.  Upon  a  bill  of  review  the  queftion  was,  whether  a  copybold  [  397  ] 
ejlatey  devifed  to  be  fold  by  the  executor  to  pay  debtty  and  afterwards 

fold  accordingly,  ihould  be  aflets  at  law  and  in  equity,  or  at  law 
only ;  for  if  only  at  law,  then  a  decree  which  makes  them  affett 
in  equity^  without  a  trial  at  lawy  is  erroneous  ;  and  it  was  held, 
that  the  decree  could  not  be  reverfed,  becaufe  it  cannot  now 
appear,  whether  upon  the  proof  it  appeared  to  be  matte/  of  law 
or  equity ;  and  after  a  decree^  it  Jhall  he  intendedy  that  the  Court 
adjudged  on  the  whole  proofy  according  to  the  purport  thereof. 
Hard*  174.     Mich.  12  Car.  2.    Fanfliaw's  cafe. 

3.  flBintiS  fues  as  foUy  and  after  marriesy  and  then  a  decree 
is  made,  yet  it  is  not  erroneous.  Chan.  Rep.  232.  14  Car.  %. 
Crambome  v.  Delmahoy. 

4.  Decree  avoided  by  original  bill  upon  matter  fubfequent  to  SeepMoJ. 
the  decree.    Chan.  Cafes,  64.   HiU.  16  &  17  Car.  2.    Cocker  ccoMaCor 
V.  Bevis.  Ac/ofCo. 

vetitry,  and  Lord  Criven. 
A  former  decree  cannot  be  fet  a(ide  by  original  bill,  anlefs  in  cafe  of  apparent  frmud.    Per  Lord 
Ch.  Talbot.    See  Cafea  in  £qa.  in  Lord  Talbot's  time.  aoi.    Trin.  1730.    Galley  v.  Baker. 

5.  General  words  not  particularly  applied  (hall  not  Jhake  a 
decree.  Chan.  Cafes,  218.  Hill.  23  &  24  Car.  2.  Rofcarrick 
V.  Bartom 

6.  Bill  to  fet  afide  a  decree  and  fequeftration  for  payment  of 
money,  the  plaintiflF  having  a  title  by  Jiatute-fiapUy  and  judgment 
prior  to  the  exhibiting  the  now  defendant's  bill,  on  which  they 
obtained  their  decree,  and  the  decree  was  fet  afide  accordingly. 
Fifl.  126.    Mich.  26  Car.  2.    Witham  v.  Bland. 

7.  Upon  a  demurrer  to  a  fcire^facias-bill  to  have  execution  of  a 
decreoy  the  defendant  pleadedy  that  he  was  a  purchafor  without 
any  notice  of  the  decreoy  and  that  a  fine  with  proclamations  was 
leviedy  and  five  years  paffed  without  claim.  Ld.  K.  Finch  in- 
clined to  think  that  it  Ihould  bar  the  decree,  and  feemed  to  con- 
tinue of  the  lame  opinion,  but  laid,  that  he  would  confult  with 
the  Judges,  and  hear  die  cafe  argued.  Freem.  Rep.  31 1.  pU  381. 
in  Chancery.    Gifiard's  cafe. 

8.  Where  a  decree  is  temporary y  or  for  fpectal  ends,  an  ori*  See  tit.  Ba* 

ginalbili  lies  to  put  a  period  to  it,  and  to  ihew  the  purpofes  of  Jr^*^'^^  . 

the  decree  iatisfied,  did  to  have  been  refolved.    Chan.  Cafes,  puTtSn* 

as  I.    Hill.  26  H  27  Car.  2.  in  cafe  of  Whorewood  v.  Whore-  the  nocea 

wood.  '  ^-  ^'  *"'*^ 

y^^^*  g  Mod.  6. 

in  cafe  of  the  Mayor  and  Baix«flca  of  Coventry  v.  Ld.  Craves. 


9.  fFberi 
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9w  Jt^tTi  n0  §rJ!ttdry  procefs  upen  thi  firfi  diCfei  will  Jinji 
for  thi  execution  thereof,  there  muft  be  a  new  bill  to  pray  execu- 
tion of  the  firft  decree  by  a  fecond  decree.     2  Chan.  Rep.  xfty^ 
'  128.    29  Car.  2.    Lawrence  v.  Berney. 
Btft  othet-         10,  Verbal  agreement  though  fuhfequent  to  the  decree,  yet  fluJl 
7grltmemiim  ^^^  ftoj  the  executton  of  it  but  the  remedy  muft  be  by  original 
^riii^g.      bill.    2  Chan.  Cafes.    8  Mich.  31  Car.  2.    Waklin  v.  WalthalL 

Lfv.  197. 

ia  caic  of  MiddleCoa  v.  Sbellyi  ciut  it  u  decreed  in  Ld.  Coventry's  nme  in  Bonhatn  Norton's  ctfe. 

11.  4fter  a  decne  of  difmijfion  affirmed  on  appeal  to  the  lordt^ 
a  bill  is  Drought  for  dtfoiverj  of  a  deed  laid  to  be  burnt^  pending 
the  appeal  which  made  out  the  plaintifPs  title,  fo  that  after  fuch 
difirovcry,  the  plaintiff  might  apply  to  the  lords  for  relief.  De- 
fendant demurred,  but  was  ordered  to  anfwer,  but  the  plaintiflF 
to  proceed  no  further  without  leave  of  the  Court*  Per  Jeffries 
C.    Vern.  416.  pi.  396.    Mich.  i686.    Barbone  v.  Searle. 

12.  Where  there  is  a  decree  it  cannot  be  altered  but  by  bill  of 
review,  but  where  there  is  only  a  difmiffion^  an  original  may  be 

E  398  ]  brought  upon  a  new  equity  \  Arg.  fays  it  is  an  allowed  difference. 
Vern.  417.  pi.  396.    Mich.  1680.  in  cafe  of  Barbone  v.  Searle. 

13.  A  rule,  that  whenever  a  decree  is  entered  by  confent^  the 
merits  after  (hall  never  after  be  enquired  into,  unleis  there  be 
an  objedton,  that  the  word  confent  be  ftruclc  out  of  the  order. 
^S.  fab.  February  1702.    Norcot  v.  Norcot. 

14.  An  original  oill,  barely  in  nature  of  a  bill  of  revivor ^  and 
not  broader  or  longer  than  a  bill  of  revivor  only,  does  not  open 
the  firft  decree^  to  have  it  looked  into ;  but  if  it  be  to  enforce  a 
decree,  or  carry  it  further,  then  it  opens  the  caufe.  Pafch.  1706. 
i^br.  Equ.  Cafes,  83.    Vare  v.  Wordall. 

15.  Bill  to  redeem  after  a  decree  of  foreclofure  figned  and  in" 
rolled  itgjjfugge/iingfraud  and  furprife  in  obtaining  the  decree, 
and  a  parol  declaration  before  ana  after  the  decree^  that  the  mort^ 
gagee  was  willing  to  take  his  principal  intereft  and  coftsy  and  ^uit 
the  eflate  \  the  defendant  pleads  the  decree  of  foreclofure,  and  by 
anfwer  denies  the  fraud,  &c.  Several  witnejfes  were  read  in  the 
caufe  to  prove  fuch  a  parol  declaration  by  the  mortgagee^  that  he 
was  willmg  to  quit  the  eftate  upon  payment  of  what  was  due  to 
him,  and  that  the  plaintiff  and  defendant  in  the  former  caufe  had 
the  fame  clerk  in  court,  &c. 

Per  Harcourt  C.  the  plaintiff  comes  too  late  after  fuch  a  length 
of  time  to  be  let  in  to  redeem.  I  know  no  inftance  where  a 
man  has  been  let  in  to  redeem  by  a  new  bill  after  a  decree  of  a 
foreclofure  Itgned  and  inroUed  upon  any  parol  agreement  or  de- 
claration, or  by  reafon  of  over-value  of  the  eftate ;  fuch  a  thing 
would  be  of  dangerous  confequence  and  (hake  abundance  of  titles  i 
perhaps  there  may  be  an  inftance  of  relief  upon  a  bill  to  redeem 
after  a  decree  of  foreclofure,  but  then  the  bill  was  brought  in  a 
very  (hort  time  after  the  decree,  and  there  muft  be  fome  extras 
ordmary  circumftances  in  the  cafe,  but  I  do  not  remember  any 
fvtch  caie  of  relief.    Bill  difmift  with  cofts^  and  afterwards  decree 


affirmed  in  Dom,  Proc.  MS.  Rep.  Pafch.  12  Ann.  in  Cane. 
WifhaU  V.  Short. 

16.  The  defendant  Conyers  in  17 12,  brought  a  hill  agatnji  thi 
now  plaintiff  Hicks  and  Mary  his  wife,  who  was  thi  wid§w  and 
ixtcutrix  of  B,  for  an  account  of  the  ejlati  of  B.  and  obtained  a 
dicrti^  and  then  Mary  died^  and  before  the  decree  was  inrolied  the 
now  plaintiff  Hicks  petitioned  for  a  re- hearings  and  at  the  lame  time 
preferred  an  original  bill  Juggejling  new  matter  come  to  his  know^ 
ledge  find  the  decree^  and  obtamed  an  order  to  re-hear  the  former 
caufe  at  the  hearing  of  this  caufe,  &c. 

The  plaintifPs  counfel  admitted,  that  the  decree  in  the  former 
caufe  was  juft  and  right  upon  the  pleadings  and  proofs  in  that 
caufe,  but  infifted,  that  upon  the  pleadings  in  the  prefent  caufe, 
the  merits  appeared  otherwife,  and  therefore  prayed  a  new  decree, 
in  favour  of  the  now  plaintiff*,  and  to  fet  afide  the  former  decree. 

Per  Cowper  C.  it  is  irregular  to  bring  a  new  bill  to  alter  and 
vary  a  decree  already  pronounced.  It  is  true  the  defendant  in 
this  court  may  bring  a  crofs  bill,  before  any  decree  pronounced 
in  the  original  caufe,  and  if  the  original  caufe  is  heard  before 
the  crofs  caufe,  the  decree  in  the  original  caufe  may  afterwards 
be  varied  by  the  decree  in  crofs  caufe,  but  in  that  cafe,  the  crofs 
bill  muft  be  brought  before  any  decree  made  in  the  original  caufe. 
By  the  courfe  of  the  Court,  if  the  original  decree  had  been  in- 
rolled,  the  now  plaintiff  upon  affidavit  of  new  matter  come  to 
his  knowledge,  fince  the  former  decree,  might  have  a  bill  of  re* 
view^  but  he  cannot  now  be  relieved  againft  the  former  decree 
by  this  new  bill  and  re-hearing  the  former  caufe ;  fof  the  decree 
is  right  upon  the  pleadings  and  proof  in  the  caufe,  and  therefore 
cannot  be  varied  upon  a  re-hearing }  and  the  now  plaintiff  cannot  [  399  J 
be  relieved  upon  his  new  bill,  becaufe  it  is  contrary  to  the  courfe 
of  the  Court  to  alter  a  decree  upon  a  new  original  bill  exhibited 
after  the  decree  pronounced.  The  bill  difmifled  and  the  former 
decree  affirmed.  MS.  Rep.  Trin.  2  Geo.  in  Cane.  Hicks  v. 
Conyers. 

17.  Decree,  before  inrollment  thereof,  ought  to  be  delivered  to 

the  adverfe  party  or  his  attorney^  who  are  in  eight  days  to  return 

the  fame  figned  by  the  council  of  that  fide,  or  to  make  their  ob^ 

jettons  to  the  draft.    MS.  Tab.  March  6,  1720.    Cheevers  v. 

Geoehegan. 

10.  The  fame  decree  gives  liberty  to  try  the  title  at  laWj  and 
yet  awards  injundfions  to  put  plaintiff  into  poffej/ion  and  quiet 


him  in  his  poJTeJRon ;  reverfed  as  repugnant.    MS.  Tab.  April 
28,  1 721.    Ld.  Lanefborough  v.  Elwoc^. 

19.  What  might  have  ht^n  fupplied  by  motion  is  no  obje^on  to 
a  decree.    MS.  Tab.  Nov.  24,  1721.    Banbury  v.  Bolton. 

20.  Aflignee  of  a  mortgage  (by  circumventing  of  the  mort-  Gilb.  Equ. 
gagor)  got  pofleffion  by  eiedlment  the  next  term  after  the  mort-  ^*P*  *^' 
gage  forfeited,  and  after  brought  a  bill  to  foreclofe,  and  byfalfe  the  decree' 
affidavits  got  the  caufe  to  be  heard  ex  partOj  and  a  decree  and  wai  figned 
report  thereupon  Jlgmd  and  inrolied ;  afterwards  the  mortgagor  J°j} J"^ 
died,  and  bis  heirs  brought  a  bill  to  redeem »  and  the  defendant  i%i,  .ni 

the  ia  I70t  (be 
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vhiBtirt  the  aifigiiee  pleaded  tfaifk  decree  and  report,  and  both  nuide  abfcM 
•^'^^^^'jj*'***  lute,  figned,  and  inroUed.  Ld.  C.  Macclesfield  ISud,  that  all  tbcif 
pbimiff  ^  circimmances  of  fraud  ought  to  be  anfwered,  and  the  decree 
cottdnoed  being  fimed  and  inroUed  the  plaintiff  has  no  other  remedy,  and 
"i^,  wh«i  w«Jr-nikd  the  plea  that  it  (hould  not  ftand  for  an  anfwer.  And 
heca'meof  it  being  obje^ed,  that  according  to  this  rule  a  decree  might  be 
n^i'^  fit  afidi  hy  an  original  biU\  his  lordfliip  replied,  that  fuch  ^gnjt 
not  befofe»  A'^^as  thts  was  an  mkuU  on  the  Court  and  fufficient  to  fetany 
be  brought  decrec  afide^    2  Wms'fr  Kep.  Trtn.  1722.    Lloyd  v.  Maofell. 

an  original 

bill  to  fet  afidc  tbi«  decree,  and  be  let  into  a  redemption,  on  payment  of  principal  intercH  and 
coftii-fuggefiirig  that  tbe  defendant  was  much  over  paid,  and  the  lands  were  of  greater  value,  and 
that  all  the  proceedings  in  the  decree  were  ex  parte,  and  that  the  fervicc  of  the  fubpcnato  hear 
judgment,  was  only  on  tbe  derk  is  court,  on.amdavit  that  the  plaiotiff  was  out  of  England,  which 
ufMavit  was  falfe,  and  that  there  had  been  no  fervice  at  all  of  the  order  for  making  tbe  decree 
abfolute,  and  other  irregnlaritiea.  The  defendant  anfwered  to  part,  and  pleaded  the  decree  of 
foreclofure  and  inrollment,  and  inlifted  it  would  be  againft  pra&ice,  to  fet  aQde  a  decree  figned  and 
enrolled  by  an  original  bill.  Lord  Chancellor  difmiSed  the  bill,  but  without  colls,  and  laid  great 
ftreia  on  the  length  of  time,  the  plaintiff  being  of  age  it  years  before  the  filing  this  bill,  and 
lecmed  to  think  it  reafonable,  that  bills  for  redemption  againft  mortgagees  ought  not  to  be  brought 
after  to  years  polTefiion,  but  (hould  be  barred  by  the  ftatute  of  limitutions  of  Jac.  i.  as-cn€nei  are 
at  common  law ;  that  in  this  cafe,  infancy  of  the  plaimifF  would  not  help  himi  the  right  to  redeem 
not  beginning  in  his  time,  but  In  his  anccftor's,  and  in  all  fuch  cafes  the  party  wat  barred,  and  had 
aol  10  years  after  the  impediment  wat  removed* 

.  21.  Ordered,  that  no  application  (hall  be  made  againft  tbi 
minutis  afttr  a  wuk  \  and  no  further  time  to  be  allowed  to 
tttitionfor  a  re^btaring  but  within  a  week  after  that,  Sel.  Cafes 
m  Cane.  inLd.  King's  time.    21  Trin.  xi  Geo.  x.  Anon. 

22.  On  a  new  bill  to  carry  a  decree  into  execution^  Court  may 
vary  and  alter  what  is  thought  proper  \  but  on  a  rc-hearfing,  no 
forther  than  the  i>etitioa  extends  j  but  if  the  petition  be  againft 
the  decree  in  general,  though  particular  reafons  are  given,  the 
whole  is  open ;  but  otherwife  it  is,  if  the  petition  be  omy  againft 
one  or  two  particulars.  Sel.  Cafes  in  Cane,  in  Ld.  King's  time^ 
13,  14.  Fafch.  II  Geo.  i.  Colchefter  v.  Colchefter. 
.  23.  The  rule  of  Court  ifi,  that  on  appeal  the  whole  cauje  is 
open  ;  but  on  a  re-hearfing,  only  (o  much  as  is  petitioned  againft ; 
if  all  do  not  petition,  it  is  open  only  to  the  petitioners.  Sel. 
Cafes  in  Cane,  in  Ld.  King's  time.  24  Trin.  ix  Geo.  I* 
HajTward  v.  Colley.r 
[  4^0  ]  ^4*  ^^  appeal  the  party  may  bring  new  matter^  but  alitor  in 
review  J  unlefs  there  be  a  claufe  to  receive  it,  SeU  Cstfes  in  Cane. 
\fi  Ld.  King's  time.    48  Trin.  11  Geo.  i.  in  Popping's  cafe. 

25.  Decree  may  be  altered  upon  proper  application  the  fame 
term  it  is  pronounced  without  a  re-hearfmg.  MS.  Tab.  May  3d| 
1725.    Vaughan  v.  Blake. 

26.  No  original  bill  can  be  to  vacate  a  decree  figned  and  ia« 
rolled.    G.  £qu.  R.185.    Hill.  12  Geo.    Floyd  y.  Manfell. 

27.  Matters^  P^^P^^  '^  be  excepted  to  upon  ihe  mafters  reports 
fliall  never  be  objeded  to  a  decree  after  the  report  confiimcd* 
MS.  Tab.  April  28,  1726.    Parker  v.  Stanley. 

28.  All  appeals  from  the  Rolls  are  to  be  made  to  the  Lonl 
Chancellor,  and  docras  made  at  the  Rolls  muft  be  figned  or  ap^ 

frovid 


^dVid  (f  bf  the  Cbanciilir  to  mate  thetgi  iecriis  of  thi  Court  of 
Chancery.     MS.  Tab.  March  13*,  1727;     Morfe  v.  Dubois. 

^9.  A  decree  gained  by  fraud  may  h^jet  ajftde  hy  tetition^  as  well 
as  a  judgment  at  law  by  motion ;  a  fortiori  may  Uich  decree  be 
ietalide  ^*i7t  3  Wiiis's  Rep;  iii;  Pafth* .  1731.  Seldon  v* 
Fortefcue  Aland; 

30;  If  a  d^ree  be  obtained  and  inroUed^  fo  that  die  caufe  cannot 

Dt  re-beard,  then  there  ii  no  remedy  but  by  btll  of  review^  whtcb 

muft  be  on  error  appearing  oh  the  face  of  the  decree^  or  on  matters 

fubftauint  thereto^  as  9  releafe,  or  a  receipt  difcovered  fince. 

3  Wms*s  Rep.  371*    Trin;  173s.    Taylor  v.  Sharps 

(fi)    Of  the  Inroliiient  of  t)cicrecsj  and  of  Caveats 
to  prevent  the  fame. 

i.    A    tJEd^EE  prinouHcediH  thi  teflat6r*t  tife^Umi^  net  to  be  A  decree 

l\  pajfrd  nndtr  the  feal  hyihe  executor.    Toth.  127-  cites  bu'tX'fS'. 
Pafch.  1634.    Ewer  v;  Frere.  ijditdhe^' 

fvrtimnU 
lWi(rr,yet.U  was  Ordered  to  be  ififoncd.     i  Chan;  Ca(ri,  ttf.    IlilU  t0  A  «9  Car«  s.  Aoon. 

Decrees  uke  effeA  ffoiti  ihe  citne  the  judgment  wa»  giveiii  and  the  dtath  oftbrpitrtlet  ought  not 
to  hinder  tht  int-dlitieiit  in  fodie  convenwat  time.  ^in.  Rep.  i6d.  Mich.  t6  Cu,  a.  Clapham 
ir.  PhiUpa. 

2;  A  decree  was  brdered  to  Be  InroUedy  if  the  party  died  before  Cited  ibid. 
Eafter.    3  Chi  R:  27a  22  Feb;    20  Carj  a*    Labync  r.  Alley.       JI;„e  of 

Sabina  V.  Alka. 

,  3;  T.  ill  adntinlftratot*  obtained  decree^  and  died  inteflate.  The 
inrobnent  was  ftayed  5  for  the  title  of  T.  as  adminiftrator  is  gone, 
a  Chan.  Cafes,  247.    Hill.  30  and  31  Can  2;    Warren  Vi  . .  . . . 

44  On  a  motion  for  a  re*hearing  a  caufe  deci'eed,  iigned  and  , 
Inrolled  by  the  late  Lord  Chancellor^  Ld,  Keeper  North  afked 
Seijeant  Maynard,  if  he*  knew  any  law  whereby  he  could  juftify 
the  rt^hearing  acanfejigned  and  inrolled  by  his  predecejfor  f  for  that 
was  to  vacate  a  record.  The  Chancellor,  or  himfeif,  was  mafter 
of  his  own  inrolment,  and  might  on  his  memory  know  no  reafon 
for  re-hearing  of  it,  but  he  could  not  do  it,  unlefs  there  was  fome 
furprize  or  other  irregularity  in  tht  inrolment  of  it  j  b'lt  he  (aid,  [  4^1  ^ 
he  had  a  privy  feal  that  enabled  him  to  iign  and  ertf oil  the  decrees 
pronounced  by  his  predeceiTor*  Vern.  R.  131.  pL  117.  Hill. 
1682.  Anonj 

5.  If  a  caveat  be  intered  to  day  the  figning  and  inrolling  a  de- 
cree, it  flayi  the  figning  28  days  not  only  after  pronouncing  the 
decree,  but  from  the  time  of  the  decree's  being  prefented  to  the  ' 
great  feal  to  be  iigned^  in  order  to  its  inrolment,  and  notice  thereof 
given  by  die  Lord  Chancellor's  fecretarv  to  the  clerl^  in  court  of 
the  oidier  fide«  Wms's  Rep.  609.  Hill.  17:9.  Allowed  by 
Lord  C^  Parker,  though  at  a  former  day  he  feemed  to  di(approve 
it,  till  it  was  confinneo  not  only  by  the  Maftei's  Report,  but  aUb 

Vol.*  VIL  G  g  by 


i9t  Dccteei 

Sf  a  certificate  of  thSe  ftotteft  number  of  derlcs  m  die  ofiee* 
urnet  v.  TbeoM. 


(F)    Rcvcrfal     Error* 

X.    A    DECREE  was  revcrfed,  though  there  wte  ifo  rfew  ^('' 
^J^  ter ;  but  the  cafe  on  which  it  was  founded  was  mflakem 
Toth.  129.  cites  Trin.  5  Car^    Dofbam  (BpO  v*  Martin. 

2.  Bin  of  review  to  rcvcrfe  a  decree  %%  Jac*  The  plaintiff 
for  error  i^y%  the  csufe  was  refimdu  fiur  cmmt^fionet^y  ani  but 
thru  certified  y  and  aijo^  that  the  leafe^  wbich  the  platntrjfnew  infijh 
eHy  well  net  th^n  in  iUue^  and  tffc  plaintrff  nrutr  c^nfented  to  tl}€  cer- 
'tifiiMten  C[pon  reading;  the  procefs  it  apptatlM!  by  dcp6{itions  of 
two  witncfles,  tha^  therf,  was  an  agreement  for  fettling  the  dif- 
ftreneeSy  and  in  regard  the  decree  was  fo  long  fince,  and  netbmg 
do0u  againfi  ihefanu  in  all  this  time^  hds^/gftxteen  year 5^  tbis  ^ourt 
would  not  reverfc  the  decree.  Chan^  Rep^  ^39, 140.  15  Car.  i^ 
Goddard  V.  Goddard. 

3*  Pending  a  reference  to  a  mader  to  take  2Xt  account  of  the 
fuit  abated  bjr  death  of  one  of  the  defendants  afterwards^  The 
niafter  proceeded  in  the  account,  and  made  his  report^  and  the 
(anie  was  decreed  and  inroHed  near  twenty  years  Ance.  On  a 
bill  of  review,  this  was  he!  J  no  error,  or  caufe  of  reverCd^  Chan, 
Cafes,  127,  123.    Hin,  20  and  ai  Car.  2.  Sliugfby  v.  Elale. 

4*  k  is  4ia  error  for  the  Court  fo  decree  for  the  defendant  to- 
bold  free  of  e^ity  of  redemption  on  the  flaintiff^s  bill ;  for  cir- 
cuity of  adion  is  to  be  avoided,  and  there  are  many  preeedents 
of  decrees  in  this  nianner  for  the  defendant.  Chain.  Cafes,  #22,^ 
HilL  20  and  21  Car.  2.    Slingfby  v.  Hate. 

5.  i^Jlrnnger^  that  is  bound  by  a  decree  gotten  by  fraud^  may 

{^(ify  it  \  oer  Lord  Keeper,     Ch.  Cafes,  152.    Mlrh.  %t  Car.  2- 
n  cafe  of  Style  v,  Martin  and  Bofvillc^ 

6.  A  decree  ought  not  to  be  made"  to  hind  the  inhvritancej 
where  there  has  been  but  one  trial  at  law ;  per  NorA.  K,  Vern^ 
293.    Hill.  1684.  in  cafe  of  Fitton  v.  the  Ear!  of  Macciesfieid. 


(G)    Opened,  or  amended,  &c.' 

I.    A    ^/57y/jr£  in  a  decree  was  amended.    Toth.  129;  cites 

J^  Hill.  14  Car.    E.  of  Dcvonlhi re  v.  Leake. 

f  i02  1       ^  ^*''  George  Downing  brought  an  appeal  in  the  Heufe  tf 

Lords  from  a  decree  made  in  the  Court  of  Q^anceryy/is  hy  confc^ 

fuggejltngy  that  chough  the  regiftcr,  in  drawing  up  the  order,  had 

drawn  it  as  a  decree  by'confent,  (and  the  minutes,  were  fo  too) 

yet  he  never  did  confent  to  fuch  decree  nor  his  counfel  neither  f 

or  if  they  did,  it  was  without  ha  authority,  and  oaade  affidavit  of 

it ;  but  the  s^ppeal  was  difmified.    Eq.  Abn  165.  pi.  4.  cites  Hill* 

1699.    Dowiiing  v.  Cage. 

3.  Where 


fbttttU  A0^ 

3.  where  fi^s  Meartng  on  tbi  detru  as  dfaWn  up  and  in'- 
rctUd^  they  are  plainly  irrbneeusi  the  decree  was  opened.  Chan* 
Prec;  260,  261;  pi.  aifi    Trin.  1706;    Grice  v;  Goodwin. 

4;  Where  matters  havQ  been  examined  in  equitv,  and  deter- 
inined)  the  Coilit  will  be  kauiious  rf  Unravelling  prmer  danes^ 
agreemeitts}  or  releaTesi  Wms's  Rep.  723,  &c.  pL  208.  Tria< 
1721;   Cann  t;  Caiui. 


(H)    Pciforihante  of  a  Decree^ 
Infotbed  Howi 

t.  iri|N£  in  the  Fleet  was  ordered  to  be  Uid  ift  ir&nsi  becauft 
Vr  he  refi^id  to  petprm  a  decree.    Toth.  t2^.    South  v^ 
Oardinisr. 

2.  Pine  was  tnipofed  for  breadi  of  a  decrees  Toth.  |66V  cit0 
'Trin.  6  Car.    Longman  v.  Hopgoodi 

3.  A  di/endemi  laf  in  the.  Flat  for  Breach  of.  a  decree^  the 
^ainHf' newtttitidtb  tr^s  d  till  i$  difcever  an  eftale ;  defendant 
demurred  becaufe  a  double  execution  1  ytt  over-ruled.  Todiw 
1 37,  I38i  cites  Hill;  1633.    Audleyy.  Harris. 

4*  An  original  bill  ti  execute  a  decree  of  laiids  agaihft  a  pur- 
Cliafor,  who  daimed  Under  parties  bound  by  that  decreci  vn^ 
allowed  good  on  demurrer  thereto )  per  Lord  Keeper.  Chan« 
Cafesi  231.    Trin.  16  Cari  2.    Of-ean  v.  Gardiner. 

5;  A  fequeflration  may  be  granted  in  the  Kxchequer,  as  it  hat 
been  always  pradifed  in  Chancery  where  a  decree  is  fir  a  perfmdl 
dutfj  odierwife  ^the  jurifiiidion  of  the  Court  of  Equity  would  be 
to  Uttle  purpofe,  if  it  had  not  authority  fufEcicnt  to  fee  its  decrees 
executed ;  per  three  Barons ;  But  the  Lord  Chj  Baron  doubted^ 
becauie  the  Lord  Ch.  Baron  Hale  could  never  be  prevailed  upon 
to  grant  it,  nor  the  Lord  Montague,*  to  wboTe  learnings  he  &id^ 
he  muft  greatly  fubicribe ;  but  by  the  opinion  of  the  odier  diree  it 
was  granted.  2  Freem.  Rep.  99.  pi.  109.  Trin.  1687,  in  tho 
Exchequer.    Guavers  v.  Fountaine. 

For  more  of  Decree  in  general,  fee  C^JinCtrjfi  and  other 
proper  Titles* 


€  g2  titAtt^ 


<  ^»  > 


i>ttbs. 


^S:^- 


(A)    The  different  Opcratians  of  the  fetcral  9ort» 
of  Convrcyances. 

Where  the  i,  T^  Y  fioffmnt  0c  fifu  all  ufes  xrtA  pifffAiRttes  arc  conveyed  by 
or^ftoff.***^  D  rcafon  qf  the  forcible  operation  of  it }  but  k  is  othcrwife 
nrnc  it'll-    by  bargain  and  fait.    Le«  33.  pi.  6o.    Mich.  15  Eliz.  Anon. 

nitrd  l9tb€  J  •  J 

right  beirt  •f  the  Jn^  9r  cotiMfrr^  it  Vais  hel^  by  Aiulcrfoii,  Pertam,  Walnffcy  and  Frannr  Jj 
and  Popham«  then  attorney  gmeral,  aod  Coke,  now  atcoinry  gcneial,  that  thia  U  a  remainder 
•nd  not  a  rcverfioo ;  for  that  the  fine  or  froffrrttnt  wat  a  r.«trTmm«tie0  of  all  ihi  oU  ufis'wkXht 
feoiFor  or  conufor,  and  the  limitMioa  u|K>n  the  fine  or  fcdifimcm  it  to  be  faid  all  new.  Jtnt  upoA 
conference  of  all  the  Judgca  of  England,  all  the  others  held,  that  it  wat  a  reverfioni  and  the  olct 
ufei  00c  dell  rayed.    Mo.  ftSj'pl.  437*    Pafch.  33.    Fcnwirk  v.  Metfonh. 

Le.  182.  pi.  156.  Palch.  31  Eli/..  S.  C.  And  by  Gawdy,  thii  feoffment  to  hit  right  heir  ta 
merely  void ;  to  which -Wray  agreed,  as  if  he  had  t^dc  a  feoffment  to-  the  ofe  of  one  for  life, 
without  any  further  ttmitatioo^i*  ■  And.  288.  pi.  ag/.  Milford  v,  Fenwick.  S^C.  adjudged 
per  tot.  C«r.  that  the  leafe  wat  good  \  becacrfe  the  fee  fimple  remained  in  ihe  l^ITor,  and  was  as  if 
rtverfion;  for  k  cannot  take  efled  in  the  heir  of  hia  who  limit*  it,  uoleft  by  diefeent.  '  . 

5.  C.  cited  s  Rep.  91.  b. 

They  ranCack  the  whole  edate,  and  paft  or  rxtingoifh,  Bcc.  all  riibtt^  eomdhhiit.  pvu^ers^  &e, 
belongine  to  the  land,. as  well  at  the  land  itfeK.    P<rr  Hale.    Vent.  au8.    King  v.  Melling.. 
But  yet  thi*  does  mi  harr  Jhif  hetr  «/  /atv,  htt  ht  mtay  tnftr  DOf  withftiodingv   PiBr  Trcvorf  Oh.  J^ 
ti  Mod.  i^i« 

a.  Bargain  and /ale  is  not  fo  ftrong  z  conrvcytince  as  a  livtry^ 
as  if  I  have  a  rent  charge  in  right  of  my  wife  out  of  the  manor 
of  D«  and  afterwards  I  purchafe  the  manor,  and  afterwards,  by 
deed  indented  and  inrolled,  I  bargain  and  fell  the  manor;  the 
rent  charge  (hall  not  paf$.  Arg.  Le«  6.  pK  lO.  Mich*  25  and 
26  Eliz.  in  the  Excheauer,  in  .the  cafe  of  Stoneley  v.  Bracebridgo* 

3.  At  common  laWy  before  the  27  H,  i*  of  ufes  where  the  ufe 
was  limited  upon  covenani  to  Jland  feijed^  diere  could  not  but  one 
ferfon  only  and  his  heirs  be  trufled  with  the  land,  fo  that  by  the 
taking  a  wife,  acknowledging  a  ftatute,  dying  without  heir^  or 
making  a  forfeiture,  the  ufe  was  deftrpyed  or  prejudiced  \  but 
upon  ^ate  executed^  a  man  might  have  trujied  feveral  together^ 
fo  that  the  eftate  might  furvive,  and  the  truft  continue  in  others 
after  his  death,  and  the  land  not  be  fubje<3  to  his  incumbrances. 
Alfo  if  a  man  will  limit  ufe  upon  covenant,  he  ought  to  have 
Bffe£lual  conftderation  j  but  upon  eftate  executed,  he  may  limit  ufe 
without  confideration ;  upon  Qovenant  he  ooght  to  have  a  deed^ 
but  upon  eflate  executed,  not.  Upon  covenant  he  cannot  referva 
a  power  to  make  leafcs^  jointuresy  or  to  prefer  younger  children,  but 
upon  eftate  executed  he  may.  Arg.  Mo.  381.  pi.  506.  Mich. 
36  and  37  Eliz.  in  Perrot*s  cafe. 

4.  Baron 


4*  Baron  and  feme  are  jointenants  of  a  term.  The  leflbr  in- 
feoSs  the  baron,  who  dies  feifed.  The  wife  furvives  and  claims 
the  temx  But  held  that  by  the  acceptance  of  the  feoffment,  the 
baron  had  furrendered  the  term  and  it  is  extinguijhed'.  But  if  the 
conveyance  had  been  by  bargain  and  fale  inralUdy  or  by  fine^  it 
had  been  otherwife*  Cro,  £•  912.  Mich,  44  &  45  £Iiz.  B.  R. 
Downing  v.  Seymour,      ^ 

5.  A  bargain  and  fale  does  'not  pajs  awajy  or  afFeft  a  eontin'm  £  404  J 

fent  ttfe  in  the  bargainor.     Buc  z  feoffment  ox  fine  would  transfer  it.  Thi*  cafe 
lale  Ch.  B.  cite;i  Hughes's  Rep.  in  27  &  28  £Uz.  cafe  40.  [but  3^"!.  ^V. 
feems  mifquoted.]     Hard.  416.    Pafch.  17  Car.  2.  in  Scacc.  in  at Serjeam't 
cafe  of  Edwards  v.  Slater,  inn.  An<»r. 

For  by  CM* 
veyance  by  CrofFraem«  or  fine,  all  uGet  tnd  pofl&biliciea  had  beco  carried  by  rcafgtt  af  tue  tu.c.K.c 
operation  of  it, 

$.  Power  t$  (barge  land  with  2COoI«  is  dejhptd  by  fine  or  fcafF-  I^-  •37. 
ment,  but  not  by  leafe  and  releafe'^   per  Bridgman  K.     Chao.  c^/" 
Cafes,  105,    Pafch.  20  Car.  2.    Jenkins  y.  Kemis. 

7.  By  a  leafe  and  releafe  nothinjg  pafles  but  what  lawfully  may 
pafs  without  hurt  or  damage  tQ  another  y  for  it  cannot  diveft  a 
fee. and  thereby  g^in  a  fee  to  convey  ;  Arg.  PoUex,  91.  22  Car. 
2.  cites  [Mich.  |o  Jac]  96.    Seymour's  cafe. 

8.  As^  if  a  man  has  an  efiate  in  fee  upon  condition  and  fonvejs  it 
over  bf  leafe  and  releafe^  the  rclcnee  can  have  but  an  eftate  upon 
condition.     Ibid.  92. 

9.  Soifz  1 
has  heirs  of 

leafe,  the  releflee  muft  be  bound  by  this  limiutibn.^  Ibid,  92, 
%%  Car.  2.  Ar^<  in  cafe  of  Carpenter  v.  Smith. 

10.  A  feoffment  being  a  common-law-conveyanrc,  and  ex- 
ecuted by  livery,  makes  a  tranfmutatian  of  efiate.  But  a  conveyance 
by  the  Uatute  of  ufes,  as  a  covenant  tq  fland  feifed%  &c.  makes 
only  a  tranfinutation  of  poffeffton  and  not  of  eftate ;  becaufe  no 
efiate  pafles  by  thofe  conveyances,  but  only  an  ufe.  L.  P.  R« 
609.  cites  %  trcv.  77.  I  Vent.  378.  [Trin*  24  &  %%  Car,  2. 
B,  R.  in  cafe  of  Pibus  v.  Mitford.J 

1 1.  There  )S  a  great  difference  betwi^en  a  conveyance  at  common-  Twifden,  J. 
lawy  and  a  conveyance  to  ufes  \  at  common-law  the  heir  cannot  |»»<*»  >•« 
take  where  the  anceftor  could  not  \  but  it  is  otherwife  in  cafe  of  f*J^„"  ^  JeT 
ufes.    Per  Wylde  J.  Vent.  373.    Trin.  ^6  Car.  2.  B^  R.  in  cafe  iwcen  a 

of  PibuS  'v.  Mltford.  fecfment  f 

Mjitf  ana  m 
e^ytwnnt  tpfiamdltifeix  for  if  a  fcoiffnent  be  made  to  the  ufe  of  one  for  life,  the  ofe,  which  11  noc 
difpofcd  off  (hall  rcti|rn«  at  well  at  wpuo  a  covenaot  10  (Und  feifed.  Ibid.  376.— —Per  Hale 
Ch.  J.  io  all  cafea  touching  ufea,  there  it  a  great  difference  between  a  feoffment  to  ufea,  a  covenant 
to  ftartd  feifedt  and  a  coDvcyaore  at  common  law.  If  a  man  by  feotfment  to  ufri  cnnvevs  Und 
to  the  ufe  of  A,  fir  Ilfit  ht  maj  nmit  the  mft  f  himftif  and  the  heirt  male  pf  Jkii  My  ty  tb*  fume 
4eei,  an4  fi  ohtr  tbatt  v^tbieb  befkre  Vfat  a  fit  JfmpJe,  and  turn  ii  into  another  eftate.  Bift  if  A. 
giv€t  Und  U  9,  fir  iffif  rtmMimder  to  A.  and  tbt  bein  maU  of  bh  body,  the  rem^indrr  it  void^ 
pecanfc  a  maa  canoot  give  to  himfelf.  For  a  man  ctutn9i  eonvtj  f  bimftif  by  m  fnvey^mee  st  tbe 
09Mati$  isw.    ibid.  3779  a78f 

12.  Surrenders  [of  coipY^(Aia)m\i&htconflrued  as  deeds.  Per  Holt 
Ch.  J.  ti  Mod.  58.  Parch.  4  Ann.  B.  R.  m  cafe  of  Idle  v.  Coke.  r 

G  g  3  (B)  ' 


f  a  man  has  an  eftate  to  him  ond  his  heirs^  as  lono  as  y.  S. 
of  his  body^  and  he  conveys  bis  eftate  by  leaie  and  re* 
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(B)  How  to.be  taken  where  tb^  may  operate 
leveral  Ways ;  or  where  they  cannot  take  EfkSt 
as  the  Parties  intended. 


as4 


^fcf.hy    I.    A    DEKD  comprehending  irif  £jr  r#«f5|^  was  p|e^ed 
Tj^fln'        -^  fnSr.cr.1.     Atg.  Godb.  j?8.  cites  %\  knd  %%  H.  6. 

r#  Sf  «^/#;ffv/,  v-nnvcye*.  'o  rAr  ■^'.  ..  -r*/  bh  btin.  with  Irtier  of  atlpr^iey  to  ro»ke  (Hwrf,  prf 
A  'Crrr'.  Cii.  J.  he  miy  tike  u  ••  a'  c  tr'^^^  tit,  ^.r  n'.r'fifiniiitiof);  «nd  |(  WIS  hdd  1  fpqa  ieolf- 
xnent.    Goid(b.  s^.  pi.  6  •  Trio.  ft9  £hK«    i.cuiiwd'»  ca((p. 

I'  j(^;  1  2.  Bargain  tfnd  fuU  mav  be  pleaded  as  tvZr^  or  confirmathmm 
r  ..   s      Sec  D.  ix6,  b.  x;^-  a.  pi.  71,  7a.   ^afch.  2  w  ^  P.  &  A/f.    Ibt? 

'f  •  .  ■  M    aj-avc  V.  Lee. 


'        3.  A.  rnd  B.  virtft  iatnt'Unavtf  of  land  charge^  with  rtnt  qf 
,\.  ,  -ol   i^cr  ann.  to  the  ICing,  who  in  confideration  of  money,  &c, 

i->%i'»47  P^'^  ''V  ->•  by  patrnt ^r<?«/rf^  vmlfeJy  fiUaJid  an4  rawn^idu  B. 
a. '  •  ^  iicirs  the  faiJ  rent,  hab^nd'  &  percipiend'  redttom  ^^' 
to  .^  ^  !  his  heirs.  B.  devifed  this  rent  to  J.  S.  Per  uytr^ 
tl  /v  u\-  tmiy  ufe  the  patent  as  he  pleafe,  either  as  z  grant  m\ 
;\/  jfcy  .,  i.'  i'.c,  liavin;^  dcvifcd  the  rent,  has  declared  his  elejflion. 
D.  319*  b,  pi.  16.    Klich    14  and  15  Eliz.  Anon. 

4.  A.  levied  a  fih';,  and  declared  the  ufe  to  A-,  and  his  hcirs^  until 

A ',  /; ''  hcirsy  Wc.  Ojsuld  mah  default  in  payment  of  20/.  a  year  to 

B.  hX  every  Michaelmas,  lill  860/.  be- paid \    and  aftdr  fuch  de^ 

Jaulty  wtiil  B,  and  his  heirs  Jhall  havje  received  fi  much  as  JhaUhe 

^trre  :r  j  and  aJUr  the  faid  debt  fo  paidy  then  to  the  ufe  of  jt*  and 

his  heirs  for  ever.     Afterwards  A.  bargains  and  felts  the  land  ta 

y,  S,  and  afterwards  default  is  made  of  payment^  and  JB.  inters^ 

and  after  *h«"  mom:y  is  paid.     It  was  held  by  the  Judges,  that  B.  is 

not  ejlopped^  but  thac  he  (hall  have  ^e  land  agaid^  notwith (landing 

the  indenture  of  bargain  and  falc.     For  at  the  ticoe  of  the  bargain 

and  \Acy  he  h:i/1  an  e  bte  in  tee,  determinable  upoQ  a  db&ult  of 

pnynirn.,  wi  ich  cilatc  only  palled  by  the  indenti^re  of  bargain  an4 

Die,  ai  '\  not  the  nezv  eflate  accrued  by  the  latter  limitation  eJ^er  tho 

.     debt  paid;  for  that  was  nQt  in  effe  at  the   time  of  the  bargain 

and  lule.     But  if  thp  conveyance,  inftead  of  bargain  and  falc,  had 

been  by  feoffment  or  fine^  it  had  been  other  wife  j  for  that  woul<} 

have  carrrcd  all  ufcs  and  poflfibilitios,  by  rcafon  of  the  forclb^K 

operation  of  it.     Le.  33.     Mich.  27  and  28  £1.  at  Seijeanfs-* 

Inn,  pi.  40.  Anon. 

tc  92  93.       S-  Feoffment  U  Ifffe:  for  years  in  poffeffion  is  good,  though  it  be 

si  rV**        by  deeJ,  and  he  may  take  livery  after  the  delivery  of  die  deed^ 

^^vvz?     ^^^  ^^1^  "^^  deemed  to  be  in  by  force  of  the  feoffinent^  although 

5.c.5cS.P.  the  Icffce  may  take  the  deed  by  way  of  confirmaupnt  aqd  then  die 

^Is"  p^^Md  ^'^^^'J  '^  ^^^  furpjufiige  and  vojd.     Ow.  7.  U)e  third  reToludoii. 

ihe  ^> '  Vx'  'I^rin.  28  Eliz.  C.  B,  in  cafe  of  Haveringtoi^  alias  iiaiaingtoO| 

pea*  111!  he  V.  Ridpr. 

Ii9t  dec'urcd 

hif  pleafure.  aad  V)>  ac^  ^  ^  made  bM  flexion  i«  t^e  \L  by  Uvfry,  it  OuU  b$  ^/tofime^nb  t»lt^ 
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■id  Wy  tfe  idlftr^  of  tlie  deed  m  the  mf»n  >tn>e  inhil  opcr>rar»  Godb.  140.  pL  170.  Trin.  S5 
Eltj.  C.  B.  l,eonird  v.  Stcphrns.  —3  Le.  128.  pi.  180.  Leonard's  caTe.  Trio.  sS  Eliz.  C.  B. 
the  Ji  C,  &  S  Pr  hefd  arcoi(tiii{>Iy,  per  lor.  ^Jur. — -Ow.  1.  S.  C.  adjudged  a  good  feoffment* 
Gouldib.  95.  pi.  6.  3.  C.  tlic  Court  heid  ibc  fcotfmctu  good  ckaiiy. 

6.  The  lord  releafes  and  grants  his  felgniory  to  the  hujb.miy  who. 
is  ffifid  of  the  tenancy  in  right  •/  hs  wife  to  him  and  kis  heirs. 
The  hutband  dijs,  aiul  his  bcir  diftrains  for  the  rent  upon  the 
lands.  It  was  held,  that  it  &all  enure  as  a  grant^  which  is  n)oft 
be/ie(icial  to  the  grantee,  and  it  is  agreeing  with  the  intent  of  the 
deed,  that  the  huiband  ajid  his  heirs  ihotild  have  it.  Cro.  £•  163. 
pi.  3.    Mich.  31  and  32  tli/.  C  B.  Anon. 

7.  J.  by  indenture  in  can/kifiration  (f  love  which  he  bare./9. 
his  fony  and  for  natural  affection  unto  hiin,  bargained  aitd  foH^, 
gave^  granted  and  canfirtned  certain  land  unto  him  and  his  heirs. 
The  deed  was  inrolledy  the  queftion  was,  whether  this  land  (hould 
pafs  ?  And  it  was  held,  it  (bould  not,  unlcls  money \>3A  been  paid*, 
or  eftate  were  executed  \  for  the  »/^  Jhall  nft  pafs.  But  becaufe 
the  fan  was  then  in  poffiffi^ny  it  1W4S  held  to  enure  by  way  of  cm* 

firmatiw.  Cro.  J,  127.  pi.  17.  Trin,  4  Jac.  B.  R.  Ofbom 
and  Bradfliaw  v.  Churchman. 

8.  A  leafe  made  hy  virtue  of  a  p^er  referved  an  afine^  in  con-  S.  t.  eltrd 
fimaion  of  law  precedes  the  firft  eftate  for  life,  and  all  the  re-  JJ^J^'irfl 
mainders  ;  f«r  after  the  leafe  made,  \t  is  as  if  the  ufe  had  been  f  4.06   I 
limited  originally  to  the  leiTee  for  the  (aid  term,  and  then  the  other  -* 
limitations  in  conftrudion  of  law  follow  it  \  and  this  is  the  reafon 

that  the  ufoal  claufe  in  fuch  indentures  is,  that  the  conufees  and 
their  heirs  ihall  (bnd  feifed  to  the  ufe  of  fuch  leiTces,  &c.  b  that 
in  the  firft  ca|e,  the  leflee  derives  his  eftate  out  of  the  eftate 
wbich  pafies  by  the  fine  of  the  Icflfor,  which  he  has  for  life. 
8  Rep.  7  !•    HilK  6  Jac.  C.  B.  in  cafe  pf  Whitlock. 

9*  In  judgment  of  law,  ut  res  magis  valcat,  executory  druife  (haU 
precedf^  aind  the  difpqfit'mn  of  the  leafe,  til]  tUe  contingent  happens, 
ihall  be  fubfequent,  and  fo  all  (hall  well  ftand  together.  8  Rep. 
95.  b.    Trin.  7  Jac.    Matthew  Manning's  cafe. 

10.  If  one  makes  two  feveral  deedsy  one  purporting  an  eftate  in 
Ji&y  the  other  an  eftate  tatly  anJ  they  are  mide  to  one  and  the  Jame 
perfon^  and  he  brings  both  the  deeds  in  his  hands,  and  makes  de» 
fivery  of  both  deeds  tvitb  the  land ;  by  this  both  deeds  ftiall  take 
tS^y  and  by  them  eftate  tail,  and  alfo  fee  fimple,  ftiall  pais ; 
per  jjoderidge  J.  who  cited  a  cafe  in  which  it  was  To  held. 
2  Roll,  R.  ^3.  Pafch,  15  Jac,  B.  R.  in  cafe  of  Thurman  v. 
Cooper, 

11.  The  huflxind  being  poflofled  of  a  term  fir  999  years^  for  ^»*^  Hq«. 
»od  and  valuable  confiderations  in  the  indentures  contained,  by  ^^J*  J^^^ 
feafi  and  releafr^  grants^  bargains^  fells  and  demifcs  to  truftees  and  ii.  nitidi 
their  heirs,  to  the  ufe  of  himfelf  and  bis  wife  for  their  lives,  and  ^«*»«^ 
the  fijrvivor  of  them ;  remainder  to  tbo  heirs  of  the  wift^  and 
covenants  that  be  was  feifed  in  fee.     The  wife  dying  without  iffue, 
made  a  writing,  in  nature  of  a  will,  and  deviied  it  to  J.  S.  and 
his  heirs.    It  was  infifted,  that  nodiing  paiTed  by  this  (ettlement, 
for  that  being  a  term  in  ero&,  no  ufe  pafTed  to  the  truftees  by  the 

'  Gg4  a7H: 


4o6  ;    ^ttOlU 

17  H.  9.  that  bj  the  leafe  for  a  yea^^  which  was  only  a  bai^q 
and  (ale,  no  uie  paiTcd,  and  there  wa$  no  attornment  to  veft  it  a^ 
a  reverfion^  and  the  releafc  being  fo  enure  upon  it  by  way  of 
enlargement  of  the  eOate,  if  noticing  pafTed  by  the  leafe,  or  if  that 
transferred  no  pofleffioh,  then  there  was  no  eftate  for  the  releafe 
to  operate  upon,  and  that  ^he  (imitation  tq  the  heirs  was  void, 
and  fo  a  releafe  bv  her  heir  at  law  to  J.  S*  and  his  heirs  could 
have  no  etfisft,  and  lb  the  term  mu^  go  to  the  hulband.  Per  Leord 
Cowper,  though  the  fettlenient  could  i^ot  operate-as  a  leafe  and  re« 
leafe,  yet  the  huftand  being  in  poflTeflion,  and  the  word  grmt  bein^ 
in  thi  releafe  J  it  took  efFe£f  as  a  §rant  #r  tf/SgHmemt  cf  bis  tvboU  in- 
ferefi  at  common  law  \  and  though  it  cqulu  not  go  |o  the  heirs  of 
the  wifei  yet  he  flbbuld  not  be  admitted  after  to  derogate  from  it. 
and  therefofe  ihould  veft  in  thofe  in  whom  by  It^w  it  fiiigh^  anq 
ihould  go  to  the  admintftrator  of  the  wife ;  for  as  the  bufband  in* 
tended  to  deveft  himfelf  of  the  whole  fee,  had  it  been  a  fee,  there 
was  rio  Veafon  that  |t  (bou)^  nqt  pafs  when  it  appeared  to  be  a  le6 
intereft,  Ch.  Prec.  ^8o.  pi.  jof,  fli)|.  1717.  MaiihaU  v.  ?rank. 


(C)    Operation  of  Con  vcyances.     Whether  by 
Inrolment,  or  Livery,  or  Pine. 

*T  4.07 1  ^'  A  y^-^-^-^^'*  ^il\  remainder  in  fee  to  bisfi/lers^  bit  beir^ 
BuL  a  livc-  -TjL  at  cfrmfnon  law,  A.  made  a  de^d  thus,  /  ibefaii  A.  bave 
ly  had  pre-  gtvefiy  granted^  and  cmfipiudfor  a  cerfain  pie<;e  ofrnpney^  ice.  withr 
crdrH  i!.e  ^^  ^^^  words  bargaii^ed  and  fold;  and  the  habendum  was  to  the 
then^a'r'  frofFee  ivitb  warranty  againft  A.  and  his  heirs,  and  a  letter  of  at"- 
hid  pif^  torney  was  *  to  make  livery  and  feijin\  and  die  deed  was,  to  all 
^^^^u  b  ct^'^^fti*"  people,  &c.  The  deee{  wa^  inrolled  afcer  the  maldng  it. 
Krg'am  Jid  The  deed  was  indented.  Four  months  aifter  the  delivery  of  the 
fair,  and  it  deed  thc  attorney  made  livery  of  feifln.  A.  died  without  ifluc^  the 
b^^thTf^vt-  ^^^^^^^  entered  and  the  feoffee  oufted  them  of  the  lan4  and  they 
rv.  Ar  ''^'  brought;  trefpafg^  and  held  for  the  plaintiff;  for  here  is  no  iifcoiV; 
If  i3j.  ^  ti nuance  \  for  the  conveyance  is  by  bargain  and  fide,  and  not  by 
113  ^Brlfcc-  feoffment,  becaufc  the  livery  comes  too  late  after  the  inndment^ 
bridg£'t'  '  And  then  the  warranty  fliajj  not  hurt  thea>,  and  the  deed  beine  in- 
Mfc.  dented  and  thc  parties  feals  to  it  isfufficicnt.    3  Lc.  16.  pi!  3^* 

Mich.  14  £liz.  B.  R.  Anon. 

2.  And  per  Cuf,  the  words  ^ive  for  maneyj  gran^  for  money^ 
eonfirm  for  money,  (igree  for  money,  covenant  for  money  |  if  the 
deed  he  duly  inrolled^  the  land  pafs  both  by  the  ftatute  of  ufes  i|od  by 
the  ftatuce  of  imolments,  as  well  as  upon  the  words  bargain  and 
tale,  and  per  3  J.  the  party  ought  to  take  by  bargain  and  fiile,  and 
^mot  taice  by  way  of  livery.  But  when  edi  is  in  one  deedy  and 
takes  effect  equally  together,  in  fuch  cafe  the  grantee  has  eleHisn* 
But  in  this  cafe  the  bar.;;i::^iii  and  fale  (the  deed  being  inrolled)  doth* 
prevent  fiw:  livery,  and  cake  his  full  effeft  before.  3  Le.  l6« 
jpli  m  Mich.  i4.'£lis.  B,  ^.  Anon. 

3.  Lan4 


f  3.  Land  was  bargained  and  fold,  bargftinn  kvUs  a  fine  of  the  J' ^*  ^"J* 

lands,  and  afterwards  within  fix  months  the  deed  is  inroUed ;  it  (hall  ^iUp^r«by 
pafs  bj  the  fine,  and  the  conufee  (bal)  have  the  land.     For  the  in-  the  fine,  xf 
foUment  (ball  rilau  to  the  time  pf  the  bargain  and  (ale*    4  Le*  4.  tb«  '°'oi- 
pl.l8.    Poptam'scafe,  "rMSff.. 

Dv  the  inrolment,  or  if  Hveiy  and  fetjin  htjfrjf^  H  paflcs  by  that.    Arg.  t  And.  161.  pi.  88.*« 

L  Ibid.  t03*  pi.  19.  Arg.  S.  P.-«Cro;  £.  9»>.  S*  P.  and  cites  the  cafie  of  Lybb  v.  Hinde. — S.  ?• 

.  by  Crokc,  J.  Cro.  C.  si$«  in  pi,  s.  S«  C.  tbcre  cited,-«>S.  P.  by  MonUgue,  Ch.  J.  and  faid,  chat 

It  it  were  otberwife,  all  affuranccs  would  be  Ibaken. — Mo.  337.  pi.  456    Trin,  2a  Elis.     The 

)Earl  of  Nor thumSer hod's  cafe.    S.  P.  adjudged. And.  sd^.  pi.  &9«.  Hill.  34  Eliz.    Libb  v« 

f  liynd.    S.  F,  heM  «cc<)r4ipgly.-*-— 4  Rep.  70.  b.    Hinde^icaie.   S.  C.  adjudged.  Ow.  70^ 

;  Arg.S.p. 

4.  If  a  bargain  and  (ale  be  of  a  niamr^  and  iifirg  inrcbmnt^  There  is  m 
iivery  and  feilin  is  made  ff  the  demefnaj  and  then  the  deed  is  in-  -j^fJ^^ 
^  roll^,  the  firvices  dp  not  pa&.    2  And.  203.  pi.  19.  Arg,  cites  nor  any  fucfc 

P.  Pafch.  25  Eliz.    Bracebridge's  cafe.  name  of » 

!  fcems  to  be  the  cafe  of  Sronely  v.  flncebridge,  which  is  in  t  Le.  5.  pK  io«  Mich.  15  de  s^  £lii» 

^  9.  R.  aoii  Ibid.  6.  Arg.  S.  P, 


5.  J-  S.  feifed  in  fee,  levies  a  fine  to  the  f^  ^  himself  and  bit 
heirsy  until  hcy  his  heirs,  execiftors,  &c,  (hall  make  default  in  paytr 
ment  of  201.  per  annum,  till  500I.  be  paid,  and  after  de&ult  te  the 
ufe  of  A.  his  beirty  f^e.  till  tie  500/.  rtfeivtd  ef  the  rentSj  kfc.  and 
fhcn  to  the  ufe  efbimfelf  and  his  heirs  for  ever;  afterwards  J.  S, 
by  deed  mdented  and  inroUed,  bargains  and  fells  die  land  to  a  ftran* 
ger ;  default  is  made  of  pajmnent ;  A.  enters^  and  afterwards  the 
500/.  is  paid*  J.  S.  (hall  have  his  land  again,  notwithftanding  his 
bargain  and  fale  before  the  entry^  for  at  the  time  of  the  bargain  and 
ifale  he  had  an  eftate  in  fee»  determinable  upon  a  default  in  pay? 
ment,  which  accrued  to  him  by  the  fine  and  deed  of  ufes  betweeii 
bim  and  A.  which  eftate  only  paiTed  by  the  faid  indenture  of  bar- 
gain and  fale,  an<|  not  the  new  eftate,  which  is  accrued  to  him  by 
the  latter  limitation,  after  the  debt  paid ;  for  that  new  eftate  was 

Ct  in  ejfeat  the  time  ef  bargain  and  (ale.     But  if  the  conveyance  /     . 
'  bargain  and  fale  had  been  hyfeoffinent  orfine^  it  had  been  other- 
wise \  for  by  fuch  cpnyeyance,  alTufes  and  poffibilities  had  been 
carried  by  reafon  of  the  forcible  operation  of  it.    Le.  33.  pi.  40* 
Mich.  27  &  28  Eliz.  at  Serjeant's  Inn^    Anon. 

6.  Feeffinent  inrolled  without  livery  is  not  of  any  force  to  make  f  ^03  1 
the  land  to  pafs,  but  the  inroUment  may  eftep  the  fcoftpr  to  (ay  Not 

his  deed.    Agreed  per  omnes.    Poph.  8.  Mich^  34  &  35  Eliz. 
B.  R.  in  cafe  of  Gibbons  v.  Maltyard  and  Martin. 

7.  A.  bargained  and  fold  lands  to  B.  and  his  heirs ;  and  the  deed  P^r  Waimf. 
mt  inrolled^  A.  delivers  Jeijin  of  tbe  land,  fecui^urp  formam  chartse  Inniy^be 
jndentat'  praedid'.    Tbisisa  good  feoffment.   2  And.  68.  pi.  51.  icoffmrm, 
penton -s  cafe.  indnoiby 

the  bargatn* 
Per  Pophinif  Cb.  J.  Poph.  49.  S,  P.  ^,      [-S.  B.  Arg.  and  agreed  per  Cor.   Yel». 
atl.  Hill,  g  Jac  B.  R. 

8.  A.  ittfeeffedH.  of  all  his  lands  in  S.  and  afterwanb  bargains 
wtA  fells  toB.  all  his  binds  i|^S.  and  covenants  to  make  further  af* 

furance 


a  rraan4ti<m 
#f  Yelv. 


4«s  SMMt 

fiannce  <rf  «ll  (licb  lands  ^  h^  M  bargaified  ai4  fold  td  him, 
whereas  by  the  feoffment  A?  hjul  not  anylands  in  Sf  at  the  time  of 
the  bargain  and  iale,  and  in  deb(  upon  bond  for  performance  of 
covenants,  the  not  aiaking  further  aflura(Ke  was  afligned  for 
breachw  But  for  the  reafon  above,  the  Court  held  it  not  well 
afligned.  But  if  one  enfeoffs  another  of  his  lands,  and  afterwards 
bargains  and  fells  them  ^  nanu^  and  covenants  to  make  further 
aflTurance,  he  is  bound  to  make  aflur^nce  iuxordingly,  Cro.  £• 
833.  ph  3.  Trin.  43  Eliz.  B,  R.  Lane  v.  Hodges, 
Browi4.  9.  Bargain  and  fale  was  made  by  W.  R.  Unam  im  tail  rfa  bwft 

$*c  Vifd  '"  L^on  to  J.  S.  and  delivered  the  deed  but  not  on  the  land,  in 
ff<m«  only  otder  to  rnakc  a  tenant  to  the  praecipe  to  fuffcr  a  common  reco- 
very ;  tHrti  Jays,  4iftir%»mris  Iv.  R.  madi  a  fi90neut  to  %  S,  cf 
the  najnta^iy  w^iih  was  exicuted  hy  livery  andjeifin  '^  adjudged, 
that  the  houfe  did  paft  by  the  bareain  and  iale,  though  no\  mrolitrd 
(for  houfes  in  London  are  out  of  the  ftante  of  fiuroUmtsnt)  and 
not  by  the  feoffment  \  becaufe  it  was  m«ie  to  the  &me  p^r^on, 
who  kul  the  inheritance  of  the  houfe  at  that  time,  by  vrrtt;e  of 
the  bargain  and  (ale,  and  a  pofieflion  executed  (hall  always  binder 
^  poiTcUMin  e^^rcutory.  Yelv,  123.  Hill.  5  Jac,  B.  R^  Darby  v, 
Btis, 
Fer  wiU  xo,  Xmoot  in  tail  makes  a  bargain  and  (ale  and  the  died  is  pt- 

Jriw;'^*  w/W|  by  this  all  the  eilate,  which  he  lawfully  had  in  bim,  (hall 
juh/t^mAt  he  deyeftid  out  of  him,  but  09  more,  and  until  inrolm^nt  nothing 
to  the  bar-  doth  pais,  ^ftcr  the  iprolment  a  finf  is  levied,  which  is  no  more 
faiT,  Uonly  **^  ^  fcpffincnt  of  rccord ;  tt|is  fine  is  but  a  releafe  of  bb  right 
a  corrobo-  wi*  warjanty.  Per  Croke  J.  Bulft,  i6a»  Trin.  9  Jac.  ia  cair  of 
ration  and    Heywood  T,  Smitht  alii»s  Seymo^r•s  cg^. 

tionof  thebatgnn  and  h\t*    1bi<).  t9.7<' And  nq  tlter«hiMi.tl  allia  inade  at  to  rcmiMtr*. 

Per  Williams  J.  •  Bul0.  34.  fays,  ii  was  foaduid^  in  the  iady  Arahel)tf*a  cf4e. Roc  it  bad 

been  otbcrwife  if  the  fine  had  been  firU  levied  before  the  tnrolmem,  for  there  he  Ihould  take  by 
the  fine.     Per  WiUiama,  J.  ibid,  citei  k  f  s  adjudged  4  ^ep.  70,  7t.  in  Hind's  cafe,  and  cites  alio 

the  zzit  ot  ^\11mot  r.  Knowls.-^ But  if  the  ktrg^fn  anJ  fait  is  nade  firft  f  B.  m>4  ^fi'^ 

tbe  imrolmtmt  the  bargsinor  Irv/n  a  fimt  U  C.  and  afterwards  we  4cf«|  of  Nr|pt||  90<l  (ak  il  i*« 
tolled.    This ih^U  now  avoid  ihc  i^p«   Ibid.  Pci  WilIia|oa«  J.     . 

[  409  ]    (D)    Convey^Tijpes  by  Leafe  and  Relc^fe,    An4 

Pleaditigs  thereof. 

I.  T7  N  T  R  Y,  &p.  the  tenant  ffeaded  kafe  far  y^ar$y  mi  twk^fi 
Hj  in  fat  f  his  foffeffion^  and  the  opfnion  was,  diat  Jie  Jhm. 
-plead  certainly  what  day  v>e  lejfar  leupdy  for  it  may  be  that  it  ivas 
made  to  commence  four  years  XO  come,  and  then  Teleafc  midt 
mefoe  is  not  good,  quod  nota.  vQr.  Pleaditigs,  pU  134,  cites  31 
H.  6.  8. 

2.  At  the  cemmon  law  when  an  cftate  did  not  pafs  hy  feotknent, 
the  leflbr  or  vendor  made  a  )e^fe  for  years  and  the  kpf  afltdHj 
entred^  and  then  the  lejfor  granted  the  reverfton  to  anm$ry  and  dje 
lejjee  attorned^  and  this  was  good,  Afaerwwrds  when  an  inheri- 
tance was  to  be  granted',  th^n  alfe  was  a  leafe  ior  years  ufit^y 
made,  and  the  lefie  entred  as  before,  and  tb$n  the  tefir  rebefi^'^ 

biirif 


tim^  and  this  vns  good.  But  after  Hitftatuti  ofufgs^  it  became  a^ 
opinion,  That  if  a  leafi;  for  ye^  was  nude  upon  a  valuable  con^ 
fideration,  a  releafe  might  op^f^te  upon  that,  without  an  aSiual 
fntry  $f  tbi  Ujftiy  becaufe  the  ftatute  did  execute  the  leafe,  and 
raifed  an  ufe  prefently  to  the  4eflce.  Sir  Francis  Moor,  Serjeant 
at  law,  was  die  firft  who  pra^ifed  ^is  way.  But  becaufe  there 
were  feme  opinions  that  where  conveyances  may  enure  two  ways^ 
^e  common  law  ihall  be  preferred,  unfeis  it  appear  that  the  party 
intended  itfliould  paiTs  by  die  -ftatute,  thereupon  the  ufual  courie 
was  Co  put  the  wwds  bargain  mi  fait  into  the  leafe  for  a  year,  to 
bring  it  widiin  the  ftatute,  and  to  allege  that  the  l«ife  was  made  to 
the  intent  and  purpofe  that  by  the  ftatt|te  of  ufes  ^  leflee  might 
jbe  capable  of  a  releafe ;  but  notwithftanding  this,  Mr.  Noy  was 
of  the  opinion,  that  this  conveyaix:e  by  ie^Te  aiid  ideafe  could 
qcver  be  maintained*  without  the  adual  entry  of  the  leflee* 
2  Mod,  252.  Trin,  29  Car.  2.  C.  B.  in  cafe  of  Barker  v.  Keete. 
3.  North  Ch«  J.  £iid,  he  had  known  it  ruled  feveral  times  that 
^  leafe  and  releafe  in  tht  fann  ieeiy  v^^  a  good  conveyance  i  for 
priority  (hould  be  fuppgfed.  Freem.  Rep.  251.  pl.'266»  Pafch, 
J 678.  in  cafe  of  Barl^er  v.  Keete, 


(E)     Deeds  of  Conveyance.    By  Demife  and 
Re-demife. 


Urt  in  the  debet  and  detinct,  It  was  argued,  diat  here  is  no  term 
in  being  for^y  on9  ^o  be  executor  dc  fon  tort  of;  for  this  re- 
demife  wai  a  ampUte  Jiirrender  in  law^  and  therefore  this  differs 
from  an  afltgnment  made  by  lelFee  for  years  of  his  whole  term  to  a 
ftranger  ;  for  debt  will  lie  on  the  contrafi  there,-  becaufe  an  inte* 
reft  pafTes  to  him  in  reverfion,  and  as  to  this  purpofe  a  term  is  m 
^  by  the  contraft  of  the  parties,  and  fo  it  would  bo  here  agatnft 
the  firft  jeflpr,  who  was  leiTee  u|ion  the  re-demife  i  but  now  be- 
caufe of  the  furrender,  ^eheir  is  iotitled  to  eiiter>  and  the  guar- 
dian defendant  en^rs  in  his  right  as  guardian,  which  flie,  being 
his  n^other^  mty  lawfully  do ;  fo  that  debt  lying  only  on  the  con- 
trad,  the  term  peif^  gooe^  d)e4)Iainciff  can't  d^arge  any  as  exe- 
cutor dq  fon  tort  in  the  Mii  Wfd.ditimt.  liad  the  re-demife  been  [  4TO  j| 
upon  (§n£twn^  the  fucceodefor  by  entry  for  man  urfamuma  might 


2.  Demife  and  re-demife  m  but  om  coma^ana  in  the  law,  and 
fuch  conveyance  is  better  than  a  grant  of  a  root-charge,  becaufe 
adl  fubfequent  grants  ftand  on  an  equal  bbttoin  with.Mie  firft,  and 
therefore  if  the  laft  grantee  make  the  firft  d^ift^  be  will  be  firft 
Satisfied  j  tl^erdfqre  mis  cQnveyaa9e  was  found  out  for  the  benefit 

of 


4to  DCCUjET^ 

oT  the  perfbn  who  is  to  have  the  rent-charge.    Arg.  N.  Ch.  R. 
169.  Mich.  1690.  in  cafe  of  Bladen  v.  £.  Pembroke, 

(F)     Convcpnce  Good.     Though  it  cannot  take 
£tfe£t  as  the  Parties  inteiKied, 

I.  \    POSSESSED  of  atenn,  mnts  it  to  B.  and  his  beirs, 
J\m    it  paflfes  the  whole  i  iotoB.  for  life  k  Audi  ^A  the 
whole  interett,  and  go  10  bis  executor^    PkrI.  Cafes  206.  in  cafe 
of  Jermin  v.  Orchard,  cites  PI.  C.  424^  and  3  Cro.  534* 

2*  Baroil  poflefled  of  a  long  term  for  yigrs^  c^nv^ed  it  at  a  foe 
to  truftees  and  their  heirs  for  ^e  wik  and  her  heirs,  for  ^  valuable 
confideration*  She  by  will  devifed  the  lands  to  J.  S.  to  whom  her 
heir  at  law  releafed*  The  baron  claimed  it  as  a  chattte  as  adoii- 
^iftrator  co  tb^  wife.  But  Locd  Cowper  decreed  it  to  J.  S.  Cbf 
fftc.  480.  pL  301.  Hill.  1717.   Marflull  v.  Frank. 


(O)     Bargain  and  Sale. 
Of  what  £fl:»te,  &c.  Good»  and  the  £6Fc£t  thereof. 


'A.' 


BY  indenture  inrQlIed  bargains  and  Jills  land  to  B,  with  a 

way  ever  ether  land;  the  grant  of  the  way  is  not  good ; 

for  nothing  blitxhe  ufes  pafles  by  the  deed,  and  there  cannot  be  a 

ufe  of  a  thing  which  is  not  in  effe^  as  of  a  way,  common,^,  which 

are  nrwly  created,  np  ufe  can  arife  by  bargain  and  iale.    Cro.  J« 

189,  XQO.  pK  13.  Mich.  5  Jac.  B.  R.    Bewdlv  v.  Brooks. 

6ro.J.4f5ii      2.  The  leflbr  for  years  did  bargain  and  fell  the  reverfion  by  deed 

jLi'p"y»  Enrolled  ^o  two,  and  held  goqd,    Qodb,  272,  pi.  581.  P^cb,  ik 

5!c.&s.p!  Jac.  B.  R,    Ingin  v^  Pajn, 

admitted.^ 

Bridg.  isB.  9.  C  Ai  S.  Pr  idpiiilcfl* 

*[4ii] 

If  a  man  j.  Upon  a  bareain  and  taX^  fir  years  oflaniwbereefthe  bargainer 

•a?feiu  himfelfis  in  p^e]fwn^  and  die  bargainee  never  entered;  if  after*^ 
laodt,  pre-  wards  the  bargainor  nutkes  a  grant  of  the  reverfion  (reciting  this 
feotly  the  leafe)  it  is  a  good  conveyance  of  the  reverfion,  and  the  eftate  was 
^^Jamal  vefted  and  executed  in  leflee  for  years,  by  the  ftatute,  though  not 
f^ff^m,  he  to  have  treipafe  *  wi Aout  entry  and  aSual  pqlfeOion.  Refolved  by 
nay  furren-  the  two  Ch.  Juftfccs  and  Ch.  Baron  Cr^^  J.  604.  ri.  32.  Micb 

i'orn  M?     **  >C-  '^  *«  ^^'^  *^f  ^^^     Lutwich  V.  MittOi|,     '^ 

rtlcafe,  but  he  cannot  briM  trcfpafd.    Per  Bridgmapt  Ch.  J,  Can*  6(.  Pfefch,  it.  Car.  i.  C.  B. 

la  cafe  of  Geary  v,  Beacrou. 

But  if  the  words  are  bargain  and  fale  fir  e^mfdtfnUvm  of  m»fity%  ht  ia  in  pogeflioB  opon  ejEeeii* 
lion  of  the  deed,  to  bring  tr^fpaii;  to  uke  t  rdnfe,  &c.  by  the  ilatute  o^  ui<^.    Wood>  |nft.  |M* 

4*  An  eftate  does  not  pafi  by  a  deed  of  bargain  ^d  (ale,  but  enHj 
,  an  ufe.   L.  P.  R.  207. 

(H)    Bargain 


fOti^*  4^1 


(H)     Bargain  and  Sale  of  Land* 
Good.     In  RefpeS  of  the  Manner  and  to  whond. 

t.  \  B  ARG  A I N  and  fale  caimol  be  to  ane^  to  tbt  ufe  rfan9ther  \ 
jLJL   for  a  ufe  cannot  be  upon  a  ufe  $  but  a  ban^n  and  (kle  mav 
be  of  land  by  deed,  rendering  rntt^  and  the  rever(u>n  will  be  good. 
Poph.  8i.  per  Popham  Ch.  J.  cites  36  H.  8. 

2.  Bargain  and  (ale  before,  or  after -the  ftatute  27  H.  8.  by  deed,  Bendl.  61. 
for  aoo/.  to  B.  in  fee  to  tbr  i/t  of  the  bargainor  for  life^  (fc.  or  in  Jlionfs.  p. 

fte^  or  to  the  ufe  rf a  Jhangory  tS\%  u(e  fo  limited  is  utterly  void,  aadreemtto 
for  the  bargain  Cor  money  implies  in  it  a  ufe,  aifd  the-limitation  of  bcS.c.and 
the  other  life  is  meerly  contrary.    And*  37.  pi.  96;  Mkh.  4  &  <  ^^ll'tiv 
Ph.&M.   Tyrrel'scafe.  !!d.«$!j^'.. 

pl.to.S.C. 
ia  the  Court  of  Wards,  asd  S.  P.  held  accordiogly* 

3.  Kafier  t  H.  3.  Ce/Iy  ^ue  ufe^  by  words  cf  barg«n  and  fale 
only,  had  fold  the  land  to  a  ftranger,  no  pofleiSon  had  pafled  by 
this  to  the  vendee  but  the  ufe  only.  Mo.  34.  pL  zij.  Trin.  4 
Eliz.  C.  B.    Anon. 

4.  A.  by  deed  indented  and  inroUed  in  conftderation  ofiooh  paid 
by  B.  bargains  and  fells  the  lands  to  B.  C.  and  D,  parties  to  the 
indentures  \  in  this  cafe  the  lands  pa(s  to  them  all ;  for  although 
the  valuable  conftderation  be  exprefTed  to  be  paid  by  one,  yet  it 
Inuft  be  intended,  that  it  was  paid  for  them  all,  to  the  end,  that  the 
land  may  pafs  to  them  all,  according  to  the  meaning  of  all  the 
parties,  and  a  confideratiop  given  by  one  of  the  parties  is  fufficient 
to  convey  the  land  to  them  all.    2  In((«  672. 

5.  It  muft  be  by  writings  and  not  by  print  or  ftamp.  Secondly, 
it  muft  be  written  tn  parchment  or  paper^  and  not  upon  wood^  ftonci 
lead,  or  other  material.    2  Infl.  672. 

6.  If  the  deed  begins  bac  indenturaj  or,  this  indenture,  yet,  if 
the  deed  is  not  indented^  it  is  no  indenture ;  but  if  the  deed  be  in^ 
dented^  though  the  deed  does  begin,  this  deed  made,  without  men* 
tioning  the  word  (indenture)  yet  it  is  a  writing  within  this  ftatute* 
a  Inft.  672. 

7.  A  bargain  and  faU  for  a  valuable  conftderation  of  houfes,  or 
lands  in  London^  kc.  by  word  only  is  fufficient  to  pafs  the  fame  ; 
for  that  houfes  and  lands  in  any  city,  &c.  are  exempted  out  of  the 
2&  27  H.  8.  and  at  the  common  law  fucb  a  bargain  and  fale  by  word 
only  raifed  an  ufe.  And  the  ftatute  of  27  H.  8.  cap.  lo.  does, 
transfer  the  ufe  into  pofleftion.    2  Inft.  6j2. 

8.  If  a  bargain  and  (ale  be  void  in  part  it  is  void  in  all.    Brownl. 

37- 

9*  If  in  the  habendum  of  a  bargain  and  lale  of  land  a  trtift  is  J!f«  [  412  ] 
elaredy  this  does  not  make  the  bargain  and  fale  void,  but  the  con- 
veyance being  to  thp  truftees  by  bargain  and  fide,  it  was  wifely 
done  to  declare  the  confidence  an  J  trufr.    10  Rep.  34.  a.  Mich, 
xo  Jac.  B.  R.  Per  Cur.  in  Sutton's  Hofpital's  cafe. 

JO.  If 


Ait  tUf^ 

i§.  if  one  makes  a  bargain  and  fale  /#  A.  and  a/ierwarJs  make} 
k  bamin  and  (ale  U  B.  rfthijamd  tand^  and  the  deed  to  B.  is  firff 
inrolkd,  but  the  defd  to  A.  ts  tuff  inntlid  Ut^hhin  fix  montbsy  tbe 
bareadn  lod  iale  to  B.  is  good.  But  if  tfat  deed  tt>  A.  had  been/ 
inroUcd  within  the  fix  months,  the  deed  to  B.  had  been  void. 
Per  Hobafft  Ch.  ]i  Ho^i  165.  fi.  194*  Pafch.  i4^c.  Ar^. 

tJi  A  bargain  and  faU  made  hj  wt  who  is  iwr  m  f^ffm^  m^f* 
ftciivii  thi  nntSf  though  it  be  bf  deed  infoUed  in  conndmtion  of 
money  is  not  good^  if  Ihere  be  m  livery  thereupon;  (Mich.  2  J 
Gar.  a.)  But  if  there  be  livery  it  palbth  1  for  th^  maldte  of  the 
tivery  puts  the  bargainee  into  poflefton^  do  Ukewife  if  m  iHr-^ 
fauMT  4niirs  and  takt$  pofiffiwy  and  ibenjials  and  delivers  die  dee^ 
i^  ihf  land*  But  if  the.bargiiiaor  be  m  p^fifitfh  or  receives  the 
ienKs^  diexT  th^  eftate  will.  wtU  fob  by  aecd  inioBed^  widioisl 
tvery^   Lh  P.  K4  207. 

(I)    What  anioirnts  to,  or  ijiall  Se  fiud  t  Batgua 

aad  Sale; 

i.  T¥  ht  in  thi  revtrfiah  upon  a  kafe  for ytars^  grants  bis  rtv'erfion 
jL  to  his  hjjie  for  yean>  hj  words  of  de^^  conceffty  feoffavi ;  axd 
k  Utter  ofattome)  is  made  to  make  livery  ini  feifin,  the  aonee  cannot 
fake  by  the  livery^  for  that  the  leflce  has  the  feverjion  prdently.  Per 
Wray  and  Catfine.  3  Le.  17.  pi.  39.  Mich.  14  Ettz.-  B.  R« 
Anon. 

2.  If  lands  are  conveTted  by  the  won!  deii^  withottt  any  words 
of  bargain  and  (a)e^  and  there  is  a  confideratidn  of  moneys  and  tfie 
deed  is  debito  modo  inroUed,  the  irfe  will  pafs  a^  w^  as  if  the 
words  bargain  and  fale  had  been  in  the  deedy  becaufe  of  the  mone/ 
paid.    4  Le.  ito.-  pi.  2:24.  19  Elii.  B.  R.    Gray  v.  Edwards. 

J.  V.  having  a  rent  charge  in  fee  'by  indinturgy  which  was  i»- 
roiled  wifliih  fix  months,  gives  ahd  grants  it  to  H.  infie^  and  there 
was  no  attornment.  (Nota,  in  truth  the  cafe  was,  that  ht  for  d 
Certain  fum  of  moneys  gives,  ^rantsy  and  feHs  the  rent,  he,  ^\xt  ic 
was  pleaded  only,  that  he  by  mdeitture  dedit  &  conceffit)  and  k  was 
ruled  without  any  argument,  that  the  rent  without  attom^ment  fa£es 
iloty  being  only  by  way  of  grantj  and  not  of  bargain  andfaloj  althougb 
the  deed  was  inrolled.  Cro.  £.  i66.  pi.  2.  Hill.  32  Lliz.  B.  R. 
Taylor  v.  Vale. 

4.  A.  the  bar^nor  reciting  by  indenture,  flhat  whereas  %  S. 
was  hound  for  bid  in  a  recognizance  and  Bdndsj  he  now,  for  divers 
good  confiderationsy  bargained  and  fold  the  lands  to  bim  and  his  heirs  t 
the  deed  was  inrolled  within  fix  months,  but  it  was  found  that  n9 
mone^  was  paid  withm  the  fix  months.  Adjudged,  this  was  not  t 
good  bargain  and  fide,  beeaufe  fai  every  bargain  and  &le  there 
ought  to  be  quid  fro  quo ;  but  the  fame  mfght  bt  good  by  the  way 
of  Covenant^  if  there  had  been  ipi  words,  vizi  a  covetant  to  Hand 
feifed  to  ufes ;  for  if  I  bargain  and  fell  lands  to  ihy  fen,  no  ufe 
arifeth  thereby }  but  it  is  a  good  confidcxition  to  fiufe  ufe  by  way 

of 


«f  covenant.    Cro.  £.  394.  pU  19.  Pafch.  37  Eliz.  C.  B.    Ward 
t4  Lambert. 

•  5,  A  Jem^  and  grant  was  adjudged  to  amount  to  a  bdrgai^  and  ■  Browal. 

faU^  within  the  ftatutc  of  ufes/    For  to  make  a  freehold  or  ijfiheri-  ^l^  ^^"•'" 

tance  pafs  by  deed  indented  and  inrolled^  there  need  not  the  drecife  Powu.s.c. 

words  of  bargain  and  fide^  but  wofds  tantamount  are  fufllctent.  «^  ^  ^T1 

8  Rep.  94.  Hill.  7  Jac.   Fox's  cafe.  j^t'^*^ 

Kcordio^y.i*— ^ff  cbe  word«  of  •  lealc  are  demtie,  ^nat,  &c,  the  leflee  ii  not  }n  po(foi&oQ  to 
bring  trcfpaii,  or  uke  a  rehs/e  te  tnUfge  as  eftate,  Jec.  till  aflual  entry  ;  but  if  the  words  are  bar* 
(ain  and  fell  for  c^T^Jerattwi  of  money^  he  n  in  potfeffion,  upon  execution  of  the  deed,  lo  bring 

tftrpab,  lotakea  releafe,  &c.  by  the  ftttateorufrf.     Wood's  Inft^  a62. *Sd  the  word*  alien 

SMd^rmnU  in  a  deed  indented  and  iDroUed,  avouoti  to  a  bari^in  and  fale,  if  It  be  fdr  money,  a«4 
the  land  (hali  pafa  wiiiiout  any  livery  aftd  feiTrn ;  per  Car.  SI  ftrcp.  94.  a.  in  Fdx'a  cafe. 

6,  A  bargainand  (ale  //  a  real  contra^  Upen  valuable  tonJUeraiUn 
fox  pafilng  of  manors^  lands,  tenements  or  hereditaments,  by  deed 
tndenied  or  infblted  within  fix  months  after  the  date  o^  it,  without 
Itverj  of  feifin,  or  attornment  of  tenants.    2  Inft.  672. 

7^  Thokigh  it  be  good  to  ufe  tbofe  wwrdi  numicned  in  the  a&  of 
a7  ti^  8.  Jit  tbej  are  nit  of  nneffity  to  be  ufed;  for  whatfievef 
wordsy  upon  vahuAle  confideratiem^  would  have  raifid  em  ufe  ^  any 
lands,  teaementf  or  hereditaments  at  the  common  lawt  the  fiime  ib 
0Wunt  to  a  bargain  and  fale  within  tbisflatute.    2  Inft.  672. 

8.  yts  if  a  man  by  deed,  inrolled  according  to  this  wBt  covetumfs 
fir  valuable  conjidtratien  to  Jland  feifed  of  lands  to  the  ufe  of  ano-^ 

ther,  &c.  this  is  in  nature  of  a  bargain  and  iale  wkhhi  this  ad^ 
a  Inft.  672. 

9.  A:  feifed  of  certadn  lands  in  fee,  demifcdthe  lame  to  C.  for 
tife^  remainder  for  Ufoy  referving  a  rent  at  the  feaft.of  St.  Michaely 
aJid  of  the  Annunciation ;  A.  by  indenture,  in  confideration  of  50/4 
does  dem^f  grant,  fet,  and  to  farm  Ictt  the  fame  knds  to  B/for  99 
jearsy  refervrog  a  rent  at  the  feme  feafts  preiently,  and  C/  the  lefleef 
for  lifey  did  not  attorn  >  and  it  Was  adjudged,  that  the  faid  demife 
ajid  grant,  upon  the  confideration  of  jd.  amounted  to  a  bargain 
and  fale  of  d)e  fiud  term.    2  Inft^  672. 

ID.  80  if  a  man,  for  valuable  confideration  by  deed  indented  and 
Inrolled,  aliens  or  grants  the  land  fo  a  man  and  his  heirsy  Sec.  this 
h  a  bargain  wHhin  this  ftatute  &  fie  de  fimilibus.    2  Inft.  672. 

1  u  but  tnafinuch  as  the  intention  of  the  parties  is  the  principal 
fbundation  of  the  creation  of  ufes,  if  by  any  claufe  in  the  deed  it 
appears^  that  the  intention  of  the  parties  was  to  pafs  it  in  p^ffeffion 
bf  the  ooiamon  laWf  there  no  ufefball  he  raifedi  and  therefore  if  an^ 
letter  of  attorney  be  in  the  deed,  or  a  covenant  to  make  livery^  or  the 
like,  there  nothing  (hall  pafs  by  way  of  ufe,  but,  according  to  die 
intentidn  of  4ie  parttes,  a  podel&on  by  the  common  law*    2  Inft, 


(K)    Bargta'n 


4UJ 


(K)    Bargain  and  Sale« 
Inroltnent  by  Statute.    And  by  Whoni' 

tt  flnll  U  I.  TN  cafe  of  a  deed  made  6y  baron  and  feme  to  be  inrolled,  tlM 

^if^m  ^^^^  ought  not  to  be  received  \o  make  acknowledgment^ 

#«/^.  Br.  and  fuch  deed  mall  not  be  received  in  Chancery^  by  reafen  of  the 

Ibid. pl.t 4.  coverture  of  the  feme;   though  otherwife  in  London  iy  ctifiom. 

l.!^Vhe  ^^  ^^^^^  ^"^  brought  of  fuch  acknowledgment  taken  in  C,  B. 

«cknow«  becaufe  the  Court  had  no  power  to  take  the  examination  without 

ledgment  a  Writ,  btit  no  judgment  •  was  given.    See  Br.  Faka  infbi.  pL  J/ 

fo^ethe  uT  ^'^"  ^  ^'  3*  ^^  *"^  ^^^^*  P^*  '^'  ^*^"  5  £•  4«  7* 

corder,  tnd  an  aldermin,  and  the  feme  (hall  be  examined,  and  (hall  bind  a  6nc  at  enmnon  law 
hy  the  cuflon,  and  noc  aa  a  deed  only ;  and  h  ia  good  without  livety  «f  feilio.  Ar.  Ibid.  pi.  sji 
citca  19  H.  8. 

ft.  One  came  to  Inrol  a  deed,  tnd  Littleton  examined  him  if  he 
was  willing,  or  not ;  who  faid,  yes«  Then  he  examined  his  agt. 
He  faid,  be  was  a6  years  old.  Littleton  bid  him  be  advif^^  for 
that  if  it  be  inroUedf  he  could  never  after  tkj  that  it  was  not  his 
deed,  nor  that  he  was  within  in  age,  nor  that  it  was  by  durefs^ 
Br.  Faits  inrol.  pi.  ii.  cites  7  £.  4.  5. 

3.  Bond  by  baron  and  ftmty  during  coverture,  (hall  not  be  in- 
roUed,  becaufe  it  is  not  the  deed  of  the  femek  Br.  Faits  inroL  pl« 
II.  cites  7  £.  4*  5. 

4.  27  H.  8.  cap.  16.  S.  I.  Ko  lands  or  bireditametas  fiaU  pap 
whereby  any  ftatf  rfinheritanco  or  freehold  fiM  be  made^  or  any  uff 
thereof  by  reafin  only  rfanj  bargain  and  fale^  exeepi  the  bargain  and 
Jale  be  made  by  wrrtine  indented  and  inrolled  in  one  of  the  king*» 

courts  of  record  at  weftminfter,  or  within  the  county  vrbere^tf, 
lands  lie,  or  before* the  Cuftos  Rotulorum  and  two  juftiCies  of 
peace  and  the  clerk  of  the  peace  of  the  county,  or  two  of  them,* 
whereof  the  clerk  of  the  peace  to  be  one  i  ana  the  fame  inrobnent 
to  be  made  within  fix  months  afler  die  date  of  the  writings^  tie 
(jutloi  Rotsdorum^  or  Jufiicei  of  Peace  and  Qerk  taking  for  the  in^ 
rotnunt^  where  the  land  exceeds  not  the  yearly  value  of  401.  2s.  viz* 
'  lOJ,  to  the  Jujiices^  and  I2d.  to  the  Qerk ;  and  for  the  inrolment  of 
fuch  writings  wherein  the  land  comprized  exceeds  401.  in  yearly  va* 
lue  y.  ard  the  Clerk  of  the  Peace  Jhall  inrol  the  deedsi  and  the 
rolls  tbererf^  at  the  end  of  every  year^  Jhall  deliver  unta  the  Offi^9 
Retuioruniy  to  remain  iniis  cuftody  amongfl  other  records  cfthe  coun^ 
ties. 

5  S.  a.  This  a^  Jhall  not  extend  to  lands  within,  any  city^^  beroepi 
or  town  corporate^  wherein  the  Mayors^  Recorders^  or  other^offiarsi 
have  authority  to  inrol  deeds. 

6.  Note  bv  the  Juftices  where  two-  jointenanfs  were,  and  Ac 
ene  aliened  all  his  lands  and  tenements  in  D.  after  tbejlatuterf*^ 
rolments  of  anno  2j  H.  8.  cap.  16.  and  before  the  inrobnent^  the  other 
jointenant  £ed^  fo  that  his  moiety  furvived  to  the  vendor,  and  afttf 
the  vendor  within  the  half  year  tnrdled  the  detd^  yet  nothing  paffi^ 


'  JhA  ibi  ffwMy ;  foi  the  infcdm^ht  had  rektion  to  die  making  alid 
delivery  of  the  deed ;  fo  that  It  ihall  give  nothing  but  that  which 
Ivas  fold  by  it  at  the  time  of  the  delivery  of  the  (ked,  quod  nota^ 
Br.  Faits  inrol.  pi.  ^  cites  6  £^  6. 

7*  A.  feifed  of  lands  in  fee  hy  tHdentun  dated  4  O^ober  for 
looi.  bargains  and  fells  ill  fee.  It  was  held^  that  this  deed  being 
inr9lUd2i  Match  tuxt  following,  which  was  the  laft  day  of  the 
fix  mondis,*  accounting  iundr  months^  and  accounting  thef  £iid  day 
of  tiie  date  of  the  indenture  for  none  of  them.  And  all  the  laft 
intire  whole  da^  of  4  0£t.  above  fliall  be  accounted  in  law  the 
day  of  the  d^  of  th^  indenture^  and  any  part  of  31  March  which 
was  the  laft  day  of  the  month,  (hall  be  faid  infra  Jix  menfis.  But 
this  was  a  narrow  piiich  in  the  cafe:  D.  2i8i  b.  |d.  6.  Mich  4 
and  5  Eliz:    Thomajs  v.  Popham. 

8.  Thejlatute  of  inrobfunts  doth  not  binder  tbe  rifing  of  anj  ufeSy 
hut  only  upon  bargains  and  falesy  yfhich  (hall  not  execute  by  bar- 
gains and  iales  btit  by  indenture  inroUed )  but  all  other  u(es  are  at 
the  common  law,  which  arife  on  confideration  of  marriage,  &c. 
Arg.  Cro.  E.  345.  pi.  x6.  Mich.  36  and  37  Eli*,  in  cafe  of 
Callard  v.  Callard.       ^ 

9*  Albeit  the  indenture  may  be  either  on  parchment  or  paper, 
jrct  the  inrolment  hUd/l  be  in  partbment  only  \  and  fo  it  is  exprefled 
in  the  daufe  of  inrofment  by  the  Cleric  of  the  Peace,  viz.  that  he  £  4^5  J 
fhall  fufficiently  inrgl  arid  ingrofs  in  parchment  the  fame,  and  fo 
much  is  implied  when  the  inrolment  is  in  any  of  the  King's  courts 
4i^  record  at  Wdftmiiifter ;  and  fo  it  was  adjudged  as  Mr.  Plowden 
cited  it  before  the  Lordi  in  Parliament,  anno  23  Eliz.  in  the 
l^reat  cafe  between  Herbert  and  Virnon,  which  I  heard  and 
bbferved.    2  Inft.  673. 

io.  If  an  infant  bargains  and  fells  lands  which  afe  in  the  realty 
iy  deed  indented  and  inrolledj  he  may  avoid  it  when  he  will ;  fot 
the  deed  was  of  no  effciSt  to  raife  an  ufe ;  and  this  Jlatute  is  to  bg 
intended  of  lawful  and  efi^sl  bargains  and  fates,  and  fuch  as  would 
have  raited  ufes  at  the  common  law,  and  does  only  retrain  the 
#xecQtlon  of  them  that  be  of  no  effe&f  except  tbe  deed  be  inrolled. 
And  this  ftands  with  the  reafon  of  the  common  law,  that  none  but 
effeAuai  deeds  ought  to  be  inrolled )  and  therefore  a  deed  of  feoff'«> 
mlent  ought  not  to  be  inrolled  before  livery.    But  in  cafe  of  »  fine^  • 

<he  in^nt  muft  rereffe  it  during  his  minority  $  for  the  conufance 
is  taken  by  force  of  the  King's  writ  before  a  jodge,  and  is  voidable 
by  the  common  law.    i  Inft.  673. 

11.  jt.  foffeffed  of  a  leafe  f^  J^^rSy  bargains  and  fells  iti  tbe 
ufe  is  executed,  and  pafles  without  inrobnent ;  for  it  is  not  within 
Ae  ftatute  27  H.  8.  of  iilrolments  \  but  otherwife  it  is  where  A. 
kjeifed  of  land  in  fee,  and  bargains  and  fells  a  leafe  for  years  out 
eifh\  for  this  ought  to  be  inrolled.  Per  G.  Croke,  to  which  all 
the  Court  feemed  to  agree.  2  Roll.  R.  205.  Mich.  18  Jac. 
B«  R.   Shortgrave  v.  Rone. 

12.  It  may  be  inrolled  the  tame  dm  on  which  it  it  cxecutedw 
Per  Doderidge  J«  Lat.  I4«  Mi<h«  2  Oar.  in  ^  Anon»  cafe^  cites 
Dal.  4  Eliz. 
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VmT.  360.  t  J.  Bf  cbe  flatate  of  27  H.  8.  10.  ^T  ^^  tke  e(bte  pafia  lijt 
Bowc^ls.c.  ^^  contra6fc,  and  the  ufe  executed  by  the  itatutci  thea  cocoes  t^ 
adjudf>e<i  o^  tif  ituTiimtf^^  ctf.  b6,  ff  iht  fomt  ytoT^  and.inaSs^  that  uf  tflai^ 
accofdiiig.  Jhail  pajs  iuithna  inrdmiii  cf,  tht  ixed  ind^vltd^  and  this  within^ 
^^^^^'^^'  jSx  mjtibs.  The  words  are,  (unlefs  U  be  by  deed  indented  and 
s.Caigucd,  inroUed)  not  (until)  but  (unleTs)  and  the  cpntradl  there  i$  .with 
butoo  judg-  tiic  party  diat  has  the  eftate,  and  the  deed  is  appoinced  to  be  u^. 
Tnv^tiiu^  roUed  within  certain  time,  but  is  otherwise  iii  cafe  of  c§mtatffi»wr0 
i»id  by  lite   ff' iaukrupts^  who  have  only  a  power  and  no  ^ftafiPt  ^tn<i  there  to 

Court. pa|3  the  eftate,  there  muft  be  not  only  a  deed  indeoted,  but  t\^^ 

I '6.^JiL.  ^^^'^  ^^^  ^  inrollcd  aUb,  and  in  that  cafe  there  is  no  nlstUa  i 
142.  Beriif  for  in  this  cafe  no  time  is  mentioned  within  which  it  is  to  be  ^cMiCg 
s  c  ^'IT*''  '^  ^^^  '^  might  extend  tp  7  or  20  years,  mdikich  would  be  dan- 
juri/cd  per  gerous.  Adjudged  accordingly.  2  Jo.  197.  Pafch.  34.  Qar.  3k. 
tot.  Cur.      Q.  JL    Perry  v.  Bowers. 

thac  tnrot- 

ment  it  nercfltry  before  rniy  thifijr  cm  paft  by  («cb  deed  of  MonmcM,  •r  b»r|rtiD  and  file  froiir 
the  comniiflloflrts.->b.  P.  and  when  it  is  inrolUd  it  vcftc  not  by  cl»e  ft^ttite  of  inrolmesttf;  but  bf 
the  St 4twt  of  ufct  prcdeaily.  Hob.  13^  in  pi.  tS^.  by  t4ic  two  Chief  hilticct,  a«i<i  Ch.  Aaron. 
Patch.  15  Jac.  ia  Dimmock'a  cak^  (cut  OMt  of  che  Court  of  W«Mlt. — Cro.  J.  409.  pL  y  S.  C. 
aod  S.  P.  Uld  accordMi^Iy. 

tvoiMfter  i^.  Deed  may  be  inrollcd  onMtbxfthe  executhn.  i  Salk,  3801 
trgli^tf^  pi:  I.  Mich.  8  W.  3.  B.  R-    Taylor  v.  Jones. 

Oodb.  270.  pi.  3;6.  HilL  la  J^c  ia  Cane    Wiachcooab  v.  Dunch. 

15,  Where  two  are  parties,  the  ackmnvhdgyjarrt  of  one  binds  the 
other.     X  Salk.  389,  in  cafe  of  Taylor  v;  Jones. 

16.  If  a  man  lives  in  New  England,  and  would  pafi  lands  herer 
in  England,  they  join  a  meer  nominal  party  with  hJht  in  the  deed^ 
who  aclcnowledges  it,  and  it  binds,  x  Salk^  389^  in  cafe  of  Tay** 
lor  V.  Jones,  and  lays,  it  is  the  praSicc. 


[  416  ]  (L)     Bargain  and  SseIc;- 

In  what  Cafes  the  Deed  muft  be  jprplled. 

I,  \  S  £1 S  £  D  of  lands  in  fee  makes  a  leafe  of.Iand^.fqr  ypars, 
x\«  and  after.by. deed  indented  bargains  and  felU  ^  fami 
lands  to  the  Uffie  and  his  heirs^  without  any  word ^  give  or  grant 
exprei&d  in  tlie  deed.  Per  omnes  J.  nothing  pafles  by  the  deedy 
unlefs  it  be  inrolJsJ^  for  without  inrolment  the  franktenement  docs 
not  pafs,  and  this  is  no  confirmation*  Mo.  34.  pi.  113.  Trip.  ^■ 
mix*  C.  B.    Anon. 

2.  Rent  paid  to  the  bargainor  at  the  rrnt-?lay  ini^urrcd  after* 

the  bargain  and  Gile  is  good,  and  the  bargainee  h^s  no  remedjv. 

becaufe  it  is  a  tbsug  executtd.     Ow.  150.  Pi^ch.  .5  jac  ia^tfae 

Court  of  Wards,  in  cafe.of  Sir  Hen.  pirnmock* 

•  c  Rep.  3.  jifter  thejiatutc  of  27  H.  8.  cap.^  10.  of  transferring  ufesinU^ 

'^^'  Fi^^^io  P^JfdF^  '^  ^  "^'^  ^y  ^^5  ^^^  ^^^  bargained  and  told  for  valuablV 
tt)e  Cniirt     conUd^pOion,  any  lands,  &c.  of  any  e^att  of  tnberftance^  fregjnddor^^ 

of  Wa^'s   for  yearsy  the  feme  had  beta  executtd  by  the  faid  ad  of  zj  ri/S« 
6.  p.   Pec  ^p^- 


tuta^^  -4116 

Mp.  id.    Now  this  itSI  hf  inrdmenU  rejhdtns  mty  ejla*es  tf  inhe-  Cur.  tc- 
Hiance  and  fred3oid\  and  therefore  bargains  and  falcs  •  for  years,  "'^*^^3^'" 
for  what  number  focvcr,  arc  not  rcftrained  by  this  ad,  though  man  is  pof. 
it  be  not  by  deed  indented  nor  inrolled.     2  Inft«  671.  ^'-^''^  '>^« 

'  '  Ira/tfor 

ytmrit  wd  barjtiini  afld  fell*  it,  the  ufe  is  executed  prcfcntly,  and  pades  withoot  inrolmtnt,  for  it 
IS  not  wtthin  the  iUtute  27  H.  8-  [cap.  so.]  of  inrolmcnis,  but  othcrwife  it  is  if  A.  ff'fed  in  fce^ 
imrgMMs  and  JtUx  4  leafe  ftr  ifttirt  out  of  it*  this  ought  Co  be  iorolled.  Arg.  and  all  ihc  CouiC 
fecmed  to  agree  to  ii.     a  Rolu  R.  20^.    Mich.  t8  Jac.  B.  Ri    Shortgrave  v.  Rone. 

4.  Ai  in  imfideratim  of  bhod  c^vtnants  to  ftarid  feifed  to  the  itjh 
9fB.  bis  fifty  and  the  heirs  of  his  body,  and  in  default  of  fuch  ifluei 
then  to  the  ufe  of  y,  S,  in  conftderation  of . tool.  B.  died  without 
iffue,  the  deed  was  not  inrolled;  quaere  if  the  ufes  can  arife  parti) 
hy  covenant  to  ftand  feifed,  a  fid  partly  by  bargain  and  fale^  or  whe- 
ther it  muft  arife  wholly  one  way^  or  wholly  the  other,  and  not  by 
fraAions.  Bridgman  Ch.  J.  faid  in  this  cafe  there  was  a  mtx^ 
e^nfideraiion^  and  there  needed  no  inrolment.  See  Cart,  I44« 
Mich.  18  Car.  ai  C.  B.    Garnirti  v.  Wentworth. 

5.  Though  the  inrolment  of  a  bargain  and  fale  (hall  relate  to .. 
the  delivery  of  the  fame  deed  to  avoid  mefne  incumbrances^  yet 
every  bargain  and  fale,  before  inrolment,  is  void,  and  cannot  ba 
made  good  by  any  relation,  becaufe  the  bargainee  has  no  ejiate  before, 
inrolmenty  and  if  fo,  he  cannot  grant  any  eftate.  Carth.  178.  Hill. 
1  and  3  W.  and  M.  in  B.  R*    Bennet  v.  Gandy. 

(M)     Bargain  and  Sale. 
Inrolment.    At  what  Time ;  and  where. 

!•  npHE  inrolment. may  be  in  any  of  the  King's  courts  of  re^ 
A  cord  at  Weftminfter ;  that  is,  in  B.  R.  the  Chancery^  the 
C.  B»  and  the  Exchequer*  And  though  the  words  be  (at  Wed- 
minfter)  for  that  at  the  time  of  the  making  of  this  aA  thcfe  courts  [  4I 7  1 
were  there  5  yet  If  thefe  be  adjourned  info  another  placcj  the  inrol- 
ment may  be  in  any  of  thefe  courts  j  for  the  inrolment  is  confined 
to  the  courts,  wherefoever  they  be  holden.     2  Inft.  673,  674* 

2.  Or  elfc  in  the  fame  county^  &c.  before  the  cujios  rotuloruniy 
mnd  two  Jujiicis  of  peace^  and  the  clerk  of  the  peace^  &c.     2  Inlh 

•74* 

3*  The  fix  months  (hall  be  accounted  after  the  computation  of  a  deed 
28  days  to  the  month.     After  the  date,  and  after  the  day  of  the  »«y  be  lo. 
Aite  upon  this  aft  is  all  one  j  fo  as  the  date  itfelf  is  taken  exclu^  vlly^jl^pf 
Jive.     And  yet  in  the  report  of  Juftice  Dallifon  it  is  fiiid  that  it  tbeJau.hMi 
was  holden  anno  4  £liz.  that  if  it  be  inrolled  the  fame  day  it  bears'  thai  is  by 
date,  it  is  fufficicntj  but  the  fafer  way  is  to  inrol  it  after  the  day  [heUMentof 
of  date*     And  yet  where  it  has  a  date,  and  is  delivered  after,  it  the  law, 
fliall  take  eJ^eSf  t$  pafs  from  the  bargainor  from  the  delivery ;  for  »nd  not  by 
then  it  became  his  deed,  and  not  from  the  date  $  but  the  deed  muft  ^^VH^bcrt, 
kc  inrolled  within  fix  months  after  the  date.     2  Lift.  674.  Ch.j.  Hob! 

140.p1.190. 
.  H&U.  s^  Jat*    Norrift  t.  Ob^-^^v  rHandrcd  ^'•>-»Sh  iCt  t^  ^  HI*  Arg.  5.  P* 


417  DtOjS^ 

U  ftplcviQ  the  iTowtnt^  title  wu  by  bar^in  and  fale  imnlM  the/mm  i^^  wHkli  per  CbT4  «i 
Hob.  140,  is  well  enoQfb,  aad  jadf  neat  («r  the  avowant.  ■  Keb.  561.  pL  64.  Mich,  ii  Car^  u 
B.  R.    LifO  V.  Chif&n. 

If  bargainor      ^.  If  the  deed  indeht«d  has  nb  Jate^  then  the  daf  6f  die  deli- 

mvu  'a^tr  ^^''7  "  ^*  ^X  ^^  ^^  ^^'^  ^  ^'^^  ^^^^  ^"^  "^y  ^  '^rolled  within 

it  food.  fix  months  after  the  deltveryj    And  when  the  deed  is  inroUed 

GoAh.%70,  within  the  fix  months^  then  it  pafles  from  the  delivery  of  the  deedi 
{inu^sJae.  ^^  albeit  after  the  deliver/  and  acknowledgment,  either  the  har- 

in  Caoc.  gttifur  §r  tbi  bargainet  Jus  btf^n  inr^lnunt^  yet  the  land  pafles  by 

Winch-  this  a£t ;  for  the  words  thereof*  be^  no  manors,  lands,  tenements,  or 

D<!nchr^  hereditaments,  (hall  pafs  of  apy  eftate  of  inheritance- of  freehold^ 

And.  tt9,  except  the  deed  be  inrolied.     So  as  by  the  common  law  and  the 

>npi'<45*  ^atute  of  97  H.  8^  of  tifes,  it  (hall  have  pafled.     And  by  ths 

£iU.  $.^p.  ^ords  of  this  ftatute  when  the  deed  is  inroUed  it  pa^es  ab  initio. 

ar  to  the        2  loft*  6y4» 

<ieath  of 

cither  bargainor  or  barf atflec  before  tnr«flaicBt«  that  it  ii  food  if  it  be  Inrollcd  within  the  tilt 


(N)  Bargain  and  Sale.   How  the  Eftate  is,  and  what 
the  Bargainee  may  do  before  InroIment» ' 

Before  is-  '•  T  ^  ^^  bargainee  of  land  after  the  bargain  and  fale,  an<!f  hgferi 
rolmcnt  J|^   ^^,  inrolmint  bargains  and  fells  the  famt  by  deed  indented 

hJ?g*Uf  ^^^  inrolled  to  another ;  and  after  the  firjl  ditd  is  inrelUd  within 

mmJfiUi  the  fsx  months^  the  bargain  and  fale  by  the  bargainee  is  good« 

deed  is  inrolled,  the  fecond  barfaia  and  faU  it  void«  Arg .  Roll.  R.  495.  citca  it  to  have  been  (# 
adjudged.    3  Jac.  in  Beliingham't  cafe. 

Arg.  Ow.  149.  ciiec  lo  £li£.    Mockct's  cafe;  and  3  Jac.    ficllingham  v.  Alfop.— Cro.  J.  51. 

Per  three  J.  agatnft  two,  fuch  Cecond  bargain  and  fale  mav  be  good.     Betliaghara  v.  A  Hop. 

Kov.  to6.  S.  C.  that  it  is  not  good.— -^S.C  cited  Hob.  136.  pi.  185.  and  S.  F.  agieed  by  thctwif 
Ch.  JoUicea  and  Ch«  Baron*  that  the  bargainee  cannot  bargain  and  ii  11  10  another  bctorc  his  own 
drcd  ii  inrolled.—— — Bargainee  canout  graat  over  before  iuiulmcnt.  Canh.  Hill,  a  d:  3  W. 
h,  M.  0.  R.  /  Bennet  v.  Gandy. 

2,  If  there  be  a  bargainee  of  a  revcrfion  and  the  tenant  makes 
waji^  the  bargainee  fnall  not  have  waft  unleis  the  deed  be  inroUed 
before  the  ivaft  committed.  Arg.  Ow.  149.  3  Jac. 
1^  418  3  3.  Until  inrolment  the  land  r^m^^/ui /«  ^tfr^^/wr,, for  the  bar- 
gain and  fale  on  the  ftatute  27  H.  %*  16.  is  but  inchoatum  ic  non 
perfe£tum ;  for  the  indenture  of  bargain  and  fale  gives  nothing  to 
the  bargainee  ti)l  the  de:d  is  inrolled  according  to  the  ftatute* 
Arg.  3  Bulft.  216.    Mich.  14  Jac. 

4.  The  bargainor,  and  not  the  bargainee,  fliall  have  trejpafs^ 
or  aflife  before  inrolment.     Arg.  3  Bulft.  2i6.    Mich.  14  Jac. 

5.  Bargainee*  mzy  fuffer  a  recovery  before  inrolment,  and  this 
is  warranted  bv  the  common  praSlce;  Vent.  361.    Hill*.  33  & 

.  34  Car.  2.  B.  ^.  in  cafe  of  Perry  v.  Bowes. 


(O)    Bargain 


VtatL  4^8 


(O)    Bargain  and  Sale.    Inrolment.    Relation. 

X.  A  MAN  gave  in  tail,  the  r$m<fiMdir  u  the  King ;  the  re- 
\  JLJL  maindcr  iball  not  pafs  without  inrQlment,  and  bj  the  in« 
folinent  it  fiall  fafi  a  principioy  as  remainder  to  the  right  beirs  of 
W,  N.  who  is  alive,  and  after  dies,  s^kl  fo  fee  relation^  Br.  Re- 
lation, pK  20.  cites  I  H.  7.  31. 

2.  Where  a  man  fells  his  land  ky  dad  inftented  U  om^  and  after 
he  fells  it  by  another  indenture  U  another^  and  the  laji  deed  h  firjl 
iurclUd  and  then  the  firft  deed  is  inroUed  within  the  half  year^ 
there  the  firft  vendee  (hall  have  the  land ;  for  it  has  relation  to 
make  it  the  deed  of  the  vendor,  and  to  pafs  the  land  from  the  de* 
livery  of  the  deed  i  for  the  (latute  is  that  frank-tenement,  npr  ufc 
thereof  (hall  no^  pafs,  nor  change  froo)  one  to  another  by  bargain 
;uid  &Ie  only,  unlefs  it  be  by  deed  indented  and  inrolled  within  . 
the  half  year ;  therefore  if  it  by  deed  indented  and  inrolled  within 
the  half  year  it  ihall  pafs,  as  the  ufe  might  pafs  at  the  common 
law  by  the  &le  of  land,  which  was  immediately  npon  the  6le* 
Br.  Faits  enroll,  pi  9.  cites  6  £•  6,    Per  feveral  tuftices, 

3.  5  Eliz.  cap.  a6.  S.  7.  All  inrelments  of  fuch  toritingt  in* 
dentedy  as  arementienedinthejlatuteefx'j  H.  8*  tap*  \h»  eflands^ 
bfc.  in  the  counties  of  Lancafter,  of  Chefter,  and  die  biuoprick 
of  Durham,  being  inrolled  within  fix  months  after  the  date  thereof, 
(vi%,  thofe  in  Lancajhire^  in  the  Chancery  at  Lancafter^  or  hefen* 
the  Jujlices  of  affife  there  \  thofe  in  Chejbire^  in  the  Exchequer  at 
Chejler^  or  brfore  the  Juftices  of  aff^e  there ;  and  thofe  in  the 
hifhoprick^  in  the  Chancery  at  Durhanty  or  before  the  Jyfiicet  of 
affife  tffere)  Jball  be  as  good  in  laWf  as  if  they  were  inrolled  in  a^y 
of  the  cottrts  at  Weflminjler. 

4.  £.2.  This  a£l  fhall  not  extend  to  lands  in  any  city^  or  town 
corporate^  wherein  the  mayor  or  other  offictr  has  authority  to  inrot 
deeds, 

5.  A  bargajii  and  (ale  to  K^  Edward  the  6th  in  Exchange,  But  firm 
and  acknowledged  before  a  maffer  in  Chancery^  and  alfo  before  the  JJJJ'*"  j, 
ehanceilor  of  the  augmentations,  and  delivered  in  the  court  and  h  \%U\^ 
there  put  in  a  chefl  but  not  inrolled  till  feveral  years  after.     It  ;*»«  «he 
|¥as  l^cld  that  fuch  inrolment  would  not  veft  any  intereft  in  the'l'l^j*,^^ 
Queen,    Hill.  19  Eliz.  D.  355.  a^  pi.  37,  raveany 

fucb  opini* 
on  ai  is  reported  by  Dyer;  and  that  Pafch*  30  Elii.  in  Scacc.  ihia  eafe  of  Dyer  waa  di-nuu  .0  t>c 
|«aw  ;  aod  Manwood  ocoied  his  opinion  to  be  as  reported  there ;  for  that  alter  (he  aeknowledgmcnl 
of  the  deed,  the  delivery  of  it  to  be  inrolled  n\Aes  it  a  iccord.-^-— -Bi|t  ibid.  35  Eliz.  it  was 
agreed  by  all  the  Juftices  in  England,  that  foch  innolment  was  good,  and  jt^dgment  given  aecord« 

iiigly*  in  the  cafe  of  Dean  a^d  Chapter  of  Windfor  v,  Middlcmoie. And  fays,  that  the  fame 

was  debated  and  agreed  in  the  Parltacpf nt  Houfe ;  and  that  it  WM  rclblved  by  all  tbe  Juftices,  that 
the  acknowledgment  of  ihe  derd  before  the  Mafter  in  Chancery,  and  the  delivery  of  it  into  the  Aug* 
menution  Court,  does  not  make  it  a  fufliciefit  record  before  inrolment  to  veft  the  intereft  in  the 
ILing,  but  when  it  it  now  inrolled  with  other  d^te,  it  vefts  the  intereft  in  the  King  with  relation. 
fnr  all  men  are  t  oopprd  to  fav,  it  is  not  inrolled  according  to  the  date>  and  citca  to  this  purpofir 
f  I.  C.  491.  in  the  eaiie  af  Lutfnrd  v.  Cicuen. 

H  h  3  6*  Inrol* 


6.  Inrolment  aftir  livery  {bail  not  have  relation  to  the  date  of 

the  deed,  becaule  now  it  takes  cffc£k  by  the  livery  which  w«s 
before  the  inrolment,  Arg.  Gold(b.  r8,  Pafcb*  28  £liz.  iays  it 
has  been  (o  adjudged. 
If  rem  be-  7.  If  a  (nan  makes  .a  leafe  for  life  rendering  tent,  and  Aen  Ac 
Jf'™*^j^^*  Icflbr  bargains  and  fells  the  rcvcrfion,  ^nd  before  the  inrolment  the 
ba.g«iii  and  rent  is  behtndj  and  the  bargainee  demand^  the  rent  which  was  not 
fa  .r»  and  paid  and  then  the  dpcd  is  inrolled,  yet  he  cannot  enUr  for  thefor^ 
ofTh"baff  /'''«'''•    Ow-  69.    Trin.  42  Eliz.    Arg.  (aid  to  have  been  ff 

Kainand        adjudgcd, 

file  to  ihe 

IrfTce,  and  the  lelfee  hffgre  Inrolmtnt  fayt  tbf  rtmt  f  tie  iargatmpr,  and' then  ^e^ted  tt  tnroUed, 

it  it  a  good  paytncnt,  and  tbe  bargainor  HitU  not  accovot  4or  it  to  th9  tkai;g«tficCf    Godh.  ig6* 

pi.  809.    Jklicbi  6  J*c,  B,  R.    BmxKci  v.  F)ncb. 

*  8.  S.  was  feifed  of  cert^dn  lands  in  fee,  and  acknowledged  4 

recognizance  to  T.  wl^ofe  executrix  brought  a  (cire  facias  upon 

the  recognizance  bearing  date  the  atb  of  November^  ann9  41  BHxm 

againijt  S.  and  alleged  him  to  be  feiied  of  the  (aid  land$  in  dominico 

f^o  ut  de  feodo  toe  day  of  the'  fcirc  facias  brought^  wbicb  wat 

■  ,  traverfed  by  the  other  party.     And  the  truth  of  the  cafe  beinf 

by  long  pleading  difclofcd  to  the  Court,  was  this  i  5.  on  tbi  jti 

ef  November  before  the  recognizance  acknowUdged^^  by  i4id  inderUtd 

for  money  had  bargained  and  fold^  the  faid  land  ta  another ^  and  tb« 

died  was  inrellid  zo  Novem,  following'     The  queftion  was,  whe* 

^  ther  S,  was,  upon  the  whol^  matter,  feifed  in  fee  the  9th  day  of 

, November,  the  deed  not  being  inrolled  till  the  20th  of  the  (ai4 

iponth.     And  it  was  adjudged  una  voce,  that  S.  was  not  fejlcd  ia 

«  fee  of  the  Und  the  9th  of  November,  for  that  when  the  deed  waa, 

inrolled,  the  bargainee  was  in  judgment  of  law  feifed  of  that  land 

.   frqm  the  delivery  of  the  deed.     And  it  was  refblved,  that  neither 

the  death  of  the  bargainor,  nor  of  the  bargainee  before  inrolment, 

.    iball  hinder  the  pafling  of  'the  eftate.     %  Inft.  674,  cites  Trin.  42 

£liz.  C.  B.    Mallory  v.  Jennings. 

9.  jt.  bargainor^  and  B.  bargainee^  before  inrolment  they  boti^ 
grant  ekrent  charge  by  deed  to  C,  and  after  the  indenture  is  inrolled i 
fome  have  faid,  that  this  charge  is  avoided^  for,  fay  they,  it  was  the 
grant  of  A.  and  by  the  inrolment  it  hath  relation  tp  the  delivery^ 
which  (fay  they)  (ball  avoid  the  grant "notwithftanding  the  tock^ 
Armation  of  the  other,^  which  had  nothing  in  the  land  at  that  time* 
But  the  grant  is  good,  and  after  the  inrolrnent  by  the  operation,  of 
.  the  ftatute,  it  (hall  be  the  grant  of  B.  and  the  confirmation  of  A^ 
But  if  the  deed  had  not  been  inrolled,  it  had  been  the  grant  of 
A.  and  the  confirmation  of  B.  And  fo  <}uacunque  via  data  the 
grant  is  good.     Co.  Litt.  147.  b. 

10.  If  a  man  for  a  valuable  confideration  by  deed  indented  bar^ 
eatns  and  fells  lands  to  another  and  h|s  heirs,  and  before  the  deed 
pe  inrolled  he  levies  a  fno^  or  makes  a  feoffnunt  to  bargainetand 
his  heirs  of  the  fame  lands,  and  after,  and  within  the  hx  months 
the  deed  be. inrolled,  the  bargainee  (hall  be  in  by  th^  fine  or  feoflF^r 
ment,  and  not  by  the  bargain  and  (ale,  both  by  reafon  c^  this  word 


{infyy  SccJ)  and  ^e  itie  eftate  b^  die  rocomm  Izvr  rtBxA  ttaH 
befre^rrtd.    2  Inft*  671*  672. 

-    J  I;  Anteaff^  ii  fit  anger  to  the  hMrgaiwf  hefore  inrolment  If«<Jiflcif«>r 
is  good.     So  ailt  hold9  iwt  by  relation  between  the  parties  by  ^*^^*j]]* 
fifiion  of  law,  but  in  point  df  c(bte>  ats..  well  to  them,  as  to  bi>d.  «im) 
flrangiprs  dfo-    s  Inft.  675.  *  dfjfttjrt  rt" 

gAMff  hrfwt  inroteKac  tt  is  void.    Arg,  Roll,  R.  ^:»5t  rajv,  it  -was  lo  adjii^gr^.    Mich.  »o  iliii^. 
AOocket'*  csfe. 

ftui  9  rcfealel»#if  ^^^/yoritcfcyrr  mrolmcfti  fa»d  been  gooJ,  tnd  ihco  tbr  mro^mcm  fhouhj  pafc 
ihe  ciUte  to  the  (>arg»ABce^ftu<i  be  iWuld  ukcvo4vaiiti^  ol  &kc  i«U»£&.    koU.  &cp.  425.    Mich. 

12-  A  ncrpery  faffircd  ifgainJI  ihe  herrgainee  hefort  Inrabnenty  F  ^o  1 
(the  dud  indented  keing  after^  witkio  ike  &h  moniht^  tmMed) 
is-  good»  for  that  the  bargainee  was  tenant  w  the  freehold  in  judg-  . 
ment  of  few  at  tKe  time  6f  the  recovery.  And  non  refert  when 
Ihe  deed  indented  is  acbx>virledged»  lb  it  he  iorolled  within  die  fix 
months.  And  att  this  was  afterwards  afErmed  for  good  law  by 
the  court  of  C.  B,  Trin,  J  Jac.  Regis  upon  a  (pocia!  Verdi/l 
given  upon  an  cje£ltone  firman .  betweea  LcUingham  v.  Alfop. 
2  Inft.  675. 

13.  Bargain. and  fale»  the  \fl  ef  May  zrvi  bargainee  covenants  Owr.  69. 
f»  ^tant  over  alt  his  land^  which  he  bad  the  \Ji  of  Majy  and  after  ^'i-  ^^  C. 
the  deed h  inroiled he  is  not  bound  to  grant  Ais  land,  which  he  ^^^^^^^ 
bas  by  the  bargain  and  falc.    Roll.  R*  425.    Mich.  t4  Jac.  B.  R.  Riciu/d 
cites  Sir  John  Cutt's  cafe.  ,  Brockett. 

•*  »ad  Mor- 

gan's cafe. 

14.  A.  bargained  and  fold  land  to  R.  by  deed  indented  bearing  Roll.  R. 
date  II  June,  i  Jac.  afterwards  12th  June  the  fame  yearfMuno*  javGawiB 
was  granted  to  B.  for  all  manner  of  cattle  coounonaUe  opor^  the  s*  c.*»djor* 
land;  15th  June  the  deed  of  bargain  and  £de  was  inroUcd^and  oaiur. 

it  was  a^yudged  a  good  grant  of  the  common ;  and  the  inrolment 
(ball  have  relation  as  to  that,  though  for  eMateral  things  it  (haU 
not  have  relation.  Godb.  270.  ph  377.  Mich.  15  Jac.  B.  R. 
Ludlow  V.  Stacy. 

15.  A  ieafe  for  years  made  by  bargainee  before  inroUment  is  Hett.  ^2. 
void,  and  inrolment  after  (hall  not  make  it  good.    Cro.  C.  no.  ^-  J;-  * 
pi.  X.    Pafch.  4  Car.  C,  B.  ia  cafe  of  Iflum  v.  Morricc.  eordingly. 


(I^)    Bargain  and  Sale.     Pleadings,  &c« 

t.TN  reptetnn  the  defendant  /hev>edy  that  P.  was  felfed^  and  ste.  175. 
A  granted  the  land  by  the  words  of  dedi  &  conceffi  to  A.  and  ^J^^^\  ^ 
his  heirs,  pro  certa  peci«nia  fumma,  hy  indenture  dated  and  imMed  uoni»!*s. c. 
fn  Chancery,  4  tJvo.  29  W  8.     The  plaintiff  pleaAdy  that  P.  hy  mtocidcm 
Indtntttre^  12  0&.  30  H.  8.  demifed  it  t$  H.  for  99  ye^rs^  and  JT^^^j^ViST* 
thdt  afterwards  P.  hf  indenture  dated  as  ahovey  viz.  4  Nov.  19.  wordV'©- 
)tnd  tHmo  detiherat*   1   tfov,  %t  H*  %.  dedit  (2f.  concejfit^  ail  the  coved)  is 
£iid  lands,  leafed  to  H.  to  the  feid  A.  nt  fupra,  and  traverfed^  that  Jjl^mcd  (^t. 

H  h  4  •  the  "crfcd.)-. 


4^0  lDttt9^ 

Flonfodv.  i^M  t§  tbf /aU  J.    Upon  dcmurfefr  ^  Court  held  dearly,  tl«it 

Fr»nkiia. '  the  averment  of  primo  deUttenti^n  againft  a  deed  inrolled  mgii{ 

H>H.  31  not  to  be  *  receive^^  for  by  i;he  iwne  reafon  it  might  be  ayerittd^ 

B  'r.Thc  ^^^  fiMnquam  4enberatum.  and  fo  ifpon.  the  matter  noii  eft  6ftiira« 

s,  c.'irgtt-  2  Lc«  121.  pi.  168.   Mich,  29  £liz.  C»  B.   HqHand  y.  Bom. 

el.— -*— 

Sav.  41 .  Holland  v.  Downe.  K.  C.  the  poifit  wat  if  itain(|  tht  time  of  inrolment  tf  ;  deed  ia 
Chanccrv  ivcrment  cannot  be  taken,  that  che  dccrl  wat  nrft  de liverrd  at  a  time  |ftcr  t^e  inrolmenf* 
and  adjudjied  againft  tKe  defendant;  aad  it  (eemed  to  the  /Court,  that  a  ftragfetr  llMllBOibe 
eftopprd.by  the  inrolaseot,  but  the  |>artie«  flull  ^e  bound  by  it ;'  for  iboogh  the  ti^rolaMM  ia  rc^ 
puird  to  be  of  rrcord,  yet  it  ia  not  a  record  crated  by  any  judicial  wA ;  for  it  if  aiat  like  !•  a  |W 
cognisance ;  and  in  ail  rccngottaDcca  nul  tiel  record  ia  1  plea.  The  €nlif|g  apid  delivery  ta  the 
force  of  fuch  dtfeda,  and  not  the  inroltnem ;  but  in  «ale«  of  rocogm^ancea^  (b^r^  they  take  their 
force  and  cfk&.  bv  the  inrolment  and  the  cognisance  only^  and  not  by  the  <fciivery ;  and  therefore 
h(  may  well  enough  be  received  to  deny  the  time  of  the  d(  tivery,  which  ia  only  a  matter  of  imCt\ 
but  the  oonufancc  before  a  Jttdg«  ia  ipatter  of  record,  and  thereby  the  debt  ia  f  r^ated.  But  obla^ 
gationa,  indcmurea,  and  dccd«  of  fcoffrnent,  take  thpir  force  t»y  iHe  deltveryi  aatf  coiiieanaitly  it  ^ 
perfcd  ad  before  the  conufance  ia  taken  and  before  ^ny  inrolment,  apd  (o  the  W  to  ine  avowrv 
waa  adjudged  good,  and  judgment  waa  given  for  the  platntiiF.— — -tOw.  ^3^  Howard  *a  caf<4 
S,  C.  faya  that  in  truth  it  waa  delivered,  acknowledged,  and  iproUcd  afterwards,  and  that  it  waa 
held  that  the  b»rgai|iee  [but  fecmi  to  be  mirprintcd  for  (Icflee)}  waa  without  remedy  atthecom^ 
mon  law;  for  he  cannot  plead  that  it  w<ia  acknoi^rledgcd  or  delivered  after  the  date  of  the  day 
acknowledging  it,  and  that  if  fuch  a  plea  fiidutd  be  admined  contrary  to  the  I'eook'd,  it  would  (ktkt 
moft  of  ihcjiflurancca  io  fogland. 

[  421  3  %»  If  a.  man  bargains  mi  (eils  h|s  land  in  fee^  ^pdby  thofe  wordf 
only,  and  mahs  livtryj  yet  the  bargainee  mav  plead,  that  the  in« 
dentMre  was  not  inroUid.  For  a  bargain  includes  s^  grant.  Pef 
Curiam.    Noy  66.    Ofmand  and  his  wffe. 

3.  If  a  man  pltads  a  bargain  and  fale^  in  which  no  c$njidiraiicti 
rf  money  is  exfreffed^  there  it  tnuji  be  averred^  that  it  was  for 
money y  and  the  words  (for  diveis  confiderations,)  (ball  not  he  in- 
tended for  money  without  averment,  but  if  the  deed  oxpnjfes  for  a 
competent  fum  of  money ^  though  the  certainty  of  the  fum  be  not 
exprefled,  it  is  good  enough ;  for  againft  this  exprefs  mention  iii 
the  deed,  no  averment,  nor  evi4ence  (hall  be  admitted  ;  refolved 
per  tot.  Cur.  dearly,  and  judgment  accordingly,  Mo«  569.  pL 
777.  ^  Trin.  41  Eliz.    Fifliei*  v.  Smith. 

4.  Albeit  no  valuable  confideration  be  exprefled  in  the  indenture^ 
yet  if  any  were  given,  the  iame  may  bi  avtrrgdy  and  the  land  does 
liifficientfy  pafs.     2  Inft.  672. 

5.  If  a  died  be  Jbewed  in  courts  or  in  the  cuftody  of  the  Ckwrt^ 
and  by  mifchance  the  feal  is  broken  off^  the  Court  Audi  inrol  the 
deed  in  court  for  the  avail  of  the  party.     2  Inft.  676. 

7  M^d.  77,  6.  In  declaration  fett^ng  forth  an. indenture  of  bargaj|n  and  Urn 
t'S' ri^^'vi"-**  '"""^"^^j  *^  '5  ^^^  enough  to  fey  that  it  was  infollea  yuxtafornuan 
tion  waa  *  Jf^tuti^  but  it  muft  llicewife^rii;  in  what  courts  that  the  Court  may 
afEcmcd.-  know  whether  it  be  duly  inrolled,  and  chat  di?  piuty  may  knoif 
where  to  fearch  for  it.  Cra  J.  291.  pi.  9.  Mi^h*  9  Jac.  B.  R« 
Warley  v.  Purfcy, 

7.  An  inrolment  was  pleaded  to  bf  made  heforg  T.  a  Jufiia  of 
peace  of  the  Weji  Riding  in  Yorkjhire^  and  W.  clerk  of  the  peac^ 
there  ;  it  was  held  clearly,  that  though  the  words  of  the  flatuti 
euro  (before  the  Juftices  of  peace  of  the  c^nty)  yet  it  wiU^fen^ 


liefom  a  Jufttee  cf  peace  of  the  Weft  Riding,  if  die  lands  lie  tberef 
^ob.  128.  pi.  163*  Hill.  13  Jac  iPerkin  v.  Perkin. 
.  8.  J.  lea/id  for  years^  nndering  rtnt  half  yearly,  and  afterwards 
^argaimd  and  f$ld  ibi  nvirfion  by  deed  hearing  ^aU  iifhrg  fbf 
fent'day^  but  the  rtnt^day  incurred  btfore  the  deed  was  tnrolled ; 
in  5fe|>t  for  tbis  rent  the  bargain^  d^flqred  iipon  tbi$  deed,  and 
averred,  thai  it  was  inrglle^  wifhi^  the  j&f  mentis^  according  t$  fke 
fatute ;  exception  was  taken  to  the  iilecKanttion,  becaufe  the  plain* 
tiflFdid  net  Jb^^  whether  the  deed  was  inrelied  hefore  or  after  th^ 
rent' day ;  but  the  Court  agreed  that  it  is  well  eifOMgh  it  being 

E leaded  to  be  acpording  to  the  ftatute  }  and  if  it  was  not  inrolled 
efore  die  rent  was  due,  that  ought  to  be  fhewn  by  the  flefendant^ 
Lat.  157,    Trin.  %  Car.    Hall  v.  Dewe. 

9.  In  debt  for  rent  the  plainjtiiF  declare4  on  a  leafe  for  years  Sty.  34, 
tfiade  byjhrangfr^  Vfho  by  a  certain  indenture  debito  mode  irrotuiat*  ^'^l**^^ 
in  Chancery,  jfoid  the  reverjion  to  the  plaintiffs  upon  nil  debet  'ju3J[^^ 
pleaded,  the  pfaintifF  had  a  verdi£k ;  but  the  judgment  was  afrefted,  afiervardt 
becaufe  he  did  not  fet  forth  that  the  inrolment  was  within  fix  'fjl^^ 
months^  nor  fecundum  formam  Jiatuti ;    and  though  it  was  uid  \^    *~ 
(debito  modo  irrotula^*}  that  would  not  help,  becaufe  it  might  bf  cbaiigebsr 
fo  at  common-law  \  and  verdid  could  not  make  the  declaration  f,'^*"J^*^ 
good  for  wafit  of  a  convenient  certainty  for  the  foundation ;  and  pifadcd,bii| 
dierefore  on  great  deh'beradon  adjudged  ag^unft   the  plaintiff,  didnocfty^ 
All.  19.    Trin.  23  Car.  B.  R.    King  v.  Somerland.  feiidlTm 

formam  ftatmi,  nor  that  there  was  any  attornment.  The  Court  held  this  nanghr,  and  that  the 
Taying  vlrtwit  evjut  b*  mmt  ftlfidt  will  not  help  it.  Cart.  921.'  Pafch.  '93  Car.  a.  C.  B* 
Anon.  I  The-  rcpoiter  (ayt,  qiwreif  after  a  vcidids  for  t|ieca(r  'hcrq  waa  vpoa  demurrer* 
Ibid. 

10.  A  bargain  and  (ale  ^/«4^^  of  rent,  but  without  Jetting  forth  Vnit.sot« 
any  conftderationy  is  ill,  but  upon  iflue  of  non  concemt,  the  want  JJ^"*.'^-^ 
of  t  letting  it  fordi  is  cured  by  verdi£l ;  for  it  (ball  be  Intended  to  iMnaS.C. 
De  proved  on  the  trial}  and  jud6;ment  accordingly.     Lev.  308,  •^^p* 
309.   'Hjll.  22  &  23  Car.  2.  B.  R,    Mannington  v.  Guillims.       ^^^^ 

Raym.  aop.    Gnilltama  v.  Mannington*  S.  C  mentioni  the  deed  at  duly  inrolled,  but  it  bein(( 
pleaded  by  way  of  bargain  and  fale,  and' that  by  virtue  thereof  and  of.  |h(  ftatnte  far  tcaniCerriag 
•  of  ufca  into  pofei&on  be  waa  fcifedt  and  yet  ali^ei  no  confidcnuooi  not  fo  much  at  pro  qnadii^ 
peoinis  fummai  it  is  not  good. 

1 1.  When  ^  m^  in  j^XeT^ingfets  forth  his  title  by  a  comeyance 
in  which  are  the  words  give^  grants  relafe^^  confirm^  bargain^  fell^ 
|kc.  he  muft  expreft  to  which  of  them  he  will  uie  it  j  per  Twiiden* 
Vent.  100.  Hill., 22  &  23  Car,  a.  B.  R.  in  a  note  at  the  en4 
ft  thecal* 

12*  10  Anna  caf^.  i^.  5.  3.  JFbere  in  i(ny  declaration^  avowryi^ 
bar^  or  other  pleading  whatjoevjtr^  an  istdenture  of  bargain  and  fate 
\nrolied  Jhall be pleqfUd^'yjith'a  prbferf  hie  in  Curia,  the  perfonfi 
pleading  itj  may  produce  a  copy  of  the  inrolment  of  the  bargasn  and 
fale  \  which  being  txMo^\ntd  with  the  inrobnent  aiid  figned  with  th» 
proper  officer,  and  proved  on  oath  to  be  a  true  copy^  fiall  be  of  the 
fame  \ffe&^  ojs  if  tag  ^iptsat  indntttj/re  tf  bargain  and  fale  wera 
produced* 

PforideJ 


^6vHci  fiat  tbh  itH  jifah  txc^t  rive  trxy  l)Hic?fit  Jft  plcarffr^ 
#r  deriving  atitJc  tt>  arijr  rent,  trfcVJ  hath  riot  •fey!  ^iti^^  w^  JeytcS 
wfArn  twenty  3Wrs  nkxt  before  tte  tdmrof/i/cB  pUadinj^  mt  de* 
riving  M  tiftf. 

'  For  mete  of  Dec*  In  gwiml,  fee  Jpftfttf,  ^fltolintnt,  «i« 
pthcr  jiiropcf  Titles, 


8l>eet, 


(A)     How  fer  protcfted. 

I,  TF  deer  «re  illlttf  in  an  incisure  which  is  n^  pari^  the  ourncr 
.  X  fludl  recofner  damages*  Kelw.  ip}.  21  Hv  S.  . 
A^  if  i  9«  If  a  deer  goes  out  QfM  park^  though  it  be  in  the  Kixig's  cafe, 
JT*!,**  •^  yet  it  is  lawful  for  the  owner  of  the  \o\\  to  take  it,  if  it  be  ii\ 
Kiirt  Ihe  P**ce  where  the  deer  hath  chift  and  rfc-chaft^  Tit.  Cue. 
4fti3&fai*    !Pc()h.  X^U  in  the  £arl  of  Horthambedaild's  cafe^ 


]aM,lh^^htlie«uo  aulht,  or  oM  to  pale  a^aioathe  fercft,  vet  ncttb^  the  forcfter,  or  anf 
flMccin  t^c  t)iedl  outt  tor  ^w  the  King  iiaa  no  property  in  them,  bccauTc  thcv  ace  wlW^c^^ 

fer-BrnAb     Kclw. «.    Mich,  i^  H.  7.^ Owner  isi  tami  ihay  hunt  fnch /orr^  /rrr,  ind  if  ^^ 

^itr  flf  10  th^  fterlU  tAcI  lb«  hbtttfds  pur Ai<  them,  -he  ought  14  ^aU  in  hM|  da^^  ma4  £0  be  9ay 
|ptt^.  fttf  <Maiil|c  j.  f oplk  ft<N.    Paieh.  a  Car,  B,  JiU 


^e^ 


(    4»3    ^ 


Wtm^Minu. 


(A)    Proceedings  againft  Dcer-Stcalcr$, 
and  Exceptions  to  Convid):ioiiSff 

If  'T^HE  method  rf  proficuiUn  9n2and  ^  W.  and  M.  la  dc(  it  ^LtO^ 
JL    Holt  Ch.  J,  is  thus,  viz.  The  pcrfon  conviacd,  if  fr^inii  %^^^^ 
may  be  detained  in  cuftcxly  two  days,  in  which  time  the  Jufticc  v^.^^]  s.^C, 
'  f^Mght,  by  warrants,  &c.  at  his  difcretion  to  make  what  inquiry  be  The  King 
can,  fo  as  to  inform  and  fatisfy  himfclf  whether  the  penalty  maf  v.Chaloii*^ 
be  levied  by  diftreis  \  and  if  he  finds  there  is  nuhing  U  £ftr^n^ 
then  be  niuft  make  a  record  thereof  by  way  of  adjudication^  viz* 
^at  it  aff  earing  to  him  that  the  forty  hath  not  any  goods  by  which 
the  penalty  may  be  levied  by  diftrefs,  therefore  in  purfuance  of  that 
Jiatuti  he  doth  award  him  to  frifon  (at  the  end  of  two  days,  but 
not  before.)    If  the  perfon  is  abfent  when  convidled,  then  the         .    . 
Juftice  muft  make  a  warrant  to  diftrein ;  and  if  there  is  nothing 
on  which  a  diflirefs  may  be  made,  then  after  two  days  he  rauft: 
roaku  a  recora  thereof  ut  fupra,  and  then  iflue  out  his  warrant  of 
commitment.    Carth.  509.    HilL  1 1  W.  3.  B.  R.    The  Kiflg 
y.  Chandler.  t 

2.  Information  on  the  ftatute  of  deer-fiealing*    Exception  was  *  Showi 
faken  to  a  witnejs^  becaufe  he  was  party  and  profecutor.     The  Jnd'ffme 
exception  was  over-ruled.    Comb.  35.    Mich.  2  Jac.  2.  B»  R.  exception 
^he  King  v.  Drake.  ^^^^^  »««* 

^    ^  to  ih«  the 

Coon  ftuck  a  Iktle,  aod  Ld.  Harbcit  dcchrcd  it  aii*«afofiable  that  it  dioiM  be  fe,  bat  here  wa^ 
•  parclcuUr  law  which  made  the  ofiience«  and  crcatea  a  particols^  form  pC  proceeding ;  and  per 
'         ■     *  ■  *  ■         '  *  .    .    .         '   .  iineffeaj  and 


Wylheos,  J.  the  two  JuUicct  of  peace  are  fole  judges  of  the  credibility  ot  the  wiL , 

4e  aU  the  Court  delivered  thieir  opiniotu  feriatim  dc  feparaiim,  that  it  wia  well  enough  $  et  fit 
|Mp  allocttiur.  ' 

3.  Onaconviftionof  deer->ft^ng|  exeeption  was  taken,  1% 
That  two  Juftices,  upon  a  filigle  oath,  have  conviSled  a  man  for 
peaking  and  entering  a  park^  and  courfing  a  doer^  and  impofmg  2ol. 
penalty  for  it ;  whereas  there  is  no  ftatute  againft  breaking  the 
park ;  and  the  offence  by  13  Car.  2.  cap.  10.  is  courting,  Ut. 
and  the  penalty  they  have  impofed  is  pro  offenfo  praed.  general! v; 
}>ut  the  exception  was  difallowed,  anid  it  was  anfwered,  that  die 
tyflPence  was  hunting  the  deer.  2  Show.  490,  Mich.  2  Jac.  2* 
^.  %..  The  King  v.  Drake. 

4.  2dly,  They  have  wot  faid,  that  we  did  coarfe  withoott  their 
fOi^tni^biaonfytbaf  wo  did  brook  tb^  parkwitma  iioinonfoMti 

IK>W 


now  we  might  break  die  ptrk  without  dieir  con&nt,  and  have  their 
confent  to  aunting  hotwithftandinfl; ;  thofe  words  without  confent^ 
can  never  ^o  to  the  whole ;  for  if  it  is  not  placed  in  the  begin- 
ning, nor  ui  the  end,  but  only  in  the  firft  claufe,  defehbing  the 
manner  how,  juft  before  the  adverb  iHicite ;  then  comes  the  other 
claufe,  &  ununi  datnam  illicite  fugaverunt  \  but  thi$  exception  waa 
difallowed  \  for  the  abfque  conienfu  fhall  go  |o  the  whole.  %  Show« 
490.  S.  C. 

5-  idiyyTh^thtTesLrcftueralpmaltUs/hrone^^urfiHgl  whereas 
tiie  defign  of  the  ftatute,  by  the  dividend  of  the  penalty,  feems  ta 
f  424  3  ^  ^y  ^^  V^^  ^  fati^fa£iion  for  the  deer  fpoiled  ;   but  this  excep-? 
tion  wa6  diullowed ;  for  by  the  words  of  the  ftatute,  every  feven} 
perfon  forfeit^  aol.  a-piece.    2  Show.  490,    King  v«  Drake. 
»Sbow4  6«  The  defendant  was  indided  at  a  quarter-feffions,  for  break* 

i55*P^4i9*  ing  a  parl^  and  taking  away  a  deer  de  bonis  U  cataliis^  &q.  lA,  £^- 
lac.  •/  ception,  Becaiffe  one  cannot  have  fuch  a  property  of  a  deer  in  a  pari^ 
S.  C.  Cx-  .  as.  de  bonis  &  catallis.  2d,  It  is  extitit  frajentatumy  for  oxijiiu 
ccpion  wu  jj^  That  tho  fri€€  is  quadragint\  But  it  was  anfwcrcd  by  the 
t^aufc  rfi  ^ourt.  I  ft,  The  offence  is,  killing  the  deer,  &c.  which  is  well 
laaiameot  laid,  and  de  bonis  &  catallis  is  furpSufage.  2dly,  Extttit,  or  ex-» 
coocludcd  ifl^jT  jj  gQ^  Ijq^i,  wavs.  ^dly.  It  is  good  without  any  price. 
mMTfiiin^  0\tK%  Co;  £nt.  362.  And  the  ihdi^lment  was  confirmed.  Comb^ 
li^amitbcra.  69.  Mich.  J  Jac.  2.  B.  K.  The  King  y.  Foot. 
(ore  ii«ugbc» 

bectufe  there  wm  no  ttatutc  againft  brci^king  Uie  park,  but  oiU]r  agtinft  chafing,  baottnf.  umI  kilk 
|Rg,  &€•  but  the  Court|'wUhottt  any  inrwer  to  the  cju:epiioni|  rcfijired  to  Qua%  it,  vid  bid  tbcoi  (% 
Bka^  gr  dcifior. 

7.  Three  were  convtded  of  deer-ftcallng  o.n  the  lateaA*  ona 
on  his  confeffion,  and  two  on  evidence,  and  the  judgment  Taitht 
diat  all  thru  were  unviSt  dt  ftparaithus  ojfenfis  ly  confi^ion  amf 
tiftimoTtf^  and  held  good  reddendo  (Tngula  (mguiis,  but  for  another 
^eptioi)  (vn^tus  in  parcttlum)  the  conyi^ion  was  quafhed^ 
Cumb.  233.  Hill.  5  W.  &  M.  In  B,  R,   The  King  v.  Mbfclj. 

8.  The  defendant  was  oommHted  (upon  a  ^nvi^ion  f^r  decr^ 
ftealing)  for  a  jtar^  and  till  fuch  tirm  as  he  Jbould  be  fit  in  the  piU. 
i^ty  i  vrfaereas  the  oQfays^for  a  year  aniy^  and  therefoiv  he  was  dif* 
^barged.   Comb.  305.  Mich.  6  W,  and  M.  in  B.  R*  Clark's  calc. 

|Modt|a^.  9,  Upon  a  con  virion  fo/  deerx^ealing ;  Northey  took  except 
faififted^thaf  ^®"'  ^^^  whereas  by  the  ftatute  the  ofFcnder  ought  to  be  profecutei 
•ntafonne-  witbin  twelve  months^  which  muft  be  underftood  lunar  months^ 
lioa  !•  00  here  the  ^enfii  was  14  Jugtifli  7  ^  3.  the  canvi^n  13  AuruP\ 
?ndtinhe  8  W.  3.  Indeed  it  is  (aid,  Ipfo  B.  4ebiu>iiV>do  profecuf  kifca 
party  waa  12  menfcs  poft  qfFenf*.  The  Court  feemed  to  allow  of  the  ex4 
MX  P^^^.  ception.  Holt  faid,  here  is  a  fpecial  jurifduStion  oeyiriy  iiet  up,  and 
5n*twewlf  ^^  kaown  in  law  bcfqre,  and  thef efore  the  aS  muft  be  ftridlj 
■lontha  af-  purfucd,  and  muft  appear  to  be  fo,  they  need  not  fet  forth  every 
tsrtheof-  ftep  of  d)eir  proceedings,  but  fo  much  that  it  maya|](>ear  to  be 
»Uud7bot  dc^ito  mddo  in  refpedl  of  time^.&c;^  for  perh^^tt  they  might  con- 
it  was  an-  ftrue  twelve  months  to  be  all  one  with  a  jrear«  Cooib.  439. 
Iwered  and  Trim  o  W.  3.  B.  R.    ITie  King  v.  Peckham. 

tktt  the  record  fctUi»nb,  tint  tht  ddtnduit  d«bilo  inodo  fectwditm  fornain  ftttoti  comridoi  futr, 

which 


ililntti  U  w«4t  inboghi— i^Carth.  406.  S.  C.  aod  this  differcace  wti  ttlelK,  to  whkli  the  Court 
•creed,  vi£.  Where  time  mcatioocd  in  any  fta(ute  if  «xpreffcd  by  the  year,  half  year,  or  quarter 
^?  a  year,  it  11  always  computed  in  taw  by  folar  moncbt)  (via.)  twelve  ealeodar  mootfts  for  a  yeari 
but  where  montha  are  mcationrd  in  a  ftatute,  and  not  years,  thofc  are  always  computed  by  the 
iDOon,  (vift.)  four  weeks  to  the  moo^ ;  therefore  this  Uatute  appbinting  the  prolecutton  to  be 
within  twelve  months  after  the  h€t ;  and  twelve  lunar  mootha  being  cjtpcied  betbrc  any  prefccia^ 
tioo,  for  that  reafoo  the  convidion  was  qualhed.        * 

10*  On  a  warrant  direAed  to  all  conftables,  it  is  the  (kiile  3^  it 
direded  to  each  particular  conftable,  and  every  one  is  bound  to  exe-^ 
iute  it  in  bis  particular  jurifdi£Hon  \  but'  if  one  conftable  returns^ 
chat  he  has  no  diftrefs  in  tie  county  at  large,  it  is  ill.  12  Mod. 
314.  Mich.  II  W.  3.    King  v.  Chaloner. 

^   II.  F«  was  convi($ed  in  a  fummary  miv  on  the  ftatute  of  deer-  sLd.Rayni, 
ftealing;  to  which  it  was  otgefted,  ift,  That  it  did  not  appear  on  ^*E-  7^«- 
the  record  tbat  the  defendant  had  any  notice  to  come  and  make  hif  u'me  po^otV 
defence^  et  citiitio  eft  de  jure  naturali,  that  none  be  convided  with-  io  not  ap- 
out  an  *  opportunity  of  making  defence ;  quod  Cur'  conccdit.   But  §*.*''•       ^ 
this  being  by  perfons  by  law  intruftcd  with  the  adminiftration  of    L4^5  J 
jUftice,  we  will  intend  they  have  proceeded  regularly  and  legally) 
if  the  contrary  appear  not.     2dly,  Not  (hewed  to  be  the  offence, 
defcribed  by  the  ftatute ;   for  it  is  not  faid  tbat  deer  were  ufualh 
kept  there  for  ten  years  before.     Per  Cur.     If  that  be  notorieufiy 
Jhtofvn^  it  need  not  be  averred.     3dl  v,  It  is  laid,  we  killed  the  deer 
without  the  confent  of  the  owner  on  juch  a  day  \  fo  they  tie  up  tht 
want  of  cotifent  to  the  day,  and  that  is  ill,  for  the  confent  might 
have  been  given  the  day  before  to  kill  the  deer  the  next  day,  and 
then  it  would  be  a  lawful  killing,  though  in  ftridnefs  without  die 
owner^s  confent  on  that  day.     But  per  Cur.  a  confent  to  day  ta 
kill  a  deer  any  day  for  a  month  is  a  conient  for  every  dav  till  it  be 
executed  or  revoked,  which  cannot  be  till  notice.     Laftly,  It  was 
moved  to  ft  ay  the  affiming  the  convi£Hon^  becaufe  there  was  an  in* 
formation  for  perjury  againft  the  witnefs  on  whofe  oath  it  was,  till 
that  were  tried.     But  neverthelefs  it  wad  confirmed.     12  Mod. 
.  453.  Pafch.  13  W.  3.    The  King  v.  Ford. 

12.  Exceptions  to  a  conviAion  of  deer-ftealin^,  where  the  fa£}  j  Mod.  jff^ 
was  laid  to  be  done  in  firejia  ufitata  for  keeting  deer^  and  tbat  the  78-  S.  C. 


defendant  killed  a  deer  without  confent  of  the  keeper  j   and  infifted  'Jg?^ 
that  ufttat.  might  be  meant  of  a  long  time  before,  and  there  might  affirmed' 
be  the  confent  .of  the  ranger ;   fed  non  allocatur,  for  the  leave  of 
the  ranger  is  the  leave  of  the  keeper,  and  (ufed)  fpeaks  the  prefent 
time,  as  well  as  time  paft«     i  Salk.  377.  pi.  22.  Mich,  x  Ann. 
B.  R.    The  Queen  v.  Smith. 

-13.  In  a  convidion  of  deer-ftealing,  it  was  agreed,  ift.  That 
the  fa£i:  in  the  convidion  need  not  be  laid  contra  pacem\  for  mere 
form,  or  form  or  formality  is  not  required  in  thefe  nor  any  other 
fu  nrnary  proceedings,  et  per  Northey  Attorney  General,  This  is 
r.c:  th:^  King':  prcfccutiorty  (he  can  have  no  fine^)  but  the  profecution 
of  ir;t  ;  .rcy,  and  this  is  the  mensorandum  of  what  the  juftice  had 
dr  :  ^jx  matter.  X  Salk.  378.  pi.  23.  Mich,  x  Ann.  B.  R. 
"J  he  ' '  -^     .'    (  .landler. 

\  \.  <  V',  .f:«.  ^',  That  inter  fueb  a  day  and  fuch  a  day  he  killed 
tl'tec  dii)  it;  good  \   for  if  a  day  certain  were  alleged,  the  informer 

is 


wU 


18  11^  tied  up  tir  (hat ;  now  in  theTe  cafes  he  is  miftnedi  to  ^rf 
ivi(knce  of  a  killing  ivithin  thefe  iays^  fo  that  it  is  more  certain  ^vA 
better  for  the  defendant,    i  Salk.  ^78.  in  S&  C. 

15.  Thirdly,  That  an  Unlawful  kiUing  is  fuflWcnt,  and  Tetmri 
l^tjit  forth  a  buntings  ntr  bow  the  din  was  tiOed.  1  Salk.  378* 
in  5.  C, 

i6«  Fourthly,  Th^t  ide9  €M/iJ^^ntM  4ft  fuoi  coin^us  ^  witfi- 

ovit  it  quod  forisfaciity  is  fiifficient)   for  the  ftatute  gives  that  \tk 

confe^uence,  and  the  judicial*  part  ends  at  the  convi^lion ;  the  reft 

i»  ohly  confeqjience  and  execution*    i  Salk.  378.  in  S*  C. 

iThiiiotlie       17.  Fifthly,  That  if  the  awmr  of  tbipark  dies  htfort  ixncutioitf 

ptrcotbdU   2pd  the  qonviAion  is  affirmed,  here ;    bis  executors  fimll  httite  i 

•^^cofth^  li^arifaaas  {\  fed  videtur,  it  muft  be  upon  affidavit^  and  thend^e 

seporuf.      matter  fuggefted  on  the  Roll)  fo  may  the  churchwardens  without 

iiiggeftion  or  feire  facias,  and  fo  may  the  King.     X:  Sadk.  376. 

x8.  A.convi£lLon  againft  the  defendant  for  killing  deer  wo^  re- 
moved into  this  Court  by  certiorari,  and  was  quafhed,  becaufe  is 
was  Gitd  only»  that  he  killed  deer  in  ^odftm  loco,  where  they  had 
been  ufually  kept,  and  did  not  lay  indofed*.  2  Ld«  R«ym<  Rep* 
*r4261  79i»  Trin.  i  Ann.  B.  R.    The  Qu^een  v.. Moore, 
A  conviau       19.  It  was  moved  to  quaffi  a  conviSlion  of  deer^ftealing  on  3  &  4^ 
2Sa*^***     W,  &  M.  taken  by  a  jujlia  wbo  entered  into  a  glo^er's^boufi^  anl 
Jennings     fi'^V  ^  dur-Jkin^  aflflcd  him  how  he  came  by  it  ?  the  gkvtr  faid^ 
Kad  Ikint  in  he  bonght  it  of  J.  S^  who  mt  giving  a  good  atcountof  himfflf  w^r 
hit  cuftody,  cinvUied.    ♦  And  the  Court  held,  that  the  juftice  might  cnttt-  and 
b^Vt^aube'  o^y^&  the  perfon  that  fold  it ;   for  the  iiatute  might,  be*  eafily 
Ikint  were    ovaded,  if  the  deer-ftealer  could  difirbarge  hinifelf .  by  a  fale*   t  Salic^ 
wf  uiit  3*3*  ^'  32"  '^"'^"  'f  ^™*  ^'  ^    ^^"^  Qs^tn  v*  >nning$. 

ftiflicient,bot  WM^aiibedt  f«r  thtt  coavt&ioa  muft  be  tiken  ftjrtftty.'  MS.*Rtp.  TvM*  7*Ata: 

10.  Upon  the  ftatute  of  3  &4^  W..&:M.^  the  qu^)on  was# 
whether  Juftices  of  Peace  might  convi£t  tbeofinder  isthis  ah/huty 
ufM^  his  difauU  to  appear  afier  having  been  dufy  fumnmked\  and 
after  feveral  arguments  infoveral  terms^  the^Couvt^bridthMfUhef 
might,  and  the  convtAion  adjudged  good*  10  M6d;  7J^  Triit. 
13  Ann  and  341.  M!«h#  3*  Geo.  and  ibid^  378^  ifiil#  3  Geo^ 
Br  R.    The  Queen  v.  Simpfon^ 

a  I.  An  information  granted  againft  twoJu^isfotemvUihif  ^ 
ferfon  of  dter^Jiealing^  becaufe  he  had  in  hts  cnJMf  f/har^  buck^i^ 
drejfedinto  leathery  and  made  a  third  perfon  give  bondififf  poj/ffUnt 
of  the  forfeitures  for  buck-ikins  ttreffisd  into  leather  are  not'witbinf 
the  ftatute  any  more  than  a  man's  h&ving  a  pdirof  buff  bkieeebes^ 
They  muft  be  ftefh  raw  ikSnSr  Pafeh.  a  Geo*  B.  R.  TheKiof 
Y.  Sadler. 

22.  ComtStion*  upo»  deer-fleaKng  foafikd;  becaolb  it  did  ^ 
appear  when  the  dor  was  kilfod^.^sMd'  the  profecueion  nmft'  ^ 
within  a  year.    MS.  Cafes  P.  2  Geo.  B.  R.   The  Kir^pr.  DlH- 

23.  The  defendant  was  convkEted  vpoh  thb  3  and  4*  W.  and  M« 
cap  la  for  kiBiiig  deer  in  th#  Bifliop  of  Winchefter's  Patk^  ex- 
ception 


t^eptfon  tnp  Ukeato^tbe  convifftipq,  xft,  Bccaufe  U  ^t  forth  that 
y.  S.  i9Qi  an  sath  Uk  faf  the  trufb  concerning  the  premifles  &  Jic 
Jurat*  txijUif  duU  depimt  i^  jurats  without  {^yingjfopra  facraTntut" 
/mm  pr4fJi^f$piy  which  it  w^  faid  was  n^cflary  to  make  what  b» 
ryirore^  to  appear  to  be  fw.of  n  in  pmfuapce  of  th.e  o9th».  w^ich  hQ 
took  to  declare  the  truth  upon  the  premiiesi  for  it  might  ie^  that 
what  he  did  dtp^ft  was  in  purfuance  if  an  Mth  extrajudicially  ixdmi' 
niftrid^  and  fo  the  unceriaintj  would  prevent  bis  being  convicted  rf 
perjury  if  bis  oatb  was  falfe^  but  difallowed  per  tot*  Cur.  and  it  was 
held,  th^t  the  words  in  the  convidion  did  fufficiently  (hew,  thaC 
what  he  depofed  was  in  purfuance  of  the  oath  aforementioned,  and 
as*  certain  as  the  entry  of  allverdiSs.  adly,  Bccaufe  \z  faid^  that, 
the  defendant  poB  fummonitienem  ei  debito  mode  fa^  appeared^  but- 
did  net  Jit  forth  toe  day  of  tffe  fummon^^  nor  that  it  was  tf  anfivfr 
to  thai  information^  both  which  it  was  faid  were  necefliiry;  the 
.(jrft  that  the  Court  might  judge,  wl^ether  the  defendant,  had.  a 
reafoiuble  time  to  prepare  fof  his  defence ;  the  fccond,  that  the 
<i^fcndant  might  know  what  to  anfwer  unto ;  but  the  Court  over- 
ruled the  exception,  and  held,  that  debito  modo  fummonit*  was* 
fufficient,  and  that  it  was  the  common  form,  and  that  in  this  cafe, 
there  was  no  need  to  mention  any  fummons,  becaufe  the  defendant 
appeared,  and  that  it  had  been  often  fo  adjudged,  and  tbat  his  ap- 
pearance and  defence  m^ade  the  other  part  of  the  exc/eptlon  vihoWf 
^roundlefs.  3dly,  Becaufe  it  faid^  that  cauTa  information*  prad^  &. 
tfiformation*  prad  if  evidentia  per  prad»  j.  S»  (ivh^  was  the  wit- 
nefs)  audit*  if  phne  intelUSi\  whereby  it  appeared,,  that  the  ca^fo 
of  the  information,  &c.  was  heard  and  undcrftood  by  the  witncfs,^ 
but  did  nof  appear  that  it  was  heardy  Sic.  by  tb/  defendant ;  but  the 
Court  dilallowcd  this  exception,  and  held,  that  per  praed.  J.  S.  re- 
ferred to  evident*  and  not  ta  audit*  Stc.  and  that  audit*  &  intelleft* 
extended  to  every  one  that  was  prefcnt  and  concerned,  and  that 
the  fubfequent  words,  viz.  that  the  defendant  was  fpoke  to  by 
the  juftice,  if  he  had  any  thing  to  fay  why  he  fhould  not  be  con- 
vi(2ed  of  the  premi/fes,  (heWed  that  he  was  fufficiently  acquainted 
with -the  matter,  M.  8.  Evre  faid,  that  it  would  have  been  bet-  L  4^7  3 
ter,  if  indead  of  per  pra:d.  J.'  S.  it  had  been  per  praed.  the  defend-^ 
ant  audit*  &c,  MS.  Rep.  Trin.  4  Geo.  B.  R.  The;  King  v., 
Coldham. 

24.  The  defendants  were  feverally  convi£>cd  of  dcer-ftealing, 
upon  the  3  &  4  W.  3.  cap.  10.  Two  exceptions  were  taken  to 
both  the  conviQions ;  I  ft,  Becaufe  the  perfon^  upon  whofe  tcflimo^ 
nies  the  defendants  were  convi^ed^  appeared  fo  be  of  the  fame  parijb 
where  the  fa£ls  were  committed^  and  fo  might  be  entitled  to  part  of 
the  penalty^  and  confequcntly  not  indifferent  and  credible  witnefle«. 
The  Second,  becaufe  the  judgment  was  onfyy  that  the  defendantg 
Jbould  pay  30A  whereas,  it  ought  to  hanie  been  for  30/.  or  tmprifonm 
ment^  Ifc,  but  both  were  over- ruled  per  tot.  Cur.  the  firft,  becaufe 
the  Juftice  of  Peace  hath  averred  them  to  be  credible  witneft'es, 
tnd  it  doth  not  appear  that  they  were  of  the  poor  of  the  pariih^ 
The  fecondy  becaufe  the  judgment  for  jol.  is  to  be  firft  given, 

and 


4*i  t>m4bitaimi 

ini  that  thil  exception  had  been  before  over-ruled.     MS.  HcpJ 
Mich.  5  Geo.  B.  R.    The  King  v.  VVilford  a^d  SaVige. 
.     25.  Record  of  convidion  for  decr-ftcaline,  was  entered  with- 
out any  judgment,  as  ideo  firisfaciat^  and  therefore   auaflied; 
,    '  Gibb.  124.  pi.  9.  Hill.  3  Gcoi  x.  B.  R.   The  King  v.  Hawkes. 

(B)    ^xecutlori;    How. 

Awl  ff  the  i^  /^W^  convi&ion  for  deer-ftealing,  the  ixuiitm  fliall  b«  by 
t-^rnuiu  .V^/A  Carth.a3i.Wclu4W.aiidM,inB.R.  The 
bona,  chctt   King  V.  Rogers. 

•fiuok  the  body.    See  13  Car.  1;  ciy.  10.    ibid. 

i.  It  was  agfeed  per  totdoi  Curiam,  that  deer-ftealer  was  mt 
U  be  irnpriftmd^  but  uponfailun  ^payment  and  dtftrefs,  12  Mod. 
3x5.  in  cafe  of  King  v.  Chaloner. 

3.  If  all  the  fuoi  were  levied  to  a  fmall  matter,  yet  the  party  for 
default  thereof  (hall  undergo  the  corporal  punifhment  too,  viz.  tae 
nillory,  and  a  year's  imprifonment ;  per  tot.  Cur.  12  Mod.  330. 
Mich.  II  W.  3«  in  cafe  of  the  King  v.  Speed. 

4.  F.  and  the  other  defendants  were  convi(Sed  of  deer-ftealing 
by  Juftices  of  Peace,  according  to  the  late  ad  of  parliaonent }  and 
the  convifficnsy  being  removed  tnt$  B.  R.  by  certhrariy  were  there 
tttnjirmed.  And  after  the  confirmation^  and  before  execution  awardtd^ 
the  perfoot  who  was  as  weUthe  infomur  as  the  owner  of  the  deer^ 
died\  and  his  wife  being  his  adminiftratrix,  fuggefted  his  death 
upon  the  Roll,  and  that  £e  was  admnijlratrix^  and  upon  that  fued 
a  levari  facias  upon  the  (aid  convictions,  confirmed  as  aforefitid,  to 
levv  the  penalties  ;  which  were  levied  accordingly  by  the  (herifly 
and  di(bibuted  as  the  ftatutc  direds.  It  was  moved,  that  this  exe- 
cution (hould  be  fet  afide  as  irregularly  obtained,  ift,  Becaufe  a 
levari  facias  does  not  lie.  adly,  Becaufe  the  execution  ou^ht  not 
to  have  been  fued  by  the  adminiftratrix  without  a  fciri  facias^  &c. 
But  as  to  the  firft  ob^edron,  the  whole  Court  held,  that  a  levari 
fiicias  well  lay.  But  they  held,  that  this  execution  was  irregular ; 
becaufe  in  no  cafe  where  the  parties  to  the  judgment  are  cnanged" 
ought  execution  to  be  fued  by  any  other  without  a  Tcire  fiicias. 
Wnereupon  reftitution  was  granted  of  the  money  levied!  2  Lord 
Raym.  Rep.  768.  Pafch.  x  Ann.  B.  R.  The  Queen  v.  Ford^ 
&al'. 

T  d.^8  1      5'  '^^  defendant  was  convifted  of  dcer-ftealing,  and  a  war- 
si  d.Raym.  rant  was  awarded  to  the  conftable  to  levy,  &c.     He  accordingly' 
Hrp.  9»Q.    dsjirainod,  and  then  came  a  certiorari  to  remove  the  conviftion, 
^  mao*^.   ^^  ^^  **^  ^^^^  removed^  the  conftaile  fild  the  goods^  hut  would 
laiia.iici. "   ^^^  p^^  with  the  money ^  or  return  the  warrant.    And  the  Court 
held,  1(1,  That  the  confiahle  might  well  proceed  in  the  execution  ajiif\ 
the  certiorari^  becaufe  it  was  begun  before^  and  the  certioran  no 
more  ftays  it  than  a  writ  of  error  of  a  judgment  in  C.  B.  Itays  the 

fxecuting  of  a  fieri  &caas  already  begun  to  be  executed.    And  in 

tii^t 


that  ciSey  if  the  flieriff  returns  want  of  buyers,  C.  B.  majr  award  a 
venditioni  exponas,  notwitbflanding  the  writ  of  error  pending, 
adly,  That  this  Qfurt  had  no  power  over  the  warrant,  being 
granted  before  the  certiorari  iflued,  and  therefore  they  rifufed  fi 
make  a  rule  upon  the  ionjiable  to  return  it\  comparing  it  to  the  cafe 
of  a  writ  of  execution  delivered,  &c,  before  a  writ  of  error.  But 
they  (aid,  tbejujiicet  might  fine  hinty  if  be  would  not  return  his  tvar» 
rantj  or  deliver  over  the  money  to  the  profecutor*  i  Salk.  147.  pi. 
12.  Mich.  I  Ann.  B.  R.    The  Queen  v.  Nafti. 

6.  One  was  convidled  for  deer-flealing,  and  a  warrant  was  di« 
reded  to  the  defendant  to  levy  the  forfeiture  by  diftrefs,  by  virtue 
whereof  he  dijirairied  cattle^  and  fold  them^  but  before  he  paid  the 
money  to  the  profecutor,  he  was  informed  it  Was  dangerous  for  him^ 
to  fell  the  cattle ;  whereupon  he  rejlored  the  money  and  tbi  cattle^ 
and  now  the  profecutor  moved  for  a  mandamus,  to  compel  him  to 
pay  the  money  to  him  \  but  it  was  denied,  though  inftfted  for  him^ 
that  he  could  not  charge  the  defendant  in  an  afiion,  without  giving 
the  warrant  in  evidence,  which  he  could  not  doy  becaufe  it  was  in 
the  cuftody  of  the  defendant.  It  was  held,  that  a  copy  of  the  war- 
rant was  good  evidence*  6  Mod.  83.  Mich.  2  Ann*  B.  R.  * 
Morley  v.  Staker. 

7.  If  the  conftable  levies  the  penalty,  but  does  not  return  the  ■LH.Ri^-m. 
warranty  he  is  indiHable.  il  Mod.  53*  pi.  30.  Pafch.  4  Ann.  ^*^;Vnd?* 
B.  R.    The  Queen  v.  Wiatt.  HoU.ch.j. 

held,  that  it 
wat  not  neceitiry  to  fct  forth  the  coniri6Hoii  in  the  indiftment  at  Urge,  but  only  (bortly,  viz.  that 
liich  «n  one  was  before  fudh  and  fuch  Jafticca  coovif^cd  fccuodum  formAia  ftatuti,  Ik  iuperinde,  a 
tvarrant  waa  iflucd,  &c, 

8.  If  a  man  is  under  three  cenviSfionsj  and  his  goods  are  fufficl-  tLd-Raym. 
tnt  to  anfwer  two  of  thenu,  the  money  (hall  be  paid,  and  he  (hall  ^[^  \.*^^» 

Jiand  in  the  pillory  for  the  third  \   per  Holt  Ch.  J.  X I  Mod.  54.  &  s.  P.  Per 
Pafch.  4  Ann.  B.  R.  in  cafe  of  the  Queen  v.  Wiatt.  Cur. 

Q.  But  on  one  eonviSfiony  if  he  wants  but  2s.  in  the  whole^  the  «td.R4ym. 
juftices  cannbt  take  it,  but  he  muft  be  imprifoned,  ^ixi  Jiand  in  the  s.c  &sP^ 
pillory  for  it  afterwards ;  per  Holt  Ch.  J.  in  the  S.  C.  Per  icur. 


(C)     Alders  and  Abetters, 
Who  are, 

I.  TTPON  a  convi£lion  of  deef-ftealing  by  Jufliccs  of  Peace 
LJ  on  the  late  ftatute,  the  queftioa  was,  whether  one  not  pre^ 
fenty  but  procuring,  advifing,  and  abetting,  by  lending  his  gun^  dog^ 
i^c.  before  thefa£ty  (hould  be  faid  to  be  aiding  and  abetting  therein  i. 
Holt  Ch.  J.  inclined,  xft,  That  be  was  not  within  the  words,  not 
being  adually  prefent  at  tbe  fad,  becaufe  the  ftatute  is  to  be  con- 
ftrued  ftriiStly,  for  that  it  takes  away  the  privilege  of  a  better  trial, 
viz.  per  pares,  adly,  Becaufe  it  adds  a  farther  penalty  to  what  [  429  ]| 
was  an  offence  before ;  he  faid,  there  might  be  an  aiding  and  abet* 
tiii^  before  the  bJ3t^  viz.  by  advice^  &c.  or  in  the  fd&y  by  being 
TM^VIL  li  prefent  i 


4»>  £)ett»^teaiirtff» 

0 

prcfcnt ;  or  ^er  thefaD^  by  abating  the  farty^  lajrs,  Sde  D^-  x8*f . 

Co.  £nt.  50.     The  other  Judges  held,  that  aiders  in  the  fad 

would  be  principals,  aiid  then  aiders  and  abettors  would  mean 

nothing,  quod  Holt  negavit,  faying,  all  that  are  prefent  may  be  faid 

to  be  principals  as  to  an  a£lion  of  trcfpa&,  but  not  as  to  the  penalty 

of  this  (latute  \  and  this  diverfity  is  apparent  in  other  cafes ;    for 

one  aidilng  and  afllAing  upon  the  (Vatute  of  ftabbingj  (hali  have  his 

clergy ;    whereas  a  principal  {hall  not ;    fo  in  the  cafe  where  two 

went  to  break  a  houfc,  one  broke  it  and  entered,  the  other  ftodd 

upon  the  ladder  and  received  the  goods  ;    he  that  ftood  upoA  the 

ladder  ihall  have  his  clergy,  and  the  other  (hall  no<,  he  being  i 

principal.    2  Salk.  542*  pL  I.  Mich,  i  Ann.  B.  R.    The  Q^een 

V.  Nafti. 

7MnH.ii9.       2.  Rolfe  and  others  were  convifted  of  deer-ftealing  upon  J  and 

10138  s.c.  ^  W.  and  M.  cap.  10.  and  that  Whiftlcr  was  ilUcite  ^  injujfi 

ri)[i?mcnu    otixilians  ^  ojjijhns  praefato  Rolfc,  &c.  in  lllUita  l^  injujfd  vena- 

of  the  tione  (if  occojione  dama  prad»  viz.  perfuadendft  bf  incitando  prafet. 

l^^d^T^       f^  '^  *'^''  ^^^  f"^^  ^'''"»  ^^^  /^«^//Vfg-  dogs  to  hunt  and  kiil^  and 

thi^col'vic-  horfes  to  carry  away  the  faid  deer^  contra  formam  Jlatuii ;    arid 

tioo  good,    whether  this  was  an  aiding  and  afllfting  within  the  (latnte,  was  the 

but  Holt,  ^    qucftion,,    Powell,  Powys,  and  Gould,  Jufticcs,  held  that  it  was  j 

contra-^     ^ut  Holt  Ch.  J.  contra  held,  that  the  conviffion  ought  to  be 

11  Mod.«5.  quafhed,  for  that  where  a  ftatute  makes  that  felony,  which  was  nc»t 

P'-  3-  S- C.  j(q  2X  common  law,  aiders  and  abettors,  according  to  the  notion  of 

ihf^Court,    ^^^  common  law,  are  within  the  ftatute,  though  not  exprcllcd  3 

and  ad-       but  where  an  offence  at  common  law  is  only  made  more  penal, 

thrc*^T  a^    *>dcrs  and  abettors  are  not  to  be  undcrftood  of  fuch  as  aid  before 

conua  Ho?,  and  after  the  fa£l,  but  fuch  as  are  prefent  only ;    thefe  w^re  only 

Ch.  j.  chat  accefiaries  at  common  law,  and  arc  not  within  the  ai^ ;    and  cites 

thcdfcfcod.   ,  Cro.  478.  Dal.  II.  22.    Poftea  in  the  fame  cafe,  Holt  Ch.  T. 

ant  was  t^/  >  '        *•  *  ./ 

guiity,wuh-  fey,  he  held  the  lame  diverfity  with  this  farther,  that  this  is  to  be 
iQ  the  aa-  undcrftood  when  an  offence  at  common  law  is  made  more  penal 
D^'""^^*'*  by  a  particular  defcription  of  the  fac>,  and  not  under  a  genersd  de- 
842.  s.  c.  nommation  of  the  crime ;  as  if  this  ftatute  had  enadted  thefe  pc- 
wiih  ihc  ar.  nalties  on.  them,  as  trefpallers,  as  *tis  done  by  the  ftatute  de  male' 
ofThT"  fa<Storibus  \n  parcis.  2  Salk.  542.  pi.  2.  Hill,  i  Ann,  B.  R.  The 
judgM.and  Queen  v.  Whiftlcr. 

the  convic- 

uwii  was  confinncd  by  the  opinion  of  ihrce  JutViecs,  agaloft  the  opinton  of  Holt,  Clw  J« 

For  more  of  Dcer^Stcaling  in  gcneml,  Seethe  feveral  Statutes 
relating  thereto. 


SDrfault. 


(  4^9:  > 


8)0fattU«     Appearance* 


(A)     Ajspcartncci 
Whit  (hall  be  faid  an  AppcaraiicCi 

( I.  TF  the  tenant  or  defendant  be  in  Courts  yet  if  he  fays  that  It  f  Br.  Conii- 

A    will  not  appear^  this  is  noi  any  app^rance*     f  8  H.  6.  7.  ^ance,pi.i6, 

b.  8.  I  7  H.  6.  38.  b.  8  H.  6.  8.  adjudged..  Fi^Vh^oC 

ftult,  p).  •.  citei  $.  C.^*-Br.  Default,  pK  36.  cicct  S.  C« 
I  F:rmed»n  by  J.  S.  tgainft  H.  C.  who  wcic  ^c  iOiie,  and  H.  C.  yunprlfamr  in  B.  R.  and  the* 
deiBdndam  prayed  at  tl*  Jay  of  the  jury,  that  he  iftif^ht  be  brought  in,  that  he  might  not  take  the 
advantage  of  the  imprtfonnK'nu  hccatiic  he  did  not  appear,  and  it  waa  granted  him,  and  he  iuut 
Bnught  ill  ^jf  tb^  MarJ^i  in  nvari^  mnd  Wdt  JemandrJ^  mmJ  ^twtU  mtt  mppear^  and  Hvas  Sraygbt  tm 
the  Kift  and  Mahh,  demanded  yf  bim  If  he  %u9mld  appear^  who  fiid  na  ;  Babb  faid,  then  you  (hatl  not 
have  advantage  to  avoid  your  default,  and  petit  eupe  tUat  ax»arded,  and  the  demandant  prayed,  that 
kQ  be  entered^  and  fo  it  v/as^  and  prayed  upon  bit  prefence^  that  the  infueji  be  tdkenj  which  wai  de- 
ni€di'  ior  bit  prejf net  is  n«  appearance^  and  by  bit  iinn  appearance,  be  flull  be  intended  another 

Sirlbii;  and  alter  he  waa  fern  back  to  prifon.  Br.  Default,  pi.  33.  citea  7  H.  6.  38.— Br.  Saver 
efault,  pL  21.  citea  S.  C.  and  8  H.  6.  16.  and  that  the  Court  fent  him  back,  and  recorded  his 
prefence,  but  not  hia  appearance ;  but  if  he  h»d  hctnprifintr  t»  the  fame  Ceetrt,  hia  ippearance  had 
been  lecorded;  for  if  the  prefencc  of  the  prifoncr  ii  always  of  record  in  that  Court  to  which  he  ii 
prifoocr,  contra  if  in  another  Court ;  but  (ays,  it  fcemf  reafooable,  that  if  he  takes  advantage  of 
the  impriConmeoi,  the  other  (hall  (hew,  that  be  was  prefent  at  the  bar,  and  might  ha^e  appeared, 
and  would^dot.  And  Ibid,  cues  the  opitrtoa  of  Martin,  in  Allife  8  H.  6.  8.  at  the  end,  that  by 
this  fpecial  entry  made  for  the  prifoner,  that  he  was  prefent,  and  might  have  appeared,  and  would 
vntf  that  he  fliali  not  cjicufc  lus  dcfaul:  atccr  by  imprifoninent.— Fitzh.  Default,  pi.  1.  cites  S.  C. 

•[430] 
[1.  At  in  vckajjifiy  the  tenant  makes  default^  and  one  appears  for  ^^-  Default, 
'him  as  his  bailiff^ 2xA  the  tenant  comes  2x\ii  di/avotus  him  as  his  s/c.J.'*^* 
bailiff,  this  is  not  any  appearance  1    for  he  does  not  come  to  ap-  Fitsh.  De- 
pear,  but  to  di(avow  the  bailiff.    8  H.  6.  7.  b.  adjudged.]  cii«'s^  c*' 
[3.  If  a  man  brings  an  a^lon  againft  an  •  officer  of  a  Courts  he  ?h7pre.  * 
•ught  of  necei&ty  to  anfwer,  otherwife  he  Ihalt  be  condeauxed^  fence  of  an 
jfor  he  is  always  in  Court.    8  H.  6.  16.]                                         J?^  'f^^ 
(4.  S#  of  a  Shirijfupon  his  account.    8  H.  6.  t6.]                      oi'%wif 
[5.  So  if  aiT  a£lion  be  brought  againfl  a  man  that  is  a  prihner  in  npmhia  ac* 
the  [ami  Courts  be  cannot  but  appear^  or  ihall  be  condemned.  ^'\^^^^ 
8  H.  6.  16.]                                                                               iotbi^&Ztj 

4*  atttmyi  of 
reeprdt  and  ttpoit  bill  bmtgbi  eegainft  amy  0/  ibem,  be  •ugbi  nifitbemi  feree  /«  snfwet,  «r  be  Jbaii  bt 
•endemnedy  but  a  man  at  large  may  ehoole  to  appear,  or  to  lAake  ■  dcfaoll ;  but  in  tbieeafe  the  de^ 
/emdaM  bad  tieSlas ;  ftr  be  Vfoe  net  m  pri/aner  ea  tbh  Cenrtt  but  ia  anther  Cettri^  quod  nura,  a  very 
good  diiSercncc  And  fo  it  ferms  here,  that  she  defendant  may  avoid  the  default  at  the  petit  cape, 
hy  hia  imphfbnmcnt.  Br.  Dclauii,  pi.  33.  cites  7  H.  6. 38.  and  8  U.  6.  i6."Br.  Saver  Default, 
pi.  tl.  cites $.C«  V       I 

*  Sid.  t34,  S35.  pL  8.  Pafch.  15  Car.  t .  B.  R.  The  King  v.  Paget.  S.  P.  and  that  be  (ball  not 
appear  by  atc^tneyi  Dur  Ihall  g»y  procela  ilfue  againft  hin^  but  that  opoa  mdiog  the  toformtttnn 
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M  the  ctfc  there  wul  sfanft  htai>  the  Cnurt  will  i^tve  Judgmefit  •gainft  him ;  tnd  Twifden,  J. 
deed  the  book  of  7  Ii.  6. 38.  b.  whro-e  fuch  procecdingi  lecm  to  |»c  agaiaftan  sttoroey  of  C,  B.— ^ 
Kcb.  487.  pi.  •7.S.C. 

[6.  But  it  is  ^tiffwi/io/hifnthaX  is  a  frififur  in  another  CourU 
8  H.  6.  16.] 

[7.  If  a  man  conus  in  by  apt  cortus  t9  tt9o  writs^  and  to  ihre4 
$iber  writs  be  hath  day  by  dijirtfsy  he  ought  to  anjwer  to  thffe  tp 
which  he  comes  in  by  cepi.    la  H.  6.  2.] 

[8.  So  he  ou^ht  alfo  to  anfwer  to  tkoje  ih  which  he  hath  day  by 
Jijirefs^  for  he  is  in  ward  by  the  return  of  cepi  corpus.  12  H. 
6.  2.J 

[0.  But  if  upon  the  capias  the  (hcriff  had  returned  non  eft  in^ 
venius^  and  he  had  come  in  gratis^  he  might  have  aniwercd  to  the 
writ  out  of  which  the  capias  ifllied,  and  not  have  anfwered  to  the. 
reft.    x6  H.  6..  2.] 
Hob.  179.         [lO.  In  an  a£lion  of  debt  againft  baron  and  fenu  for  the  reeu^ 
pi.to9.^.C.  Jancy  of  the  feme^  the  baron  cannot  appear  by  fuperfedeas  only ; 
for  either  both  ought  to  appear^  or  both  be  outflowed, '  Hoberc's 
Reports,  24.     Loveden's  cafe,  refolved  per  Curiam.] 
Sty.  ta6.  [11.  If  an  a£Iion  be  brought  again fl  an  attorney  de  B.  R*  and 

M^wdit.      ^'^  ^^fiy  **^^  ^^  declares  againft  the  baron,  being  an  attorney  of 
8.  c.  ftd.     the  court,  in  proper  perfon,  and  againft  the  feme  in  cuftodia  ma- 
judged,  that  refchalli,  upon  bail  filed  for  the  feme  only,  this  is  not  good  ;  be- 
na^MPi«'^  caufc  bail  cannot  be  filed  only  for  the  feme,  without  bail  for  the 
per  Biilam,  hufl>and,  and  the  baron  cannot  have  bis  privilege  in  this  cafe  when 
bccaufchit  the  affiofi  is  brought  againft  him  and  hts  wife^    Trin.  i650#  be- 
u'^^'clwi  ^^^^"  •Morthwaite  and  Elfv,  adjudged,  this  being  moved  in  arrdff 
•gaintther    of  judgment.     Mich.  23  Car.  B.  adjudged  accordingly  for  an 
ificuttodia.  attorney  in  bank,  between  Smith  and  Smith. 
^[  43  0       X2*  In  Mortdancefter  in  Middlefex  the  tenant  was  effoigned  and 
after  made  default  by  which  Bacon  awarded  a  refummons  againft 
the  tenant  where  the  demandant  intended  to  have  the  aflife  by 
default,  which  the  tenant  made  after  the  efToign ;  but  nota,  that 
effoign  is  not  any  appear ance<^  and  To  nota  bene.     Br.  Mordanccftor, 
pi.  18.  cites  8  Afl'.  13. 

13.  In  ajjife  the  lord  of  D.  demanded  conufance^  a'd  die  tenant 
faidy  that  it  Is  out  of  his  franchife^  and  fo  to  ijfue ;  and  when  die 

af^e  came  ready  to  pafs  upon  this  ijfue^  the  tenant  was  demanded  and 
appeared  by  bailiff'^  and  no  appearance  by  award  j  for  it  is  againft 
a  ftranger  to  the  ainfe ;  for  he  may  appear  and  plead  againft  the 
plaindn  in  the  af&fe  by  baiUfF,  but  not  againft  a  ftranger  as  here, 
and  fo  2:  good  appearance  agaiii/l  the  plaintiffs  and  default  againft  the 
lordf  qxiod  nota.     Br.  De&uft,  pi.  102.  cites  28  AiT.  13. 

14.  In  pracipe  quod  reddat,  the  tenant  as  to  parcel  pleaded  non^ 
tenure  and  fo  to  ifllie,  &c.  and  to  the  reft  vouched^  and  procefs  fued 
tiU  the  fequatur^  which  was  not  returned  \  and  as  to  the  parcel  the 
tenant  caft  effoign.  Thirn.  iaid,  the  eilbign  does  npt  lie  ;  for  he 
ouj^ht  to  appear  upon  die  ifTue  ;  for  the  diftrefs  is  returned  againft 
the  jury,  and  he  cannot  appear  and  be  effoigned' all  at  one  and  the 

fame  day  upon  one  entire  original^  which  is  not  by  federal  preecipes^ 
by  which  he  made  default.    Br.  Default,  pi.  100.  cites  11  H.  4.  8. 
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r5.^Aln:n  eannot  appiar  as  tenant  and  m^h  d^auh  as  tenant 
all  at  one  and  the  fame  day ;  hut  he  may  appear  as  tenant  and  make 
default  as  v$uchee  all  at  ^ne  and  the  fame  day^  as  it  Is  faid  elfe- 
wherc ;  for  he  may  cflbign  as  vouchee.  Br.  Default,  pi.  83.  cites 
irH.  4.  82. 

16,  When  ejfiign  h  cajl'pr  the  tenant  by  one  roll^  and  appearance 
entered  in  another  roll  at  ibe  fame  day^  the  appearance  (hall  defeat 
the  eflbi|n,  qaod  noti.     Bn  Default,  pi.  43,  cites  4  H.  6.  6. 

17.  A  man  may  appear  and  he  by  proteSlhn  all  at  one  and  the  Br.  Protec- 
fame  day  in  diverfe  refpetls^  quod  nota  bene.     Br.  Default,  pi.  4.0.  "°"-  ^\. 

cites  21 H.  6.  ^*^  ^  r,?;>.c 

18..  In  a6lion  perfonal  if  the  defendant  does  not  appear  at  the 
return  af  the  original  the  entry  of  the  filizer  is,  et  quod  querens 
obtulit  fe.  ^to  die  againjt  the  defendant^  et  ipfe  non  venit  ideo  ca-^ 
piatur^  &c.  and  fo  at  the  alias  cape,  and  other  procefs,  and  yet 
by  the*  beft  opinion  this  is  no  appearance  of  the  plaintiff'  to  coA- 
elude  him  to  deny  but  that  this  is  his  fuit.  Br.  Default,  pi.  50. 
ekes  27  H.  6.  23.        » 

19.  When  the  defendant  in  aSfion  perfonal  makes  default  at  the 
§riginal  by  which  it  is  entered^  quodauerens  obtulit  fe  4/d  die  againft 
tiie  defendant,  and  has  capias^  and  fo  at  the  fecona  appearance^  this 
is  not  properly  an  appearance  of  the  plaintiff  to  the  fuit^  and  then 
without  appearance  it  cannot  befaid  his  fuit.  Br.  Eftoppel,  pi.  1 05. 
cites  37  H.  6.  22,  23. 

20.  The  abbot  of  C.  brought  affife  againfi  J.  S,  and  had  nifi 
frius  againfi  him  the  fame  day  in  anion  perfonal^  and  the  defendant 
appeared  in  perfon  to  the  affife  and  cafl  protection*  quia  moratur  to 
the  nifiprius^  and  did  not  appear  to  it  and  yet  good  ;  for  in  diverfe 
actions  a  man  may  be  nonfutted  and  7nay  appear  all  at  one  and  the 

fame  day.    Br.  Default,  pi.  66.  cites  5  £.  4.  3. 

2r.  Where  upon  any  procefs  the  defendant  does  appear,  al- 
though the  day  of  appearance  be  not  lawful^  yet  he  (Ha]]  be  put- 
to  anfwer.  2  Le.  4.  in  Savacre'sr  cafe,  cites  9  £•  4.  18.  where 
there  aro  many  cafes  to  the  fame  purpofe. 

22.  The  abbot  of  St.  A.  entered  intd  /account  in  the  Exchequer  [  432  J 
by  bailiffj  and  pending  the  account  X.  brought  bill  of  debt  of  .20/. ' 
againfi  him  upon  obligations  and  prayed  that  he  mould  anfwer. 
Catesby  faid,  he  has  not  yet  appeared  i  Urfewick  Ch.  B.  faid,  he 

has  appeared  by  bailiffs  which  is  his  own  appearance^  and  during  his 
account  he  oug|if  to  anfwer.  Quod  nota.  Br.  Bille,  pi.  12. 
cites  15  £•  4.  28. 

23.  In  debt  die  appearance  of  the  defendant  was  recorded  for  all 
the  term^  except  pro  juratoribus  \  Brooke  fays,  it  feems  that  this 
(hall  not  ferve  in  another  a£lion  purcbafed  by  another.  Br.  De-> 
&ult,  fd.  103.  cites  21  £.  4.  37. 

.  24.  A,  is  bound  in  a  recognizance  to  appear  in  C.  B,  at  fucb  a  Htwgitu 
day^  and  A.  is  there  that  day,  it  was  moved,  that  though  his  Jjj^f  J^** 
appearance  be  not  recorded,  yet  he  (hall  have  averment^  and  it  J^i^,  '^ 
fl^U  be  triad  per  pai(,  but  this  was  denied  by  Bryknell,  and  Co-  though  he 
iitng(bjr  J.  but  it  was  (aid,  that  if  A.  will  wcr,  that  he  himfelf  y^*"*'^* 
—  imprifoned,  he  (hall  have  a  writ  direfted  to  the  gaoler  to  J,«,Iin«b« 
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of  record,    know  die  truth  thereof*    Keilvir*  x8o.  pi.  i*    Trin.  8  H.  S,  Bt  Rt 

he  forfeits        A  --.- 
huobh**.     -^^"• 

lion,  and  he  oo|ht  to  conclude  ib,  other  wife  the  plaintifF  eifinot  Kive  an  tafwer  thereto,  to  faf^ 
nul  tif  I  record  ;  and  of  that  opinion  wal  all  the  Court.  Cro.  £.  4^6  f  1*  16.  UilL  3^  Elis.  B.  R. 
Coibrr  v.  Cook.— -—-Le.  90.  pi.  114.  Mich.  *Q  &  ^o  £lia.  6.3.  Brett  v,  Shephnrd,  pev 
AndciCon,  CH.  J.  if  A.  ia  bound  to  appear  in  B*.  &.  fuch  a  dtyr  aii4  A.  goea  «/  tke  4aj  to  the 
fdine  court,  but  no  fr^cfft  h  rttwrnid^  he  m>y  pray  one  of  the  chief  elerki  of  the  court  to  take  ■ 
note  of  his  appearaace  ;  and  the  proihonotary  fata,  that  they  have  fuch  a  ecrtain  form  of  entry  off 
Inch  appear »nce  in  fuch  ca/ei ;  and  the  fame  lav  ia,  where  gi  the  4my  •f  afftmMK/  99  cMrt  £^ 
ho/^ett,  QT  the  Ju  ft  ices  do  Kot  come  Stc,  he  ought  to  have  ^^  appearance  rccordedii  ant)  if  the  other 
paity  pl(adi>  nul  tie!  record,  the  defendant  ptuft  have  the  record  ready  at  hts.  peril;  for  C.  B. 
in  which   ihift  a^jon  waa  hrought«  cannot  wriir  to  the  Juftiees  of  B.  R«  to  certify  a  recdr4 

hither^ : — But  per  Dyer,  in  debt  or  trtfpmfi  agMtnfi  kamt  tpid  fi^itf*  ^^^  €'  '^'  <'<*/(^  '^  AcfMI 

appeared gratits  he  fhall  have  idem  dtrs,  and  the  proccfa  fh^U  iuiie  againft  ;he  feme;,  but  where 
I  ne  karon  apptun  «/  tht  dfy  of  tht  eximt  returned*  and  the  feme  is  returned  waived,  the  baron 
(hall  go  fine  die,  and  capias  uilagatum  ihall  iflue  agaiof^the  wife;  ^uod  l.coaard  concef&u  DaK^ 
38.  pi.  7.  anno  4  iiliz. 

i.r.  138.  25.  Dcit  again/I  hufiand  and  wife  txecutri^  of  her  former  bufr 

s"c^'  "Hir'  ^^^^t  ^^^  hujband  appearti  upon  the  exigent^  and  sOQuld  have  pu^ 
Proiso.uv  in  a  fuperfedeas  for  himjilf  aloncy  without  appearance  for  the  wife^ 
ra.ic»iiid,  whicn  at  fiirft  the  Jullices  thought  he  might,  hut  upon  a  prece- 
dent (hewed,  i8  Eliz.  in  one  Sommer's  case,  who  would  havQ 
put  in  fuch  fuperfedea^  fpr  himfelf  alone,  but  was  pot  fuffered  fa 
tQ  do.  but  warcpmpelied  to  put  in  appearance),  attorney  and  fu- 
pcrfedeas  for  his  wife  alfo^  whereupon  all  the  Jufijces' held  now 
nccordtnglyr ;  otherwife  an  exigent  de  novo  (hall  {(Tue  out  againft 
him.  Cro^  E.  ii8.  pi.  4.  Micht  30  &  31  £lix.  B.  R,  Uilfocd 
V,  Fox.  ' 

P 'act tec,  at  laft  advifed  thereof,  an^  ordrred  the  fuperfe^eas  to  he  (laye^i  without  recording 
the  husband's  appearance.  i\nd  Antrnbus,  one  •f  the  attorntes  uf  the  co'irt,  faidt  that  it  waa 
the  caff  of  the  Lady  Malory  and  her  huihand,  in  which  the  hufh^d  brought  fyperfedeaa,  and  it 
waa  age  allowed,  but  proceTs  continued  until  outlawry, 

2^.  Wi  A.  prifoner  in  the  PUet^  was  brought  t9  C.  B»  bar  /31 
habias  corpus^  to  the  intent  to  have  bhn  appear  to  an  original  ij% 
^^/ brought  againft  himj  and  being  'demanded  by  Goldefburgh 
Clark,  whether  he  Were  the  fame  party  againft  whom  the  ori^ 
ginal  was  brought,  conWTed  it,  but  ^if  filed  to  appear  to  the  aSlion  ^ 
the  whole  Court  faid,  this  was  no  appearance,  whereby  he  was 
,  remanded  to  the  Fleet;  and  the  plaintiff  proceeded  to  the  out- 
lawry againft  him.     Gqldlb.  1 18.    Hill.  43  Eliz.    Afcough's  caie, 

27.  Condition  for  appearance  is  not  favcd  by  removing  the  re* 
cognizance  by  certiorari.  Yclv.  20y.  Trin.  9  Jac.  B,  K.  Rofs 
V,  Pie, 

28.  In  an  a£liqn  of  debt  upon  a  bond^  being  entered  into  to  the 
Jherijf^  for  the  appearance  of  another  here  in  court^  at  a  day  certain^ 

L  433  3  ^'  which  day  the  party  did'  not  appear ^  but  two  days  after  he  did 
appear;  whereupon  it  being  m6vcd  for  the  party  \6  have  this 
appearance  now  allowed  of^  and  fo  to  have  a  discharge  of  his  bond^ 
the  Court  held  clearly,  that  this  appearance,  though  after  the  day, 
i^  to  be  allowed  for  a.  good  appearance,,  and  to  be  a  fufltcient  dif- 
charge  of  the  bond,  for  t;hat  the  whole  term  is  but  as  one  day  ia 
][awi  and  fy  was  flowed  of  by  (be  Court,  and  the  apppearance 


tr.e 
'r-'»u!d 


11. k-.  .  ,  but 

who 

th'  light  it  a 


25«f«tft4    Appearance'  433 

yn^t  xmordtdi  vyA  tbo  bond  difcharged.    2  Bulft,  255.    Mic)^. 
12  Jac,    Daly  V,  Fry^r, 

29  Appearance  i^  ti^  King's  Bench^  is,  the  defendant's  filing 
tither  ofcotwmn  bail  or  A/cial  bait^  if  the  aSion  be  by  bill\  but  if 
]C  be  by  ariginaly  then  the  appearance  muft  be  with  the  philazer 
of  the  county  where  the  arreft  was.  But  if  the  appearance  be 
in  thf  Coinmon  Pleasy  then  it  muft  be  entered  with  the  philazer 
there  i  but  if  it  he  by  bill  (which  in  fooie  few  cafes  it  is)  it  muft 
then  be  ent$W€dwiih  the  prothsnotaty.     L.  P.  R.  83. 

30.  There  can  be  no  appearance  m  B.  R.  but  either  byfpeciul 
or  common  bail ;  for  it  is  the  putting  in  of  bail,  that  attaches  the 
caufe  in  court.     ^  May,  1650.  B.  S.  L.  P.  R.  84* 

31*  Giving  bail  to  appear  (hall  be  taken  as  an  appearance,  ib  Fr/ftg  c^m^ 
that  in  fuch  cafe,  judgment  being  entered  by  njhil  Jicit^  inftead  of  ?•**•''» 
iefaltam  fccit^  is  erroneous.     Per  Twifdcn,  J.    Sid.  32.    Hill.  X2  l*r!^*u^a'' 
^13  Car.  2.  B.  R.    Burgefs  v.  Pierce.  recofd.  L. 

32.  It  js  a  general  rule  that  where  a  defendant  appears  vohin^  ^'  ^'  ®*' 
tarily  it  iball  be  of  no  forc^,  unlefs  the  plaintiff  fues  out  his  latitat, 

or  bill  of  A'liddlcfex,  find  within  a  fortnight.     Cumb.  ^44*    Pafcb. 
(S»  W,  &  M.  in  B.  :^.  Anon. 

33.  The  filing! z  ^j-Jt  of  habeas  eorpt4s  is  not  an  appearance,  but 
a  procedendo  may  go  notwith (landing  ^  but  if  bail,  either  common 
or  fpeciat,  be  put  in,  then  no  procedendo  to  go.  Per  Holt  Ch, 
J.  12  Mod.  215.    Mich.  10  W.  3.  B.  R.  Anon. 

34-/  ^R  appearance  to  an  indi^nunt  differs  from  appearance  in  a 
civil  a^ionj  where  if  there  is  once  an  appearance,  it  is  an  ap<- 
pearance  to  the  end  of  the  fuit ;  but  ao  appearance  to  (tn  indictments 
is  of  courfe  but  of  that  term^  and  then  if  it  be  not  profecuted,  then 
the  defendant  is  out  of  court  th?  next  t^rm,  and  may  be  out- 
lawed,  and  the  outlawry  is  a  convi^on  while  it  ftand^  unreverfed* 
\2  Mod.  448.    Pafch.  13  W.  3.  B.  R.    The  King  v.  Fofter. 

35.  If  before  a  writ  be  taken  out,  an  attorney  prwnifes  to  appear 
to  It,  and  a&er  it  is  tal^en^out  and  (hewed  to  htm  he  otight  to  ap- 
pear, but  it  is  no  actual  appeat^nce,  but  if  fuch  undertaking  be 
after  writ  taken  our  it  is  an  appearance.  Per  Holt  Ch*  J.  6. 
lylod,  42.    Mich.  2  Ann.  B.  R.  Anon. 

36.  The  defendant^  beine  a  fuflice  of  peact^  was  found  guiby 
j^pori  af\  informpiion  for  fnaluiouny  convicting  and  imprifoning  the 
profecutor  for  felUng  ale  without  a  Itcenfe,  without  rjer  fummoning 
him,  or  admitting  him  to  wtike  any  defence  ;  and  it  was  moved  that 
till  the  Court  ihould  eive  judgment  upon  him,  his  pcrfinal  cp^ 
pearance  might  be  difpenfed  with^  on  a  clerk  in  €0urt  undertating  to 

Spear  for  him^  and  this  was  infifted  upon  as  a  motion  of  courfe, 
lich  was  never  denied  in  any  cafe,  where  the  punilbraen:  will 
probably  be  only  pecuniary,  and  not  corporal*  But  this  was  op* 
pofed,  unlefs  the  defendant  would  make  an  affidavit  of  ficknefs,  or 
other  reafonable  excufe ;  the  Court  were  clearly  of  the  feme 
opinion,  and  faid  it  was  by  no  means  a  motion  of  courfe,  but 
merely  of  favour  and  difcretionary ;  tbat  the  Court  has  a  right 
to  demand  his  appearance,  and  whatever  the  punifhment  may 
happen  Vb  be^  his  public  and  perfonal  attendance  in  court  is  part 

1*4  •  <tf 
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of  it ;  it  WIS  moved  again  at  .another  day,  but  deniti  very  ftrongly 
by  the  whole  Court.  Afterwards  the  defendant  appearra  in  Der« 
fon,  and  was  fined  300I.  PaTch.  |i  Geo.  2.  B.  R.  The  Kin^ 
V.  Harwood. 

*  (A.  2)  Where,  upon  coming  into  Court  for  ano- 
ther Purpoie,  one  (hall  be  obliged  to  Aofwer  in 
the  Caufe  in  Court* 

t.  T  T^  wbQ  conn  by  capias  utlagafumy  was  compelled  U  anfivi^ 
J.  X  to  iPiitbir^s  ijfigeniy  which  was  at  another  fuit^  at  the 
prayer  of  the  plaintiff  in  the  other  fuir.    Br.  Refponder,  pi,  6|. 
citef  iS  E.  3.  25. 

2.  One  was  pnyg^  in  aid  qt  a  man  who  was  p^ithin  age^  and 

foas  made  to  comi  tq  be  viewed^  and  was  adjudged  of  full  age^  and 

was  not  awarded  to  anfwer,  but  proceis  was  made  againft  him  to 

anfwer,  becaufe  he  did  not  come  to  anfwer,  but  to  be  viewed  1 

and  contra  in  the  time  of  R.  2.  and  that  he  who  is  within  ^e^ 

and  prayee  in  aid.  and  awarded  of  full  age,  fhall  anfwer  prefenuy. 

Bn  Reiponder,  pi.  8.  cites  2  H.  4.  6. 

a.  P.  Pw        3.  Contra  of  vouchee^  for  he  has  no  day  in  (ourt  to  anfivery  and 

P*^ri,p?.  concord'  of  the  vouchee  iaH.  6.    For  the  vouchee  ought  to 

88.  ciin  14  be  viewed  in  courts  and  all  the  anfwer  lies  in  the  mouth  of  tlj^e 

H.6.i9,Mi.  fgnanty  againft  whom,  &c,  as  appears  31  £,  3.  and  P«  2X.  £•  3* 

(Act.  pi.  17.  cites  1 4  H.  6.     For  he  comet  for  other  purnorc.  S»  Infani  w6a  tpmet  in  fri^f^ 

ffvo^  rv^</4/ /«  ^  virtvn/,  (hall  not  be  compelled  to  aof we 
Iponder,  pi.  5$.  cite*  4^  fi.  ^ 


quod  rtddat  n  he  ^flraifd^  (hall  not  be  compelled  to  aofwer  to  the  adion  or  voucher.    Br.  Re- 


(B)     What  (hall  be  faid^/i^  Appearatice^ 
In  Cujtodia  Marcfchalli, 

Cfo.E.605.  [i.nr^HERE  fliall  never  be  a  declaration  againft  a  man  in 
Eeldac^  X  cuftodia  marefchalli,  but  where  there  is  a  committitwr 
cordinKiy-  ^^^^  ^^  ^^^  P^^^Yf^  ^^  ^^'^  P^* '»  fi^  *''/»•  P^t  4^  EI*  B.  R,  in 
Roll.    Holland's  cafe,  by  Popham.J 

Rep.  a  1 7. 

pi.  iS.    Trin.  13  Jac.  S.P. 

Cro.E.6oj.       [2.  Upon  an  appeal^  if  the  Jheriff  returns  cepi  corpus^  the  plain^^ 
pU^.S.C.   tij^  cannot  declare  againji  the  defendant  in  cuftodia  marefchalli^ 
without  declaring  againft..hi(n  ^P^^  the  original^  upon  which  the 
cepi  corpus  is  returned  y  for  there  is  no  reafon  to  commit  the  de- 
fendant to  prifos^  when  he  is  ready  to  anfwer  the  writ  upon  which 


lie  was  taken.     Pafch.  40  £1.  B.  R.     Holland^s  cafe  adjudged.] 

rychalll^ 
wio  immeeUately  removed  himfelf  to  the  Fleets    All  the  Jufticef 


3f  A  declaration  was  delivered  to  one  in  tujlodia  marychal 


held,  that  the  party  may  proceed  againft  him  upon  the  declaration  $ 
u4  9ktc  judgment  (ef  med  t|)a(  fa'p  may  reqioVe  into  $•'  R«  agaiA 


u 
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by  ^habeas  corpus.    Sid.  100.  pi.  ^.    Hill.  14  and  15  Car.  a. 
S*  R.  a  nota. 

♦  (B.  2.)    Notice  of  Appearance.    How.    Goo<L 

I.   A   QUESTION  arofe  t^n  th  Uu  aa  of  parliament» 
-tx,  touching  notice  to  be  given  upon  the  copy  of  procefi, 

whethir  the  day  to  be  expreffed  in  the  notice  muft  be  the  ejfoin^dayj  '  '*  ' 
#r  the  appearance-dof  f  .  in  this  cafe  notice  was  given  for  the  .,  ^ 
appearance-day,  which  the  Court  held  to  be  good*  This  motioq 
was  after  judgment;  but  the  merits  not  having  been  tried,  a 
rule  was  made  to  ihew  caufe  why  the  judgment  (hould  not  bo 
fet  adde  upon  payment  of  co&Sy  but  no  caufe  was  ever  fhewn« 
Not^  in  C.  B.  202.   Pafch.  6  G,  2.    Alfop  v.  Bagott. 

2.  A  queftion  did  arife,  whether  the  daj  to  be  inferted  in  the 
]Eng]i(h  notice  to  appear  upon  procefs  purfuant  to  'the  late  zSt  of 
parliament,  Jbould  be  the  e£oin^day  of  the  return,  or  the  quarto  die 
fc/f^  Court  held,  that  it  muft  be  the  eflbiii-day,  which  in  this' 
court  is  the  return-day,  and  not  the  quarto  die  poft,  which  is  only 
a  day  of  grace.  Notes  in  C.  B.  204.  Trin*  6  and  7  Geo.  2. 
Alfop  V.  rlichols ;  cites  Pyer  269.  pL  21.  Co.  titt.  135: 
Finch.  427.  Carth.  172.  Sid.  229.  Salk.  626.  pi,  8.  Har-r 
rey  ^nd  Broad,  pi.  9.    Davis  and  Salter. 

3.  Upon  bearing  counfel  on  both  fides,  and  after  taking  time 
to  confider,  the  Court  were  of  opinion,  that  a  notice  to  appear  on 
Mondat  yanuary  21^  as  the  rettern-day  of  Q^aV  Hill,  'was  bad  ; 
it  ought  to  have  been  to  appear  on  the  20th,  which,  although  it 
be  Sunday^  is  the  true  day  a(  the  return.  Notes  in  C,  B.  ^06. 
Hill.  7  G.  2.   Green  v.  watkins* 

(C)    fFbo  arc  Jemandabk. 

[u  TF  an  atiomey  of  the  Oommm-PUas  Jites  an  a^on  diere,  he  '>«•  f^^^ 
jL  Ihali  not  be  demanded,  bccaufe  be  $t  fuppofed  ahvayt  prefent  l]'if'^'^ 
aiding  the  Court,    20  H«  6.  44.  b.J  s!  p.*  Per 

Brown  ind 
Kewton,  though  Newton  before  held  e  contra. 

2«  An  information  was  exhibited  againfi^  the  Cuflos  hrevium  of 
B.  R*  for  abufes  and  miOemeanors  committed  in  his  office.  He 
at  firft  reAifed  to  appear  in  perfon,  but  offered  to  appear  by  at* 
torney ;  but  the  Court  were  of  opinion,  that  he  eemnei  appear  by 
4ittomey^  in  as  much  as  he  was  an  officer  of  the  Court,  and  pre- 
fumed  to  be  always,  prefent  Sid.  134.  Paich.  15  Car.  a.  B«  R. 
The  King  v*  Paget* 


(D)  At 
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f  436  ]      [2*  If  the  bijiop  eirilfits  a  man  to  be  a  laflard  or  mulier^  he  if 
qot  demandable,  but  judgment  (halt  be  giv^n.     ao  H.  6.  44.  b.] 

3.  Where  the  fecond  dellven^hci  is  not  Jenxedy  the  defendant 
ihall  not  compel  the  phintifF  %ot  cojant  s^gainh  hixn,  thoug;h  he  h^ 
day  by  the  Roll.  Br.  joMfs,  5'.  45.  c\tes  ai  E.  3.  43. 
Br.  journffl,  ^,  In  formcdm  the  tenant  may  appear  af  the  Jtrfl  day^  and  may 
l^'c^l-Br!*  *^^^*  ^i*  ^V%f  *pd  tf  »*u/  writ  may  he  brsught  bearing  date  mefn% 
liricf,  pi.'  hetw{{n  the  firjl  day  and  the  fourth  day^  and  fo^  this  it  (hall  not 
»9»-  citci  ^bate.  Br.  Jours,  pi.  33.  cites  24  E.  3.  24.. 
^'  ^'  5.  The  tenant  is  not  biund  to  appear  'at  tkjt  firji  day  unlefs  in 

writ  of  right  af{er  tbs  mife  pinei^     Br.  Jowrhcs^  pi.  17.  cites 
44  £.  3.  24.       '  .   ♦ 

6,  In  debt  agaitifl  ^x^eutfiriy  they  were  at  ijjue^  and  the  CoHr% 

rofe  and  were  going  to  their  hctifes  afier  the  inauefi  charged  and  fent 

together^  and  after  they  were  warned  that  tne  inqnejl  was  ready  fat 

give  their  verdi£l^  by  which  they  came  back  and  would  not  demand  the 

plaintiffs  becaufe  the  CoMt  was  rifen  ;    but  took  their. verdict  in 

cafe  offhe  jury,  To  that  they  might  take  meat  and  drink  and  go  to 

b,cdj  who  found  for  the  defendant^  and  the  jujiices^  eharged  them  to 

remain  together  at  thfcir  fcafc,  and  to^  come  bach  the  next  day^  w^en 

the  Court  is  fitting:,  and  give  their  verdid  again,  qabd  nbja,  and 

then  the  plaintiff  fiall  be  demanded^  and  may  be  nonfuited,    Br,  Vcr- 

<ii<St,  pi.  9.  cites  2  H.  4.  2U  22. 

Br.Joun,         7.  In  formedm  the  ihhnandanP  is  dentandabU  the  firjl  day ^  andif 

pi.  62.  ciiw  j^^  j^g  ^^  come,  and  no  effoign  be  caft  for  him,  the  default  Jhall 

"   '  he  recorded  the  fifjl  day^  and  jndgment  (hall  be  ^iven  upon  thjs  the 

fourth. day  aftcF.  .Br.  Pcfeult,  pi.  23.  cites  12  H.  4.  per  Hank. 

8.  But  the  tenant  has  no  oce^ficn  \o  appear  before  the  fourth  iay^ 
and  the  entry  is  obtulit  fc  ouarto  die,  &c.    Ibidf. 

9.  In  account  ^t  plaintilF  fhall  not  be  demanded  to  be  nonfuited 
#/  the  firft  day^  nor  till  tl^c  fourth  day,  Ver  Hank,  clearly.  Br, 
Jours,  pi.  63^  cites  14  H^  4^  19* 

default  m        10.  ^Qintxa  in  writ  ofrlgbt^  as  appears  elfcwher^.    Ibid. 

-Writ  of 

right  at  ihc  firft  day,  ii  pcrcmpiory.     Br.  Jout»,  pi.  $£.  ait%  I'uth,  Dioit  ty. 

Br.  jourt,         ii.  In  aj^e^  if  day  is  given  to  tbe  parties  by  a^rnment  to 
pi.  4«.cit«  jfTeJlmnJler  15  Pafchet^  the  parties  {hall  not  be  demanded  till  tht 

^tb  day,    Br.  Demand,  pi.  12.  cites  i  H.  6.  4, 

12.  B»a  where  day  is  given  Die  Lunetj  ot  Die  Mortis^  kt.  they 

fliall  be  demanded  the  very  day^  quod  nota*    Ibid. 
wYfrre  t)ic        1^4  Where  a  man  imparles  to  m  day  certain^  there  his  appear'^ 
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$n€i  is  ofncord  at  every  daj  aU  the  temtj  fo  that  he  cannot  be  non-  ^Ujf^^^i 
fuitcd  in  this  term  ;  and  fo  fee  that  there  is  no  diverfity  where  he  ^tutt^'^ 
imparles  the  (ame  day,  whether  he  imparles  to  no  flay  certain,  ar^d  way^  to  at. 
whether  he  imparles  to  any  day  certain,  be  it  in  this  term,  or  in  Jj"**  *^ 
another  term ;  for  when  any  Jay  certain  is  given^  be  is  demandable^  M^^emMd^ 
eantra  where  no  day  certain  is  given*     Br*  D^p^uture  \n  De(pite,  a^u  mt  the 
pi.  I.  3  H.  6. 14.  t'^f^f^ 

knt  it  \%  other  wife  where  the  imparlitice  if  rv  «  cerlmln  dtty  \  for  in  fiich  cafe  ^he  p|rtifa  are  mt  4%- 
wuntMU  till  th€  Jmj*    Jenk.  gi.  pi.  i^8.  ad  fiacm, 

14.  In  writ  of  right  the  party  is  demandable  at  the  firft  day,  an4 
eflbrgn  lies  at  the  firft  day,  therefore  the  (herifF  cannot  ferve  the 
writ  after  it ;  but  the  fourth  dfiy  is  for  appearance,  and  this  by  the 
curtefy  of  the  law  \  per  Prifot ;  but  the  entry  is  quod  querens  ob- 
tylit  fe  4to  die  aeainft  the  defendant,  et  ipfe  non  venit.  hu  Jours^ 
pi.  7.  cites  33  H.  6.  42, 

15.  And^x  Lakon,  he  who  is  bound  to  appear,  his  appearance  . 
fiiaU  not  be  recorded  nor  accepted  tiil  the  fourth  day^  &c.    Ibid. 

i6.  jtudita  querela  upon  a  releafe  made  after  judgment  in  trefpafs^ 
ve.  fa,  ijffued  againji  him  woo  releafedj  and  the  jheriff  did  not 
return  the  writ^  and  the  defendant  prayed  that  the  plaintiff  be  ^*  F  437  1 
mandedy  et  non  allocatur ;  becaufe  the  writ  is  not  returned  ferved 
notwithftanding  he  has  day  in  Court.  Br.  Jours,  pi-  51.  cites  6 
£•  4*  9' 

17.  jft  the  grand  eape^  or  Mit  cape  reiumedy  the  tenant  is  der 
inandable,  per  tot.  Cur.  and  becaufe  he  was  not  demanded  tenant 
he  brought  writ  of  error  thereof  upon  the  recovery  by  default* 
^r.  Demand,  pL  11.  cites  2i  H.  7.  31. 

18.  At  common  law  upon  every  continuance,  or  day  etven  over  Seetit.KM« 
before  judgment,  the  plaintifF  might  have  been  nonmited,  and  J2ja/E)'p#e 
therefore  before  the  Jtat.  %  H.  ^  [rn]^.  7.]  afier  verdi£t  given^  if  "lum. 
the  Court  gave  a  day  to  be  advifed^  the  plaintiff  was  demandable  at 

that  day,  and  therefore  might  have  been  nonluit  which  is  now  re- 
medied bv  the  ftatute.     Co.  Litt.  139.  b. 

19.  The  difference  as  to  the  demand  is  thus,  (viz.)  that  the  de^ 
feridant  or  tenant  is  not  demandable,  but  upon  the  quarto  die  pofl^ 

'out' the  plaintiff  may  be  demanded  primo  die  tlaciti^  and  for  non- 
appearance may  be  nonfuited.  Per  Holt  Ch.  J.  Carth.  173.  Hill. 
2  &  3  \y^,  &  M*  ^n  B.  R,  in  cafe  of  Clobcry  v.  the  Biihop  of 
Exon. 

20.  Where  i^earan^e  of  bail  is  not  put  in  according  to  the 
paper  a£l  in  eight  days  we  mi^ft  examine  the  matter  in  Court  and 
make  a  record  and  give  judgment  s  it  is  a  queftion,  whether  bail 
muft  ht  filed  within  eight  days  after  the  writ  returned,  or  after  it  is 
returnable ;  per  Holt.  Cumb.  326.  Tfin.  7  \V.  3.  B.  R.  Smith 
V.  Butler  and  Ux. 

21.  An  order  was  made  in  Chancery  that  the  defendant  Jheuld 
appear  gratis  at  the  hearing  \  this  Implies  that  he  ihould  not  pray 
dmy  oven  Per  Loird  C.  lOng.  2  Wms's  I^p,  368.  Trin*  17264 
Jcrvoife  V.  O'CaneJ, 

p.  2)    PUia- 
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(D.  2)     Plaintiff  Demaudable. 
In  what  Cales. 

a,  C.  Br.     !•     A  MAN  vfzs  out' lowed  by  name  of  y.  S.  hufbandman^  cmi 
ScireJadu*        £\    came  by  capias  utla^atum^  and  Jaid^  that  at  the  day  of  tb<  * 
eorduwiyr  *^'  pufchaftd  he  Was  hojtter^  and  nt^  bujbandman^  by  which  fcire 
•ndifibe'    facias  iifucd  againft  the jplaintiflF,  who  came  and  maintained  die 

fo"*  j^f  ^"^  ^"^  ^^  ^^^°  ^^  *  ^"^  ^^  ^"'''  ^^  pkintiflF  is  not  dc- 
thepUintiff,  niandahlc ;  for  his  fuit  is  determined  by  the  out-lawry<  and  he 
nothing  '  c^not  be  nonfuited,  nor  can  he  declare  upon  the  original  \  contra 
Aall  be  in  (circ  facias  upon  charter  of  pardon  after  out-lawry ;  for  there 
•w^d  iht*^  ^^  original  is  revived,  and  he  may  declare,  and  the  other  flhall  an- 
defendant  fwer,  and  there  the  plaintiff  may  recover,  or  be  barred,  as  the  iflti<i 
**d*7r**d  *^  found.    Br.  Demand,  pi.  55.  cites  21  H.  6.  50. 

•gainii  faiBB,  then  the  ftwftrd  (haU  be,  that  the  plaintiff  take  nothing  by  hia  vrit. 

Jr.Enqneft,  ^^  Jn  iilt^  they  werc  at  iffue  ^n  J^idaltj  non  eft  foQum^  and 
l/C.^'  T"  i^^J  ^f^^^g^dy  and  upon  this  the  defendant  confejfed  the  dtedj  and 
fliewed  matter  in  confcience  of  damages ;  by  which  the  inqueft 
was  charged  upon  the  damages  and  cofts,  and  came  back  \  am} 
therefore  at  this  day  (he  plaintiff  ihall  not  be  demanded;  for  ho 
iball  not  be  nonfaitedi  for  becaufe  he  has  confefled  the  ifltie, 
therefore  the  jury  is  now  only  an  injueft  of  offke^  at  which  there* 
(ball  not  be  aaiy  party-demanded,  as.  Jours,  {^.  55*  cites  16  £1 
4.x- 


f  438  ]  (E)    To  what  Appearance^' 

[At  what  Time  the  Parties  may  appear  and  plead^* 
ill  RefpeA  of  the  A6lion.] 

Sec  lit  Con.  [!•  T  N  replevin^  if  the  proeets  continues  till  a  pluries  iflues  out  of 

tiiiuaDce(B)         J^    Chanccry,  and  the  ^ersjf  thereupon  returns  in  Bank,  tbar 

•ndVbe'  ^'  ^^  defendant  claims  property^  though  by  this  writ  no.dav  is  cxprcfsly 

•otca  there,  siven  to  the  parties,  but  to  the  (berifF  only,  to  excufe  his  contempt 

for  not  ferving  the  procefs  before,  yet  upon  the  return  of  thiswrit^ 

the  parties  may  appear  andpleadj  feilicet,  the  plaintiff  jo^y  declare, 

and  the  defendant  plead  thereto ;   and  this  will  not  be  erroneous^ 

for  there  is  no  other  writ  to  be  fued  after  this  writ,  and  therefore  if 

the  parties  cannot  plead  thereto,  they  would  be  at  great  mifchief, 

Trin.  38  £1.  fi.  R.  between  Gawen  and  Ludlow^  adjudged. 

Quaere.  D.  8  El:  246/67.] 

Sa.  So  in  this  caSe^if  tbepbirits  he  rHumedires  A£cbaelis^  and 
ing  is  done  in  term^  nor  tiU  Rafter  after^^  yet  at  this  term  the 
parties  mof  appear  andiieadlf  they  will.  Trin.  38  £U  B.  R»  be- 
tween Gawen  and  Ludlow,  adjudged.] 

(E.  2)    Ap. 
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(E*  2)     Appearance.     Aided  by  it;    What.    . 
Defeats  in  Mefne  Procel's,  &c. 

t.  WT-^^^ '"  Sffi^t  Ac  pr^ce^  was  continued  in  EJfix^  and 
VV ,    becaufe  it  was  well  continued  b)r  the  record,  and  now 
the  defendant  is  ready  in  court,  the  procefs  was  awarded  good. 
Br.  Difcontinuance  de  Proceis,  pi.  15.  cites  38  £•  3.  20. 

2.  In  a  hafi  Court  the  fummons  was  ita  quod  fit  coram  feUatorihus^ 
and  in  the  Roll  this  word  (coram)  was  wanting,  and  the  tenant 
appeared  and  pleaded^  and  loft,  and  for  this  caufe  brought  of  ^Ife 
judgment,  et  non  allocatur ;  for  when  he  appears  by  the  fummons 
Tie  ihall  not  take  advantage  to  biy  be  was  not  well  fummoned* 
Br.  Summons,  pi.  22.  cites  46  £.  3.  30. 

3.  ^«  if  he  be  eJfoigned\  for  all  this  affirms  the  fummons.    Ibi^. 

4.  Executors  fied  execution  of  damages  recovered  by  their  teftatWj 
the  defendant  alleged  acquittance  of  the  tejiator^  arid  writ  ijjued 
dgainfl  the  executors  to  anfwer  to  it  returnable  OSt.  Hill,  and  the 
Jberiff  returned  that  he  warned  them^  and  they  did  not  come,  by 
which  the  defendant  went  quit.  Br.  Peremptory,  pi.  64.  cites  47. 
E.  3.  24. 

5.  If  a  man  comes  by  one  writ^  where  he  ought  to  come  by  another^ 

St  he  (ball  anfwer*.    Br.  Refponder,  pL  12.  cites  12  H.  4.    Per 
ank. 

6.  ^arg  impedit  againjl  a  patron  and  incumbent^  who  appeared  at  Br.  Procefi* 
the  difireTsj  and  faidj  that  the  pone  is  not  ferved  a^ainJl  the  incun^^  ^^'''  "^** 
ienty  ana  prayea  new  poncy  et  non  allocatur,  but  were  awarded  to 

anfwer  becaufe  they  24>peared  ;  and  fo  it  feems  that  a  mifcontinuance 
gf  procefs  is  not  material  where  the  parties  appear,  fo  that  judgment 
is  upon  their  plea,  or  at  appearance,  and  not  upon  their  default. 
But  otherwife  it  feems  oi  difcontinuance  ofprocef,    Br.  Difcontinu-  f  43  a  T 

•  ance  de  Proce(s,  pK  14.  cites  9  H.  5.  3.  and  fays  that  fo  it  (eems. 

,  Br.  Ibid.  pi.  f .  which  cites  3  H.  6'  3. 

7.  Default  after  imparlance  in  a£lion  real  or  perfonal  on  the  part 
tf^the  defendant^  tenant^  or  vouchee^  is  peremptory,  ai^d  in  the  one 
cafe  the  plaintiff  (hall  recover  his  debt  and  damages^  and  in  the 
other,  the  demandant  fhall  recover  feifin  of  the  land^  without  petit 
cape  being  awarded,  quod  nota.  Br.  Peremptory,  pi.  27.  cites 
38  H.  6.  33  &  39  H.  16.  17. 

8.  Scire  facias  out  of  a  fine  was  returned  tarde^  and  the  plaintiff  And  %vh9rf 
brought  other  fcire  facias  returnable  15  Mich,  tvhich  ^as  not  a  com-  '' "  ^/'<^/# 
snon  day^  but  too  late  ;  and  per  Moile  and  Chockc,  when  the  party  ^/^ 
appears  this  is  no  matter,     fir.  Jours,  pi.  36.  cites  9  £•  4.  18.      t^'^een  cbe 

trfte  and 
thf  retorn,  yet,  if  be  hat  only  1 1  daji,  if  he  appetrs  it  it  good,  and  be  (bill  be  conpetied  to  an* 
iwtr;  lad  To  it  wtt  by  award;  quoa  noU.    Ibid. 

Wbere  ill  froctft  it  awarded,  and  the  (coant  appeart,  he  Ihall  be  compelled  to  anrwer,  per  Need^ 
ham.    Br.  PioceU,  p].  81.  cites  9  E.  4.  18. 

Amd  per  Danby  and  otheri , »/»«  ///  d^j  •viordtd^  and  he  appears,  he  than  aofvrer.    Ibid. 

9.  NotC) 
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9.  Note,  per  Moile,  if  the  proceji  be  mfcontintied^  yet  if  dftf 
partjr  appears  be  (ball  anfwer.  Br.  Kefponder,  pL  47.  cites  9  E^ 
4«  18. 

16.  And  in  ajjife  if  the  tenant  be  not  aitachid  f^ein  dajM  before* 
the  day  of  aifife  he  (hall  not  anfwer.    Ibid. 

11.  And  in  other  aSfionSy  if  there  zte  not  fifteen  days  betweei^ 
the  tefte  of  the  writ  and  the  dav  of  die  feturn,  the  defendant  fliaS 
not  be  compelled  to  anfwer.  Per  Cfaocke.  Br.  Refponder,  pK  47. 
cites  9  E.  4.  i8« 

12.  But  in  thofe  cafes  it  feedis^  that  be  ought  to  pUad  this  ex^ 
leftion.     Ibid. 

^    I    ^  13.  And  per  Necdham,  Mdlfhrefs  tjfuee  hypene^  efcapiasi  when 

pL  36  "s*P.  ''  Jhtuld  be  fluries  capias j  and  the  party  appears,  he  (hati  be  com- 
ciicisl  C. '  pelled  to  anfwer.    Br.  Refponder,  pi.  47.  cites  9  E.  4.  x8. 

14.  But  if  he  has  dtiy^  which  he  ought  not  to  ba^fe  by  tbe'law^  he 
(hall  not  be  compelled  to  anfwer ;  note  the  diveHity^    Ibid. 

25.  Mffcontiniiance  of  procefs  (as  where  one  procefs  is  awarded 
for  anoiber^  ir  mtf-returned)  may  well  be  aided  by  appearance  of 
the  parties  \  hut  aljcontinuahce  in  appeal  of  murder  is  not.  Cro.  J« 
283.  pi.  4.  Trin.  9  Jacw  B.  R.  iti  cafe  of  Bradley  r.  Banks. 
Jmk.  335*  16.  The  tfrror  afflgned  in  a  judgment  in  affumplit  was,  that  the 
pi.  73- 5.  C.  defendant  wafs  ftfed  t^  the  name  of  Sir  Francis  Foitclfcire,  Knight 
of  the  Bath  only,  when  he  was  both  Knight  of  the  Bath  and  Baro^ 
stei;  but  becauK  he  appeared  toihat  name  and  pleaded,*  the  judg- 
ment was  aflfirmed.  Cro  J.  482.  pi.  15.  Pafbh.  16  Jac.  B.  K«r 
Sir  Francis  Fortefcue  v.  Markham. 

17.  Where  Judgment  is  given  by  default  upon  a  procefs^  and  there 
was  no  appearance,  rhe  procefs  ought  to  be  according  to  law.  Bkf 
where  it  is  given  upon  verdi&  Or  by  default  after  the  party  has  eep- 
peared  and  pleaded^  there  ^a  miiconti  nuance  will  not  hurt  at  the 
common  law ;  for  the  defendant  flipped  his  advantage  when  he 
appeared  and  pleaded.    Jenk.  57.  pi.  5. 

18.  Ar  this  day,  M  judgment  be  ^iven  by  default^  a  difcMinuanee^ 
or  mifcontinuance  before  appearance' \%  not  aideid,  but  fuch  judgment 
is  reverfible.  A  mifcontinuance  is,  where  the  cotidnuancr  is 
made  by  undue  procefs ;  a  difcondnuance  is,  where  no  condmiaoce 
is  made  at  alL    Jenk.  57.  pi.  5;  ' 

In  fitfie  imv  i^,  ff^rong  procefe>  as  a  fummons  inftead  of  a  fcire  facias,  or  a 
tbe^ScfciJd'  ^ap^^  inftead  of  a  venire  facias,  is  atred  by  atpearanee^^  tot  updn 
aac  juftificd  defendant's  appearance,  the  proCefs  is  at  an  ena.    Jenk.  57.  pi.  $• 

by  oiDiaa 

•n  ■  fok  coromoiccd  tgtinft  the  plaintiff  in  tn  inferior  Court.  PUinttff  deroarred,  bccaofe  it  war 
BOI  (hewn  thai  a  fummona  W»»  ifTucd  firll,  and  iafcrior  couru  can  award  no  captaa,  but  oo  a  fun* 
■lonafirft  tcturned.  Per  Haic  Ch.  J.  A  fault  in  the  procefs  is  aided  by  appearance,  dec.  yef 
*  falfc  impvifonmrQC  lica  here  on  it,  and  the  officer  c^nooi  jufttfy  here  aa  upon  ptoce(a  out  of  ttie 
Courtaof  Wcftmiofter.    Vent.  t>ao.  Tiin.  a^Car.  a.  B.  R.    Read  v.  Wtimot. 

Apprarancc  aids  errm'  in  procrfi  where  a  capias  idues  without  an  attachment  in  an  inferior  cditfti 


s  Ld.  Raym.  Kcp.  i^^^.  Mtch.  a  Geo.  2.   Blenkanfoo  v.  Ilea. 

f440j» 

Cro.  J. 311.  20.  Debt  was  brought  for  jipL  At  the  pluries  capias^  an  eniry 
Micfr  f  o  ^*^^  made  upon  the  Rml  of  the  proceis  quod  quer*  oBtulttfe  in  flacito 
Uc.  B.  R.  dcbiti  40i.  At  the  exigent,  the  defendant  appears,and  confefles  the 
Lovelace  v.  a^oH  j  the  plaintiff  has  judgment  upon  it.    The  (aid  appearance 

takes 
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fakes  away  all  dircontinnance  and  bad  procefs  before  it  5  and  the  ^^* 
faid  words  401.  in  the  obtulic  fe,  is  fuperfluous.    Judgment  affirmed  ^    ' 
In  error.    Jenlc.  341.  pi.  gg. 

21.  It  was  affirmed  by  Keeling  J.  that  the  law  is,  and  hath  been  Dentea 
adjudged)  that  ill  addition^  or  no  addition^  is  cured  by  the  appearance  ^^  "'.^ 
Dt  the  party.     Sid.  247.  pi.  II.  Falch.  17  Car.  a.  B.  R<  in  cafe  cafe'of  tht 
tf  the  King  v.  Warren.  '^'"6^' 

22fc  Though  one  do  afpear  in  court  upon  the  return  bf  the  writ  ***«*odi» 
ij/ii^d  forth  againft  him,  yet  he  doth  not  admit  thi  writ  to  6e  good 
by  fuch  his  appearance  s  for  he  cannot  have  oyer  of  the  writ  until 
the  party  hath  declared  againft  him  (Hill.  2a.  Car.  i.  B.  R.)  for 
•he  is  arreted  upon  a  warrant  made  by  the  iheritF  upon  the  receipt 
of  the  writ,  and  doth  not  fee  the  writ.  And  the  law  will  not 
prefume  any  perfon  to  admit  a  thing,  which  he  knows  not  what 
It  is,  and  may  be  prejudicial  to  him  to  admit  it.    L.  P.  R.  83. 

23.  If  one  appear  by  a  nsme^  which  is  not  in  truth  his  right 
namt^  and  thereupon  the  plaintiff  declares  againd  him  by  that  name, 
he  (hall  be  eftopped  after  to  fay  that  he  is  not  right  named  (20  08t. 
ifi$o.  B.  S.)  for  he  (hall  not  be  fuffered  to  taJce  advantage  of  his 
own  wrong  to  prejudice  another  thereby.    L»  P.  R.  %i^ 

24.  Where  th^firjl  procefs  in  an  inferior  court  is  a  capias^  (which 
dught  not  to  be)  it  is  falved  by  an  appearance.  Lutw.  954.  Be- 
caufe  the  defendant  hath  by  his  appearance  admitted  the  procefs 
by  which  he  is  brought  into  court  to  be  legal.    L.  P.  R.  85. 

25.  Error  in  Exeter  Court.    The  error  alfigned  was,  that  there  Cro.J.iog. 
was  no  fummom\   and  for  that  cited  2  Cro.  108.  which  was  faid  JjaJ'^**^*" 
to  be  tiie  (kme  cafe  with  this.     But,  per  Curiam,  it  was  held  to  Pratt'v/ 
be  well  enough  ;   for  by  appearance  all  defaults  before  are  falved,  Dixon. 
though  it  be  in  an  inferior  court;  and  fo  VVyldo  faid,  It  had  of  late 

been  conftantly  ruled,  contrary  to  2  Cro.  108.  Frecm,  Rep.  468. 
pi.  642.  Trin.  1678.    Wheeler  v.  ■■ 

26.  Exception  was  taken  to  a  return^  becaufc  it  was  (aid^  corpui  L(l-  Raya* 
frafaf  &c.  perai*  habeo  Is'c.  ubicunque^  the  which  is  uncertain,  ^q'^^^ 
ana  not  according  to  the  form  of  the  return ;    for  though  the  writ  according 
be,  that  befhould  have  the  body  in  the  King's  Bench  ubicunqne^  be-  *y. 
caufe  it  is  uncertain  where  the  Court  (hall  be  at  the  day  of  the 
return,  yet  when  the  day  is  comei  he  ought  to  return  the  body  into 

sourtj  which  then  is  in  a  place  certain,  and  not  to  (ay  he  had  the 
body  ubicunque,  the  which  the  Court  faid  was  a  blunder^  but  it  is 
aided  by  the  appearance.  Skin.  444*  Trin.  6  W.  k  M.  in  B.  R. 
Wilfon  V.  Law. 

27.  If  the  writ  and  return  had  been  ill,  th^e  appearance  had  aided  ^d.  Riyai. 
it,  if  the  party  appears  and  pleads  i   but  if  he  appears  and  takes  ex-  J(f.  AS.P. 
teption  for  a  defcM^  in  the  writ  and  return,  fuch  defedl  is  not  aided  by  £vre  j/ 
by  appearance ;   but  if  he  pleads  over  he  waves  the  advantage  of  ^  w>>ca 
fuch  exception,  and  be  was  ruled  to  proceed  to  trial.    Per  Eyres  iom^"Ja 
J.  Skin.  554.  Mich.  6  W.  &;  M.  in  B.  R.    Wilfon  v.  Law.        dcmau  on 

the  priKrft, 

tbif  appearance  wili  %A  Aid  any  dcfc^ia  tbe  proccft;  bat  as  to  ikii,  the  other  judKct|avc  nm 
opmu>n« 

28.  A 
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18.  A  tiork  9f  irnr  was  4KHnU4  rt#  ySmir  iijr  f&wfi  fto  rifsvrtf 
^  the  p9tu^  sod  fo  might  be  b^re  any  pone  ifliied  out*  And 
judgment  was  reverfed  For  this  error,  for  no  appearuice  can  help 
chat.    12  Mod.  524.  Trio.  13  W.  3.  B.  R.    BidobA  v.  Veal. 

29.  Scu  fa,  upon  a  fim  wanted  the  due  number  ot  daysyiecaiiff 
the  tefte  ana  ntfirn^  and  that  writ  did  partake  of  the  nature  of  a 
real  a£lion,  yet  if  party  appeared  and  pleaded  to  it,  it  made  it  good. 
Per  Holt  Ch.  J.  12  Mod.  452.  Pafch.  13  W.  g.  B.  R.  in  cafe  of* 
Wilmot  V.  Tiler. 

^  30.  So  if  writ  of  covinamt  to  Uvf  a  fim  wants  fifteen  di^  be- 
tween die  tefte  and  return,  yet  if  party  appear,  and  fine  be  levied 
it  is  good.  This  indeed  has  been  after  queftioned  by  fome  judges^ 
but  was  adjudged  to  be  a  flated  dodrine^  and  needs  no  new  fettle- 
ment ;  for  if  the  defendant  appears  and  anfwers  without  taking 
advantage  of  this  fault  of  the  writ,  as  if  it  were  in  affife^  and  he 
not  attached  fifteen  days  before,  die  fiuiic  of  die  writ  is  thereby 
cured.  Per  Holt  Ch.  J.  12  Mod.  452.  In  cafe  of  Wihnot  v« 
TUer. 

31.  Irregularity  of  the  deliver  of  a  declaration  is  made  good  by 

appearance.    Per  Cur.  Ld«  Raym.  Rep.  706.  Mich.  13  W.  3^ 

Walgrave  v.  Taylor. 

•  Sam.  383.      32.  Appearance,  and  the  party  being  heard,  fupplies  want  of 

^^'j^^^'u'ftmmmns  in  fuounary  proceedings.     2  Salk.  428.  Mich.  8  W.  3. 

iL^?;  of     B.  R.    The  Xing  v.  die  Mayor  &c.  of  WUcon. 

ibeQuccn 

%•  Barret.  S-  P-— ^J  Mod.  t^j,  S.  C. 

33.  Defendant  moved  to  ftay  the  proceedings,  t)fe  procefr 
not  having  hetnjirved  upon  him,  but  i^n  ancrtber  perfon^  it  was 
inftfted  by  plaintiff  that  an  appearance  bemg  now  entered,  the  de- 
fendant was  in  court,  and  the  miftake  was  cured.  But  per  Cur^ 
The  appearance  is  entered  by  the  plaintiffs  according  to  the  ftatute^ 
and  by  no  means  cures  the  mijlahe,  Barnes's  Notes  in  C.  B.  291* 
Trin.  8  &  9  Geo.  2.    Wcftall  v.  Finch. 


(F)     Appearance.     At  what  Tiwif.. 
In  what  Cafes  a  Man  [or  Corporation,  pi.  8.]  may 
j-^^  appear  where  the  Procefs  is  not  ferved. 

Foi.^sa.   [Or  where  it  is  not  returned,  or  returned  Nihil^ 
^""^"^^^  p],  y.  p.  12.   13.] 

Where  an  Inheritance  is  to  be  lofi^  or  other  Thing* 

Br.  Jours,    [i.  TTTHERE  a  man  is  to  lofe  an  inheritance  if  he  does  not 
pi.  93,  citet  yy      appear,  he  fhall  appear  without  a  return  ef  the  flseriff 

gratis  by  the  day  in  the  Roll.     10  H.  7.  11.  b.] 
«  Fitzh.  [2.  As  inoi  fequatur  fub  periculo  againjl  a  vouchee^  he  may  ap- 

Vouchcr.p].         ^^  ^^  J     ^f  ^^  return,  though  no  writ  be  returned,  for  that 
'^^••""  »       s  .  odierwife 
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frtherwifc  he  fliould  lofe  in  value.    •  22  Ed.  3.  4.  adjudged.  7.  b.  S.  c. 

adjudged.  29  Ed.  3.  40.  b»  2  Ed.  3.  40.]  *[•  J°"j;^^ 

to  H.  7. 11.  S.  P. S.  P.  though  it  be  returned  tarde,  for  the  mifchief  of  the  tenant.    Br. 

Averment,  contra,  &c.  pi.  at.  citet  ii  E.  4,  9 But  where  upon  nuarrMMtia  charts,  nihil 

IS  returned,  and  he  appears,  he  (ball  not  be  received.     Br.  Averment  contra,  &c.  pi.  si.  citei  it 
F.  4.  9«'  'So  upon  fmmwmit  a  J  rMirrmntixamdmM^  and  fo  aliat,  pluries.     Br.  Averment  contra. 

&c,  pi.  Si.  cites  11  £.  4.9. 

[3.  If  the  defendant  be  9ut-lawed  in  deity  and  after  hath  a  char-  j"  442  1 
ter  of  pardoHy  and  fues  a  fcjre  facial  againji  the  plaintiffs  if  the  •Br.Dc-T 
writ  be  not  returned,  the  plaintiff  cannot  appear  by  the  roll,  for  he  ^»«*^*»P''49f 
is  to  lofe  nothing.    ♦  39  Ed.  3.  7.  b.  Contra,  f  27  Ed.  3.  77.]         Sfpfa^n^ff 

be  received  to  appear  gratis  by  the  roll,  becaufe  the  writ  was  not  fervedt  tad  fo  he  was  forced  to 
procure  another  writ  to  warn  himfelf ;  quod  nota,  &,  lie  fecit, 
f  Fiub.  Refponder,  pi.  85.  cites  S.  C. 

[4.  But  if  the  writ  be  returned  tarde,  the  plaintiff  may  appear,  ^itab.  ReT. 
27  Ed.  3.  77.1  P«tt<^«^  pi. 

^    "  85.  cues 

S.  C— Br.  Jmira,  pi.  48.  citet  3  H.  7.  B.  S.  P. 

f5.  When  a  man  is  to  have  a  corporal  pain  if  he  appears  not^  •Br.  jonrt 
he  may  appear  without  the  return  of  the  fhcriff  gratis  by  die  day  in  P^- 93'  €'<<• 
the  Roll.    ♦  10  H.  7.  XI.  b.  Curia.  39  Ed.  3.  7.  b.J  Br.  Default. 

pK  64.  citey 
3  H.  7.  8.  S.  P.— Br.  Joora,  pi.  48.  eitct  3  H.  7. 8.  S.  P. 

[6.  In  trij^afs^  if  after  the  exigent  is  iffued,  the  defendant  ren^ 
ders  himfelf,  and  hath  a  fuperfedeas ;  though  the  Jheriff  does  not 
return  the  exigent,  zt  the  day,  yet  he  may  appear  by  the  roU. 
38  Edw.  3.  20.  b.  adjudged.] 

[7.  In  a  fcire  facias  againft  a  garnijhee,  if  tjie  Jheriff  returns  hr.  Aver- 
nihil,  &c«  and  fo  upon  the  alias,  the  garnifliee  cannot  appear  gratis  mentcon- 
by  the  day  in  the  roll,  becaufe  he  is  not  to  have  corporal  pimifh-  !?'*f'  P'* 

^<  A  r»    ^       ^  1  *••  eites  s, 

ment.    Contra,  o  H.  o.  10.  J  c.  That  h« 

bad  a  day  in 

court  by  the  roll,  and  therefore  vras  received.    Per  Cur.  ouod  note. 

In  detlMmt  the  difitijMt  prmyed  gamifimentt  and  had  it,  and  Xht  Jhtriff  rttwrntd  mibilt  tn^  ficmi 

miiat  iffmi^  and  \\\tjhtviffniurn*d  nibii  again,  and  xht  gamtjhfe  came  %tid  frayed^  tbut  the  plaim^ 

ifffmtgbt  dedanf  againfi  htm^  and  was  received  ;  for  bt  had  day  iy  fU^  and  fo  appeared  coouary 

to  the  return  of  the  (heriff,  quod  oou.    Br.  Default*  pi.  37.  cites'S  H.  6.  16. 

[8.  In  a  quod  permittat  againft  a  bailiff  and  commonalty^  if  at 
the  return  of  the  grand  dijlrefs  no  writ  is  returned,  the  bailiff  can^^ 
not  appear  gratis  by  the  day  in  the  roll  without  the  commonalty 
(for  they  are  but  one  corporation.)    29  Ed.  3.  40.  b.  adjudged.] 

[9.  In  an  audita  querela,  if  the  defendant  he  returned  nihil  per ., 
quodpoteft  fummoniri,  yet  he  may  appear  gratis.    21  Ed.  3.  13.  b. 
adjudged.] 

[10.  /v  a  writ  of  debt,  if  no  of^ginal  be  returned,  nor  any  return  Br.  Oebr. 
maiie^  jtt  the  defendant  may  appear  by  the  roll.   29  Ed.  3.  18.]      pKio9.s.^ 

03. 

[it.  But  he  cannot  compel  the  plaintiff  to  count  againft  hian,  be- 
^cauiTe  perium  there  is«o  original.    29  m.  3.  tS.l 
Vol.  Vn.  K  k  [12.  h 
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5.  p.  Per  f  XI.  In  a  writ  of  A*f,  if  the  /hirijf  returns  the  triginat  frihtt^ 
ht\/^li  &c.  yet  the  dcfencfant  ma^  appear  for  fear  of  the  capias/  H.  lO 
mffit,  coo.   Ja.  B.  R.  between  Dame  ^lanej  and  Vawtry,  adjudged.] 

tn,  iLc.  pi. 

81.  cues  11  £.  4. 9. 

If /«  dtit  or  treffafs  the  (hcnff  returns  the  capias  nihil,  and  the  defendant  comes  ready  to  plead, 
be  (hall  be  received,  and  the  reafon  feems  to  be,  that  in  this  cafe  there  is  corporal  puniOkment.  fir. 
Avermenr,  contra,  Ac.  pi.  6.  cites  48  E.  3.  s. 

Bml  mkerr  thrrt  it  are  corporal  fitnifimunt^  nor  the  ^mtSj  h  M  no  mifcbieft  he  (hall  not  be  reoeived 
to  plead  Bpon  a  return  of  nihil,     fir.  Averment,  contra,  &c.  pi.  6.  cites  4^  E.  3.  s. 

For  in  precipe  quod  reddat,  if  the  tenant  xwicbest  the  vouctiee  may  appear,  and  pletd  at  tbefirft 
day.  Bui  if  bt  be  returned  nihil  ufon  the  fnnmvnxs  he  (hall  not  be  received  tiU  the  (c^uatisr :  for 
then  is  the  land  to  be  loft,  therefore «/  the  ft^natnr  he  Jhailbe  received*  ^,  Averment  contra,  &c«^ 
pi.  6.  cites  48  £.3.  1. 

[  443  1  [13.  \j5o\  If  the  flieriff  xtXMXvv^  mandavi  haUiv  lihntalhy  qm 
Br.  Aver-     nihil  indi  fecit,  yet  the  defendant  may  appear  gratis.    27  Ed.  3*  78O 

ment,  c6n- 

tra.  &c.  pi.  34*  cites  S.  C.  and  Fitzh.  Procefi,  15.    But  Brooke  fays,  it  does  Ao»  appear  there  what 

proccfs  be  made,  which  was  fo  returned. 

14.  Executors  brought  fcfre  facias  agatnft  the  defendant y^r  i/a^ 
mages  recovered  by  the  grandfather  of  the  tejlatovy  and  the  Jhtriff 
returned  nihil^  hy  which  the^ plaintiff  had  estecution^  and  the  d&-- 

fendant  brought  audita  querela  upon  a  releafe  of  the  te/tator,  upon 
which  venire  facias  ifliied  againft  the  executor,  which  wfjt  was  noc 
ferved,  and  yet  the  executors  came  ready  to  plead,  and  were  re*- 
ceived  by  award,  notwithftanding  that  the  writ  was  not  ferved» 
Br.  Averment  contra,  &c.  pi.  25.  cites  21  £•  3.  13. 

15.  In  debt  the  defendant  was  out-lawed^  and  bad  charter  of 
pardon,  and  fcire  facias  againjl  the  plaintiff,  which  was  not  r^« 
turned,  and  the  plaintiff*  appeared  and  prayed  that  the  defendant 
be  demanded,  inajmuch  as  the  plaintiff  has  day  by  roll%  &  non  allo- 
catur, inafmuch  as  the  procefs  was  not  ferved ;  contra,  where  the 
party  is  to  have  corporal punijhment  or  durefs,  by  which  the  plain- 
tiff, by  advice  of  the  Court,  fued  fcire  facias  to  have  himfelf 
warned,  fo  that  he  might  appear.  Br.  Averment  contra,  &c.  pL 
26.  cites  39  E.  3.  7. 

16.  In  trejpafs  the  Jkenff  returned  cfuod  cepit  corpus,  and  had 
him  not  at  the  day,  by  which,  upon  chjDge  of  tiie  (heriff,  ilTued 
dijiringas  quondam  vicecom,  ad  habend.  corpus  againjl  the  old  Jhe^ 
riff,  and  he  amerced,  and  the  new  flieriff  returned  quod  diflrixit 
quondam  viceconu  but  had  not  the  body ;  and  per  Thorp  the  de- 
fendant may  appear  and  plead,  notwithfianding  the  return.  Br» 
Averment  contra,  &c.  pL  33.  cites  44  E.  3.  2. 

"*  17,  In  fecond  deliverance,  the  flieriff  returned  no  writ,  but  Ac 
defendant  appeared,  and  prayed  that  the  plaintiff  count  againft  him^ 
or  that  he  might  have  return  irreplevifable,  and  could  not  have  it^ 
but  ficut  alias,  and  yet  he  had  d^(  by  the  rdh  And  (o  it  feems 
th^t  a  man  (hall  not  be  received  contrary  to  the  return  of  the 
flieriff,  nor  where  the  flieriff  does  not  return,  unlefs  in  cafe  where 
he  is  U  be  at  a  lofs,  oir  to  have  corporal  pain*  Br.  Averment 
contra,  &c.  pi.  28.  cites  49  E,  3.  2. 

*  •  l8#  Ip precipe  quod  reddat,  the  tenant  vouched,  and  prscefscon^ 

tinned 
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tlnuid  againft  the  vouchee  ////  the  fequatur^  which  writ  was  n$t 
fervei^  and  the  tenant  faid  that  the  wychee  died  between  the  ijfuing 
of  the  writ  of  fequatur^  and  the  day  of  the  return^  and  prayed  that 
he  might  re-vouch.  Br.  Averment  contra,  &c.  pi.  27.  cites  14  H, 
6.  7.  And  the  fame  year,  fol.  19.  the  better  opinion  of  the  juf- 
tices  was,  that  he  (hall  have  the  plea* 

19.  So  where  the  tenant  vouches^  and  the  fummons  and  grand 
cape  be  returned  fervedy  and  the  vouchee  does  not  come^  the  tenant 
may  fay  that  the  vouchee  is  dead\  for  if  judgment  be  given  againft 
a  dead  perfon,  it  is  error ;  for  at  thofe  times  the  land  is  to  be  loft. 
Br.  Averment  contra,  &c.  pi.  27.  cites  14  H.  6.  7.  19. 

20.  So  at  thefecond  return  of  nihil  upon  fci  re  facias  upon  charter 
of  pardon  after  outlawry^  he  may  appear  gratis,  otherwife  the 
charter  fhall  be  allowed  without  anfwer.  Br.  Averment  contra, 
&c.  pi.  27.  cites  14  H.  6.  7.  19. 

21.  In  replevin  at  the  pJuries  the  (herifF  returned  quod  averia 
elongata  funt,  and  withernam  was  awarded  of  the  goods  of  the  de^ 

fendant  for  the  plaintiff  returnable  15  Mich,  and  the  Jbtriff  re-' 

turned  tarde^  and  the  defendant  came  and  was  ready,  and  prayed 

that  the  plaintiff  Jhould  count  again fi  him.     And  the  beft  opinion 

was,  that  becaufe  no  pledges  de  profequendo  CsT  de  retumo  habendo 

fi,  &c.  are  founds  and  alfo  the  writ  is  not  ferved,  therefore  it  is  in 

a  manner  contrary  to  the  return  of  the  /heriff.     And  per  Ardern  ["  aaa  1 

and  Danby  he  cannot  appear ;  for  without  return  of  the  flicriff,  it 

cannot  appear  to  the  Court  if  he  be  the  fame  perfon  or  not,  and 

efpccially  as  here,  where  he  is  not  to  have  corporal  punijhment. 

But  where  capias  or  exigent  is  awarded,  he  may  appear,  by  reafon 

of  avoiding  corporal  punifhment.    But  where  •  ijfues  are  to  be  loji^  'Br.  De- 

and  the  writ  is  not  ferved,  there  he  cannot  appear ;   and  alfo  he  I  s."p'and** 

cannot  appear  before  pledges  are  found  ;  for  in  debt  if  the  defend-  cite*  s.  c. 

ant  be  returned  fumnionltus  eft,  and  no  pledges  returned,  the  de-  I  B^- 

fendant  (hall  not  be  put  to  anfwer,  nor  the  plaintiff  fliall  not  be  de-  33  c^^Ji^^' 

manded  ;   for  he  cannot  be  nonfui'ted  before  pledges  found,  quod  s,  C. 

toCa  Cuna  conceilit.     And  he  who  is  vouched  may  ente^  into  the 

warranty  the  firft  day,  but  if  procefs  be  awarded  which  is  not 

ferved,  he  cannot  enter  gratis ;   and  Newton  agreed  that  he  Ihall 

not  anfwer  as  here.     Br.  Averment  contrfl,  &c.  pi.  iz*  cites  22 

H.  6.  20. 

22.  In  debt  at  the  capias  the  Jheriff  returned  cepi  corpus j  Gf 
langmdus  in  pfifona^  Sec.  by  which  iffued  duces  tecum^  and  the  _/J^- 
riff  did  not  return  the  writ^  but  the  defendant  appeared  and  prayed 
that  the  plaintiff  county  and  it  was  greatly  debated,  if  he  might  ap- 
pear before  the  writ  came  in ;  and  the  beft  opinion  was,  that  be- 
caufe the  plaintiff  did  not  deny  but  that  he  who  appeared  is  the  fame 
perfouy  that  therefore  he  ought  to  declare^  notwithftanding  that  he 
ihall  be  intended  to  be  in  ward  of  the  (heriff  by  the  firft  return ; 
for  it  may  ftand  with  that  that  ht  was  then  in  prifon  &  languidus, 
and  now  at  large  and  found,  amd  therefore  the  plaintift*  declared, 
and  the  defendsmt  prayed  to  be  by  attorney,  and  the  Court  advifed* 
fir.  Default,  pi.  67.  cites  5  E.  4.  69. 

23.  In  cudita  querela  venire  facias  iffued  againft  the  ckfendanC, 

Kk  2  and 
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and  the  P^iriff  did  not  return  thi  writ^  and  the  diftndani  eaam 

gratis  and  prayed  that  the  plaintiff'  he  demanded  &  non  allocatur, 

becaufe  the  writ  is 'not  returned  ferved,  and  he  is  not  to  have 

corporal  pain.    Br.  Averment  contra,  &c.  pi.  30.  cites  6  £•  4. 9« 

Br.  Joori,         24.  Replevin  ficut  pluries^  the  Jheriff  returned  that  the  plaintiff 

gi.gt.  cites  ^^^  ejleigned^  fo  that  he  could  not  have  the  view ;  for  it  was  in  ho- 

Br.Rrrpon-  mine  replegiando,  and  no  day  was  given  to  the  defendant^  but  to 

dcr,  pi.  5t.  the  IherifF  to  know,  &c.  and  per  tot.  Cur.  the  Appearance  is  good 

eitci  S.  C.    jjjj.  jjjg  fg^ifchief  of  withernam  \  for  when  the  (hcrlff  returns  clon- 

gata,  and  if  the  defendant  has  not  appeared,  capias  in  withernam 

fliall  be  awarded,  by  which  he  Jhall  he  impr\foned  \  by  which  it  was 

awarded  that  the  plaintiff  recover  his  damages,  and  fo  the  appear-* 

ance  of  the  defendant  good  at  the  day  of  the  return  of  the  elloign- 

ment,  quod  nota.     Br.  Default,  pi.  71.  cites  7  £.  4.  5. 

25.  Scire  facias  upon  annuity  recovered^  the  (herifF  returned 
quod  nihil  habet  nee  eji  inventus^  the  defendant  came  and  faid  that 
he  had  refigned  before  the  writ  purchafed  to  the  ordinary  at  D,  and 
fo  not  parfon  ;  and  per  Cur.  the  defendant  mzy  plead  this,  though 
he  has  no  day  in  Court  by  return  of  the  fhenff;  becaufe  the  de» 
fendant  is  at  a  mifchief\  for  upon  the  firft  fcire  facias  returned 
upon  a  recovery,  the  plaintiff  mall  have  execution ;  for  he  who 
recovers  (hall  have  favour,  and  the  fame  at  the  capias  &  exigent ; 
but  becaufe  he  is  not  parfon^  nor  warned  as  parfon^  J.  B.  Re6tor.de 
D.  therefore  no  mifchief\  for  the  execution  fhall  iiTue  only  againft 
the  parfon.     Br.  Scire  Facias,  pi.  178.  cites  8  £.  4.  15.  19. 

26.  But  in  (cire  facias  upon  charter  of  pardon^  there  Jball  be  tw 
nihils  returned  before  that  the  charter  (hall  be  allowed,  if  the  plain- 
tiiX  does  not  appear  before,  fir.  Scire  Facias,  pi.  178.  cites  8 
£•  4.  15.  19. 

27.  Where  a  man  is  bound  to  appear  upon  writ  at  a  certain  day^ 
it  is  no  plea  that  the  writ  is  not  returned  i  for  he  may  have  fpecial 
entry  of  his  appearance :  but  it  is  a  good  plea  that  the  bailiff  to 
whom  he  is  bound  kept  him  in  prifon  till  the  day  of  his  appearance  s 

[  445  1  f^^  ^^  f^^  ^^  S^^^  ^  forfeiture  by  his  own  ad.     Br.  Dette,  pi* 
109.  cites  9  £.  4.  23. 

28.  A  man  appeared  by  capias  utlag,  and  pleaded  the  lajl  term^ 
and  had  day  to  i^  Aliei.  and  came  at  OSiab,  Mich,  and  prayed  that 
his  appearance  be  recorded  for  all  the  terwy  and  Towniend  would 
not  before  the  day,  but  Brian  and  Catefby  [bid  them]  record  it. 
Conifby  faid,  it  has  been  done  between  party  and  party,  but  not 
where  the  King  is  party  as  here.  Per  Townfend,  in  appeal  he 
ought  to  appear  at  every  day,  and  (hall  not  have  his  appearance 
recorded  as  here,  but  per  Conifby  the  contrary  has  been  done, 
where  he  is  a  poor  man.     Br.  De&ult,  pi.  63.  cites  i  H.  7.  27. 

S. P. though  29.  In  error  the  fcire  facias  againjl  the  defendant  was  returned 
bythcroU  '''^^  ziid  ficut  alias  iffued^  the  defendant  was  not  received  to  ap- 
becaufe  he    pear  gratis.    Br.  Dc&ult,  pi.  64.  cites  3  H.  7.  8, 

is  not  to 

have  corporal  ptin.    Br.  Jouri,  pi.  48.  citet  S.  C. 

Br.  Jouri,  20.  Contra  upon  capias  or  dijlrefsj  where  corporal  pttnijhment  is 
|i.^48.  ciiet  ^^  j^  ^^^^  ^^  ^^^  ^^  ^^  ^^  ^^j  the  fame  in  fcire  facias  upon  char* 

ter 


fat 
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tir  0/  pardon^  as  upon  this  fcire  facias.    Br.  DcBiuIt,  pi.  64*  cites 
3  H.  7.  8. 

31.  So  where  the  (hcrifF  returns  iarie  or  emhezUs  th  wrtt^  Br.  Jouw, 
for  It  was  feid  that  he  bai  Jay  by  tbi  roU^  ct  non  allocatur  here.  P*-^^^ef 

lWd»  it.  Aver- 

mcDt  cootrti  &C  pi. 3t.  cite*  S.  C. 

32.  Sein  facias  upon  writ  of  err  or ^  the  Jheriff  nturned  nibil^ 
the  defendant  came  and  prayed  that  the  flaintiff  fljould  ajjign  the 
errors^  ct  non  allocatur^  inafmuch  as  the  wnt'  is  not  returned 
ferved,  and  yet  he  has  day  by  the  roll.  Br.  Averment  contra,  &c. 
pi.  32.  cites  3  H.  7.  8. 

33.  But^  per  Cur.  where  the  (heriff  returns  upon  eapias  quod 
tton  eft  inventus^  the  defendant  may  appear  and  plead ;  for  other- 
wife  he  fhall  have  corporal  punijhment  by  arreft  by  other  capias^ 
per  Cur-    Br,  Averment  contra,  &c.  pi.  32.  cites  3  H.  7.  8. 

3^.  So  upon  diftrejs  in  falvation  of  the  tjfues  ;  for  this  is  a  lofi, 
quod  nota,  per  Cur.  by  which  ficut  alias  iiTued.  Br.  Averment 
contra,  &c.  pi.  3^.  cites  3  H.  7.  8. 

35.  Where  a  man  has  day  by  the  roll  ad  refpondendum^  he  may 
appear  as  well  upon  the  roll^  as  upon  the  writ ;  but  when  it  is  ad 
fatisfaciendum  he  fhall  never  be  received  to  render  himfclf  to  pri- 
fon,  unlefs  the  writ  be  returned,  viz.  cepi  corpus,  or  capias  ad  fa« 
tisfaciendum*,  or  reddidit  fe  upon  exigent  \  per  Mordaunt.  Kelw. 
166.  b.  pi.  3.  Hill,  s  H.  8. 

36.  Upon  a  capias  a?ainft  A.  the  Jheriff  returns  him  fek^  fo 
that  he  cannot  have  his  body  at  the  day  without  the  danger  of  his 
death ;  upon  affidavit  that  A.  is  frrown  well  a  duces  tecum^  fub« 
poena  of  a  certain  Aim  of  money  fhall  be  awarded  to  the  fherifi^ 
to  have  his  body  in  Court  at  a  certain  day.     Jenk.  94.  pi.  82. 

37.  In  debty  trefpafsy  or  other  perfonal  aAion  againfl  A.  upon 
the  fummons  or  attachment^  the  fherifF  returns,  non  eft  inventus  ^ 
nihil  habet  in  his  bailiwick ;   at  the  day  of  this  return  A.  cannot ' 
appear.    Jenk.  94.  pi.  82.  &  122.  pi.  47. 

38.  But  upon  a  capias  againft  htm  to  imprifon  his  body,  or  upon 
a  procefs^  upon  which  ijfues  are  to  he  loft^  or  land  to  be  loft,  or  his 
life  brought  into  danger^  he  may  appear,  although  fuch  a  return 
as  above  were  made  by  the  fherjfFi  for  he  has  a, day  in  Court  by 
the  roll,  and  his  non-appearance  would  be  of  great  prejudice  to 
him.    Jenk.  94.  pi.  82.  &  122.  pi.  47. 

39.  In  an  appeal  againfl  A,  for  the  death  of  a  man,  the  fheriff  r  aa^^  1 
returns^  that  the  writ  came  too  late  to  him ;  A.  may  appear  and  ^ 
plead  notwithflanding  this  return.  Jenk.  94.  pi.  82.  &  122.  pi.  47. 

40.  Whenever  a  writ  returnable  is  awarded,  the  return  day  is  a 
day  to  both  parties  to  appear,  and  though  the  writ  be  returned  not 
ierved,  the  defendant  may  appear  to  prevent  any  ill  confequences^  at 
to  prevent  a  capias^  5  £•  4.  69.  So  here  to  fave  himfelf  on  a 
withernam^  refpond.  57.  [52]  7  E.  4.  5«  Upon  a  diftringas  prox^ 
imas  villas^  &c.  the  defendants  have  m  day^  yet  they  may  appear 
and  traverfe.  In  a  common  replevin  the  original  gives  no  day^  for 
this  is  vifcntitL  and  fo  is  die  alias,  but  the  juuries  is  returnable  in 

Kk3  B.R. 


44*  Defaults    Appcftrtncc, 

B.  R.  and  though  there  is  no  fummons  nor  attachment  in  the 

writ,  yet  the  day  of  thtt  return  is  a  day  to  the  parties  and  the  entry 
is  attachiatus  elr  ad  refpondend'  de  placito  quare  cepit,  &c.  and 
the  reafon  is  becaufe  though  in  truth  there  was  not  a^hially 
an  attachment,  yet  virtually  and  in  c^nfequence  of  law  it  is  fo, 
he  being  bound  upon  peril  of  a  withernam.  2  Saik.  583.  pi.  3. 
Mich.  12  W.  3.  B.  R.    Moor  v.  Watts. 

41.  By  the  ancient  rule  of  court,  there  could  not  be  a  volun- 
tary appearance  without  a  tvrit  was  talcen  out,  but  even  now  there 
muft  be  a  writ  taien  out  before  or  after  \  for  without  a  nmt  the 
parties  have  no  day  in  court,  without  which  they  cannot  appear  ; 
and  he  fees  no  difference  between  a  voluntary  appearance  and  one 
f  Upon  a  cepi  corpus^  for  fure  the  plainttfF  ought  not  to  be  put  in  a 

;  ,       worfe  condition  for  his  kindnefs  in  not  arreting  the  defendant* 

[^  If  a  writ  be  returnable  Craft*  Animar'  and  a  voluntary  appearance 

V  to  it,  it  will  be  the  fame,  as  if  it  were  upon  a  cepx  corpus.     Per 

Hplt  Ch*  J.    12  Mod.  404,    Trin.  12  W.  3.  B.  R.  Anon. 

(G)    In  whnt  Cafes  a  Man  (hall  be  compelled  to  ap^ 
pear  [andatifwer]  where  the  Procefs  is  notfcrved. 

[l«  TF  a  nun  fuis  execution  td>on  a  Jiatute^  and  the  eonufor  fues 
X.  an  audita  querela  upon  the  acquittance  of  the  conufee  return'* 
able  immediately^  which  is  not  ferved,  and  the  conufee  comes  and 
prays  execution^  he  Jhall  be  put  to  anfwer  to  the  acquittance  upon 
this  writ,  for  he  bath  day  by  the  roll,  though  the  writ  is  not  ferved. 
30  E.  3.  21.  b.  adjudged.] 

2.  A.  is  condemned  in  trejpafs  at.  the  fuit  of  B.  and  is  outlawed 
upon  the  judgment  and  is  mL  execution  upon  a  cap.  HtL  B.  rehafes 
to  A.  all  executions  ;  A.  upon  this  releafe  brings  an  audita  querela^ 
upon  this  a  venire  facias  againft  B,  B.  cannot  appear,  for  he  is 
not  to  lofe  his  liberty,  or  iSiies,  or  freehold  ;  an  alias  venire  facias 
iflues,  and  is  ferved  and  returned ;  B.  appears,  and  pleads  the  laid 
outlawry  againft  A.  and  'tis  a  good  plea ;  for  the  audita  querela  is 
only  toMefeat  the  execution,  and  not  to  reverfe  the  judgment  as 
error  would  do  ex  dire£to)  and  an  attaint  ex  confeqMcati,  Jenk^ 
126.  pi.  55. 


C  447  ]  (^*  0    Appearance.    Neceffary*to  what  Purpofes, 
Or,  whac  cannot  be  done  without  Appearance. 

I.  TN  infirmations  and  indieimentSy  no  judgment  can  be  given^ 
X  unlefs  the  defendant  appears.     Per  Eyre  J.    10  Mod.  250. 

Hill.  3  <jeo.  I.  B.  R.  in  cafe  of  the  Queen  v.  Simpfon. 

- '  2.  But  judgment  of  outlawry  may,  becaufe  of  his  contempt  for 

OOt  appearing.     Ut  fup. 

3.  Pmviam  of  d^er-^eakr;  may  he  wi^out  ^ppeving,  fo  that 

ihey 
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tbev  be  ftimmoned,  and  make  de&ult«    10  Mod.  378.   Hill.  3  Geo* 
!•  B.  R.    The  Queen  v.  Simpfon. 

4.  Corruption  of  bloody  and  forfeiture  of  eflate^  may  be  by  out^^ 
lawryfor  treafon  or  felony ;  for  the  law  interprets  abfence  in  fuch 
cafe  as  a  fuificient  evidence  of  guilt,  ib  Mod.  379.  Hill.  3 
Geo.  I.  B.  R.  in  the  cafe  of  the  Queen  v.  Simpfon. 

5.  In  real  anions  the  fecond  default  is  final  and  conclufive, 
and  the  Court,  without  regarding  the  merits  of  the  caufe,  will 
give  judgment  that  defendant  (hall  lofe  the  land.  10  Mod.  379. 
ill  cafe  of  the  Queen  v.  Simpfon. 

See  tit.  Ba- 

(H)    In  what  Cafes  the  Hujband  (hall  be  obliged  to   foi.  583. 
appear  for  his  Wife.  ^"'Tr*^ 

[i.  TN  an  a^ion  againft  baron  and  kme.sn  B,  R,  if  the  baron 
JL  appears  upon-  the  exi^ent^  he  JhaU  remain  in  prifon  till  he  puts 
in  bail  for  his  wife.     Hill.  37  El.  B..  R.  by  Popham.J 

[2.  Js  in  an  adlion  of  debt  againft  baron  and  feme,  for  the  debt 
0f  the  femt^  if  the  baron  be  taken  by  capias  or  exigent^  he  (hall  re- 
main in  prifon  till  he  hath  put  in  bail  for  his  feme.  Hilh  37  £K 
B.  R.  by  the  clerks  this  is  the  common  courfe.J 

[3.  But  in  an  aftion  againft  baron  and  feme  in  B.  if  the  baron 
ames  upon  the  capias  4r  exigent^  he  (hall  not  be  compelled  to  put 
in  bail  for  his  wife.     Hill.  37  £1.  B.  R.] 

[4.  If  the  varon  appears  upon  the  original  in  B.  R.  where  it  is 

3;ainft  htm  and  his  feme,  he  ought  to  put  in  bail  for  bis  wife. 
ill.  37  El,  P.  R.] 

[5.  In  an  a£Uon  of  debt  againjl  baron  and  feme  in  B.  R*  upon  Cro.E.^ioK^ 
tbejiatute  of  of  recufants^or  the  recufancy  6f  the  feme^  ^^Jli^^'^ 

the  baron,  who  is  in  cuftodia  mareAIUi,  (hall  remain  in  prifon  s!c,^uy'g^ 
till  he  hath  put  in  bail  as  well  for  his  wife  as  for  himfelf     H.  37  ihi»  ccun 
El.  B.  R.  adjudged,  the  cafe  of  Philpot  and  Young,  and  their  j"tX"buoi 

wives.  ]  to  b^il,  but 

to  continue 
biiQ  in  prifon  for  thecontempt  of  the  feme,  until  tbe  feme  comes  in,  and  tberefore  bail  was  rcfufed ; 

cites  8  H.  4  6.     91   H.  6.  4. Cro.  J.  445.  in  pi.  83.     Mich.  15  Jac.  B.  R.  tbe  S.  P. 

Obiter  faid,  that  this  had  been  the  cuftom. 

[448/ 

[6.  But  it  is  in  the  eleilion  of  the  Courts  whether  they  will  Cio.  E.370. 
compel  him  to  give  bail  for  his  wife  or  not,  for  all  bails  are  in  the  pi-  9-  S-  ^* 
difcretion  •  of  the  Court,  Hill.  37  El.  B.  R.  Philpot  and  Young,  *  ,';ii*V/; 
and  their  wives.]  — cfo.  j. 

445.  in  pi.  3.  S.  P.    Obiter. 

[7.  In  an  aiftion  of  debt  brought  againft  baron  and  feme  in  This  it  im* 
banco,  if  the  baron  appears^  and  the  feme  makes  default-^^'^]  perfea. 

[8.  If  procefs  ijfues  out  of  B.  R,  fcilicet,  a  latitat  againft  baron  in  fuch  cafe 
and  feme,  and  the  feme  is  arrefied^  but  not  the  baron^  the  baron  in  ''JJ'J^J'*^ 
this  cafe  fliall  not  be  compelled  by  the  courfe  of  the  court  to  appear  a^ciar/iMn, 
for  himfelf  and  his  wife*  the  baron  not  being  arrefted*    A^Iich.  10  and  ihere- 

Kk4  Car.  f^«i"'^ 


448  IDtSiVSt^    Appearance. 

gardthe  Car.  B.  R.  between  Story  and  Smith,  per  Curiam^  and  clerkai 
riHSJS  d€-  **^  *^y  ^^  ***  '/  ^*'  ^'^^  ^^  ^^^  amftid^  and  M  the  fimt^ 
Clare,  the     the  baron  (hould  nave  been  compelled  to  appear  for  himfelf  and 

UroD  being  his  wifc.] 

rciureed 

Bon  eft  imrentuft;  the  feme  wu  dirmifTed.    Cro.  J.  445,  pi.  83.    Mich^  I^  Jac.  B.  R.  Amro.— -^ 

Mod.  8.  pi.  84.    Mich,  at  Car.  B.  R.    Twifjcn    I.  cues  S.  C.  and  fayt,  it  ii  to  be  underftood* 

that  be  (ball  be  difcbarged  apoo  coinmoa  b^il ;  and  Livef«y  faid,  that  fa  ibe  cuurie  waa. 

J.  In  Jibt  at  the  eapiafi  the  fherifF  returned  quod  apit  c^rfus^ 
that  he  is  languidus  in  frifina^  and  yet  the  defendant  was  re-« 
ceived  to  appear ;  for  be  has  day  by  the  rollj  and  prayed  that  tht 
plaintiff  hi  demanded^  and  fo  he  was,  and  becaufe'^ie  did  not  come, 
therefore  he  was  nonfuited,  quod  nota.  Br.  Retorn  de  Briefi^ 
pi.  loa.  cites  3  H.  6.  3. 

Z0«  And  at  the  capias  in  trcfpafs  againft  the  baron  and  ftme^ 

die  fherifF  returned  the  baron  non  eji  inventus^  and  that  be  had 

^  ^  .    ^.  taken  the  feme^  who  was  in  ward^  and  prote^ion  was  cajl  for  the 

CJ^'Tj^J^;  baron^  and  was  allowed^  and  yet  he  had  no  ds^y  by  the  return  of 

^  the  iherifF,  quod  noti.     Brooke  (ays,  the  reafon  feems  to  be  in- 

afinuch  as  he  is  to  hs^ve  corf  oral  puni^mtnf  upon  ^p\^.    Ibid. 

(H,  :»)    Appearance. 
Againft  Return  of  the  Sheriff. 

Br.  Aver-     [l.  TN  trejpa/s  at  the  capias  the  Jh$riff  returned  non  eft  inventus^ 
"**A  "Tk  y^^         defendant  may  afpear  at  the  famo'  day  by  attorney^ 

dttt  5.  C     ^  ^^  proper  perfon^  at  bis  pleafure.    Br.  Jours,  pi.  20.  cites 

'   *    3  H.  4.  2. 
Br.  Aver-        a.  But  It  IS  faid  that  oRer  exigent  awarded^  he  cannot  appear 
uT&c^^kV  ^y  attorney,  but  firft  iWff^rfon.    Br.  JoMrs,  pi.  2.0.  cites  3 

cites  S.  C.     H*  4«  2. 

Br.  Joura.        3.  In  debty  at  the  capias  the  (heriff  returned,  quod  ^epit  corpus 
S*C*— bT    ^  ^"^  eftJanguid'  in  prifona^  and  yet  the  defendant  was  received 
Averment'    to  appear ;  for  i£  has  day  by  the  roH^  and  prayed  that  the  plaintiff 
contra,  dec.  be  demanded^  and  fo  he  was,  and  b<^C<tufe  he  did  not  couie,  there« 
|t.^.  atei   f^f^  1^^  ^^  nonfuited,  quod'nota.    Br.  Retorne  de  Brief,  pi.  102. 

cites  3.H.  6.  3. 
3.  P.  For  ^  Jnd  at  the  capias  in  trc^afs  againft  ths  baror;  and  fenUy  tl^ 
h«"no  dlTy  ^^^  returned  the  baron  non  eft  invintus^  if  quod  apit  the  femi^ 
by  the  re-  '^ho  was  in  wardi  and  prote£lion  was  caft  for  tlfc  barony  and  w^ 
turn  of  the  aUowedy  and  yet  he  had  no  day  by  return  of  the  ifaerifF,  quod  nota, 
h^hulw  Brook  fays,  the  reafon  feems  to  be  inafmuch  as  he  is  to  ha^vq 
bytheroU.    corporof  punijbment  wpoti  czpM.    Ibid. 

ilr.  Jouri. 

pi.  2.  citei  S.  C.'iuMi'        Br.  Averment  contra,  &e.  pL  9.  citea  S.  C. 

C  449  ]  ^'  Defendants  plead  in  bar  to  the  a^on,  but  do  not  appear 
and  plead  nee  in  propria  perfcna  nee  per  any  attorney  but  only 
thusy  «(  p«di^  A^  a^  B.  per  Q.  att^rnatMPi  jTm^ii  ¥«  &  in- 

juria» 
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Juriftin  quando,  &c.  and  therefore  judgment  pro  quer.    2  Lutw; 
1386.    Trin.  4  Jac.  2.    Gardiner  v.  Peyton. 

(I)     Departure  in  Defpite  of  the  Court. 
In  what  Cafes  it  is. 

[x,  TF  the  defendant  or  tenant  imparl  U  anotbir  day  in  the  fame  Br.  Dcptiw 

A  tenrh  and  makes  default  at  the  daj^  this  is  a  departure  in  fpj^'"^ 

defpite  of  the  Court.    9  H.  6.  58.  b.] 

Cro.  J.  893.  pi.  \%.    Mich.  9  Jac.  B.  R.  in  cafe  of  Ltlboarn  v.  Heron.  S.  P.* 
S.  ?.  in  S.  C. 

[2.  [So]  if  a  man  imparls  till  another  term^  if  he  makes  de-  Br.  Bill,  g^ 
fault  at  the  day  of  ^qipearance,  this  is  a  departure  in  defpite  of  g[?|^^ 
the  Court.    9  H.  6.  39.  b.  41.  b.  J  bV.  Conti. 

[3.  But  if  the  Court  gives  day  to  the  defendant  ♦  till  another  nuincea,&c. 
temL,  if  the  defendant  makes  default  at  this  day,  this  is  no  de-  ||'c**  *^^ 
parture  in  delpite  of  the  Court,  for  he  departed  by  leave  of  the     if't  am 

Court.  1  ^fpemnmrnd 

faytW' 
thing,  the  fUiutlJf  Jh^tl  rt€9vtrfir  ^ttant  •fmnfwer^  aod  if  bt  mffemtt  ami  mmke  defimu  im  thtikme 
$ermi  he  (hall  be  condemned ;  tor  thia  is  a  departure  in  defpight.    Per  Vampage^  Br.  Dcla|i|t» 
pi.  34.  cites  7  H.  6.  39.  41 . 

in  Mt  the  dtftnimmt  f  leaded  rtUtfi,  the  tUimiff  denied  //,  and  the  defendant  made  defmnlti  and 
ft  MH9ther  day  the  flalnttff  reervered kit  dfitt  beeanje  the  defendant  did  nvt  maintain  hit  fka\  and 
It  was  faid,  thai  this  wss  no  departure  in  defpite  of  the  Court ;  for  they  bad  daj  sfiwr.  Br«  Do* 
fault,  pi.  14.  cites  14  H.  4.  a. 

*  Cro.  J.  293.  pi.  St.  the  Court  fecncd  to  incline  to  that  opinion. 

[4.  In  a  real  allien  if  die  tenant  vouch^  and  the  demandant  has 
leave  to  in^rl  upon  the  voucher^  and  returns,  and  the  tenant  is 
demanded^  if  he  makes  default^  this  is  A 'departure  in  delpite  of  the 
Court.     38  E.  3.  13.  b.] 

5.  In  trefpafs  the  defendant  appeared  and  pleaded^  and  after  plea 
plmUd  departed  in  dejpite^  and  therefore  writ  of  inquiry  of  damages 
was  awardedj  and  after  the  plaintiff  releafed  the  departure^  and  die 
defendant  pleaded  not  guilty.    Br.  Departure,  pi.  4.  cites  9  H. 

5-  15- 

6.  Note,  that  departure  in  defpite  is  always  of  the  fart  of  the 
tenant  or  defendant^  when  his  appearance  is  of  record  the  fame  day^ 

' ,  and  retraxit  is  of  part  of  the  demandant  or  tenant,  or  plaintiffs  when 
his  appearance  ts  of  record  the  fame  day^  and  upon  this  he  /ball  bo 
barred,  and  of  the  part  of  the  tenant  or  defendant  he  /ball  be  con^ 
donned.    Br.  Departure  in  Defpite,  pi.  i.  cites  3  H.  6. 141 

7.  But  ibid,  fays,  that  note  that  it  appears  9  H.  5.  5.  and  3 
H.  4.  2.  that  where  the  defendant  appears  and  intparles  the  fame 
day,  as  he  may  well,  there  he  is  not  demandabUy  and  therefore  if  ho 
makes  default  when  the  defendant  comes  back  and  pleads  bar,  or 
tenders  bis  law,  the  plaintiff  fl>all  be  barred,  and  flmli  not  befufferei 
to  be  nonfuited\  for  this  is  a  rftraxit^  becaufe  it  is  all  one  and  the 
iiWCday, 

*  9.  Sm     ' 


8.  Bui  if  htimp^kt tm  wmtiiT  dtiy^ht^yt  h  tb^fimiUrmvr 
in  anotbir  term^  and  notwithftanding  that  it  be  to  the  n^t  dav  in 
die  lame  *  term,  there  hi  is  demanJaiU,  and  if  bi  makes  default  be 
fhaU  he  nonfuited^  notwithftanding  it  be  all  in  one  and  the  fame 
term  \  note  the  di^erfity,  where  the  imparlance  \s  all  in  one  and 
the  fame  day,  as  in  the  cafe  of  a  common  recovery,  and  where  it 
is  till  another  day  in  the  fame  term*  Br.  Departure  in  Defpitc, 
&c.  pi.  I.  cites  9  H.  <.  5.  and  3  H.  4.  2. 

9.  S9  it  fcems  ef  the  port  rf  the  drfendanty  tenant^  or  vouchee  t$ 
warranty ;  for  in  a  common  recovery  for  afllirance  of  land,  the 
vouchee  imparles  and  is  demanded  again  the  fame  day  and  makes 
default,  and  therefore  judgment  is  given  againft^e  tenant,  and 
he  to  have  over  in  value.  Br.  Departure,  pL  i;  cites  9  H.  5.  5« 
&  3  H.  4.  2. 

10.  Or  if  he  had  imparled  till  an$ther  day^  and  had  made  default 
petit  cape  ad  valentiam  {hould  iflue ;  nota  inde  bene.     Ibid. 

11.  A  departure  in  defpite  of  the  Court  is  m  the  part  ef  the 
tenant^  and  is  when  the  tenant  or  defendant  afier  appearance^  and 
being  prefent  in  court,  upon  demand  makes  departure  in  defpite  of 
the  Court ;  and  then  the  entry  is,  et  pnedi<£l'  tenens  feu  defendens 

j^_j.,^j-,   licet  folemniter  exa^his,  non  revenit,  fed  in  contemptum  Curise 
Vol.  ^%^   recefit,  &  de&ltam  fecit,  ideo,  &c.    Co.  Litt.  139.  a. 


(K)     JVbat  (hall  be  faid  a  Departure  in  DeJ^ile  of 
\       the  Court. 

Fitzh.  Rr- 

9.cucftS.'c.  [U  TF  ert  the  rettem  of  a  capias  ad  valentiam  the  vouchee  makes 
X  default^  and  the  attorney  of  the  tenant  is  ejfoinedy  and  the 
demandant  prays  feifin  of  the  landj  and  after  the  attorney  of  the  te- 
nant appears^  anapr(iys  that  the  ejfoin  be  drawny  which  is  donij  and 
prefentty  he  departs  from  the  har^  and  then  the  tenant  is  demanded^ 
and  iM  body  anfwers  for  him^  yet  this  is  not  any  departure  in  de- 
fpite of  the  Court,  thoiigh  the  prefence  of  the  attorney  be  recorded* 
for  he  did  not  appear  upon  any  demand  of  the  demandant,  and 
when  he  appeared,  the  demandant  faid  nothmg  againft  him.  22 
£d.  3.  2.  b.  adjudged.] 

2.  In  preecipe  quod  reddat^  they  were  at  ifjue  and  the  parties 
appeared,  and  the  inquefl  was  fworn^  and  when  the  inqueji  came 
back  to  give  their  verdiil  the  demandant  appeared^  and  the  tenant 
made  drfault^  by  which  the  demandant  prayed  judgment  upon  the 

«         departuroy  and  had  it  immediately,  quod  nota.    Br.  Depaiture  10 
Defpite^  pi.  14.  cites  Itin.  Derb.    Tempore  £^  3. 

3.  In  fuare  in^edity  li  the  defendant  makes  default  after  apftar^ 
anccy  the  plaintiff  Jhall  recover  immediately  his  prefentation  and  bis 

'  damages ;  contra  if  he  has  day  by  continuance  and  after  makes  de* 

faulty  there  the  plaintiiF  (hall  have  only  diftrefs,  as  appears  H.  6« 
R.  2.    Bn  Departure  in  Defpite,  pi.  11.  cites  2  H.  4.  t. 

4.  In  debt  the  plaintiff  appeared  and  declaredy  and  tlierettpoi^ 
^       the  defendant  tenaered  to  perform  his  law  immediately^  by  which 

the 


^e  plaintiff  J^partid  frmn  the  bar  U  hi  nmfuitid  tvitbwt  leavi  of 
the  Couri^  and  therefore  Rikhil  awarJidy  tj^fit  the  difemUfni  JbnJd 
perform  his  laWj  but  if  he  had  imparled  to  the  law,  he  might  have 
been  nonfuited.  Br.  Departure  in  Defpite,  pi.  xo«  cites  3  H.  4. 
2  &  3  H.  6.  14.  accordingly. 

5.  In  replevin  the  defendant  iujlified  the  taking  by  tenure  of  his 
majter^  and  the  plaintiff  pleaded  jointenancy  in  the  landy  &c.  and 
day  was  given  over  in  the  fame  term^  and  the  defendant  made  de^ 
faulty  by  which  the  plaintiff  recovered  4/.  taxed  by  the  Courtj  and 
*it  was  faid  that  this  was  no  departure  becaufe  they  had  day  over, 

&c.  fcil.  it  was  no  departure  in  defpite  of  the  Court,  and  there-  [  45'  ] 
fore  it  feems  tbkt  it  is  no  departure  in  defpite  of  the  Court  unlefs 
where  they  appear  and  have  imparlance  to  no  Jay  certain^  but  are 
demanded  immediately  again  the  fame  temsj  or  the  fame  day^  and  the 
tenant  or  defendant  makes  de&ult,  this  is  a  departure  in  defpite, 
&c.  and  fo  it  appears  in  the  common  recoveries  for  aflurances* 
Br.  Departure  in  Defpite,  pi.  ^.  cites  14  H.  4.  2. 

6.  If  a  nian  appears  and  has  day  over  in  the  fame  temty  or  ix 
demanded  afier  without  day  in  the  fame  term  and  does  not  appear^ 
but  makes  default,  this  is  a  departure  in  defpite,  quod  nota,  and 
fo  is  the  experience  in  the  common  recoveries  for  aflurance  of 
lands  and  tenements,  where  he  imparles  to  no  day  certain,  and 
makes  de&ult  in  the  (ame  term.  Br.  Departure  in  Deipite,  pL  6« 
cites  27  H.  6.  39.  41. 


(K.  2)    Departure  m  Defpight  of  the  Court* 
In  what  Cafes  Judgment  ihall  be  given  thereon. 


[ 


I.  TN  pracipe  in  capite  the  tenant  vouchedy  and  the  demandant 
J-  imparledy  and  came  bad  the  fame  temiy  and  the  tenant  made 
defaulty  and  upon  this  departure  in  defpite  the  demandant  reco- 
vered feifin  of  the  land.  Br.  Departure  in  Defpite,  pi.  5.  cites 
38  E.  3.  13. 

2.  In  pracipe  quod  reddat  the  tenant  appeared,  and  pleaded  bar^ 
and  the  demandant  repliedy  and  the  tenant  was  demanded  at  another 
day  in  the  fame  term  to  have  rejoined  and  made  defaulty  this  is  a  de- 
parture in  defpight  of  the  Court,  therefore  feirni  of  the  land  fhall 
be  awarded,  and  not  pedt  cape ;  contra  it  is  faid  elfewhere,  if  it 
was  in  another  term.  Br.  Departure  in  DelpitCi  pi.  2.  cites 
9  H.  6.  58. 

(L)    Retraxit,    By  wbonty  and  in  what  Manner^  and 
iy  what  fVords^  one  may  make  a  Retraxit. 

[f.    A    RETRAXIT  is  always  rf  tbe  part  rf  the  plaintiff  oc 
Jl\  dcnwidanu  Cot  8*   Bce^her  59.] 

[a.  If 
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[i.  If  the  pUin6ff/ap  he  will  nHjue^  this  is  a  retraxit.    •  8  R« 
5.    Brook  Departure  in  Defpight,  13.    f  21  £.  4.  43.] 


•  Tliii  is 
mifprintcd 
•nil  Ihottld 

be  (7). 

Br.  DeparturciB  Defpitc,  pi.  7.  ciutS.  C.  ■    ■      Br.  DefwU.  pi.  36.  citet  %  H.  6.  7.  S»  P...-.-* 
Br.  Nonfttic,  pi.  so.  cttei  8  H.  6.  7.  S.  C.  Sec  pi.  3.  and  the  noui  ibcrc. 

f  hT»  Departure  ia  DcfpitCi  &c.  pi.  it.  cites  S.  C. 


Br.  Depar.        [3.  Std  if  he  fay$  be  will  net  appear^  this  is  not  a  retraxit^  but 
Jpi^lJ!^  a  nonfuit.    8  H.  6.  8.  contra,] 

£1.  7.  cUet 
,  C.  ihtt  a  nonruit  fliall  be  enrercd.— — -Br.  Default,  pi,  36.  cite*  8  H.  6.  7.  S.  P. Br. 

Honfoit,  pi.  ao.  eitct  S.  C.  &  S.  P.  ■  June  faid,  that  in  both  this  and  the  former  caTe  it  Oiculj 

be  a  retraxit;  but  Brooke  ikyt^  that  tbc  contrary  thereof  feema  10  be  law  here.     Br.  Dcfauh, 
&c.  pi.  36. 

1  Salk.  89.       [4.  A  retraxit  cannot  be^  unlcfs  the  plaintifF  or  demandant  bo 
S^An'n."*"*  ^^  ^^^^^  '"  proper  perfon.     Co.  8.    bccchcr  58,  refolved.j 

B.  R.    Obiter.  S.  P.  per  Cor. 

The  plaintiff  hai  a  vcrdiA  in  debt  againft  the  defendant;  after  this  verdi£(,  the  plaintiff's  at* 
toraey  non  volt  ulteriaa  profequi ;  and  it  is  fo  entered;  and  judgment  is  given  for  the  defendant: 
it  ^  ia  error ;  for  this  ia  not  a  retraxit.  A  retraxit  ought  alwayato  be  by  the  plaintiff,  in  hia  proper 
perfeo;  fucb  coafef&oo  is  ftrooger  againft  him  than  a  verdid.  In  prvparatoriia  ad  judicium  fave* 
fur  adori ;  bceaufe  the  law  prcfomes,that  no  man  will  fue  without  a  caufc,  and  therefore  a  retraxit 
ia  only  allowable,  when  the  plaintiff  comes  in  perfon.  Jcok.  S83.  pi.  ts>  cites  8  Rep.  ^8.  a, 
6  Jac.    Bcecbei*scafe« 

5.  In  m0t  fy  baron  and  feme^  Trem.  prayed^  that  return  be 
entered^  fir  they  were  Jo  agreed  \  StouflF.  J.  refufed  it,  but  Trench 
agreed^  that  if  the  baron  came  he  Jhould  be  received  to  extinguijh  hit 
agreement  during  hiMlife^  and  to  enter  the  return  upon  htm  alone^ 
but  Stouffi  w^uli  net  ajent  to  itj  becaufe  they  were  plaintiffs  in  com^ 
men^  and  therefore  nothing  was  done.  Br.  Departure  in  Defpifei 
pi.  8.  cites  15  AC  9. 

6«  It  feems  that  there  is  no  cafe  wherf  a  man  may  appear  and  be 
nonfuited  all  at  one  and  the  fame  day^  but  in  the  cafe  where  the  tlain^ 
tiff  appears^  when  the  jury  appears^  and  when  they  come  with  their 
verdtil  he  makes  default^  this  Uiall  be  a  nonfuit  and  not  a  retraxit, 
and  in  no  other  cafe,  as  it  feems.  Br.  Departure  in  Defpite, 
pi.  I.  cites  3  H.  6.  14. 

7.  In  error  a  man  was  bound  to  retraS  all  fuits^  which  he  had 
againfl  W.  C  byfuch  a  day^  &c.  and  faid  that  fucb  a  day^  (which 
was  the  fourth  day  of  the  term  after  the  award  made,  that  he 
Jhould  retraif  it)  did  not  turfue  further  after  this  day^  butfuffered 
it  to  be  difcontinued^  and  per  Cur.  this  is  no  retraxit ;  for  where 
there  Jhall  be  a  retraxit  he  Jhall  come  into  court  Hn  perfouy  and  fayt 
that  he  will  no  further  profecute  in  this  plea ;  for  a  nonfuit  or 
difcontiuiance  is  no  retraxit ;  for  after  nonfuit  or  difcontinuance 
he  may  Mnmence  hisfuit  again,  but  iiptraxit  is  a  bar  of  the  adion. 
6n  Departure  in  Defpite,  pi.  9.  cites  21  £.  3.  38. 

8.  Dower  againfi  two  tenants,  one  of  them  pleaded  nen^tenun 
to  the  whole^  the  other  non-tenure  as  to  part,  and  in  bar  to  the  re* 
fidue,  upon  which  they  were  at  ifliie;  and  afterwards  he  wh9 
pleaded  in  bar  reli£fa  verificatione  fua  confeffed  the  a^ion ;  aaj 
the  demandant  bad  judfment  againfi  him^  and  fiud,  ihe  would  no 

further 
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fvrther  proceed  to  try  the  ifiiie  of  non-tenure,  but  wouldenter  a 
rttraxiiy  and  fo  it  was  ordered  by  the  Court.  Bendl.  177.  pi.  22i« 
PaTch.  0  Eliz.    Wharton  v.  Butler. 

9*  Note,  it  was  (aid  by  Wcfton  and  Bendloes,  that  a  retraxit  Dtl.  19.  pi; 
can  not  be  iifon  a  diclaratiin  ;  which  Leonard  and  Filmer,  Pro-  J°j|'^',g. 
thonotaries,  granted }  and  Dyer  faid,  that  it  being  before  a  decla-  Mrdingly?* 
ration^  it  is  but  a  nonfuit ;  and  Wheatly  and  Filmer  affirmed  the 
iame ;  and  therefore  it  was  adjudged,  that  fuch  a  retraxit  in  the 
Court  of  Huftings  before  the  flierifF,  is  no  plea  in  bar.    3  Le.  I9« 
pi.  47.    Pafch.  14  Eliz.  C.  B.  Anon. 

10.  The  diverfity  is  between  a  retraxit  before  judgment  and 
after ^  for  if  it  be  a  retraxit  before  iudgment  to  one,  it  is  a  releafe 
to  all ;  fecus  after  judgment  againft  one,  for  there  retraxit  againft  . 
the  others  (hall  not  2erve  for  him  againft  whom  judgment  is 

iiren.     Roll.  R.   233.    Parker  v.   Sir  John  Lawrence,  cites 

"reen's  cafe. 

II.  A  retraxit  is  ever,  when  the  demandant  or  plaintiff  is 
prefent  in  court  (as  regularly  he  is  ever  by  intendment  of  law, 
until  a  day  be  given  over,  unlefs  it  be  when  a  verdid  is  to  be 
given,  for  then  he  is  demandable)  and  this  is  in  two  forts,  one  pri'- 
vative  and  the  other  pofttive.  Privative^  as  upon  demand  made, 
that  he  made  default  and  departed  in  defpight  of  the  Court;  and 
then  the  entry  is,  et  fojlea  eodem  die  de^enit  ad  barram  pradiff 
tenens^  isf  prad*  petens  tunc  folenniter  exa&us  non  venity  fed  a 
feQa  fua  pradina  in  contemptum  Curia  fe  retraxit ^  ideo  confide* 
ratum  efiy  kc.  Pofitive^  as  when  the  entry  is,  et  fuper  hoc  idem 
querens  dicit  quod  ipfe  non  vult  ulterius  placi^m  fuum  pradiHum 
profequij  fed  abinde  omnino  fe  retraxit^  &c.  ideo,  &Ct  Another 
form  thereof  is,  quod  idem  querens  fatetur  fe  (feu  cognovit  fe)  «/-  [  4^3  J 
terius  nolle  profequi  verfus  pradiff  defent  lie.  de  placito  pra£. 
Co.  Litt.  138.  b.  139.  a, 

(M)     Retraxit. 

The  Effea  thereof. 

[i.    \    RETRAXIT  is  a  bar  for  ever^  becaufe  it  is  a  v©-  ♦Cra.j. 

xV  luntary  acknowledgment  that  he  will  not  purfue  further,  w'u'l',^ 

&c.    Co.  8.    •Beecher59.    \  1$^.  %.    A(r.  36.    3  E.  3.    Iti- JJ  r   i^" 

nere  North  180.   21  £•  4.  39.  Brook  Departure  in  Defpite,  13.]  chtrv.sbu^ 

ley.  S«  C. 
iccordingly* 

f  Br.  Deparfure  in  Z>efpitc,&c«'pl.  19.  cites  S.  C. Ibid.jpl.  9.  S.  P.  cites  ti  E.  4. 38. 

Ibid.  pi.  It.  cites  ai  E.  4.  43.— — >Br.  Dcfsult,  pi.  36.  cites  8  H.  6.  7*  5.  P.  faid  for  Liw.  ■  ■  ■— 
A  rctraait  is  ■  bar  of  aU  oibcr  aftioos  of  likt  or  inferioar  oaiurc.    Co.  Lift.  139.  a. 

2,  In  allife  the  defendant  pleaded  in  bar  a  retraxit  by  the  plain* 
tiff  in  anether  ajfife  and  the  tenant  bad  day  to  bring  in  thf  record 
and  failed.  And  therefore  die  plaintiff  releafed  his  damages  and 
recovered,  quod  nota  the  fiuler  and  alfo  that  a  retraxit  is  a  bar. 
Br.  Aflife,  pi.  408.  cites  M.  15  E.  3. 

3*  In  ^prMbitim  bf  tkr$$^  %  rOraxii  qf  am  /ball  mt  bar  the 

§tbtri  I 
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itirrt ;  per  Popham  and  Femier.    Ma  460.  p!.  643.    Mich,  fi 
It  39  Eliz.    Sheppard  v.  Metcalfe. 

4.  Tnfpafs  againft  C.  and  S.  they  hnpftrU  at  the  day  S.  did  not 
appear  and  judgment  hy  nil  dieit  againft  him  ;  C,  pleaded  in  bar ; 
plaintiff  replied ;  C,  demurred^  and  day  given  to  tie  next  term^ 
and  then  the  plaintiff  had  judgment ;  plaintifF  entered  a  nolle 
profequi  againjl  S.  and  had  a  writ  of  inquiry  of  daniages  againft 
C.  and  upon  return  thereof  adjudged  againft  him.  C.  and  S. 
brought  a  writ  of  error^  tfecaufe  the  nolle  pro/ejui  is  againji  S.  enly^ 
where  judgment  is  entered  againjt  both  C.  and  S.  and  that  a  re- 
traxit againft  one  is  as  ftrong  as  a  releafe,  which  is  a  good  dif* 
charge  as  to  both,  and  fo  the  judgment  againft  C.  is  erroneous ; 
and  fo  it  was  adjudged,  but  the  judgment  was  reverfed.  Cro. 
£Iiz.  76a.  pL  25.  Pafch.  42  Eliz.  in  the  Exchequer  Chamber. 
Green  v.  Charnock. 

5.  A  writ  of  error  lies  after  a  confeffion,  or  retraxit  \  not 
after  a  difclaimer.    Jenk.  283.  pi.  12. 

Jo.  45t.  6,  yf.  and  B.  were  bound  in  a  bond  jointly  and  feverally  to  C. 

Sid"tbatM  ^*^  plaintiffs  C.  brought  debt  agJinft  A.  who  pleaded.  After- 
tothu  point  wards  C.  entered  a  retraxit  of  his  fuit  againft  A,  and  then  fued 
J«  J««*ir«  B.  who  pleaded  this  matter.  There  were  onljr  Crookc  and  Berk- 
TO  o^'i!ioa,  '^y  J-  ^"  court,  and  they  were  divided  in  opinion,  whether  this 
but  tbic  '  plea  was  good  and  a  bar  to  the  plaintiil^  as  Berkley  held  it  was  ; 
judpnent  but  CrooKC  J.  thought  it  no  rcleafe  in  fefto,  nor  in  law,  but 
ToTSr'^  quafi  an  agreement  that  he  will  not  further  profecute,  or  that  it 
pUiotifT  for  IS  by  Way  of  eftoppel  only  between  A.  and  the  obligee ;  adjornatur. 
•^^J^jJ^o  Cro.  C.  551.  pi.  3.    Trin.  15  Car.  B.  R.    Dennis  v.  Payne. 

leodaot'i  plea.-^-— »M»r.  95.  pi.  i6j.  S.  C.  but  ftatcs  it,  that  debt  wis  brought  agaioft  both  A. 
•ad  B.  md  Berkley  aod  Crookc  differed  in  opinion. 

As  to  the  Difference  between  a  Retraxit,  Nonfiiit,  Departure^&c. 
See  tit.  Nonfuit.  (F.  2). 


C454]  (N)     fnatihiillhcf^idaDefaulf. 

Titsh.  £n.  [l.  TF  a  man  be  effoigned  of  the  King's  feroice^  and  does  not 
queft,  jpU  ^  J  ^^/„-r  i/j  warrant  at  the  day^  which  he  hath  by  the  cflbin, 
muh^tT  ^^  *^  ^  dcSuIt  at  the  common  law.  21  £•  3.  37, 62.  b,  29  E. 
^3-i*-      3*  36.  adjudged.    30  £.  3.  19.  b.] 

2.  Pracipe  quod  reddaty  if  a  man  maies  attorney^.and  after  the 

tenant  is  effoigned  and  not  bts  attorney^  -this  is  a  default,  and  if  the 

tenant  cannot  fave  it,  feiftn  of  the  land  fball  be  awarded.    Br« 

Default,  pi.  90.  cites  21  £•  3* 
Bt.  Count,        3.  If  the  plaintiff  in  debt  appears^  a^d  will  not  county  it  Cball 
pi.^3.  utei  jj^   awarded  that  he  take  nothing  by  his  writ.    Br.  Delaulty 

pi.  13.  cites  2  H.  4.  15. 
Br.  Garran-      4-  Where  the  tenant  in  pracipe  quod  reddat  appears  <t  the  nlft 
liede  Attof-  prius  by  attorney  who  has  no  warranty  this  (hall  turn  him  in  dc* 
Tue/ii  h!    ^^^^  ^^  *^  ^*y  ^"  ^^"'^J  though  the  jury  be'  taken  ^nd  pafs  for 
4.  t6.     '   the  demandant.    Bn  Dcfimlt,  pi.  26.  citea  14  H.  4.  t6. 

5.  Preetipe 
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5.  Praeipe  quti  uUat  againft  hcrw  and  fenUj  ftdUahn  quU 
froft&urus  was  eaji  for  the  barojtj  and  immediately  innoUfetmus 
was  caft,  by  which  the  prote^ion  was  anulled.  And  by  all  the 
Juftices  this  was  a  default  of  the  tenants,  quod  nota.  Br.  De« 
fault,  pi.  55.  cites  1  H.  6.  6. 

6.  fUnre  pfteGUn  is  eaJi  for  the  garnijbee  at  the  day  of  nifi  Br.Pretec 
prius^  and  is  repealed  at  the  day  in^aniy  yet  this  (hall  not  turn  ({J|°-v  jj;^^* 
the  party  in  default,  becaufe  it  was  allowable  at  the  firft  day.     Br.  s.  C. 
De^ult,  pi.  44.  cites  4  H.  6.  9*        ^ 

7.  A  man  was  bound  in  a  recognizance  to  have  J*  N.  in  the 
Chancery  fucb  a  day^  and  in  fcire  facias  he  faid  that  be  bad  bins 
there  that  day^  and  becaufe  Ui  appearance  was  not  entered  of  re^ 
cordy  thensfore  no  plea ;  per  Cott.  Ball.  June  and  Froy.  ^are. 
Br.  Default,  pi.  32.  cites  7  H.  6.  26. 

8.  Jnd  it  a  man  be  returned  in  ijfues  upon  dijlrefs  and  appears^ 
and  his  appearance  is  not  of  record*^  he  mail  not  £ive  his  ifiues, 
quod  nota.     Ibid. 

9.  If  one  is  bound  to  appear  in  S*  R,  at  Wejlminfter  fncb  a  Mo.  430, 
day  to  anfwer,  &c.  though' the  term  is  adjourned  to  H,  yet  he  ought  RV,,^*^ 

to  appear  in  B.  R.  or  otherwife  he  {hall  forfeit  his  bond ;  per  ^l^\  Qot» 
Cur.  cites  9  £•  4.  and  fays,  that  fo  are  diverfe  precedents.     Cro.  bet  ▼. 
E.  466.  pi.  16.    Hill.  38  Eliz.  B.  R.    Corfcet  v.  Cook.  fTThS*  • 

by  tppearing  at  H.  the  party  hai  not  forfeited  his  obligation,  bat  Bukci  a  qtisre  if  he  had  not  ip- 
prarcd  there,  but  at  Wcfiminftcr,  whether  he  had  foifcited  it.  Popham  feeroed  that  the  word 
(Wcliminfter)  in  the  condition,  would  make  the  obligation  *  void  by  the  ftatutc  of  13  H.  6.  be« 
caufc  there  is  not  any  fuch  name  in  the  writ  for  appearance. 

•  See  PI.  C.  68.  a.  b. 


(N.  2)     What  (hall  be  fuch  a  Default,  on  which 
Judgment  fhali  be  given. 

I.  TN  pracipt  quod  reddat  the  tenant  vouched  twoj  and  by  tho 

/      ^  nonage  of  the  one  prayed  that  the  parol  demur,  and  the  de^ 
mandant  Jaid  that  he  was  of  full  agCy  and  prayed  that  he  might  be 
viewed  in  courts  by  which  procefs  iffued  :ill  the  fequatur^  and  he  T  ap^  *! 
did  not  come^  nor  any  writ  returned^  by  which  the  demacidant  re-  • 

covered  feifin  of  the  land.    Br.  Ven.  Fac.  pi,  6,  cites  45  E.  3.  23. 

2.  Where  a  man  fays  that  he  will  net  appear ^  the  plaintiff  cannot  . 
recover  quia  nihil  dicit  \  for  this  appearemce  was  not  to  the  a^ion^ 

but  tojhew  that  he  would  not  appear^  and  if  he  had  not  appeared  to 
the  action,  the  plaintiiF  could  not  declare,  and  without  declaration 
the  defendant  ihall  not  be  condemned  quia  nihil  dicit  \  for  he  is 
not  bound  to  anfwer  to  the  writ,  but  to  tbe  dedaiation,  quod  nota, 
and  dcdafation  cannot  be  made ;  for  he  has  not  appeared  to  th« 
action*    Br.  Default^  pi.  36.  cites  8  H.  6.  7. 

3.  In  debt  if  the  plaintiff  alleges  that  the  defendant  is  in  the  B%  Confer. 
Fleety  and  prays  that  the  warden  bring  him  in^  who  does  fo^  and  ^*^°»  P'-  *^» 

fays  that  he  is  the  fame  perfon^  and  that  he  will  not  appear ^  he  Jhatl  ^* 
be  condemned i  per  June,  ^uod  omnes  conceflenuL    Ibid. — But 

contra 
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contra  1 H.  5.  uid  contra  in  the  cafeof  Coi.B»  beouife  he  wai 
prifoner  to  another  court. 

(O)    In  what  Cafes  the  Default  of  the  one  (hall  be 

the  Default  of  the  other.    Baron  and  Feme. 

[Corporations]  pL  12.  13, 


K  Brook. 
Default,  pi.  5a.  cites  14  K.  6. 14. 
f  Br.  Baron  and  Fcnkc,  pi.  5.  cues  S.  C.--->Br.  Procels,  pi.  8.  cites  S.  C.— — Fits.  Procefs, 
pi.  I4.  cites  S.  C. 

^d  f"^  [2.  Js  if  at  thi  pluriis,  capias  Ac  bar^a  appears^  and  the  feme 
ff?.  tf  ck^  n>^^  default,  this  ihall  not  be  the  iiefault  of  the  baron  for  the 
3  a.*6.  i9<  corporal  punifhment.    *  11  H.  4.  72.    Contra  f  3  H.  6.  19.] 

contra,  that 

fxigtmt  JLall  i£ue  agawft  Soti,  for  the  feme  it  amefnable  by  the  baron,  aod  fo  the  defaok  of  the 
baron,  that  the  feme  had  not  come;  per  Martin,  quod  non  negatur.— And  S.  P.  Br.  Baron  and 
Feme,  pi.  53.  cite*  9  £.  4.  33.  Per  Choke  aod  Danby.  Brook  (ays,  quod  mirum,  where  cor- 
poral punirhmcot  (hall  be  as  here. 

*  Br.  Baron  and  Feme,  pi.  38.  cites  S.  C. 
^  &r.  Baron  and  Feme,  pi.  a.  cites  S.  C. 

n  ^'^'1^'  ^3'  ^^  ^P^  ^^'  capias  if  the  baron  makes  de&ult,  and  die  feme 

f  1  cUei  appearsi  *»  AmJI  not  be  the  default  of  the  feme.  ♦  12  H.  4.  i- 
s.  c         Placito  I.    t  3  H.  6.  19.] 

f  Br.  Ba- 

von  and  Feme,  pi.  i.  cites  S.  C.  that  exlgl  facUt  Iffuti  mgMHft  A^rmr,  mnd Utm  diet  given  f»  tke 

y^M'*— -Br.  i^roceis,  pL  6.  cites  5.  C— ^Fiuh.  Froccfs,  pi.  65.  cites  S.  C. 

And  there-  f^.  At  the  txigtnt  returned  againft  the  baron  and  feme,  if  Ac 
went  One  tar^n  appiars,  SLXid  the  feme  makes  default,  this  fhall  not  be  Ae 
die,  though  default  of  Ae  baron  for  the  corporal  puniAment.  9  H.  6.  8.  b.  * 
p.S![  ^  ^-  3-  I.  b-  a<»judgcd.    t  39  E-  3-  i8-  «>•  adjudged.] 

if  might  remain  in  prifon.  Br.  Baron  and  Feme,  pi.  37.  cites  1 1  H.  4.  54.— Br.  Default,  pi.  84* 
cites  S.  C.  but  contra  in  trefjpars.— «-But  he  (hall  anfwer  alone.  Br.  Baroo  and  Feme,  pi.  47* 
cites  ai  H.  6.  4.— .—Br.  Rcfponder,  pi.  a  9.  cites  S.  C. 

*  Br.  Baron  and  Feme,  pi.  76.  cites  S.  C.  but  the  feme  was  waiired.<»Ibid.  pi.  tS.  citeft  S.  C. 


f  Br.  Rcfponder,  pi.  a6.  cites  S.  C.  that  the  baton  came  ready  to  anfwer,  and  becaufe  the  exi- 
gent was  ill  againil  tne  feme,  it  was  difcOotinoed,  and  ex f gent  tie  neve  was  awarded  aninft  her* 
and  *  the  baron  was  awarded  to  anfwer.    Finch  faid,  that  the  a&ion  bein£  againft  the  baron  and 


lieme,  fhe  cannot  plead  without  the  baron,  and  therefore  he  (hall  anfwer  agsm  wiih  his  femes  tnd 
after  he  anfwered,  and  idem  dies  given  him  to  the  roam  of  the  ejafeat*  to  anfwer  for  the  feme.-* 
Br.  Baron  and  Feme,  pi.  87.  ciics  S.  C. 

•C456] 

r**^^n  [5.  So  if  upon  the  exigent  Ae  baron  and  feme  have  a  yif^/r- 
Fol.  ^85.  JiJeaSy  and  notwithftanding  Ais  they  are  returned  outlawed,  and 
^^pj^  at  the  return  the  barm  appears^  and  Ae  feme  makes  default,  Ais 
and  Fem'^"  Aall  not  be  Ae  defiiult  of  the  baron  for  Ae  corporal  puniibment. 
pl.  5.  cites    t9H.  6.  8.1 

S.  C.  by         '   ^  ,         ■"  . 

which  exigent  de  novo  iffued  againft  the  feme,  and  the  baron  had  idem  dies.  Aqd  if  the  baroa 
makes  default  at  the  day,  Sit.  Diftringas  ftialt  iffue  agiin(i  hhn>  Be.  Banrtf  pt  6»  cites  S.  C% 

■  Br,  Procc(i|  pl.  8.  ciUf  $•  C«         ■  Fiub.  ProccfS|  pl«  84*  ciui  8.  C« 

[6«  But 


,   fj6.  But  9fh4rwlJ4  It  is  whiTM  tihe  haron  h  Hoi  h  haife  any  (tr^  Br.  Baron 
foTMl  punlJhmeM  \j  the  dcfeult*     1 1  H",  4.  72.]  ■  ^  ^%X\t 

*   S:  C;-^^ ^itbii.  ^1.  $5.  cites  S.  C.-^— ^tlt^h.  bcfault,  pi.  fo.  cites  S»  C. 

[7.  Jt  in  it  pita  of  7and'i('\hc  liaron  appears,  and  the  feme  **'•  *a'oH 
makes  defeult,  a  ^ra«rf  r/J/>f  (hall  iffuc  of  the  whole.     ♦  1 1  H.  4.  "**  ^f "»•'» 
72.'  t  ^8  E.  3.  9t-  b.  adjudged.]  *  I.  'c!— 

FUili*  De^tdt,  pi.  10.  cites  S.  C. 
f  Fitth.  Orand  Cape)  p!.  tt»  citct  S,  C»       - 

B..  So  if  ifiifi  be  returned  againfl  baroi;  and  feme)  the  default  ^\t*-  &>-» 
of  th©  feme  is  of  both.    •  11  ,H.  4.  72,    12  H.  4.  i.    Placito  i-  ^!'""  ""^ 

«.u£  1  'T/  T  Feme,  pi. 

♦  14  "•  ^  I4»J  75-  cites  43 
^                                           ....                                t.  3.  IB. 

•  Br.  Baron  and  feme,  pi.  38.  cttei  S.  C»— -^Fitih,  Default,  pi.  10.  ettet  9.  C. 
f  Br.  Defauir,  p<.  ^t^  cliei  S.  C. 

fg.  S$  if  baron  and  feme  are  attachtdin  d  tn/pafs^  the  default  *  fi"*-  !>«* 
of  the  feme  is  the  default  of  both,  and  fo  the  ifiUes  forfeited,  [■,"l|*s'*'if** 

*  II  H.  &  14.    Contra't  22  AIT.  46.  adjudged.]  f  jn  ^^/. 

^tf/x,  ifthc 
baroB  and  feme  are  defendants^  and  tke  baron  eomrs  and  tlic  feme  not,  he  (tiall  be  tcceived  t(» 
tnfwcr  alone,  but  if  Ihe  comet,  and  the  baron  nor,  (he  (hail  not  bt  trcctvcd  to  anfw«r,  till  her  ba- 
mn  cAmci,  or  be  outlawed »     Br.  Debulti  pi.  6i.  cttes  21  A(L  46»-*-*^--^Br«  R^ponder,  &«. 
pi.  32.  citca  S.  C.~-^Fitzb»  Refpoadcr,  pi.  40.  cuis  S.  C. 

Tic*  Kaid  hcgranud  of  haron,  and  feme  in  reverfioh^  the  d«- 
fiiuit  of  the  baron  (hall  not  be  of  both.    21  £.  3.  13.  adjudged^] 

[11.  In  ail  aOifi  the  default  of  the  feme  mall  be  the  default  of  i^'^^t).  At. 
the  baron.    29  Aff.  67.]  'Jll^tc? 

[12.  In  a  quod  per  mitt  at  againjt  hailiff  and  tontmonalty^  the 
default  of  tbi  commonalty  {^2\\  be  the  default  of  the  bailiff  at  the 

f^rand  diflrefs  ;  for  both  are  but  one  corporation)  and  fo  one  de» 
endant.     29  £.  3.  40.  admitted.] 

[13.  So  where  there  are  two  baififfs  and  one  commonalty^  the 
default  of  one  bailiff  fliall  be  the  default  of  all.     30  E.  3.  i.] 

14.  In  pntcipe  quod  reddat^  againfl  baroH  and  feme^  the  haron  Br.  Oefatttti 
iV  effoigned  de  fervicio  regis  and  at  the  day  did  not  bring  his  war-  P^J4*  «^«» 
rant^  but  thtfeme  was  effoigned  de  fervitio  regis  without  warrant-^ 
ing  the  effoign  of  the  baron^  and  well ;  for  (he  (hall  not  warrant  it* 
Br.  Default,  pi.  99.  cites  30  E.  3.  19.  and  Fitz.  EfToign.  7. 


the  appearance^  as  here,  quod  nota  bene.    Ibid. 

16.  Feme  was  received  in  default  of  her  haron  and  after  made 
default^  and  judgmeo^was  given  upon  the  default  of  the  baron. 
Br.  Default,  pi.  85.  cites  38  E.  3.  i2.  and  now  no  mention  fhall 
be  made  of  the  receipt  as  it  is  faid  in  the  time  of  H.  8« 

17.  Dower  againji  baron  and  feme  who  made  default^  and  grand  ^fj®**^ 
cape  iffued^  and  at  the  day  the  baron  aOIUy  and  the  feme  tiot^  and  jTt  J^™J*, 
he  fatd^  that  he  is  tenant  of  the  wboUy  ahfque  hoc,  that  the  feme  5/C.-I— *^ 
any  thing  has^  ready  to  anfwer,  and  b^caufe  the  defiiult  of  the  fem0  ^^'  ^^^er 

VoJt.  VII.        H  is  ^'^^ 


4^/  ©efaolfe* 

|i.ii.clttt  (s  tfie  default  'of  tKe  Won  ^  Fem^  i|ierelore..&'e  ief^^;uifi$( 
^'^*         recovered  feifm  of  the  lanif^  wbd  ndtii.    Hr.  De&ul^  Jfl.  5.  cke9 

41  E.  3. 14.  in  the  Old  Bog£.  .  *"' 
Br.  ^nm  1 9.  PitimHi^  €^astt/i  thi  bar$n  and  finuy  the  /<m#  «i^f  fMJli^ 
l"V??£t  ■'*^  ''^^  *^**  ^}Pf^r'^.9*  thi  exigttitf  md  the  plaintiff  cokntid  $f 
S.*c.il5.P.  A  hailmint  t§  tbifime  dumjola  fuit,  and  thefefort  becaufe  the  prp« 
•n4if  itwat  cef^  is  deCeiAuied,  and  this  is  Of  the  anS  of  the  fcme  to  which 
ruodrtdSat  ^*  cannot  anfwcr  without  her,  tb^efore  by  a^rar6,Jtllc  ha«iB  wait 
^anJ  em^e  Ane  die },  for  as  to  lofing  iflTues,  ,&c.  ufion  diftreft  returned  againft 
jhait  Wm€  baron  and  feme,  the  Hefiialt  oJF  the  fanb  is  ^e  defiiult  of  ihe 
ffm^.ir.  '^''^'*  ^*^  feme ;  conha  in  cafe  of  capias  and  exigent,  inc.  wbidi 
Exigent,  pi.  are  corporal  punilhments,  quod  nota.  Br.  Default^  pi.  7*  ckd^- 
|2/citei      43  E.  3. 18.  &  44  £.  3.  I.  &  34  H.  6.  concordat 

19.  Appeal  of  mayhem  againft  baron  and  feroc  ^fter  thtjxigmt 
awarded^  the  haron  rendered  him/elf,  and  found  niaiiiprife,  and  had 
fuperfedea^  notwithftandihr  the  feme  did  not  xme.  Br^  BaToa 
and  Feme,  pi.  33.  cites  8  H.  4. 6. 

20.  In  precipe  ftcod  reddat  againft  baroot  sitid  femCy  the  ^ 
fault  of  one  is  the  de&ult  of  both ;  for  one  cannot  anfwer  without 
the  other.  This  no  inconvenience  to  the  wife ;  for  upon  default^ 
after  default  of  the  huiband,  fixe  may  be  received  to  defend  her 
right.    Jenk.  27.  in  pi;  50.  citts  26  H.  6^    Default  4.  ^    . 

B^Biron  ^Z-  In  far cible  entry  and  in  tre^qfs  a^inft  baron  and  feme, 
•nd  ^me,  if  the  baron  appears  at  the  p}izries  capias,  and  the  fenie  not^  the 
pi.j3-  ciia  }a^xoti  Ihall  anfwer  alone,  and  the  reafon  is,  where  the  entry  iefe^ 
poftd  to  be  by  both,  then  he  Jhall  anfwer  ahne;  but  contra  where  the 
entry  is  fuppofed  by  the  feme  dum  fola  ftdt\  for  in  this  cafe^  the 
de&ult  of  the  feme  (hall  not  be  the  default  of  the  baron  and  feme, 
ttntroy  where  the  entry  is  fuppofed  by  bothy  there  the  de&uU  of  the 
finpe  is  the  default  of  the  barqn  and  &me,  and  fo  he  (hall  fuifwcr 
alone ;  and  in  debt  againft  baron  and  feme  it  (ball  be  intended  the 
debt  of  the  feme,  and  fo  if  the  baron  appears^  and  the  feme  is  w^iyei 
at  the  exigent  againjl  both,  the  baron  (hali  go  without  ioaainprife^ 
Br.  Refponder,  pL  29.  cites  36  H.  6.  i.  . 

22.  In  debt  the  default  of  the  feme^  where  the  baron  appears  is 
the  default  of  botb^  and  capias  Jhall  iffue  againft  both  %  per  Choke 
and  Danby,  quod  mirum  where  there  (hall  be  corporal  pain.  Br. 
Default,  pi.  47.  cites  9  £.  4.  23.      . 

Where  the  default  of  the  baron  (hail  be  the  default  of  thi 
feme,  fo  that  the  one  (hall  not  anfwer  without  the  other. 

See  tit.  jBacori  oiUi  feme,  (i.  a.)  , 


t  45*  ]  (*^*  ?)    I^cfault  of  one  (not  Baron  and  Feme,) 
where  it  iball  be  the  Default  of  ahcrither. 

r.  A  SSISE  againft  tw9  tenantt  itt  commWi  the  Wi  ^p^}^i 

XJL  and  the  other  made  defanlt^  and  he  who  upp^ed  wa^  fuf« 

fered  to  plead  for  the  wb(^i  but  in  fuch  avCa(e  Sem^  awarded 


the  kIBk  hj  default  for  the  moiety.    Br.  Defiult,  pi.  89.  cites 
9  Air.  16. 

!•  Debt  ttialnfi  tfoo  who  waged  their  law^  and  at  the  day  the 
one  makes  default^  this  is  the  default  of  both ;  and  the  platntiiF 
fliall  recover,  but  if  he  fufFers  the  one  to  wage  his  law^  he  fhall 
take  nothing  by  his  writ.    Br.  Default,  pi.  96.  cites  40  £.  3.  35. 


lotf  J  returned  Hibit^  and  the  defendant  would  have  |one  quit  by  the 
idefault  of  him  who  was  warned^  becaufe  the  default  of  the  one 
plaintif  m  a^on  of  debt,  is  the  nonfuic  of  both;  Tamen  quaere 
as  hel-e,  where  the  adion  is  againft  them,  by  which  he  had  ficut 
4Bas  a^inft  the  other,  and  at  the  day  if  both  the  plaintiff  appear, 
and  this  defendant  only  vrithout  his  companion,  the  plaintiff  (haH 
hot  cotmt  againft  him,  till  the  other  has  fued  his  charter,  and 
appeared  likewife,  for  they  were  impleaded  jointly.  Br.  Default^ 
pK  12.  cites  48  E.  3.  3. 

4*  H^en  tW0  are  to  recover  a  perfond  things  there  the  default 
of  one,  is  the  default  of  both ;  hnt  when  thev  are  to  difcharge 
themfelves  of  a  ^erfonalty^  it  is  otherwtfir.  6  kcp.  25.  b.  Per 
Cur.  Cites  this  diverfity  taken,  and  agreed  in  a  H.  4.  16.  a.  b. 

5.  Scire  facias  hj  three,  two  were  ejfoined^  artd  the  ejfom  war 
'fuajbed  per  Cur.  becaufe  delays  are  oufted  in  fcire  facias  by  the 
.'ilatate  of  Wcftminfler  2.  cap.  45.  Quia  de  hiis  qiie  recorJat 
funt,  &c.  and  fcire  facias  ad  ffquend^  femul'  againfi  the  /j^^,  and 
the  one  of  the  tenants  made  default^  and  his  default  was  recorded^ 
and  day  given  over.    Br.  EfToine,  pi.  120.  cites  10  H.  6.  i. 

6.  A  man  recovered  debt,  and  the  defendant  was  committed  to 
frifoH  fer  execution  thereof,  and  after  the  plaintiff  made  three  ex'*- 
ecutors  and  died,  and  the  one  executor  rtleafed  to  the  defendant,  by 
which  fcire  facias  iffiied  againfl  the  three  executors  to  difmifs  the 
defendant,  and  they  were  returned  warned,  and  two  appeared,  and 
he  who  made  the  releafe  made  default,  and  the  two  pleaded  that  the 
third  ne  relef&  pas  by  the  deed ;  and  the  beft  opinion  was,  that 
the  default  of  the  third  is  peremptory,  and  that  the  prifoncr  (hall 
be  delivered ;  quxre.    Br.  Scire  Facias,  pi.  232.  cites  10  H.  6.  2. 

7.  in  debt  againft  two  executors^  and  they  are  at  iffue^  aifH 
afiter  om  makes  default^  yet  the  inqueft  fhall  not  be  taken  by  de^ 
fiuilt  againft  the  other,  quaere  if  it  was  not  as  executor.  Br. 
Defiiult,  pL  86.  cites  21  H.  6.  45. 

8.  If  a  man  is  bound  to  two  in  a  Jlatute  Jiaple,  and  the  one  re* 
kafes  and  both  fue  execution^  the  defendant  brings  audita  querela 
^ahft  both,  and  the  one  comes  and  the  other  not,  the  defrult  of  the 
one  is  the  de&ult  of  both,  and  by  this  the  conufor  (hall  go  quite 
difcbarged  i^alnft  both.    Br.  Dc^tault,  pi.  94^  cites  1 1  £.  4.  8. 

^-  In  pnecipo  quod  reddat  ^oinfi  two,  if  they  imparle  jointly^ 
and  after  the  one  makes  default,  this  is  the  default  pf  both,  per 
Davers;  but  Brian  fc  Kebil  contra,  Br.  Default,  pi.  65.  cites 
4«.7.  17, 

t  1  a  fo.  Bat 


459  DeOttilt 

10.  But  f/r  diht  againfi  tw9  the  defimlt  of  the  one,  after  jotii| 
ioiparlanc^i  is  the  de&ult  of  both.    Ibid. 

.    II.  Where  a  grand  capt  is  awarded  againfi  iW9  tenants  9f  fall 

agij  and  the  ine  ixcufis  bimftlf  by  a  Jlo^  rf  watir^  and  the  9tbir 

fayt  n§thinr^  the  writ  (hall  abate  agatoft  him  that  excufed  himfelf, 

and  (hall  ((and  good  againft  the  other ;  per  Frowike.    Keilw^  51. 

'    and  b.  pi.  2.    Trin.  19  H.  7. 

Br.DcfbuU,       12.  In  Vfrit  of  intry^  two  execuUrs  came  and  frayed  to  be  r/- 

S!'c.-!!l**  r«wi  te  fave  their  term  by  default  of  the^enant^  by  the  (btute  of 

Br.  E«ecu.   Gloucefter,  and  after  the  one  relinqutjhed  tbe  reeeipt  and  made  de^ 

tort,  pi.  94.  faulty  and  per  Rede  Ch.  J.  this  Jball  not  be  tboi  default  of  botb  | 

citei  S.  C.    £qj.  ^Jj^  'whicb  is  moft  beneficial  for  tbe  teftator  Jball  be  taket^ ;  for 

wbere  tbey  plead  two  fleas^  the  plea  which  is  moft  beneficial  fhaSk 

be  taken  and  firft  tried,  and  if  thev  plead  releafe,  and  the  one 

makes  default  after,  the  other  (hall  be  permitted  to  profecute  for 

the  advantage  of  the  teftator.    Per  Kingfmill,  J.  after  they  have 

joined  in  plea  the  de&ult  of  the  one  is  tbe  default  of  both.    But 

the  faying  of  Rede  feems  to  be  law,  and  he  who  relinquifbed  would 

have  furrendered  and  was  not  fuiFered;  for  the  Court  has  no 

.warrant  but  to  record  his  default,  the  reason  feems  to  be  inafmucb 

as  he  is  not  party  to  the  original.     Br.  Refceit,  ^1.  59.  cites 

21  H.  7.  25.    .  * 

13.  An  information  was  brought  againfi  bfor  an  ajfault\  they 
all  pleady  not  guilty.  Upon  the  trial  all  but  one  make  defiiult. 
The  Court  held,  that  the  default  of  the  reft  (hall  not  bind  hini  s 
for  though  thev  joined  in  the  plea  of  not  guilty,  yet  being  in  a 
criminal  cafe,  tt  is  qua  ft  fever  al  pleas  \  and  the  default  of  one 
(hall  not  be  the  default  of  others  ;  and  the  inqueft  was  taken  by 
vdefiiult  only  againft  thofe  that  did  not  appear.  Cro.  C.  251. 
pi.  I.    Pafch.  8  Car.  B.  R.    The  King  v.  Wingficld  &  al'. 

(P)     Q/;  the  Plamllffs. 

•  Br.  De-  [l.  TF  two  obligees  fue  one  bailee  of  the  obligation,  if  oneof  tbe 
cirJl^src?*'  plaintiffs  makes  default,  this  is  the  de&ult  of  both.    2  H. 

■nd  Bailee    '4-  l^*]  , 

prayed  gar-  >  [2.  But  if  divors  obUgors  are  warned^  and  one  makes  dffault^ 
^^m^Yit  '^^^^  ^^  "^^  ^^^  <lefiiult  of  all,  although  upon  the  matter  all  are 
three  obii-  •phuntifls,  for  they  claim  not  a  duty^  but  a  dsfebarge.    *  2  H.  4.  i6. 

a-cL  .3  "•  4«  7.  b.j 

at  Uk  d«y  they  were  returned  warned,  and  two  emme,  ami  tbe  third  nuJt  Jefmtilt^  and  there  iC  was 
awarded,  ihit  the  defatalt  of  the  one  fkall  not  condemn  hit  compamona.  ■  Fw  tm  deht  u^ 

the  frmt  ohitgatiom  again f  the  three,  the  default  or  plea  of  the  aae^  Jhall  not  charge  the  other*  hut 
ex  altera  Mite  the  mott/ait  or  releafe  of  one  of  the  plaintiffs  Jhall  frejmdice  the  other.  Br.  I  bid.— 
Bat  if  tbe  three  ohligore  had  hrought  writ  of  detinue  ot  the  obligation  and  defendant  bad  had  gar* 
nijhment  againfi  the  ohllgeee^aud  tbe  one  of  them  had  mmde  default^  <f»mtt  if  the  other  two  (haU  he 
received  to  CAter.plead ;  for  the  two  obligors  above  were  received  to  coter-plead.  Jht^  Ibid.-*«— 
Fitah.  £nla;Pkader9  pi.  t  a.  cites  S.  C. 

Br.  Prooelj,  3.  Two  brougbt  pracipe  quod  reddat  againfi  N.  the  tenant^  asi4 
t^X^^^^^*  ««f.e/'^^#  demandants  modi  default^  and  fumnms  adfequendum 


Jbtttl  WMs  awarM^  and  grand  cape  9f  thi  wbok  %  for  If  the  other 
demandant  will' appear,  then  theyfliau  recover  the  whole  upon  the 
default  of  the  tenant,  and  if  no^  then  only  the  moiety  for  the  one 
demandant.    Br.  Default,  pi.  46.  cites  4  H.  6.  28. 

*  4.  If  a  man  is  §utlawid  in  dtbty  and  the  diftndant  purcbafes 
charter  of  pardon  and  fcire  facias  againft  fh^  plaintiff,  and  hi 
makes  default  this  is  jperemptory,  and  the  defenwuit  (hall  go  quit« 
Br.  Default,  pi.  87.  cites  22  H.  6.  7. 

5*  Surety  if  the  peace  was  taken  againfi  E.  B.  who  had  day  by 
mainprife  Menfe  Pa(chae,  and  did  not  appear  at  the  daj^  there  bit 
mainpernors  ham  forfited  the  hondy  though  J.  N,  who  took  the 
peaccy  did  not  appear  at  the  day  and  demand  the  faid  E.  B.  and 
yvt  fcire  fiicias  was  awarded  to  anfwer  the  fum.  Br.  Default, 
pi.  60.  cites  39  H.  6.  26. 

6.  But  where  a  man  is  tahn  by  capias  at  the  fuit  of  J.  AT.  and 
is  bound  with  mainpernors  to  appear  fuch  a  day,  and  neither  he  or 
the  plaintiff  appears^  there  the  defendant  or  his  mainpernors  fhall 
forfeit  nothing,  becaufe  the  plaintiflF  did  not  appears  quod  fuit' 
concefTuift,  but  it  was  faid  that  the  cafes  are  not  alike.    Ibid. 


(P.  2)     Excufed  or  difcharged, '  By  what. 

I.  \  MAN  recovered  by  default  againfi  an  infant^  and  the  i/r* 
XjL  fant  hrourbt  writ  of  error  y  and  r ever  fed  it  for  bis  nonage  \ 
and  contra  if  he  bad  appeared  and  loft  by  plea  or  by  voucher^  he 
(hall  not  reverfe  it  by  nonage.  Br.  Saver  Default,  pi.  50.  cites 
6  H.  8.  B.  R.  22.  and  concord.  7  E.  3. 

2.  A  man  is  boundy  and  mainpernors  with  binty  to  appear  at 
IVefinunfier  in  B.  OSl.  Mich,  and  at  the  day  be  does  not  appeary 
but  proteElion  is  cajl  for  himy  this  faves  his  default,  and  the  bond 
(hall  not  be  forfeited  ;  per  tot.  Cur.  Quod  nota  bene.  Br. 
Saver  Default  pi,  39.  cites  1 1  H.  4.  57. 

3.  Note  by  award  of  Babbingfon  Ch.  J.  that  in  precipe  quod 
reddat  at  the  grand  cape  the  tenant  appearsy  and  the  demandant 
counted  \  by  this  the  default  is  releafed,  and  the  tenant  need  not 
(ave  the  default.     Br.  Saver  Default,  pi.  41.  cites  8  H.  6.  3. 

4.  The  demandant  may  releafe  the  default  againji  the  will  of  the  Pntei^e 
tenanty  per  Fitzh.  and  Shelly ;  hut  per  Fitzh.  if  the  tenant  bad  J'^'^^/jJ 
tendered  his  law  by  attorneyy  the  demandant  cannot  releafe  the  de-  Jl,^^,  fblle. 
fault  without  the  will  of  the  tenant,  by  many  books,  as  it  is  faid,  nmnt  wagtj 
qu4cre  inde.     Br.  Saver  Default,  pi.  i.  cites  27  H.  6.  13.  ^^y^t-^ 

iMMi,  and  st  the  i^y  tht  dtmaftJmtit  wwJJ  Asve  xuahfe/i  tht  tlrfault^  Mid  coald  not,  ^cr  Cor. 
without  tkc  aficnt  of  the  tenant,  and  the  tenant  would  not,  but  did  it,  and  therefore  ihc^rtt  waa 
•bated ;  quod  nota;  and  the  rearon  fcema  to  be  inifmuch  as  thrre  is  sn  iffue  tendered  ^iich  •mght 
ie  he  tried  \  for  htf&rt  tbh  he  might  have  releafed  the  default,  Br.  Saver  Dcfauk,  |pl.  13,  citci 
4ft  £.  3*  7.    [But  fcemt  mildted.J  / 

5.  The  ^eft  opinion  was,  that  infirmityy  or  a  fall  from  a  horfe  •  i^aiady 
in  a  journeyy  that  he  was  in  danger  of  death  of  the  hurt  is  not  ^fc*^l-J[i 

fufficient  caufe  to  fave  default,  but  in  pnecipe  quod  reddat,  but  outlawry, 
impriibninent  and  inundation  of  water  are  good  caufet  to  (ave  de-  qucre  ie« 

L  1  3  faulti  ^^^ 


if  thciainc  f^^uit;  ^xyi  y«t  per  Gtjnizd  ^d  MQjrJe>  in  tbc  dme  of  Sir  IL- 

fired^faliU  Hankcford,  ♦  outlawry  was' rcverfcd  by  infirmity  at  the  time  of. 
inpiccipe   the  Outlawry;   comra  per  Frifor.    fir.  Saver  Default^  pi.  28, 
ouod  rci    cites  38  H.  6.  12. 

that  it  U  not :  for  malady  may  if  fi/gm^i  ttmtfm  ff  fmit  ^  wHtr*  mmi  9mHyinmtmtm  nA 

wnage,    Br.  S^vcr  Defaultt  pi.  4^.  circt  4  U.  4.  &  riia.  CtuUci^et  153.-— -Co.  Lui.  1  ja.  b* 

S.  P.< — S,  P.  thai  m^l»dv  wai  pleaded  in  avoidance  of  outtiwrjf  and  accepted  ^  B  4.  tnere- 

foie,  qu«re,  if  •(  be  caufe  to  lavedctaalt  in  pica  of  land.    Ibid*  pi.  4S.  citca  Uie  praMed  book  of 
Abiidgmcm  of  Aff.  fol.  48.  ^  ■ 

[  461  ]  6.  Prmipi  fU9d  reddat,  at  tbi  n\fi  prius  tbg  $0UfMt  mi4  hif 
attorney  maoi  defauby  and  die  de&ult  recorded,  lyid  at  tti  dof  in 
iani  the  tgnant  cams  a^d  bad  hii  prtfnui  recordid-fir  aU  tbi  tirm% 
and  he  fUadtd  that  be  and  bis  attorn^  bad  onlj  thru  4fy*  ^tica 
before  the  Nifi  Prius^  and  flawed  where  this  wat^  bild  in  $bi  cnmiff 
ef' Toriy  and  the  dj/iancOy  and  that  hi  mid  bis  aturney  Wir4  fforcb'mg 
for  their  evidences  to  have  conu  at  tbi  ^Sfi  Prius  and  wuoro  buUtril 
bf  water  in  the  county  of  Durham.    See  rbe  pleading  then  at  lai|^ 

9ood  mauer,  pleaded  by  a  prothonotaqr ;  for  ChQckfi;  ^pd  Lit- 
ietoik  ferjeants  of  the  tenant,  refufed  to  plead  for  hii%  Jt^ec^uA;  it 
was  uifpicious,  and  the  demandant  demurred  upon  the  piea»  and 
'  it  was  much  debated  if  it  Ihould  ferve  or  not ;  and  it  was  admitted 
that  his  plea  goes  as  welj  to  ithe  attorney,  and  for  hioiy.as'  for  the 
tbnanf  5  but  it  vas  faid  that  this  jfhall  not  ferve  the  attorney  be- 
caufe  he  refu(ed  to  plead  it;  and  this  was,  becaufethe  Courf  did 
hot  bvour  the  matter  for  the  fufpicion;  and  this  per.  Billing  and 
Laicon  ferjeants  for  the  demandant.  Br.  Saver  jDe&ult,  ^.  29. 
cites  38  H.  6.  31. 

7.  Precdpe  quod  reddat  againft  fiur^  who  madi  default  at  tbo 
day  of  the  grand,  cape^  two  appeared  in  perfon  and  tendered  their 
law  of  nonfummonsj  and  the  other  two  by  attorney  tendered  their  law 
of  non-fummons^  anJ  the  demandant  rtlcafed  the  default  of  the  two 
who  appeared  in  perfon,  and  would  have  advantage  of  the  defiuilt 
of  the  other  two*  And  per  Dandby  Ch.  J.  and  feveral  others, 
the  releafe  of  the  default  of  one,  is  fo  of  all.  for  the  ftun  is  intire  % 
for  one  jointcnant  in  aftion  againft  feveral  cannot  be  fummooed^ 
but  it  is  the  fummons  of  all*     Br.  Saver  Default,  pi.  32.  cites 

3E.  ^21. 

.  8.  There  be  divers  caufes  allowed  by  law  for  faving  a  man's' 
de&ult ;  at  firft  by  imprifonment^  whereof  Littleton  here  fpeaks, 
2dly,  Per  undatknem  aquarum,  3dly,  Per  tempejlatefn.  4thly,  Per 
pontem  fra6lum.  5thly,  Per  navigium  fubJircBumy  per  fraudom 
fetentis\  non  enim  debet  quis  f^;  periculis  Jk  infbrtunils  gratis  cx- 
ponere,  vcl  fubjiccre.  6thly,  Per  minorem  eetatenu  •'7thly,  Per 
dcfenftonem  fdefaltam  vcl  omiffionem]  fummomsnb  per  legtmu 
Sthly,  Per  mortem  attornatij  fi  tcnens  in  tempore  non  novit« 
9thly,  Sipetems  ejjiniatus  Jit.  1  othly,  Si  pkcitum  ndtiatwrfiMt  du^ 
I  xthly,  Per  breve  de  warrantia  diei.    Co,  Litt.  259.  b. 


(p-iJ 


(F-  3}  P^f llf^'io;^  '*  P««irarx  in  what  Cafes,  not- 
WithlSta&flHlg  ?hc  PeJauU  of  th?  Pefendant.  ' 

4i    A  T'^l^^g^^  ^<*P<  ^'^  t^^^jt^  'l^od.  reddaU  if  the  Unam 

l\,  wages  his  law  of  non-fummons^  thert  ac  the  (by  the  dc^ 

tnandant  caimot'  rde^e  Ae  d<&ulc  ami  count  again^  the  teoant. 

Churk  at  tteftrA  day^  a(  it  is  iaul  iplfewiiere.    Br.  De&ult,  p].  odw 

'  ^.  ifijbyit  agaljtfi  an  iff  am. who  made  drfault.^t  thi  fummns^ 
ttid  aft^i  i^' at  thi  grand  c^pe^  aii(J  ,wiis  not  compeUed  to  ive 
ftis  ^c£iUlt|.  by  rcafon  of  .the  UiiaiKcyi  but  the  Arinqndant counted 
mgain/rtim  witikut'\taking  him.  ^t  th^  defaiik  \  for  otherwire  his 
writ  (ball  abate;  for  an  infiuitihaU  not  fave.his  de&ult;  for  he 
canntte.^ige  bs  bv  of  non.'-fvimiuvis.  fir.  Saver  De£iUlt»  pi.  51. 
titesj  bb6^  xa 

'  '3*  ^#  It  feem  afttnitrtUKe.    Xbki. 

.:.  4.  In  far^.  foAaxi  wbprc  ^  Mffipe  is  takffi  hy  dfficmlt^  .ytt  the 
plaintiff  Jball  make  his  plaint,  at*  Qefault,  pi,  56.  .cites  3B 
\H.  6r|8;  "    'I  '•..'•.     * 

5'.  S§  indon^t  by  ^efiiUlt.  the  plaintiff  (ball  qciake  bi«  demand;  [  462  ] 
Kbr  t^ofe  Ivtits  do  not  c^mprdlcnd  certainty.    Ibid.  * 
. '  .6.  Contm-m  ^mipe  qU9a  rtddfti  \  for  there  appean  certainty, 
••otethediffci[cfiQf«i  Jhidi  -..'..:  , 

.    (P,  4j*  ?/«4iq§s  to  th?  Writ  after  Defeult.^  ; 

i.  TN  attaint  if  the  defendant  makes  default,  he  cannot  plead  tp 
X  the  ^rit  ^terward$.    The).  I^ig.  izio.    Ljb.'jLt*  cap.  lo. 
'S.  i.  cites.  12  E.  J.,.  Attaint  '7 1 .^  Ut  dicitur. 
'    2.  Nbratjiie  return  of  the  writ.'    Ibid,  cites  i%  AIT.  1. 

?3.  In  ujriY  j/T  entry  after  it  was  ^eaied  to  the  inquejl^  the  tenant  • 
niadc  defkuU,  and  at  the  day  rf'  petit  cape  returned  be  was  eJToigntd 
de  fervitto  regisj  krid  at  the  &y  failed  of  his  warranty^  znd  afi'er^ 
ttffirdf  he  Wfiufdbifve  pleaded  that  he  was  villeih  to  fuch  a  one, 
mA\x^^' ivi'viHeinafrey  &c.  and  was  hot  received,  but  feifin  was 
awarded.  ThcLDij;.  210.  Lib.  14.  cap.  x6.  S.  2.  cites  PafcH. 
22  E.  I.    Saver  Delault,  83. 

4*  In  writ  agalnft  laron  and  feme  the  baron  appeared  at  a)l 
tio^es,  and  ^/fm  ma<le  default  softer  default;  upon*  which  the 
barpn  was  received  to  fay  that  his  feme  was  efloigne^  hy  the  </<« 
mandaniJ  .THel.  Dig.  2ic*    Lib.'  14.  cap.  16.  ^.  ^^  cites  Pafcb. 

'16  E.  2.     Saiver  De&ul't,  77.  and 'lays  fee  10  E.  3.  52^.  aiv^ 

J^fkh.  XX  B.  J. .  Vifne,  59.  .' 

^.  III  formedoa  Vf  two  parceners  the  one  was  fiimmoned  aqJ 

Jkycrtif^pi  the  (;enant  aifter  made  default  after  appearance,  and 
gt'ij^e  day  ojf  i^e  petit  cape  returned,  he  was  received  to  plead 
the  death  oT  Him  who  was  fevered '  after  the  feveraoce  withont 

^"  L 1  4  iaving; 


faving  his  default.  Thd.  Dig.  210.  Lib.  14.  cstp.  x6.  S.  ^i 
cites  Hill.  S-E.  3.  174*      .  .^  .1  .  *        ' 

6.  At  the  grand  cape  aiatnji  a  trtw  he  fit J^  that  tie  primj 
is  a  eelt  to  fuch  mn  abbeys  aiidtbat  ne  H  commoign  to  theaUxiCi 
and  h  the  franktinement  in  the  abb^t^  tec.  Sed  non  aUocatur. 
Thel.  Di|.  aid.  Lib.  14.  cap.  16.  S.  6.  cins  HIM.  5  £•  9^ 
£aver  Denult,  64. 

.  7,  In  Uffii  again/1  iw$^  if  the  #ii#  afptars^  and  th«  other  snaket 
^iaulr,.  and  the  grand  sap^  0/4^0  nmety  nturmi^  if  he  nndte  dc* 
fault  at  another  time,  the  om  may  take  the  intin  temnuy  €md  fhoA 
Thel.  Dig.  211.   Lib.  14.  ca|Ki4.  S.  34.  cites  Mich.  5  £.3.  209. 

8.  After  the  tenant  has  ^'W  ff  his  wmrrmOy  ^  •Jme'^  A 
fervitio  ngisy  he  mzyJhiW'aMla  the  frscefs  is  di/c9neifmu(  againft 
him,  Thei.  Dig.  aid.  Libv  14.  cap.  26.  ^.  10.  cites  Tt%n.  it 
E.  3.    Effoign,  59.  

J9.  In  d§we^  at  the  grand -cape  returned^  the  tenant  v^es  re^ 
ceived  to  (ay  that  the  demandant  after  default  madi^  Hmu  irgeumU 
eertain  tenements  in  alUwancf  -ef  her  dvmsit  "without  ispAxiT  hte 
ideiault  Thel.  Dig.  2io«  Lib.  14.  cap.  ift.  S.  ii^ckes  Trin. 
13  E.  3.    Sever  Defaelt,  36.  • 

ID.  At  Aie  petit  cape  returned  againft  an  infant  htvnMf  effUgmd 
;  *'  r  de  fervitieregtsj  and  at  the  ^j  given  he  fakUdwf  hi%  wdrrantjy 
and  would  henje  pleaded  by  guardian^  that  he  was-iififbin  age  atid 
jhat  the  demandant  diffeifed  him^  kc^  and  was  nor  received.  TbeL 
pig.  210.  Lib.  14.  cap.  16.  S.  12.  cites  Trio.  14  E.  3.  Savir 
Default,  40. 

11.  At  the  petit  cape rttumtd  again/l  ttve^  each  of  them  feve- 
'    ralk.  toettbi:entire  tenancy^  and  alMcd  imprifiument  to  fame  their 

defaults  feverairy/ upon  which  the  denUuidant' was  compelled  to 
maintain  his  writ.  .Thel.  Dig.  21Q.  Lib.  14.  cap.  x6..  S.  14^ 
cites  Trin,  18  E.  3.  27.  , 

12.  "At'the']rrtf»rf  cape  returned  againft  the  baron  and  femt^ 
the  feme  caipe  and  Huas  received  to  fl^evD  difcenthuame  of  procejiy 
inajmuth  as  the  grand  cape 'tocfs  only  of  the  moiety^  without  being 

[  4^3  ]***cceived  to  defend  his  right.  Thd.  Dig.  210.  Lib.  14,  cap.  16. 
S.  15,  cites  Mich.  20  £.  3.  Difcontinuance,  8.  and  &ys,  fee 
Trin.  24  E.  3.  20. 

13.  At  the  grand  cafe  returned  executed  againft  thi  baron  and 
ftmcy  the  baron  was  not  received  to  fay ^  that  his  feme  was  dead  the 
*day  of  the  writ  pur  chafed  vAthout  mine  his  jcfault^  becaule  the 

writ  was  ferved.  Thel.  Dig.  .210.  Lib.  14.  cap.' 16;  S.  IJ* 
cites  Mich.  26  E.  3.  68. 

14.  Jt  i^  faid  that  at  the  /////  cape  ad  vateHtlak  the  vouchee  Aall 
*  not  fay  that  the  tenant  is  dead  without  Yavirig  JiJs  dcfetdt.    The!. 

Dig.  211.  Lib.  14.  cap.  16.' S.  33.  cites  Mich, -27  £•  3.  W. 
Quaere.  *    *   •. 

15.  At  the  day  given  fo  make  hfs  law  tf  nik-funnfteHs^^^ 
tenant  was  effoigned^  and  at  the  day  given  by  the  eJiigH  %e  i0etJd 
have  pleaded  that  the  deinandant  had  taken  baren  .afier'the  Uf* 
gager^  without  making  bis  law  and  was  net  received.    Thd. 


ikg.  no.    lab.  14.  cap.  t6.  S.  19.  cites  Hill.  3S  £.  3.  7.  & 
ioH.  6.2. 

1 6.  It  is  adjudged  that  at  the  grand  capi  returned  againJI  feveral, 
each  of  them  may  take  fcveral  tenancy  rf  parcel^  and  wage  law  of 
ken-fummenS  fei/eralfy^  and  the  demandant  (hall  maintain  his  writ^ 
ctherWik  it  (ball  abate.  Thel.  Dig.  210.  Lib.  14.  cap.  i6. 
S.  20.  cites  Mich.  38  £.  3.  33. 

^    I7v  A^  ^be  petit  cape  returned,  the  tenant  cannot  fay  that  the  de^ 
inandeM  has  taken' baron  after  the  laft  continuance j  but  he  (hall 

Seod  fj^^fiffi^  iiv  the  demandant  \  for  this  extingui(hes.  right. 
'heL  Dig.  no.  Lib.  14.  cap.  16.  S.  21.  cites  Trin.  39  E.  3. 20. 
-  1 8.  At  the  grand  cape^  the  tenant  was  received  to  plead  tmf' 
mmer  of  bimfelf.  Thel.  Dig.  211.  Lib.  14.  cap.  id.  S.  23. 
cites  Hill.  40  £.  3.  i. — ^— /»  his  furname  and  i^  name  of  baptifm^ 

tbidl  S.  23.  cites  40  E.  3.  46. And  mifprifion  apparent  of  his 

lone  in  the  writ.    Ibid,  cites  42  £.  3.  3. 

19.  After  iej'gager  of  non-fummnu  byfeveral  tenants  in  comment 
the  dne  of  ttem  cannot  take  the  intire  tenancy.  TheL  Dig.  21 1. 
Lib^  14*  cap.  t6. '  S.  25.  cites  Mich.  40  £1.  3.  40.  &  HtU.  4X 
£.  3.  2.  and  iajrs  fee  42  E.  3. 16.  &  Hill.  8  H.  6.  37.  ^  Quaere. 
.  aO.  At.tbe;r0«^  cape  the  tenant  (hall  plead  feveral  ttnanef^ 
and  jointenancy^  with  ley-gager  cf  non^fitnouonsj  but  not  non»t'enure» 
.Thel.,211;  Lib.  24.  cap.  16.  S.  32.  cites  Trin.  33  H.  6.  24. 
H  Pafch,  12  £»  41. 

(QL   ^^  ^^^*  Cafes  the  Inquejl  (hall  be  tahn  iy 
DefaiJt.     [And  in  wbaU  Procefs  Jhall  ijue.'] 

%•  Y  N  fiich  anions  which  defcend  in  the  reaby^  if  the  parties  }^o  inqocft 
X    pi  fad  to  ijiej  the  inyne/l  cannot  he  taken  by  default  upon  jj"^"^,"?^ 
'Afa1(ii  of  the  difendantybut  a  diftriugas  fl>aU  iffue  in  lieu  of  a /Cr/iV  can  betaken 

tape.     30  E.  3.  20.1  by  default. 

r^.  As  in  a  writ  of  cufioms  and  fervices^  the  inqucft  .ought  not 
to  be  taken  by  default,  for  this  is  to  affirm  the  feigniory.    30  £« 

[3.  So  \nz  writ  of  mefne^  if  the  feigniory  be  denied^  30  £•  3* 
29.  will  prove  it.] 

In  a  precipe  quod  reddat^  if  after  the  petit  cape  the  tenant  Br.  Preccfii 
imprijonment  in  another  county^  fcilicet,  in  Middlefex^  "P^'*«iie«s*c  — 
which  they  are  at  ijfue  in  Middlefex^  and  there  tried  againjl  the  Br.  Attaint. 
Jenantf  and  he  brings  an  attaint  in  Middlefex^  and  the  fi^^ff  ^^^  E'*  ^'*  ^'^ 
turns  that  be  hath  nothing  to  be  fummened  by^  the  inqueft  fliafi  not  ^*  ^' 
be  taken  by  his  default^  but  a  writ  fiall  iJfue  to  the  county  where  C  4^4  3 
she  land  is,    42  AfT.  14*  adjudged.] 

[5*  if  an  attaint  had  been  brought  at  the  common  law  againjl 
"the  petit  Jury^  and  they  had  been 'r/Ztrm/i  attached  and  yet  had 
made  default^  yet  the  inqueft  fliould  not  be  taken  by  default,  but 
frocifijbould  be  awar^ied,] 

[6*  S$ 


pleads  im\ 


f— '^-^       [$.  S9  tt  eomippn  law,  in  li^is  paljp  ///tflff  •fjhfmnfhfifi^* 
•  Fol.  5«6.  pgand^  anU  others  bad  made  default^  yet 'the  ihqueft  mquU  notlc 

^-^-^Ta;!  ^•fccP  **y  4fiM^  ^^  ir^fj/*  Ji^^/-^  ^W'f  *^^  awarder  h%i^^i 
tfi«t,pi.5.  <ifp^ar€d  (•)  t  ?7  H-  6*  •;  \  AqdfQi^  theftatutc  diratfHitoof^ 
tuctS.c—  13  %.  %.  but  ^i>/>  /i  now  aididh  tiei  fi^tutd  upon  m  imiff* 

ciut  S.  C.  I  ta  H.  8.  cap.  tj. 

7.  la  OMttuitfy  the  difwdavt  faid^  tia$  U  th»  tiisie  iif  Ae  9ft 
iDtdF  ^'  vtfi  w£e^<if  tf^r,  aJid  ppoa  iiu$  they  werr  ft'  Ube»  and  ^ 

tive  ini|ue^  Wa^  taten  by  dk(«dl,  wl|ieh.f<;e  in  (the  aidlitm  cf  die 
vrit  of  veairQ  &cias^  iii  Ji^atunijbceyiuQH  17^  P*  £•  3^  :&.£»- 
qu^,  pL  9I4  cites  7  £•  3* 

&  In  mortflflnc^Mr^  if  dt  thg  Jummaps  ih  tifwti  is  ^fiig^td  ati 
after  mates  default^  re-fiimj^ons  l^ail  ifluc^  and  not  vBik  hj  4e* 

(uilt.  fir:Defiuik,pl.  88.cite$8  A£  tl- 
In  ftii^Jm-  9«  Iq  qtiod Juris  dfimaiy  the  dtftisiknt  tlaimidfu^  and  upon  tfaii 
'he't"!I^j  thjsy  were  at  iflu^,  and  ^nire  facias  ijissd^  rftmrm^Jiyikc.  ai 
«!/'ir«  wbi^  day  the  att^rmf  If  ibi  diftwdani  W(0S  fffoigmd^  a^  the  efnu 
kydtfauih  wjbsd^  and  ti^refoif  the  inoaeft  fluli  be  taken  by  hisf  ddwlt. 
JUe'dlJ!*'     Br.  Enqttcft,  pi.  la.  cites  ^oJl.%. 

fcndaot  was  n#  pe?Hiiue4  |o  cb«neiige  or  lay  lof  ^hiog  in  vril^tce.  Br.  Gtteral  llil^  pi.  ffk 
cites  10  E.  3.  and  Fitsh.  tit.  ra<^iiviki  47.  /• 

Br.  Inqutft,  pi.  76.  citea  10  £.  3.  3a.  and  fttsh.  loqucft.  46.— —Br.  Chaflenge,  p).  114. dta 
S.  C.    But  Biooke  mako  a  wonder  of  the  evidence,  btcaafe  the  contrary  thereof  is  oowufej. 

5.  P.    Br.  loquell,  pi.  10.  cttei  t  H.  4.  r4.  and  sB  AflT.  41. 

10*.  Ii^  mprdr  tl^e  parol  w^s  fins,  dis  if  proieffion^  and  avivei 

by  re-fummonsy  and  the  Jheriff  returned  the  defendant  nihil^  and 

yet  the  plaintiff  Cannot  have  the  inqutft  by  dcEndt*    £lr.1tiide& 

pi*  96.  cites  ^i4.£.  3.  and  Fit^h.  lnqyo(|»  9. 

j^uIa%^k9l,     . irj.  in  an  aftpiai  of  rqpi  th^  /kfiw4«At  pleade^  OQt  ffli3^>  jbr 

5^'r*'»c-^  was'lct  go  by  mainprize,  and  made  de&ult  at  t^e  dgy  QT^i  « 

cirdingiy.    ingi^eft  malj  not  be  taken  .by  dc^ult  in  favorsm  vit^^  buf  a  capiai 

becaufein    )hdl  iSUe,  arid  an  ialias  jt  pluri<ES,'aid  an  exisent.  '  JeDk».6S« 

,oi'y.!l^'    pi.  30.  cites  16  Aff.pl.  13.  • •  •  ■:      -  •• 

Br.  Appeal,  pi.  54.  cites  S.  C>-^Br.  Exigent,  pi.  67.  ekes  S.  C»       j,  Br.  Froce6|  pU  ifi»^ 
S.C.II— Bi.WaiV^  deChofet.pl/39.  c!is^.O.  ^  TT  .  ..    -    -  •    n,  n  r  '-.    ' 
I  Salk.  117.  S.  P.  by  Holt,  Ch.  J.  Obiter,  cites  Jcnk.  6d.  and  •  18  Alt  13.       "       -  - 


f  Ti|is  was  an  ^^i^'*^'^ 
the  luAiees  would  not  uVe 
jr^ahapfQd. 


It,  Ch.  J.  Obiter,  cites  Jenk.  6d.  and  *  18  Alt  13.  9l94  M  H..4  S4> ' 
i.for  refdiving  one  A.  a  clei;k  atl*in|t(di  aij^^e  plefde^  iwc'ffiihyf  w 
(Hfruiquelli  l^ccaufe  (be  clerk  mr^ht  make  his  pur^MWlAlQI^ 

But  in  writ  12.  In  Vfojte^  ct  the  Venire  faff  as  ntur^fd^  i^e  4(fntdi^mii 
ff  tb^>-  j^^«*>  and  the  plaintiff  pray W  the  inqu^ft  bv  his  dj^iA^'aal 
Wdant  '  could  Bot  have  tr,  btit  Hzd  itftAtfg^' zA  audKndiai&  jGnil^* 
r*ii*Itthe  '^^'  ??^H^^>  ?}'  94-  9!^? '?  *•  ?•  ^  ^1**^^  indoeft.  3/ "" 

Nifi  Prius,  the  illq^eft  (hall  be  tdceo  hy  his  JfiUuIt.  ao,£*  3.  qnod  aot^  b  a  aacd  f^os^ 
Br.  Enqueft,jpl.  55'.  dtei  sa  H.«V.  *^  ''   '^^^^^    '    '^  *   T  '  '^^    .      -^^^  ^^ 


'l%.la4tvMm^ft^^jfi^^  <*^  diffnd^  modi  4tf4Mk  at  iU  BnikfeiOt,. 
firjl  ioyy  diftrcfs  (hall  ifluc  ad  audicnd'  jurat*,  but  tf  hi  main  A-  |^- J5-  ««• 
yViy//  tf^  ^^'  7^c«if^  iiajj  tbe  inqtieft  (haQ  be  taken  py  his  de£iiu)r, 
9r.  Inqueft,  pi.  71*  cites  20  E-  j.  and  Fitzh.  Inqueft,  11. 

•  14.  Deit  again/i  C  tvbo  pUaded  nihil  debtt^  and  at  the  Vin%r§ 
facias  the  defmdant  was  effUgned^  and  at  the  iaj  was  effoigned  de 
Jtrvitio  regiSj  and  at  the  day  did  net  bring  his  warranty  thereof^ 
and  the  plaii^tilF  pnsyed  fh^e  i^ueft  by  de&uk,  where  the  Jlatute 
gfifej  ^01.  fir  'ij>e  journey^  ismd  could  have  only  i.Qs.  dsMnages  for 
the  delayi  and  th^  defendant  was  amerced^  and  Ivifi  Prius  awarded. 
Br.  Oefeult,  pi.  .31.  cites>^  J.  3.  37. 

l^.  Where  aMe  ts  awarded  agatnB  a  man  by  his  defaubj  yet 
Y^  ihall  have  t^f  challenges.  Br.  CSiallengei  pi.  113.  cites  ^z 
ACT.  26.   Per  HuflTey. 

i6.  In  attaint  where  the  grand  jury  is  awarded  againft  the  p<^zt  S-  P*  Br. 
jury  by  defeuk,  there  by.their  default  they  h^ive  loft  their  challenge  ^^^^f^ 
tbd)e  24,  qvipd  npta.    Br.  Challenge,  pi.  114.  cites  Z2  kit.  31.  cites  4  k. 

*  4.  I.    Bttt 

Brooke  fayt,  it  i«  Ti^d  etCewfiere,  that  be  may  give  evidnce^ 

.  vU'Afiim^f  landagainfl  the  bardn  and  femej  and  y.  S.  and  at 
the  Ntfi  Priut  y.  S»  appeared  by  attemey^  aiid  ^e  baron  and  femi 
made  dtfaulty  and  the  demandant  prayed  the  inpie/l  ef  the  mefety^ 
and  eobld  tiotliave  it.  The  reafon  feems  to  be  tiukfnriuch  as  upon 
the  default  recorded  petit  cape  Jbail  iffue  ef  the  moiety  at  the  day  im 
bant,    fin  Inqu^ift,  pi.'  62.  cites  a8  E.  3.  27. 

18.  Scire  Facias  by  two  coparcener Sy  the  one  made  default  at  the  But  intprilp 
Niji  Prius.  Per  Fifhcr,  if  in  fuit  againft  two  tenants,  the  one  ^{^^3^^ 
mi^kes  deiauk  at  the  Nifi  Prius,  yet  the  i nqueft  (ball  be  taken ;  t^t'XmmJk 
a^d  the  juftices  would  have  laJcen  the  inqueft,  but  it  remained  default  at 
for  default  of  jwors.  Br,  Inqueft,  pL  69.  cites  32  E.  3,  and  p,i„^*^pe, 
Fitz.  Inqueft,  6.  pXIi,  wc 

caonot  take 
the  inaucA  s  for  if  be  can  five  the  dtfauli  at  the  fetti  cfpe^  all  the  writ  fliall  a^atc,  or  if  the 
iemanfl'iHi  rtlea/es  the  iefuuU^  all  the  writ  Iball  abate;  which  Babbiogtop  CK,  J.  agreed.  Br. 
fo^eft,  pi.  7^  citct  12  H.  6.  7.  and  Fiu*  loqucil,  56. 

19.  In  wafte^  if  the  defendant  makes  defauh  after  appearance^ 
^e  plaintiff  ihall  have  diftrefe  infinite,  and  not  writ  to  inquire  of 
^e  wafte.     Br. 'Default,  pi.  82.  cites  7  H.  4.  15. 

ao.  If  the  prayee  in  aid  mates  default  at  the  day  of  NiJi  Prius^ 
the  inqueft  (hall  be  taken  immediately.  Br.  Default,  pi.  98.  cites 
^  H.  4.  21. 

21.  If  JSIifi  Prius  ceafes  by  prote^ion^  and  at  the  day  in  bank  h  AttheNtJt 
r^aUdjji^  procpk  (hall  be  made  againft  the  jury,  but  if  it  be  ^Jj^'l^^ 
difalkwed  at  the  day^  the  inqueft  fliall  be  taken  by  his  de&ult.  j^ai  p^ 
Br.  Procefii,  pL  170.  cites  14  rl.  4.  16.  tM^n^e 

the  ieftnimnt^  and  at  the  day  im  bank  which  the  dffeadamt  Jhetvtd  repellattcey  which  wat  allewed^ 


(inqoeili 

by  dcfiulc.    But  where  frteaien  li  Jhewm  forth  at  the  daf  ^  Hifi  Pnys,  and  the  jmjiiett  da  mat 
^tbeUffi^t^h^trvetdMtMd  gtihet^t^inbaMktJbefhu>aUMisdrfaiU^  Uwre  Che  inquek 

(ball 


flull  be  uken  bv  defauYt,  for  in  thti  eafe  the  dcTiaU  wat  never  fived,  eoatrt  above,  tr.  .In^wCp 
ft  tg.  citea  ai  H.  6.  ao. 

la  adion  perfooal  si  the  Nifi  Pritir,  the  drfemdaiU  wudt  dtfrulhwk^  the  itjkmit  retwiU^  and 
alter  fteitQt^ti  ^m  eajl  iy  A,  B.  mnd  rtc9rdtd\  and  mt  tht  day  in  AamAt  refeuamct  fvat  r«/f,  tad 
tberdorc!  the  inmieft  w«i  awarded  by  default,  and  the  reafan  reeint  to  be,  inafmuch  aa  the  default 
waa  recorded  before  the  proicdioa  wai  caft,  and  iu  thia  cafe  the  defendant  baa  Ufi  hu  chtdUmutt ; 
b«t  it  ia  faid.elfewhere,  that  he  may  give  evidence.  Bi.  loqucft,  pi.  41.  ciica  4  £•  4.  i. 
Br.  froccAiOQ,  pi.  7  ^  •  ^^  S*  ^* 

Br.  Dtfcoa-  22.  Quarc  Jmpedit  againft  patron  and  tncumknit^  who  canu  at 
fJ^fi^^  rt^  di/lrefsj  and  had  oyer  0/  the  wrtt^  and  faid^  that  the  pone  was 
a4.citea5.c!  ^*  fer^ed  againfl  the  incumbent^  and  yet,  becaufe  he  was  prefent 

and  ready  in  court,  therefore  he  was  compelled  Co  anfwer  \  and 
C  4^6.3  fe^t  feems  that  ill  ferving  bf  procefs,  or  ill  return,  is  material, 

where  the  party  appears^  and  where  the  judgment  is  not  upon  the 

default,  but  upon  the  plea  and  appearance  of  the  party.     Br.  Pro- 

cefi,  pi.  4^.  cites  9  H.  5.  3. 

23.  If  tn  pracipe  fuod  reddat  the  tenant  makes  difayk  afier  op* 
pearanci^  by  which  petit  cape  ijfues^  and  afier  this  is  rguafed  &r 
Javedy  and  an  at  ijfue^  and  the  tenant  makes  default  again^  now  the 

inqueft  (hall  be  taken  by  default,  as  in  plea  perfonal,  and  (hall  not 
Wve  petit  cape  ;  for  petit  cape  Jhall  not  ijfue  after  potit  cape.  Per 
Weftbury;  fiuere.    Br,  Inqueft,  pK  52.  cites  9  Hv  5.  i2« 

24.  If  the  defendant  makes  default  at  the  day  of  the  imparlance^ 
he  (hall  be  condemoed  by  his  default.    Br.  Denult,  pi.  78.  cites 

.    ax  H.  6.  31. 

25.  Debt  dgainji  four  executors  of  loof.  tht  plaintiff  recovered 
the  %ooL  of  tie  goods  of  the  deceajedy  and  loL  damages  de  bonis 
propriisj^ind  after  the  pfaintifF  brought  fcire  facias  agaii0  the  four 
executor Sy  and  they  were  at  ijfucy  and  at  the  Kifi  Prius  one  ap- 
peared  and  three  made  default^  and  by  the  beft  opinion,  the  inqueft 
(hall  be  taken,  and  not  judgment  be  given  by  de&ult  of  the  three. 
For  that  executor  who  Bejl  pleads^  or  doesy  for  the  teftator  fhaU  he 
admitted  I  per  Newton,  Pafton,  and  Afcue,  J.  and  if  the  one  eX" 
ecutor  eonfejes  the  aSfion  or  releafeSy  this  (hall,  bind  the  others; 
tut  if  the  one  be  nonfuitedy  yet  the  others  (hall  fue  forth  ;  and  the 
opinion  was,  that  if  judgment  (hall  be  given  by  de&ult,  yet  of 
the  20K  which' was  de  bonis  propriis,  judgment  (nail  not  be  given 
by  default  againft  all  for  the  de&ult  of  any  of  them,  but  only 
of  the  2001.  which  was  of  the  goods  of  the  deccafed;  but  by 
the  beft  opinion,  the  inqueft  (hall  be  taken.  Br.  Executors, 
pi.  77.  cites  21  Hi  6.  45. 

26.  In  trefpafsy  they  are  at  iffue,  and  venire  facias  iflfued,  and 
after  other  venue  facias  iiTued  the  defendant  made  de&ul^  the 
inqueft  (hall  be  awarded  by  his  default.  Br.  Inqueft,  pL  56.  citei 
22  H.  6.  4.    Per  Newton. 

S.  R  Br.  27.  Rg^attachment  was  fued  in  trefpafsy  and  rerhateas  eorpora 
l»«iucft,  pi.  againji  the  jury^  and  the  defendant  made  default  i  by  which  the 
|^'c.!!!L  inqueft  was  taken  by  his  default;  per  Cur.  Br.  Inqueft,  pi.  74* 
&  p.*  ibia.  cites  I  R.  3*  4*  and  Fitzh.  Inqueft,  26. 

■  18.  Thit.  defeiidatt  daa  ntt  afptar,  inqueft  navbe  taken  vf 
defiiQlc    G.  Hift.  C.  B.  60.  62.  81. 

(R) 


BOtat  46^ 


(R)    [Iftqueji  taien  by  Default.] 
In  Rtfpett  of  the  IJue  in  the  Adlion. 

[uTN  z  writ  of  mifniy  if  the  ijjia  he  vjbtther  the  plaintiff  was 
JL  diftrained  in  default  of  the  defendant j  and  after  the  de-^ 
fendant  makes  default^  the  inqueft  may  be  taken  by  defiiult,  becaufii 
iy  the  iffii'e  the  aiquittalj  which  makes  the  a^ien  real^  is  acknow^ 
iedgedy  and  the  iflu'e  is  only  in  right  of  damages.  30  £d.  3.  28.  b. 
adjudged.] 

2.  In  debt  the  defendant  came  hy  capias  and  pleaded  to  iffuoy  and 
found  mainprife  to  keep  his  day,  and  failed  at  his  day^  hj  which 

the  inqueft  was  awarded  by  his  default,  but  no  capias  upon  the 
mainprife}  for  this  fliall  be  double  pain.  Br.  Inquefl,  pi.  21. 
cites  38  £.  3.  14. 

3.  In  debt  the  defendant  pleaded  a  releafe^  and  the  plaintiff faid^ 
that  non  eft  faifum^  and  at  the  day  of  venire  facias,  the  defendant 

made  default^  and  the  inqueft  was  taken  by  his  default,  and  found  p  ,  - 
for  the  defendanty  by  which  the  plaintiff  took  nothing  by  his  writ  j  [  4^7  J 
and  yet  if  the  plaintiff  had  prayed  it,  be  might  have  had  him  con*  J 

demned  by  the  de&uU  before  the  taking  of  the  ytxAiGt ;  and  fo 
fee  folly  in  the  pUintiff.  Br.  Inqueft,  pL  5.  cites  4.0  £.  3.  15. 
.  j^.  In-  trefpajsy  the  defendant  confeffed  the  trefpafs,  and  juftified^ 
and  after  made  default  at  the  day  of  adjournment^  by  which  the 
inqueft  was  taken  bv  default,  and  not  writ  to  inquire  of  the  da- 
mages.    Br.  Inquelt,  pi.  20.  cites  9  H.  5.  15. 

5.  In  debt  it  was  iaid  for  law  by  Fortefcue,  that  if  the  defendant 
pleads  a  releafe  upon  which  they  are  at  iffue^  and  after  the  de^ 
fendant  makes  default^  he  ftiall  be  condemned  by  default.     Br.  In* 

queft,  pi.  3.  cites  34  H.  6.  24. 

6.  But  upon  fuch  releafe  and  default  in  trefpafs^  the  inqueft 
•  fliall  be  tsJcen  by  default,  and  no .  diverftty  or  reafon  is  given  by 

him,  but  that  the  ufage  has  been  fo ;  but  Brook  fays  it  feems  to 
him,  that  the  reafon  is,  that  the  debt  is  certain^  and  the  damages 
'in  treftafs  is  uncertain.     Br.  Inqueft,  pi.  3.  cites  34  H.  6.  24. 

7.  in  debt  the  defendant  pleads  a  releafe  made  to  him  by  the  Th»  *w 
plaintiff,  the  plaintiff  replies^  that  this  releafe  was  made  by  durefsy  pJ^.^VoC 
and  upon  this  they  are  at  iffue,  the  defendant  makes  default,  the  .the  law 
inqueft  fliall  be  taken  by  default.    Jenk.  81.  pi.  50.  formerly 

fcemt  to  b«,  if  die  defendant  htd  appeared*  and  an  inqueft  Had  been  tak^,  and  it  had  been  found 
•gatoft  hiro«  the  king  (hould  have  a  fiji^;  and  tbc  default  of  the  detcnd^int  hiodera  thia.-  Jenlu 
81.  pi.  59. 

8.  But  if  the  defendant  being  fued  in  debt,  had  pleaded  non  eft  l^  neUfier 
faOumy  andf  had  made  deftult  at  the  trial,  he  fliould  be  condemned  c!r«ulh6 

without  taking  an  inqueft.    Jenk.  8z.  pi.  59.  obiigatioa 

Uipi  h  ike  phm.    Sec  Roll.  ^96.  pL  t.  and  pi.  7. 

9*  Bui 


f.  Sutbkirejfajs  the  defendant  pleads  a  nleap^  and  ifllie  ts 
joined  upon  it  tnat  it  is  not  the  ^ainttff^s  dad^  and  the  defendant 
makes  default^  in  diis  cafe  ah  inqueft  (hall  be  fdceil ;  for  tnj^fi 
is  unartaiu  fw  the  damagis^  and  a  jury  ought  to  find^^them  \  the 
dibt  is  tertatn^  and  appears  to  the  Court.    Jenk.  8i.  pi.  59. 

10.  Up6n  an  ifluk^  whether  fmfmnn  wtis  wudi  «r  mt^  the  id- 
qoeft  fliaU  be  Oiken,  adthough  the  defendant  makes  dtfiioh.  Jeiik» 
#6.  pi.  30.  citte  X  H.  7*  2.  and  15  Ed.  4.  25. 
.  II.  In  trefpafi  die  defendant  juftifiid  for  a  tvajh  &c.  and  iffv^ 
beii^  joined,  the  catfi  cafne  dawn  U  he  tnied  at  Ntfi  Prtus.  Bit 
the  defindant  made  default^  and  fo  the  injue/f  was  taken  tj  drfmit  \ 
ind  nbW  the  iffui  being  i>nmat/riaiy  the  Cettrt  was  wmved  fer  a 
repleader.  £t  per  Holt  Ch.  J.  the  defendant  is  out  of  coort  by 
the  default)  and  that  to  all  purpofes  bat  this^  viz.  That  jndgmad 
me^  be  given  againft  him ;  therefore  being  out  of  court,  there 
tannot  be  a  repUader^  unlefe  the  default  could  be  waived,  or  tbe 
pdtrtjf  could  be  brought  iAto  ciHAt  again;  1  Salk.  216.  Trio. 
%  Ann.  B.  R.    Staple  v.  Hayden. 

[  4^8  1  (S)    in  what  Cafes  M^n  a  Ddkuk  Jtu^nient  JhaU 
be  ghen^  or  Inquejl  taken  by  Default. 

rtmK  AC  ^r.  T  J^an  ajjife^  if  Ae  tenoHt  makes  difauk  at  the  jifft  dafy  the 
fto's!^.*'         A    inqueft  (hall  be  taken  by  deftult.     30  Aff.  t^  a^gu^^*'] 

— Al&fc  of  the  Office  oif  Serjcaht  it  Mace«  to  ibe  Houfc  of  Comnioot;  ^be  pUtntiff  arnV.e^  (Ik 
•(fife  the  firft  day  o£  the  lecm ;  the  tenant'  being  dananded,  made  de^ult ;  ideo  capiitur  affifti 
per  defolram.  Tbcn  the  demandant  counted,  and  fhewed  the  Kmg*i  Patent  df  flic  Gmoe,  which 
la  read.  The  jury  not  being  yet  fworn,  day  wai  given  to  W«dnefday  aexft  at  wbicb  iin« 
Court  held,  that  the  defendant  may  give  what  evidence  he  can,  but  not  to  plead  ia  abatcinenti  or . 
bar  of  the  a(&re»  nor  to  challenge ;  and  the  Wednelday  the  caolc  wu  tried  at  the  bar.  i  Lev.  tao. 
Uiil.  95  dc  a6  Car.  a.  B.  R.    Cragge  v.  Norfolk. 

[2.  {SeX  In  an  aflifiS)  if  ^e  ttnaiit  he  attaehed and  makes  defauHi 
judgment  mall  not  be  given,  but  the  inqueft  fliall  be  taken  by  de* 
fituk.  8H.  6.  2.  7.b.] 
lo  Mi  the  P3.  tn  debt  er  other  aSlion^  if  the  defendant  pleads  be  owes  biip 
1£$tf^ned  "^'*' V^  "P^***  which  they  are  at  i/fue^  atid  ajier  he  is  ejoigned  de 
^ilSvtnir^fervitiB  regis  J  and  does  not  bring  bts  warrant  at  the  day^  it  fcems 
fm€h9,  and  fbe  inqueft  (hall  be  taken  by  dc£iult»  though  the  ftatu^  of  Glou- 
m^J^i  ccfter,  cap.  8.  hath  aiven  a  penalty  for  it.  at  E.  3.  62.  b.  But 
y^Zd^'  qu«re  %  29  E.  3.  30.  adjudged.] 

giit  and  at  the  day  of  thU  did  not  Srhg  his  Vfarraxt,  and  the  flaimtig' frtyei  the  tnfwti  Sj  drfin^* 
and  could  have  only  401.  damages  for  the  delay,  and  Nifi  Priui  awarded  where  the  Ibtete  ol 
Gloucefter  cap.  7.  is^.tbat  by  fuch  pot  warrantio^,  be  Ihall  lofe  tot.  for  the  joomcv,  or  b*^'** '* 

t^e  diferetion  of  the  jufttces  (ball  ferve.   Br.  Eflbiae,  pi.  gy.  cites  i%  £,  3. 37. rb»b.  E<*l"^* 

pL  8.  cites  »i  ^.  3. 5B.  S.  P.  [bat  feemi  mifprinied,  and  that  it  fbould  be  11  £.  3.  6e.  ••  pb  9*J 
'  *  t  TiUh.  EiToinei  pU  aSo.  cites  $.  C. 


(T) 


t^^U  4^» 


(T)    fn  what  Cafes  upon. a  DeiFauIt  an  Inqueji  Jbatt 
he  taken  iy  Default^  or  yuc^ment  is  to  heghen. 

[  f «  T  T  feems  diat  tubin  befin  ifftu  upon  default  procefi  Jhall  ijue^ 
Y^    and  judgment  is  not  to  be  given^  there  after  ijfui  upon  do* 
jfaubf  tbe  iiiquejl  fhqll  be  tak^n  by  default.     1 1  H.  4.  32.] 

[%.  If  by  the  tfui  the  aiison  ii  confejfedy  and  a  matter  fubfefu^nt  ?'-  neT«uTt, 
in  difcharge  in  trtal^  if  the  defendant  makes  default^  judgment  fbaU  s/o.^Lbv!* 
be  given,  without  taking  ,  the  inqueft,  biit  other  wife  e  contra.  Enqucft.oi. 
»iH.4.  32.]  s.V.il— 

Tcnk.  8l#  pi.  59.  cUct  $•  C.-*In,^c^/,  if  the  dffmdant  fltdis  rtltaft^  mh4  ^fttf  mtJfs  defamlu 
judgment  ituU  be  given  by  bU  acf«ul(y/or  hjjucb  fUtk  tht  d<ht  U  confijfUd^  Per  Cor.  Br.  Dctdfll, 
^U  9S«  citci  5  £.  4. 6. 


[3.  If  in  debit  ujon  an  obligation^  the  defendant  fays  be  mdde  it  ^  (X)  pt 
Bjr  durefsy  upon  whi^h  they  arc  at  ijfue^  if  the  defendant  afterwards  B,,^^^2t, 
makes  default^  the  inqueft  fliall  be  taken^  for  the  obligation  ^ai  ^l^o,  curs 
mevor  acknowledged,     ii  H.  4*  32.]  » >  «•  4  3«- 

Br.  Eoqtteft,  pi.  i5.  cites  3.  C— Jenk.  ^i.  pi.  ^.  S.  C. 


[4.  But  in  debt  ujpon  an  obligation^  if  the  defendant  pleads  th(|  [  469  1 
nhajfe  of  the  plaintiffs  upon  which  they  are  at  ijfue  upon  thq  denial  &.  P.  And 
thereof,  and  after  the  defendant  make^  default,  judgttkent  (ball  ^^^^^^^ 
given  aeainft  the  defendant|  for  bv  the  pleading  of  the  releafe  he  li^gtl^] 
hath  ackmwUiged  the  debt.     14  H.  4.  t.  12  H.  6.  7.]  \u  Dettaiv 

pj.  4.  cite«> 
^4  H.  6.  34.  Per  Fortefcue,  and  otberi. — Br.  rnqtieO,  pi.  i^.  S.  P.  diti  tt  ll.  4.  st. — iif  mp9^ 
Jich  reUtJkfkaitdln  tre/fmff,  0nd  defsnit  mmdt  after ^  the  iaqocfl  Iball  be  awarded  by  defaolt,  4nd 
no  coodeniBaiioii  by  dd«ttlc»  and  tbc  rcafon  feettis  (o  be  inafmucb  as  in  the  one  ctfe  i^e  debt  is  €<r<- 
tain,  and  the  dajnaf^s  in  ire(p«b  not.  Bui  Fortcficue  faid,  there  is  no  diftcrcoct  la  realoo,  but  Um 
abf e  has  beea  ib.    Br.  DeCiult,  pi.  4.  cites  34  Ii.  6.  38. 

[5.  If  ztnany  in  fxecution  upon  a  condemnation  in  trefpafs^  fkes  it  J»«*>-  Sow 
pire  facias  againft  the  recoveror  upon  his  releafe^,  who  denies  ity  u^on  f  *2*citai 
which  they  are  at  ijucy  if  the  recoveror  maies  default  at  the  trials  %.  c. 
judgment  iball  be  given  upon  the  default,  that  the  plaintifF  (ball    , 
be  quit,  and  the  inqueft  hot  taken  upon  the  default,     la  H.  6.  7'«^ 
adjudged.J 

[(^.  In  detlnuey  if  the  garnijhee  and  plaintiff  are  at"  iJ/iiCy  and  th^  fir.  DcftuU, 
gamifiee  makes  difault  at  the  Nifi  Prius^  judgment  (hall  be  givcft  l]'^{^^ 
agaiim  him  upon  the  default^  and  tbe  inqueft  ought  not  to  be  The  inqueft 
taken  by  default*    8  H.  6.  5.I  ihaU  not  be 

^  takes  upMi 

the  iffiM;  ffitifthe  defiatit  the  (fke  h  wttwd,  aiid  the  in^oeft  (ball  iaqviit  of  ihc^damagca,  and 
Ihe  gamiOiee  flball  not  have  auaim.  Br,  Inqueili  pi.  57.  cites  S.  C.— -Jeok..  8t.  pi*  M»  S.  P. 
•  In  detiume  the  defendant  fraytd  fmrnuhmertt  and  had  11,  and  «/  the  dmy  the  ^arnyterand  the  fUlif 
tifofpemredf  and  the  defendant  mttdt  dtjftyft^  yec  the  |»laiiitill  could  not  bavc  jud|mem  bv  default  1 
for  \t\$.  defendant  hu  dooe  all  (hat  be  can.d^  aod  the  a^ipo.is  now  bet^vfeix  ttttBlfimifF  aod  the 
garmlhrc  upon  intfr-plcader*  and  .upon  this  the|anttfltfc  plctdcd  rdcalc  of  ill  aoioiis,  and  it  wia 
accented.    fir,Di£aiiit|pl.9k,'€iUi39'X.3« 


469  pCMti 

f^^}p  tT'  /«  ikk  up9U  M  MipaUn^  if  the  difMant  dimes  tig  ^4 
ttmdllSr  *™*  ^fi^  10^  **'*''  default^  the  inqueft  ought  to  be  taken  bv  dc«, 
defemdmMt  &ult»  and  noC  judgment  given,  for  he  docs  n$t  achmvUdgt  toi.fkr 
7^h  ^e    '**'**"  ^  '^'  P^^*     12  H.  6.  7.] 

^imtiff  mutj  proceed  to  trial,  mm  J  Uve  the  tnfu^  tttken  hy  itfidt  \  ikt  ki  ttaW  mot  hmve  jmdtmni 
ij  d^Aukt  unlffi  imfmeJ^Ulcmfeu  In  itht  ufm  a  h«nJ,\l  tbe  Mead»Mj/emdt m  rtUm/t^  »n3i/M 
it  iotremfm  jeitud^  and  at  the  trial  the  dtfkmimnt  mmkes  drfsniit  the  plaimiit  may  pray  judrmcnc  bv 
default  and  tbe  ittfmejt  nttd  nei  it  uktn  by  defauU,/0r  hy  thh  fltm  ibe  dmtjf  h  ewmfefed^  aad  tfcic  pM 
n  sot  made  good ;  miUer  ar/M  »««  e/  fa&mmt  for  thereby  the  outy  ia  denied,  tbcrcfior«  io  tbat  cafe 
the  inqueft  muft  be  uken  by  default;  hut  In  tnfpa/k^  \i  the  defendant  pitrndw  rtltajk^  mmd  MJkr 
drftmlu  the  plaintiff  cannot  pray  judgment  by  dcfauh,  hut  muf  frmy  tU  imfmeji  hy  d'ifrmlt\  for  th^ 
debt  waa  certaio,  but  the  dmaugti arc  ttuccrtaiB.  i  Salk.  ta6,  %i%,  Trin*  ■  Aao.  B.  R.  Stapk  v. 
Haydcn. 

[8.  In  acc9unt  as  naiverj  if  the  defendant  traverjes  tbe  refceiptf 
upon  which  the  parties  are  atijfue^  and. after  the  iifendant  makes 
default^  no  judgment  fliall  be  given,  but  a  capias  to  hear  the  jury> 
and  if  he  inakes  debult  (*)  thereupon  the  inqueft  Ihall  be  taken 
by  default.    30  £•  3.  12.  adjudged.] 

[9.  In  a  quid  juris  clamaty  if  the  de/eftdant  claims  a  fee^^  upon 
iwhich  they  are  at  ijfue^  and  after  the  defendant  makes  defaidt^  ^ 
inqueft  (hall  not  be  taten  by  de&ult^  but  the  plaialiff  fhall  recovo: 
the  land.    30  £•  3.  29.] 

[id.  S9\m  ^uid  juris  clamat,  if  the  ijfue  be  upen  any  matter 
freeter  tbe  claiming  a  fee^  and  after  the  defendant  nuki;s  defiiuit» 
the  inqueft  fhall  not  be  taken  by  defiiult,  but  a  difirefs  (ball  ifTue 
againft  the  defendant  to  attorn.    30  E.  3.  29.] 

[ll.  In  a  quare  impedit^  if  the  defendant  cemes  at  the  grand dsfi 
trefs  returned,  an^  pleads  U  the  contrary^  and  after  makes  default^  the 
vrrit  (hall  be  awarded  to  the  Bi(hop  without  taking  the  inqueft. 
12  E.  2.  Quare  impedit  168.] 
r  4yo  1  12.  In  dtht  if  the  defendant  pleads  releafe  and  the  plaintiff  denies 
the  deedi  and  at  the  day  ef  venire  facias  returned^  the  defendant 
makes  default  now  he  (h^ll  be  condemned  by  default  if  the  plaintiiT 
prays  it,  but  if  he  takes  the  inqueft  by  default,  and  they  find  againft 
him,  he  (hall  be  barred,  quod  nota.  fir.  Default,  pi.  6.  cites  42 

E.  3-  »• 

13.  Debt  upon  an  oUigatien^  the  defendant  pleaded  releafe  rf  ^U 
actions  J  and  the  plaintiff  denied  the  deed^  and  10  to  iffucj  and  at  tbe 
day  he  did  not  come  by  which  he  had  another  day^  azid  at  the  day  tbe 
defendant  did  not  come^  by  which  he  was  condemned  by  default  quod 
nota ;  for  by  the  pleading  of  die  releafe  the  obligation  is  not  d^' 
nied,  quod  i\ota,  and  is  as  confeiled.  Br.  default,  pl.-9.  cites 
45E.  3.  10. 

14^  And  note  there,  that  if  the  defendant^  after  that  he  had 
pleaded  to  the  inqueft  upon  the  releafe  had  made  default  at  the  frfi 
day  after  that  he  had  joined  iffue^  he  (hall  not  be  condemned  at  this 
day  %  for  thefiattete  gives  htm  one  efj^ign^  #r  ane  drfendtj  Jo  that  at 
,  the  next  day  be  may  purfuoy  &c.    Imd. 

15.  If  four  bring  writ  of  error  upon  outlawry  pronounced  againfl 
them  in  appeal  of  tbe  death  of  the  iaron  brought  by  the  feme^  and 
Jbe  is  returned  warned  and  does  not  come^  and  two  of  die  plainti^ 
appear  and  two  not,  the  feme  defendant  fiall  not  be  demanded  if^ 


^iefhhalffs  i$  na  tmk^  nnd  fivermus  Jbes  tmt  Ui.    Bn  Demand^ 
pi.  3.  cites  7  H.  4-  45-       * 

idk  Where  fr^i^hu  is  <qji  ^  the  dag  nf  the  Nlfi  Prius^  and  ^r*  Dircoiu 
rtpeeM  at  thi  da^  in  Bani^  and  the  defendant  mahks  default^  the  pri^^pf, 
plaintiff  ihall  net  recover  by  default^  but  fliall  have  the  iriqueft  by  13.  citet  * 
default-;  for  the  default  at  the  ^iji  Prius  was  faved  hy  the  pr4^  S.  C— Br. 
uaion.    Bn  De&ult,  pL  ijr.  cites  44  H.  4.  23.  J.'^d^w 

S*  C— Br.  Eoqiieft.  pi.  ift.  cites  S.  C— The  jury  (hall  not  in  Tucb  ctfrS  be  denundeil,  but  by  award 
IMW  pracefii  AmII  iflueagaioft  the  jury ;  but  if  the  piote^lion  \i^^  been  difaltowed  at  the  day  in  Bank* 
tlMTc  in  debt  the  inattell  OiaU  be  taken  by  default ;  pet  Hank.  IJu^re.  Bn  En^ueQ^  P'-  j  >  •  ^itet 
B.C. 

17^  In  deh  the  defendant  pleaded  releefe  of  ail  anions  perfinat^  Br.Enqoeft, 
Aft  plaintiff faU  that  he  made  the  deed  hy  durefs^  and  at  the Nifi  f^^J '^""^ 
Prius  the  defendant  made  default^  and  yet  per  tot.  .Cur.  the  de* 
ftndant  (hall  not  be  eondemned  by  defaulti  but  the  inqueft  (hall 
be  taken  by  default^  for  the  deed  is  net  denied^  but  is  abided  by 
durefs  and  by  matter  in  lait^  and  (o  fee  upon  deed  denied  and  de^^^ 
fault  made  after,  the  plaintiff  (hall  recover^  and  the  defendant  (hall 
be  condemned  by  default.    Bn  Default^  pi.  28.  cites  9  H.  5»  I3» 

l%%  A  man  condemned  ^  rtf.  Ja^  get  releafe  af  the  plaintiff  and 
tad  fcire  facias  ad  cegnejcend*  faifum^  and  the  other  comes  and 
denies  the  deed,  by  which  they  are  at  iffue,  and  after  the  plaintiff 
makes  de&ult^  the  defendant  (hall  go  quit.  Br.  De&ult,  pi.  76. 
tites  12  H.  6.  7.  and  Fitzhv  Scire  Facias  148. 

19.  Trefpefs  againfi  three  who  imparJed  to  another  term%  and  at 
the  day  one  made  default^  and  the  two  pleaded  to  iffue  in  u  foreign 
place^  and  therefore  inqueft  to  inquire  of  damages  was  awarded 
agaixift  him  11^0  made  default.  And  fo  fee  that  by  defauU^  after 
imparlance  the  defendant  (hall  be  condemned,  quod  nota,  and  yet 
the  other  two  pleaded,  which  intitled  the  third  to  the  whole.  Br« 
Default^  pi.  38.  cites  19  H.  6.  8. 

20.  If  tenant  by  receipt  joins  iffue  uponjeofaily  .and  after  maies 
default^  by  this  all  the  ifltie  and  jeofail  is  waived,  and  Judgment 
(hall  be  given  upon  the  (irft  default  of  tenant  for  term  or  life,  and 
all  done  by  the  tenant  by  refceipt  is  waived.  Br.  Waiver  des 
Chafes,  pi.  461  cit«s  zo  H.  6.  374 

21.  Debt  upon  an  obligation  of  40/.  the  defendant  pleaded  releafe  Br.Cnqucdi 
of  all  aSfions^  &c.  and  ven.  faaas  returned^,  and  the  defendant  made  P'*  37-  citc» 
iefaulty  and  it  was  argued,  if  he  (halt  be  condcnmed  by  de&ulc,  as 

if  he  had  pleaded  acquittanCey  which  confefles  the  debt,  and  after 

bad  made  de&ult,  and  after  feveral  precedents  were  (hewn^  that  ^^^  [  47 1  1 

Ufas  one  by  which  the  defendant  was  condemned  by  default  ^  Nota» 

fir.  Default)  ph  684  cites  5  £.  4.  86^ 

22.  Centra  where  he  .pleads  matter  in  faSy  as  condition  in  arbi*  fir.Enquel^, 
irementy  or  the  like,  after  default  made,  there  the  inqued  fiiall  be  |'-^?7.  ciu* 
awarded  by  defiiul^  but  he  fliall  not  be  condemned  by  default; 

per  Choke  J.  Qjiod  non  negatur.     Ibid. 

23.  In  account  the  defendant  pleaded  that  he  was  not  his  receiver^  Br.Eoqoef», 
&c.  zad  found  againfthtniy  by  which  he  was  adjudged  to  account^  and  ^;y?^'  ^^^ 
he  alleged  payment  before  the  auditors^  and  after  he  made  default^  and  Sce(X}p14. 

Vol.  Yli.  Mm  the 


47>  tHm^ 

the  plaintiff  prated  judgment  hj  Ms  ^efiidt  wnA  conUI  hvftffJf 
uiqueft  by  de&ult.  fir.  Default,  pi.  62*  citis  I  H*  7.  2« 
^.Eoqiief^,  24.  Cb;irr/r,  where  a  man  in  dett  MMi  m  Mig&Hm  fUadsMc. 
^.^3.  cita  ^f^iffgj^g^  g^  2(^r  ^^^^^  if/iri(//,  he  fliaB  be  condenmld  by  de^ 
ftult ;  note  the  dmrftty^  where  he  ))i/«Aib  Am/  of  the  plaindff)  and 
where  he  fUais  a  matter  ivitbwt  writings    Ibid* 

25.  In  a  writ  of  right  brovght  by  the  Lord  Windlbri  tfie  f£ii»« 
tiff  and  four  knigits^  and  eleven  rfthe  grand  mXfe  affemrad^  and  the 
tenant  m§de^  default \   the  Prothonotaries  laid,  that  tht  defaulter 
the  tenant  fliall  only  be  recorded,  and  the  jurors  fiiall  not  be  de- 
manded. For  the  inqueji  Jhall  not  be  taken  ly  default  in  this  caje^  at 
in  ferjonal  aiHont,    fiut  fays  dat  Gkuwil  m  his  Treatiie  De 
Magna  Af&ft,  fcc.  is  to  the  contrary.    Dy.  98.  a«  pi.  5i»  S^* 
Pafch.  t  Mar.    Ld.  Windfor  r.  St.  John. 
But  Ibia.        26.  Hfffiand  and  mfe  tenants  in  writ  of  right,  they  tnade  de* 
s!^cA'       A^>  ^ft^^  '^^  ^  jfnmdy  and  after  the  wife  was  received  t$  jout 
petit  cape    tke  mije  again^  but  if  the  party  ihaH  have  feifiii  of  the  Islndy  with* 
was  award-  out  a  /^V  iope^  in  diat  the  books  difFer.    Dy.  98.  a.  pi.  5> 
^'  Pafch.  I  Mar.    Ld.  Wlndfor  v.  St.  John  and  llx.    ^ 

I  1  Salk.  27.  Holt  Ch.  J.  faid,  that  fome  old  books  ioidy  that  where  the  de- 
&  S.  P.^'  /r^r^^f  made  default  after  i&e  joined^  judgment  Jh^uld  be  given  i^ 
Perkoit  default  J  and  not  the  infueff taken  by  defaiut.  Some  (dd  books  in- 
ch. J.  and  Aeed  are  fo,  but  I  never  iinderftood  die  reafon  of  them.  A  diffef'- 
b  iJJrlbM*'  '^^  ^^  ^^^^  ^^"  indeed,  where  a  rekafe  was  pUadedy  and  where 
taMDt  be.  Mer  nuttier ;  in  the  firft  adcj  becaufe  that  plea  conftfles  the  debt, 
fore  ifltie  if'  the  defend^it  made  defiuilt  at  the  trial,  judgment  (hall  be  given 
ivwHe.  ^^  him  by  default  5  but  even  in  that  cafe  they  agrees  that  the 
fault  was*  plaintifT  may  go  on  to  trial,  if  he  will.  As  to  all  other  cafes  it  is 
pcremp.  a  general  rule,  that  there  (hall  be  no  judgment  by  de&ult  after 
IfteViffae  "^Se  joined.  Bytheftatiit»sofWcftm.2.&Marlb.  A^dcfend- 
jotned  tbe  ant  Can  have  but  one  default  after  ifRie  joined,  and  that  tnuft  be  ad 
firft  default  progdmum  diem.  Now  you  always  appear  upon  tke  return  oi 
rcmpiwy,  ^  ^^^^  ^'^*  ^^  ^^  ^^^^  ^P  **^  defendant  was  called  fo- 
but  the  f(s  lemnly  upon  the  return  of  the  venire  facias ;  and  if  be  made  de« 
condis,  and  fimit,  then  went  a  diftringas,  in  which  was  interted  a  claiife  to  dif-« 
the  ftautte  ^""^^  ^^  defendant  to  appear ;  but  jf  he  made  no  de&ult,  then  there 
«f  Weftm.  was  no  other  proce6  to  bring  him  into  court  2«;ain,  and  fo  his 
*«?M*k  ^^^^^  ^"^^  peremptory.  And  warned  the  bar  never  to  make  de- 
aiid  Marib.  ^^^  ^^  ^^^ ,  ^j.  j^  ^jj  ^^  j^^j  ^  maintain,  that  any  judg- 
ment can  be  given  for  the  defendant,  after  be  tm  made  default. 
Povrell  J.  laid,  that  a.  defendant  that-  has  made  defiiuit,  is  not  fa 
out  of  courts  but  that  judgment  may  be  given  i^inft  iiim,  but  he 
can  never  have  a  day  in  court  again.  2  Ld«  Kaym.  Rep*  g^S^ 
Trin.  a  Ann.  in  cafe  of  Staples  v«  Heydon* 
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(U)    tn  what  Cafes  Ju^mtnt  fhall  be  ghien  Upon  a 

Default. 

[And  in  what  Ci^s  a  fTrit  fiudl  iS'^  ^d  Mdiendum 

JudkiamJ] 

[u  T  ffMt^  if  there  be  a  immnrer  in  judpiunt  itpdn  a  pka  At  tttA^if^t^ 
I    for,  and  after  the  pkdntiff  main  defaub^  a  writ  fliall  ilue  ti'^i^ 
againft  bim  ad  aBdUndum  judicium*    20  H»  6.  44.  b.]  /«  i^Ar  if 

the  ««r«l«t 
gffV  «/  (far  t  r  4rftM>-|  Mid  ifter  tiic  iffndtmt  ^mkeM  Afmrnkt  the  jmigaum  JUil  it  Hfm  Mkmlu  ^ 
the  demttocr  or  ifioc  waived^    Br.  I^cfaol^  pi.  ^t.  diet  3$  U.  6. 33.    Per  Moyle* 

{2.  //r  an  audita  qUtrela  the  defendant  appears^  and  iStitptaintif^^  h^^ 
decioTHy  and  was  Ut  to  mainprifg^  and  after  the  difendant  makes  de*  ?cfiefS  ^1 
faulty  Che  plaintHF  ihaH  not  have  judgment  againft  him  becaufe  be  ll^rush/ 
never  pleaded,  but  a  diftrefsfiall  tjfue.    47  £.  3.  x»  b^l  Audita 

pi.  9«  dtef  S,  C— Br.  Oefaitlt,  pt.  79 «  cues  S»  C« 

[3.  ifirt  y  i^  hUadi^  andafiit  makes  default^  a  writ  adaudien^  Bf-  AutMu 
rfi^«»y«iW««fliaBiffiie»    47E-3-i*bO  gr^Irte. 

S,  Ci«-ritzb«  Aodiu  Querela,  pi.  t.  citet  Si  C— Br»  Dcfattlt,  pi.  79.  ciiea  S.  C\ 

[4.  If  the  defendant  ^er  appearance  departs  in  d^tt  •/  the  ^  "»■  *- 
t9urt^  judgment  Audi  be  againft  him.     7  H.  6.  3^,  b.l  J^%^f 

[5.  tf  the  difendnnt  appears^  and  the  Court  grOes  a  day  to  another  r  N.  m 
term^  at  whicn  day  he  makes  defaults  yet  no  judgment  fliall  be  '^\'^;4'^ 
given.     7  Hk  O.  3$.  b.  41.  b.j  m^Mtdtn 

[6.  fitff  procejs  Jhall  be  awarded  in  diis  cafe.     7  H.  6.  41.  b.  tc/^ri/,  an<i 
dubitatur.j  uponthUh* 

•*  irtftght  hlU 

afm^btm  apdnji  hlm^  and  they  appeared  to  the  bill,  and  day  was  given  In  this  form,  viz.  ^d  \ii^m 
Dillam  coroparentibus  taoi  querente  qtram  defmdente  Tupcr  hoc  dies  datus  eft  ufque  m  dien  Jovia» 
ftc.  falvtt  defeodenti  exceptionibus  faia  ad  billami  ad  peribiiaiii,  c£  avantag&U  qoibufcunque,  an4 
after  the  defendant  warde mandcd  and  made  defwlt.  Vaia^age  faid,  if  a  man  apptairt  atul  fitye 
nthittg^  the  plaintiff  J^ii  rte^tr  fir  ttwit  •f  amfwer^  and  if  2r  cppeart  and  mmktt  defamlt  in  tke 
fame  term,  he  (hall  be  condemned ;  for  thia  is  a  departure  in  defpHc«  and  if  he  impnrfet  and  makm 
dffantt  at  the  day,  he  fliall  be  condemned ;  by  which  he  prayed,  that  he  (hall  he  condemned.  AtMl 
the  firft  cafes  were  not  denied  which  Vampajre  put,  but  in  tbit  cafrt  becaufe  the  daj  ^uat  given  by 
the  CffMrt*  therefore  he  is  out  of  the  cafe,  and  ihaJl  not  be  eondemnedi  quod  noiS)  for  be  dip  not  d^ 
iband  the  day  as  upon  imparlance,  Aor  bad  oyer  of  the  bttl,  therefore  (hall  not  be  cvodemoed,  quod 
aota,  by  award,  and  d»ib  naatMra  are  in  perfimmi nSiau,  and  ar^r  in  nffimt  red/,  but  there  Mf§tt 
imparlance  it  frems,  thac  the  tenani  Jk^l  Ufe  fe\fin^tbi  land^  and  in  ibe  9ib9r  ce^e  petit  tape  Jbalt 
\ffmt^  aa  ii  feems.    Br.  i^elault,  pf.  31.  cites  7  U.  £  39.  4i.^Br.  Bille,  pi.  6.  cites  S«  C. 

f  7.  A  a  writ  of  annuitj^  if  the  defendant  makes  default  efter  ip*  Br.  Bille* 
pearance^  the  plnntiff  fhall  recover  the  annuiry.    2  n.  4.  4.  j         |  \j '  ^^ 
^  rS.  But  2  H.  4. 1,  b.  per  Curiam,  a  iurh  fiaU  ijfue  to  bear  }^^^^ 
judgment.]  fildane^ 

maket  drfaadt  etfier  Meitremet,  diftfefii  ad  flodienduni Jodtcusm  fliaU  iOoe.    ^pOfo  Hi  6.  &.  1. 1^ 
JMauk,  pi.  8t .  (Ss)  aica  t  M.  4.  a .  9.  C.^flUh.  Frocefi,  pi.  s  16.  citts  S.  £ 

f9.  In  a  writ  of  annmty^  if  tbe  defendemt  hath  aid  of  fheki^ 
patron^  and  of  tbe  ordinary^  and  after  a  procedendo  comesy  and  the 
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defitidani  and  the  other  praUes  maki  iifAuUy  no  writ  (hall  ifliie 
ad  audiendum  judicium)  but  bt  fiall  be  funummd  to  anfwer. 
29  £•  3.  3.] 
•  Br.  Dc.  '  [lo.  Jvben  no  certain  thin^  is  demanded^  if  the  defendant  after 
'ittt's'^c*^  tf^^tfrtfwf  makes  default^  no  judgment  ihall  be  given^  for  it  can- 
^\tiMt\ht  not  be  adjudged  by  the  Juftices,  ctherwife  utberg  the  thing  de- 
dtfeniani     manded  is  certain.     •  2  H.  4.  23.] 

tkt  %urit,  makes  defauUy  the  plaintiit  iball  not  have  judgment.  2  H.  4,  23. J 
Bnd  the  [12.  But  X  in  debt  it  it  otherwife^  for  there  the  demand  is  cer^ 

S5:f/S""»-    2H.4.a3.J       .  . 

m  the  dsy  •ftbt  imfurUnet  the  dtfendmnt  tmade  itfmuhy  and  the  plaint  iff  demanded  judgmeni  to  rr» 
cover  by  hu  ddault,  and  per  tot.  Cur.  except  Moyle*  he  (hall  have  judgment  to  tecover  by  the  de> 
fault  after  appearance,  quia  nthtl  diciti  for  if  bt  who  mpptmn  dnd  fUmdu  d§e»  mst  maimUtm  it^  tih 
ii  piafi  mihiJ  dicit  i  and  after  by  advice  of  all  th«  Juiticct,  the  plaintiff  recovered  hia.debt,  and 
4ainues,  taxed  by  the  Court*     Br.  Default,  pt.  58.  cites  38  H.  6.  33. 

f  Br.  1n<)ueA,  »1.  1 1 .  cilci  S.  C. But  in  pita  rtaL  ufw  fuch  default  a/ten  imf4trlmu^,J>*il 

iffue pftlt  caft.    Br.  Ibid.—' But  it  feemf,  that  i>  trf/pa/t  upon  fuch  default,  Vfoere  there  h  m 

dimMnd  etrtatMt  theic  inqufft  fliall  be  taken  by  hia  default.  Br.  Ibid.-— ——Br.  Peremptoryt 
pi.  a;,  citea  S.  C. 

X  Br.  Inqueft,  pi.  11.  cites  S.  C— >^— But  in  de^t  §/  ao  fUMrters  of  eorti,  the  defendant  had  ft- 
ftmptorj  day  after  imparlances  to  anfu^er,  snd  did  not  ceme,  and  the  plaintiff  prayed  bix  debt  and 
damages  to  heajfeffedhy  the  Court  \  Brian  denied  it;  for  tbit  Maries  from  the  comman  afiion  of  debt 
•fwioney  which  is  debet  and  detinet ;  but  this  aaim  is  in  the  detinet  oulyt  and  therofore  the  value 
•fthe  evmfhallhe  Inquired  at  the  lime^  Sec,  «nd  therefore  writ  (h«ll  be  (o  inquire  of  the  value,  per 
Judicium.    Br.  Default,  pi.  104  cites  it  H.  7.  5.^— «»Sce  (T.)  pK  7.  and  the  notes  there. 

[13.  When  an  ijfue  is  found  for  the  demandant y  if  the  tenant 
lotf. cues  ^^^^^  default  after^  judgment  fl«H  be  given;  for  after  iffuc  no- 
S.  c. thing  remains  but  to  give  judgment.    4  H.  6.  28.  j 

Br.  Default, 

pi.  45.  ciica'S.  C.'"  Fitah.  Jsdgmeot,  pi.  7.  cites  S.  C. 

R'Tf***?  f^*'  ^^  *  ^^  ^^  cofinage^  if  bajlardy  is  pleaded  in  the  it- 

fome'jtti:  nmndanty  and  returned  by  the  bifhop  that  he  is  a  mulier^  if  at  this 
tices  faidy  return  the  tenant  makes  default^  the  demandant  recover,  and  no 
mandVnt  P^^^-^V^  ^^^  ^"C>  ^^  the  iJfue  is  found  for  htm.  4  H.  6.  28.] 
Xhall  not  have  judgment  to  recover,  but  (hall  have  petit  cape;  but  per  Martin,  this  is  a  trial  as  tridi 
hf  verJiSt  and  after  trial  by  verdid,  the  demandant  fliall  recover  the  Und,  notwithftandm^.  (Hat 
tne  tenant  makes  default,  by  which  the  demandant  prayed  his  judgment  at  hii  peril,  anU  b'(i  "' 

Br.  Default,  pi.  45.  cites  4  H.  6.  28.— -^FUzh.  Judgment,  pi.  7.  ciies  S.  C Br-  l^H' 

snent,  pi.  to8.  cites  S.  C. 

'»^M«<^8-       [15.  So  if  after  iJfue  found  for  the  plaintiff  at  the  Nlft  Prius,  if 
2S*sJ*c/*  «  day  be  given  in  banco^  and  the  defendant  makes  default^  judg- 
ment {hall  be  given  againft  him.     4  H.  6.  28.] 

16.  in  quare  itrfedity  if  the  defendant  makes  default  after  ap- 
pearance^ the  plaintiff  Jball  recover  the  prefentment  and  his  damagtSy 

»  and  have  writ  to  the  bifliop,  but  if  he  had  taken  continuance  and 

had  made  default,  diftrefs  ad  audiendum  judicium  ihould  iflue. 
Br.  Default,  pi.  80.  cites  2  H.  4.  X.  &  6  R.  2. 

17.  !f  vouchee  appears  by  attorney^  and  after  calls  proteSfien^- 
which  is  repealed  the  next  day^  feifin  of  the  land  (hall  be  awarJcd ; 
for  default  and  appearance  cannot  be  all  at  one  and  the  fame  &^y^ 
Br. De£iult,*pl.  iS.cites  7  H.  4.  lo.  « 

^■18.  Where 


Br.  Jttdg« 
snent,  pT. 
sg8.  cites 
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*   18.  Wherc^-  iinarU  in  pracipe  quad  ndJat  appears  at  iht  Ntfi  Br.  Gir- 
Prius  by  attorney^  who  has  no  warrant,  this  ihall  turn  him  in  dc-  ["n  **'*?.*' 
fiailt  at  the  day  in  bank,  though  the  jury  be  taken  and  pafs  for  the  i/"dt«*  * 
demandant  and  petit  cape  Jhall  he  awarded  and  no  feifin  of  the  land.  S-  C.  that  at 
Br.  Defeult,  pt  26.  cites  14  H.  4.  16.  trtM:\\ 

would  net  record  toy  warrant,  and  fo  it  waa  taken  as  a  default. 

.   ♦  TO,  In  debt,  the  defendant  pleaded  mifnomer^  and  the  plaintiff  ^^-  Judg- 
imparled  and  at  the  day  the  defendant  made  default,  and  by  the  ]^,o"*cite« 
opinion  oF  all  the  Juftices,  except  Moile,  the  plaintiff  (ball  re->  37  h  6  aj. 
cover,  and  no  4iftre(s  ad  manuteneodum  placitum  (hall  iflue.  Perfrifot. 
Br.  Default,  pK  yi.  cites  2.7  H.  6.  27. 

20.  So  if  he  had  pleaded  in  bar,  and  after  had  made  defeult,  S.  R  Fop 
and  this  in  plea  perfonah^  but  in  plea  real,  petit  cape  Jhall  ijfue.  J^^o'vcr  by 

Ibid.  default  after 

appearance* 

as  well  in  plea  perfonal,  as  he  fhall  have  feifin  of  the  land  in  plea  real  by  default  after  imparlance  in 

one  and  the  fame  term,  and  if  in  another  tern,  then  petit  cape  in  plea  real,  and  upon  fach  delaul^ 

.  in  plea  perfonal,  if  the  thing  be  uncertain,  at  damagra  in  treipa&i  dec.  he  tbail  have  writ  to  ioquii» 

of  the  damages,    ht.  Judgment,  pK  110.  cites  37  H.  6.  B7. 

21.  If  tenant  in  prascipe  quod  reddat  appears  and  imparles,  and 
lafier  males  default,  feifin  of  the  land  (ball  be  awarded  and  not 
petit'Cape ;  per  Prifot  quod  non  negatur  quod  nota.  Br.  De<« 
fault,  pi.  58.  cites  38  H.  6.  33. 

22.  And  per  Prifot  in  conhmili  cafu  39  H.  6.  16.  every  dei^ul^ 
afier  imparlance  is  peremptory,  and  fi  in  writ  of  right  if  thff 
tenant  vouches,  and  the  vouchee  appears  and  enters  info  the  war^ 
ranty,  and  imparles,  and  after  makes  default,  the  demandant  ihal) 
recover  feifin  of  the  land  againft  the  tenant,  and  die  tenant  over 
in  value,  &c.     Ibid. 

23.  In  a  writ  of  right,  quia  domtnus  rendjit  Curiam  fuam  domino 
regi,  by  baron  and  feme,  where  the  wife  appeared  fer  pronhein  amy 
being  within  age,  the  tenants  vouched  toe  common  vouchee,  who^ 
entrcdznd  joined  the  mife  upon  the  meer  right,  and  afterward^ 
made  defeult,  and  judgment  nnal  was  given  s^gainft  the  vouchee 
and  his  heirs,  and  againft  the  tenants  and  their  heirs.  Dyer,  56. 
a.  pi.  17.    Trin.  35  H.  8.  Anon. 

24.  in  a  writ  of  right  if  the  tenant  makes  dtfault  after  the  mife.  S.  C.  ctrc<i 
>'«f^  the  judgment  (hall  be  final,    P.  N.  B.  6.  (N).  1  Tn^,;.^. 

£liz.  in  Pcnryn's  cafe,  and  rrfnived  e  contra,  viz.  That  final  judgment  (hall  not  be  given  in  fuch 
cafe,  but  a  petit  eape  Ihall  iflues  fnr  pcradventure  hr  may  (ave  hia  default.  Bulft.  t6i| 

i6«.    Trtn.  9  J«c.  the  rcfoluti«n  in  Penryn'a  caie.    $  Rep.  86.  cited,  and  denied  per  Cur.    — ■■ 
s  Saund.  46.    Hill.  11  &  2%  Car.  %,  S,  P.  accordiP|;ly,  iii,c%fe  «!  WilUaxns  v.  Gw^a* 

25.  Error  of  a  judgment  in  dower ;  after  ifTue  the  tenant  being 
an  infant  made  default,  a  pet't  cape  was  awarded,  and  judgment 
given  by  defeult ;  the  Court  held  it  no  error,  efpecially  it  being 
after  appearance,  for  he  cannot  fave  his  default  by  non-fummans^ 
Cro.  E.  308,  pi.  i6,  Mich.  35  &  36  Eliz.  B.  R.  Gore  v* 
Purdue. 

26.  Error  of  a  judgment  in  a  writ  of  right  of  lands  in  T.  JjoW^  i5f« 
The  writ  was  quia  dominus  nobis  remidt  Curiam  fuam  ;  the  {JS^j^j^ 

\  M  m  3  defendant  s.  C»  tk€ 


t474  Dffkittlt* 

vhole  iifknimt  ^Hr  SffiTf  im^kme$s  mait  i^vik  WfA  imA  juclgiiieiit 
cd  aiid^^*  was  given  ill  Dtiiikaoi,  orror  »ffigncd  was,  becsufe  final  jiidgiMfiit 
ofopmioQ,  was  given  upon  a  dcfivilt  after  ttnparlaiiccy  whera  it  oii^t  to 
iba«  ibe  ^^iv^  been  only  ^  p^t  cape  i  Itit  Court  did  not  gjivc  anjr  idbht^^ 
fiive^rt^  tion  in  that  point,  but  feemod  to  indine  that  a  )udgincni  final 
purhaA  (bould  not  be  given^  unlefs  upon  a  iefarturt  in  dcj^ttt  rftbe  Cuart^ 
^**  f  "**"^*  ^hicb  is  upon  a  default  of  the  Unants  the  fame  term  afkr  imptnr-^ 

r*r'M^  Aritf'*  fi***  ^  ^V  ^  6'^^  *°  •^y  ***^  *^™»  **  **"*^  certain^ 
.:  cv^as  and  then  the  tenant  n^es  defiiult^  it  fliaU  beothenvtfe.  Cro* 
r. )'  p.o.      J,  292.  pK  2.   Mich.  9  Jac.    Littmni  v.  Heron% 

at.v!  u,  :)n  the  declaring  the  opimofiof  theCoait«  cbc  partict  coded  the  foffle  Wtweeii  t^mff^est 
vr  .i.tc  fu  tl.er  mAv:n^^  of  the  Court  berciii.  ■ '  ■■■  i.  Y»iv»  at»»  S^ C#  aod tfce  diffiwcc  takca bcb 
tur  c:  ;;rn.yil  and  f^^  .:  :«i  imparlaooe,  which  14  |o  a  day  certaui»  io  which  cafe  th«  Ctaaat  iioot 
bound  10  j|/p'  ar  tiU  the  da/,  ^nd  there  may  be  fomscaodr  whereby  tQ  cKcafe  hia  defaah,  andlhcn 
no  U'.Hts  in  nun,  ^n^  cou(c<^ocntly  no  raafen  that  he  Asodd  lofe  hu  land  perepiptorily,  where 
the  n<;nc  appcau  not  to  the  Coucc,  and  where  he  k  not  fttUty  of  aoy  cotttempt*  Quodafliai 
fer  toi.  Cu(. 

L  475  3      ^7*  ^^^^^  ^^'^  brought  9f  a  judgment  in  fuod  el  Jkforceai  at 

the  graud  feflions  in,  Wales,  and  affigned  for  error  th^t  judgment 

final  was  given  upon  default  after  appearance,  where  it  9Ugbt  ts 

he  petit  cape  in  all  ual  oQiem  upon  de&uit  after  appearance,  and 

grand  cape  upon  default  before  appearance^  which  the  Court  bd4 

ma.nifeft  error,    licv.  iO^«    Tnn.  15  Car.  %.  fi«  R.    Slaughter 

V.  Tucker. 

^td.Raym.      :^8.  If  the  tenant  makes  defiuik  in  a  real  aJfian^  a  grand  cape  it 

^r  V'y.   ^^^^^^^  ^^  ^^^  *^^  return  of  it,  if  tbe  demandant  in^s  ufm 

byH«9UCh^  tbe  default y  be  muft  bavt  judgment  finals  but  tbe  eUmaadant  megi 

J.  in  s,  C«    waive  tbe  default^  and  taie  an  appearance  upon  the  grand  aif^  ) 

and  that  is  regular  becaufe  the  tenant  comes  in  by  proce&  i  u4 

Jo  it  is  of  a  default  en  a  petit  cape^  but  in  a  perfmal  a^ion  tbere 

is  nt  Pf'^^fft  ta  bring  tbe  party  intA  Court  e^gatn  |  alfo  the  day  of 

the  Nifi  Prius  not  facing  the  £uDe  with  the  day  in  bank,^  a  de/auk 

0t  Nifi  Prius  cannot  be  waived  at  tbe  day.  in  banb.    Per  Holt 

Ch.  J.    X  Salk.  zi-j^   Trin.  9^  Ann*  B«  R.  in  cafe  of  ^txfie  r% 

flaydeOk 

^.  A  writ  of  rigbt  foi  land  is  brought  againft  A.  he  does  not 
appear;  a  grand  cape  ijfues^  he  makes  default  at  tbe  grand  cape% 
judgment  pial  JbaH  not  be  given  till  s^ppearance  and  tri^  by  bsitdc 
after  the  mife  joined  upon  the  meer  right,  or  trial  by  the  gw4 
aflife  I  or  after  the  mife  joined,  and  a  departure  in  defpite  of  the 
Court;  or  after  the  miib  joined,  and  a  de&ult  and  a  petit  cap« 
awarded,  and  upon  this  the  defitvk  not  fiwed.  In  diefe  Sarmi  cales 
final  judgment  ibalt  be  gtven<    Jcnk,  i^u  pi.  ^U 


(X)& 


*x$ 


(X)    In  what  Cafes  after  Plea  pleaded  Ju^ment  fhall  ^^_^ 

.    he  given  u^n  Default  nmthout  a  Writ  ad  Audien^  foi.  588. 

dum  Judiaum.  ^— v-^ 

fl,  TF  the  defendant  maJtes  default  after  fucb  plea  tleaded^  which  Br.Enqurft, 
X  is  a  confefjim  of  the  aSfion^  andonfy  a  matter  ofdifctargefuk^  tc^tl^l 
fifuenty  judgment  fhall  be  given  upon  the  de&ult)  but  otherwife  s>.  P.  Z  aa? 
<  contnu    zi  H.  4*  32.]  miited.-- 

"^     '*  Br.  Default, 

pi.  «o.  cites  S.  C, 

[2.  As  in  an  adion.  of  debt^  if  the  defendant  pleads  an  acquit^  *  Br.  En. 
iance  or  releafe,  and  afier  makes  drfauky  judgment  (hall  be  upon  JJ^IjJ'^' 
the  default,  becaufe  the  duty  is  acknowledged.    ♦  Xi  H.  4.  32.  s.c.-1b«. 

t  X  H.  7.  I.      t  2  H.  4.  23.     12  H,  6.  7,]  Defaulu  pK 

ao.  citca 
tt  H.  4.  3a.    P<r  Hank,  S.  C*^  P.    Br.  DeFault,  pi.  99.  cites  5  C.  ^  6.    Per  Cur* 
•f  Br.  Default,  pi.  6a.  cites  i  H.  7.  a.  S.  C.  ■Piuh,  CoDoemuatioo,  pi.  ^.  cues  S.  C. 

X  Br.  Default,  pi.  15.  cites  S.  C. 

[3.  In  replevin^  if  the  defendant  avmus^  and  af^er  makes  default^  Br.  Default, 
id 
a. 


judgment  fhall  be  thereupon  for  the  damages,  becaufe  the  taking  fl" h**' ^"J* 
^nd  detinue  are  acknmnledged.    *  11  H.  4.  32,    f  14  H.  4*  2. J        s.  c'  Per' 

Thixning 
and  Hauk* 
*  Br.  Enaoeft,  pi.  16.  cites  S.  C.  but  not  S.  P,    '        Fitth.  CondemnattoB,  pU  so.  oicca  &.  C« 
-f  Fitsh.  Coadeaiytion,  pL  11.  cius  S.  U 

[4«  But  Hberwife  it  is  tf  cMtra.^ 

[5^  As  in  debt  up$H  an  ebligattM^  the  defendant  pleads  that  b«  f  476  1 
made  it  by  durefs^  and  after  makes  default^  no  judgment  fhall  be,  Br.Enqueft» 
but  procefs  Jhau  ijfue  for  it,  becaufe  here  the  aeed  was  never  ac^  pi*  >&  cites 

knmledged.    |i  H.  4.  3«-]  Br.Del^Tir, 

p].  so.  cites  11  H.  4.  3t.  S.  C.  Sec  (T)  pf.  3.  tttd  the. notes  Uicii. 

J 6.  In  account  as  receiver^  if  the  defendant  traverjes  the  neapt^ 
after  makes  default^  no  judgment  Ihill  be,  but  prooefi.    30  £« 
3*  t2.aAudged. 

7.  Where  die  defendant  iV  aDias$  ptrfsnai  appears  and  pleads^ 
and  after  makes  default^  he  fhall  be  condemned  by  default,  f ttin 
nihil  dicit.    Br.  Default,  pi-  58.  cites  38.  H,  6.  33.  per  Prifot. 

8.  in  fr^f^  ^e  defendant  came  by  ee^  corpus  and  pleaded  in  bar^ 
and  the  plaintiff  replied^  upon  which  toe  difendatU  demurredf  and 
was  let  to  mainprifc  de  die  in  diem^  and  at  the  day  made  default.^  and 

'by  award  he  was  condemned  by  default,  and  Mfrit  awarded  to  in* 
quire  of  the  damages  and  cape  pro  fine  regis  againfl  the  main- 
pernors.   Br.  Default,  pi.  73.  citct  18  £.  4.  7. 

9*  So  vthetthtpUads  to  iffui  and  makes  default  i  miif  he  pleads 
to  tffui  and  remains  in  ward,  there  he  fhall  not  be  condemned  by 
dcnuk,  but  the  warden  (hall  be  commanded  to  bring  him  ui»  but 

Mm  4  it 


47$  dcqmk: 

if  he  W8IS  by  raainprik^  die  inqueft  flisll  be  aitaurded  hj  hti*4D« 
ftult.    Ibid, 

(Y)    After  Default.    Where  a  Writ  is  to  be  zvmt^t^ 
ad  Audiendum  Judicltm^  what  Procefs  there  fiatt  be. 

fiuYi.Coa.  [u  ^N  %  writ  otdibiy  if  the  defendant  eomes  by  exigentj  4t$d  fUeub 
d^mnaoon  J[  ^^  y^^^  ^^  ^^^  ^^^^  ^tfllft,  a  ^tf^Mi  JboH  be  owttfded^ 

|,c.         iiH.  4.  32.) 

ritsh.  Con.      T%.  And  if  hi  mahs  defatdt  vpon  the  capias^  what  procefs  fhalt 

iiZ'^cTvk  be  awarded,  juare.     u  H.  4.  3^-] 

s,  p.  Br.  2n  Where  die  one  ef  the  demandant^  and  the  tenant  mate  defauk 
p^Ael^ciiPi  ^^''*'  fumniomy  grand  cape  Jball  Ufue  pf  the  xvbde^  and  fummens  ad 
4  U.  6. 18.  fequewt  JimuL,  and  if  the  other  demandant  who  made  de&idt,  ap« 
pears,  and  the  tenant  makes  default  again,  they  Audi  recover  the 
whole,  but  If  the  other  demandant  and  the  tenant  make  de&ult 
again,  there  the  other  demandant  who  appears  (hall  recover  thQ 
moiety  only,  quod  nota.    Br.  Procels,  pi.  79.  cites  9  £.  4.  a* 

(Y.  2)    Judgment  for  Default 
At  what  Time. 

I,    A    MAN  (hall  not  be  condemned  by  his  defiiult,  but  afierplem 
xJL  pleaded. or  imparlance ;  for  the  dies  datus  is  always  before 
the  count,  and  the  imparlance  is  after  the  count.    Note  the  ^f« 
ferencet  for  it  is  ^ood.    Br.  De^utt,  pi.  i.  cites  19  H.  8*  6, 

[  477  3  (Z)    Who  fhall  htpuf  to  anfwer.    [One  who  comci 
or  is  brought  into  Court  for  another  Purpofe.] 

Br.Refpofi-  [i.  T  F  a jfftf »  cwncs  in  bank  npon^  cepi  eor^us^  and  /  ba^  a  wrii 
crtr»s^,c?  ^    depending  again fl  him  there^  he  mall  be  put  to  anfwcr 

Slid  that  fo  thereto.    9  H.  6.  55.  for  there  he  is  in  ward  of  the  court*] 

it  is.  \i  he 

be  in  the  cai^ody  of  a  (beriff,  who  has  procefa  9g«infl  him  out  of  bank,  he  fiia)l  aofwer,  uhU/i  ^e 
demitM  that  be  U  tbt  fame  fcrjon^  but  if  hs  dcniei  h's  being  the  fame  perfoHt  then  he  (hatl  not. 
Centra,  if  be  cemes  by  ^^rit  in  Vfard  cf  tbe  J^riffof  Land^Mt  ttfom  a  pUini  ihen^  fqr  ia  tbtt  cafe  he 
if  a  pnluocr  to  Loaaon,  and  not  to  (be  Bank. 

r^'writi       [2,  If  a  man  be  committed  to  the  Fleet  by  the  Common  Pleas, 

%!Jri^^*  and  another  fues  a  writ  a^ainft  bim^  the  wardpn  qf  the  Fleet  (ba)l 

broygbt  be  commanded  to  brjng  hnn  in^  and  when  he  comes  into  court)  he 

againjiame  fljall  bc  put  to  anfwer  thereto  without  writ,    q  H.  6.  55.1 

and  the  fame  *  w  ^^  j 

.  man.  be  came  upon  tbe  ene  tirrlt  by  exigent  fuarta  enaStUs  and  therefore  by  Newtos,  he  (hall  be 
frifoner  to  tbe  Fltet,  and  (b>U  pay  He* ;  and  he  toon/d  net  Anye  affeitftd  to  the  ot^r  ^r^t,  bpt 
bccaule  he  i%/he  fame  pcrfon,  and  is  prifoner  to  the  Fleet,  therefore  the  Court  compcUrd  him 'to 
anfwer  to  the  other  writ  aifo,  ^wod  ifotij  for  tkty  m^yitnd  for  hixn  tQ  Uic  ward^a  of  %he  flett, 

9»4 


«•!  if  be  wilt  BOt  Mfwer.  he  Aiall  be  condemned.    Br.  Dchnltt  pL  41^  dta  la  H.  6. 51.— ■ 
Br.  Refpooder,  pi.  ii.  ciut  S.  C. 

[3.  If  a  man  imprifomd  in  B.  R.  be  brought  in  Banca  ly  habeas  Br.Befwlt, 
corpus  to  anfwer  a  writ  there  depending^  when  he  comes  he  fliall  be  j^ia^itby' 
put  to  anfwer  thereto^  for  he  was  brought  there  for  this  purpofe,  prifoc, 
yet  he  is  not  committed  in  Banco,    o  H.  6.  54.  b.]  y^ere  he 

'  .  wimpiead- 

cd  by  writ,  bat  contra  if  he  be  imflt^ded  hyfUintt  citet  38  H.  6.  30.    '  Br.  Imprifonmentt 

pi.  ^t.  citct  S.  C.  but  I  qu«re  is  there  added,  ii  tbii  fait  by  wiit  or  by  plaint,  Oiall  be  inioidcd  ^f 
ibe  fttic  in  B.  R.  or  of  the  fuit  in  C.  B. 


who  brings  him  in ;  and  the  queftion  only  is,  whether  he  is  to  be  o^he  cJiirit 
delivered,  or  to  be  remanded.    9  H.  6.  54.  b.J  there  was, 

that  he  Ihoold  be  remanded. 

5.  In  plea  of  land  at  the  petit  cape  returned  tie  demandant  was 
effoinedy  and  had  day  tillnoWj  and  the  demandant  held  him  to  the 
default.  Trewe  faid,  the  default  cannot  be  taken ',  for  it  is  gone  by 
the  ejfoin^  and  notwtthftanding  this,  the  tenant  was  compelled  to  an^ 
fwn  to  the  difault.    Br.  Efloine,  pi.  87.  cites  5  AiT.  lo. 

6*  He  who  is  taken  in  pais  by  warrant  of  a  jujlice  of  peace^  and  Br.BetorM 
after  is  taken  by  capias  out  of  C.  B.  he  fiall  anfwer  in  Bank^  and  ^^  ^'^^citea 
Ihall  be  by  mainprtfe^  and  then  (hall  be  remitted  into  pais  to  anfwer  \  H.^7/^ 
before  thc^  juftices  of  peace  there.    Br.  Reiponder,  pi.  33.  cites  S.  C 
StH.  7* 

7.  H*  upon  a  habeas  corpus  was  returned  by  the  warden  of  thi 
Fleets  and  now  a  granger  would  declare  againjl  him  here  in  B.  R. 
in  an  a&ion.  But  Coke  Ch.  J.  cites  31  H.  6.  10.  that  if  a  man 
declares  afl;ainft  another  in  B.  R.  before  he  is  in  the  Marlbalfea  by 
writ,  this  IS  coram  non  judice,  but  it  is  not  material  what  writ  it  is 
he  comes  into  the  Marflialfea  by,  if  he  is  there  1  and  fo  in  this 
cafe  no  declaration  can  be  good  againft  H.  if  he  be  remanded  to  the  [  478  J 
Fleet  immediately  upon  the  firft  return,  and  not  committed  to  the 
niarfhal ;  and  n.  w^  committed  to  the  marflial,  beeaufe  he  (aid 
alfo,  that  be  would  not  put  in  bail  to  anfwer  the  a&ion.  Roll.  Rep, 
217.  pi.  1 9*  Trin.  13  Jac.  B.  R^    Hilderiham's  cafe. 


(A-  a)     7b  Vfhat  Thing  the  Anfwtr  wght  to  h 

made. 

[i.  TF  a  3;//  be  in  B.  R.  di  placifo  tranfgre^nis  (f  de  infultu^ 
^    (^  verberatiom  vi  &  armis^  and  the  plaintiff  declares  «f 
an  ajauh  and  battery^  and  that  the  defendant  at  the  fame  time  took 
0fhim  extorfive  lox.  &c*J 

2.  If  the  parties  are  at  iffue^  $r  demurrer  be  in  plea  real^  thero 
puit  cafefi^H  bi  awarded !«  af^wr  te  the  defank  enlj^  and  all  the 

ij^e 
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ijki  ^mt  JmMfnr  is  w^id.    Br.  Deftult,  pi.  58*  cites  38  Hi 
S.  33. 

3«  iliuf  per  Priroti(^«r£^  ^#ifi^4r//»  the  temnt  (hall  aoTwer/^ 
tbi  difault  uni  /« tbi  dtmani  alfi^  but  up9n  pttit  caft  the  teqant  fluUf 
anfwer  /« <ii«  Ji/ault  Qnfy^  and  M$t  to  the  matter ;  per  Prifot.    Ibid. 

(B.  a)    jit  what  Time  he  thall  be  put  to  arf/wer. 
[Where  there  are  two  Defendants,  and  one  noakes 

Default.] 

[i.  Tlf  9  prmcipi  qaod  nddat  againft  twoy  if  $nt  appears^  afi4 

X    tif  §tber  makis  difault^  by  which  the  gramd  cape  iffuis  9/4 

mauty^  be  tbai  appears  Jbedl  net  be  put  te  anfwer  till  tbe  grand  cape 

be  returned^  becaufe  that  at  this  day  he;  that  made  defiuDt  mayrnc* 

cept  the  intirc  tenancy,  and  fave  his  default.     12  H.  6.  6.  b.  ] 

Vo  f9tt  {2.  In  a  writ  ef  ward  again fl  two^  if  ene  appears^  and  the  etber 

coll^  tT  ^^^^^  difault^  he  that  appears  ball  net  be  put  te  anfwer  befere  tbt 

thrdefauit.  •fber  cemes^  bceaufe  the  ward  is  intire.     17  £•  3<  70.  b«J 

Br.  Defanltt 

pi.  79i  cites  49  S*  3>  i6« 

[3.  Bnt  etberwifeit  is  / 9  an  ejeihaent  rf ward^  beCBufctiiitift 
but  in  nature  ef  a  trefpafs.     1 7  E,  3,  70.  k.  1 

[4.  Tht  fame  law  is  for  the  fiune  reefen  in  a  ravijbment  ef 

ward.     17E.3. 70,b.] 

Br.Rff^.       [  j.  In  tref^fs  againjf  baren  andfeme^  if  the  baren  appears^  and 

?u»s.  c!'   *®  f'"^  ^^*"  dejault^  admitting  this  is  not  the  default  of  both^ 

according-    the  MTfiT  fiall  be  put  to  anfwtr  prejentfy.    22  Afll  46,  adjudged.] 

Iv.butiffhe 

comet,  and  \m  does  fu>t«  Hie  Ikall  not  aafwcr  ttU  \m  eometi  or  till  kt  be  •iitbwed«-i«wBr«  Utfinl^ 

pl.  61.  citea  S.  C.  fittb.  Rcfpoad.  pi.  40.  citca  S,  C. 

[6.  In  an  adion  of  trefpafs  again/l  baren  and  feme^  if  die  barem 

eemes  by  tbe  ejsigent^  and  the  feme  dees  net  eemcj  and  becaufe  it 

appears  te  tbe  Ceurt  that  tbe  exigent  was  difcentimued  e^ainft  tbe 

C  479  3  /^^^»  they  award  a  new  exigent  againfi  ber^  yet  die  baren  ^U  be 

put  to  anfwer  prefently^  and  (b^  not  ftav  till  tbe  feme  comes» 

though  he  ought  to  make  anfwtr  again  with  tie  feme  when  ihc  comes ; 

and  when  he  has  pleaded^  be  fiail  have  idem  dies  with  tbe  feme. 

39  E.  3.  18.  b.  adjudged.] 

S.  P.  Btiti/     [j.  in  trefpafs  agatnji  baren  and  feme^  if  die  baron  makes  de* 

'tL^7nd  /^**»  *^^  "®  /'*'  appears^  the  feme  fhall  not  be  put  to  anfwer 

fhrfem"     till  the  baron  comes  or  be  outlawed,    aa  Aff.  46. 

not.  he 

fhall  be  received  to  aoFivcr  «loae.    %f.  Defanlt«  pi.  6|.  cttcft  &•  C     >■     ■  Fitik  Eefp«a^  pi.  44^ 

ciui  S.  C.— «-Br.  ReTpoftder*  pi,  39.  cites  S.  C. 

(8.  In  an  afHon  ridebt  againfi  baron  amd  feme^  if  the  barem  ap» 
pears  J  and  the  feme  makes  default^  the  btmn  (hall  not  be  put  to 
anfwer,  but  procefi  fhall  ijfite  again/l  tbe  feme^  and  idem  dies  given 
u  tbe  baron.    Mich»  1 1  Ji.  B«  between  Tbrmgood  and  J>ufsnam:2 

19-  /« 


•  ^9*  lMJiripiaakii$whtr§tb§pr9CifiishfM4c1mmi4Miitf-- 
trrfh  ^**'  ^  mSim  is  krm^bt  ^gain/I  mw»  mid  9iu  emus  bj  tbt 
diftrrfi^  jtt  he  flali  not  he  put  to  anftver  without  the  other>  whkh 
did  not  appetr^  bi  the  ether  fliall  not  lofe  his  freehold  bjr  his  jdea* 
39  E.  }.  15.  b.] 

[lO.  jAfaatfi(n/^#niii#lAragaiQfttwO|ifoiiecoinesb7sutadi« 
ment  and  diftreu,  jret  he  ihali  not  be  put  to  anfwer  without  the 
odier.    |9  £.  3.^  I5«  <>•] 

[xx.  Im  vko^km  agaadi  tmt^  ^thi  proeefs  be  iairmmd agmn/t 


mMyamithi9ihiTapuaTs^ii^dl}oit^\xtV^ar^ir*    39E*  3*  I5*b. 

[I2«  Asimtxk  anon  of  wmfii  againft  two,  if  at  tbi  gnat  diftrtfi 
Trtumsd  Wi  maiis  drfaultj  and  the  «#A#r  apfiors^  he  tluiX  he  put  to 
anfwery  becaufe  bf  tii  JtatuU  tb$  froafs  ts  dttirawud  i^gain^  tb$ 
abtr.    3^  E.  3*  15.  b.  adjudged.] 

X3.  ScuTi  facias  utfOi  a  recovery  agatnfi  barm  aai  feme^  the 
bona  eama^  ami  net  toe  feme^  and  the  tenant  teak  the  hutre  temmcf 
abfyue  bee  tbat  bis  feme  any  tUng  bad^  and  well  notwithftaoding  the 
firit  judgment  againft  both;  for  the  tenancj  nay  be  tran^ofed. 
after,    fir.  Default,  pi.  97.  cites  45  £.  3.  5. 

14.  A  writ  otcen/piracy  is  brought  againft  two}  mte  appeart  and 
f leads  net  guilty^  die  other  makes  default;  the  jury  finds  tbat  be 
wbe  fkadsy  cen^ired  witb  tbe  ctber  who  makes  de&uJt  ^  the  plaintiff 
has  ju^ment  and  affirmed  in  error ;  for  although  be  who  makes 
default  eannot  be  conviAed  of  the  laid  confpiracjp,  becaufe  he  does 
not  appear,  yet  the  law  gives  fuch  credit  to  this  verdiA,  that  it  (hall 
be  intended  to  be  true  as  to  the conlpiracy  againft  him  who  pitaded, 
voti)  it  bo  di^oved  by  an  attaint.    Jenk*  27.  pL  51* 

(C  a)    Saved  in  Plea  Real.    By  what  Plea. 

J»  TN  Ufrh  againft  tw§^  at  die  grand  cape  die  ene  teek  tbe  entire 
X  #MM«rf«  and  was  received  te  wage  bis  law  ef  nan-fwnnetns  fer 
all*    Thel.  Dig.  189.    Lib.  12.  cap.  27.  S.  z.  cites  Pafch.  4  £, 
3.  X3f.    Mich.  6  £•  3.  284. 

2*  In  writ  brought  by  twe  againft  three  at  the  ^rand  cape  re- 
turned againft  all,  the  tenants  came  and  waged  their  law  if  mn^ 
fummens  in  eommenj  and  at  the  day  given  twe  came  and  tbe  third 
made  iefmik^  upon  which  it  was  nid  that  he  wha  made  default  is 
dead^  yet  die  other  two  made  their  law,  by  which  the  writ  abated 
tot  the  two  parts,  and  feifin  awarded  of  the  third  part.  TheL  [  480  J 
Dig.  189.    Lib.  12-  cap.  27.  S.  3.  cites  Mich.  6  E.  \.  278. 

3»  In  writ  againft  feveral^  if  the  demandant  holds  foinfelf  to  the 
dffaaJt  made  tyenecf  diem,  and  be  mates  bis  law  or  faves  bis  de^ 
fMtelX  die  writ  ftM  abate.  Thel.  Dig.  i8q.  Lib.  12.  cap.  27. 
S.  4.  cites  Mich.  7  E.  !•  345*  For  there  all  the  writ  abated  be- 
caufe the  deoMUidant  held  himfelf  to  the  default  made  by  one  who 
was  an  infimt  at  die  time  of  the  debult  made,  and  it  is  &td  there, 
that  the  demandant  eammt  releafe  tbe  defanlt  if  tbe  one  and  held  te 
tbtdtfatdtef  at  Other.    13E,  3.    Ley,  50* 

4.  Itt 


480  VkMi^ 

4.  In  writ  if  tw9  ageinft  $nt  at  the  mhd  cape  returned  the 
tenant  came,  and  ag^inft  tm  rf  ibi  dimatt&tUs  flioded  bis  reUafe  tf 
all  rights  made  afhr  the  JUfmik^  and  agmnjl  the  etbir  be  wagsd  ba 
law  rf  ma-pamms^  and  was  received  to  ic    Tbel.  Dig.  189. 
Lib.  12.  cap.  27.  S.  5*  cites  Mich.  9  E.  470. 

5.  At  the  erand  cape  returned,  th&  tenant  was  ^oigmd  ir  fer^ 
viiio  rigisy  and  at  the  day  giuea  by.tbe  eflbign,  he  came  and  dijf^ 
av9W€d  the  tjfoign^  and  ttndered  hit  law  rf  nan^fmwmns^  and  (iud 
tiiat  the  eflbigd  was  not  caft  for  bim,  &c.  but  the  demandant  re^ 
fufed  bis  lawy  by  vrhich  the  writ  was  abated.     Thel.  Dig.  189. 

Lib.  12.  cap.  27.  S.  6.  cites  Trin.  11  E.  3.  Ley,  44* 
Tfiel.  Die.  6.  The  tef$ant  was  ejfeigned  and  after  made  defavb^  and  at  the 
j89^  Lib.  ^^1^  cape  returned  he  was  effeigmd  defervitie^  ana  at  tbedaj  given 
" '9?fay!r  he  would  have  waged  his  lawy  that  the  ejfiign  de  fervitie  regis  was 
it  (ccmt  by  net  coft  fsT  bsm^  and  was  not  received,  but  feifm  was  awarded  to 
ft^Tnl!***"  *^  demandant ;  but  if  the  tenant  be  effiigned  of  cmmen  effeign^  m$d 
7  E.  3°'4i.  afterwards  effbigned  de  fervitia  regisy  and  then  mates  dmuky  there 
Thattnfuch  it  the  day  of  the  grand  cape  returned  he  may  defeat  all  by  his  law 
Jhe'trnant^  and  abate  the  writ  Thel.  Dig.  189.  Lib.  12.  cap*  27.  S.  8.  cites 
i»  effoiRncd  Hill.  12  £.  3.    Saver  De&ult,  43.  and  (ays  fee  12  H.  4.  14,  15. 

of  common 

cflbign,  aod  tfterwird*  of  cffbign  defervitio  regis,  and  after  make  default  of  the  grand  cape,  if  th« 
demandant  takes  himfelf  to  the  default  only,  it  ft/ffieet  for  the  Unant  to  wage  hit  faw  of  nam-Jum- 
fuomt  ontyi  wUhomt  defeniheg  thmt  the  ejpigms  were  Hot  cafi  fir  him.  But  otherwHe,  it  ia,  if  tb« 
demandant  holda  himfeif  to  aU.  And  iaya,  fee  fuch  Uw  of  aon-(ummoiia|  tnd  Uiat  tbc  tSisiga  wm 
not  caft  for  him.    10  H.  6-  9* 

7*  The  tenant  being  dumi^  but  Jie  eeuld  hear  and  underhand  that 
which  one  (aid  to  him,  put  his  hand  upon  the  bookj  and  the  words  of 
the  charge  were  read  to  him^  and  then  the  demandant  waived  the 
de&ult,  by  which  the  writ  abated.  Thel.  Dig.  189.  Lib.  12. 
cap.  27.  S.  7.  cites  Pafch.  13  E.  3.    Ley,  49.  > 

8.  In  writ  againfl  twoy  at  the  grand  cape  they  wagid  their  law 
of  non'-fwnmensy  and  at  the  day  given  the  one  did  not  come^  but  the 
other  came  and  made  his  lawj  by  which  all  the  writ  abated,  &c« 
Thel.  Dig.  189.  Lib.  12.  cap.  27.  S.  10.  cites  Hill.  18  E.  3.  6. 
Quaere.  And  la^  fee  7  £.  3.  Ca.  29  E.  3.  11.  That  it  (hall  not 
abate  but  only  for  the  moiety.  And  that  fo  agrees  38  £.  3.  33. 
&  41  £,  3.  2. 

9*  In  rvrit  againjl  four  at  the  grand  cape  returned,  one  of  the 
tenants  came,  and  took  fiveral  tenancy  of  the  moiety^  4tnd  made  his 
law  rfnon-fummons  by  ajftnt  of  the  demandant  immediately  by  which 
the  writ  abated  for  the  moiety,  and  feifm  awarded  of  Qbe  reft. 
Thel.  Dig.  189.    Lib.  12.  cap.  27.  S.  11.  cites  Hill  2)  E.  3.  2. 

10.  The  baron  and  feme  and  a  third  perfon  waged  their  lew  of 
nonfumsnmsy  and  at  the  day  given  they  came,  but  the  third  was 
within  agey  by  which  Thorp  snade  the  baron  and  feme  te^fwear 
alone  and  the  writ  abated.  Thel.  Dig.  189.  Lib^ia*  cap.  27. 
S.  12*  cites  Pafch.  38  £.  3.  ro. 
[  481  ]  II.  In  writ  againji  twoy  if  they  wage  their  law  of  non-fummons 
in  commeny  and  at  the  day  given,  if  ^e  ^ne  mfiijts  definftlt  and  thft 
Other  comes,  ho  who  comes  then  cannot  take  the  entire  tenancy  and 

make 


timkf  Us  iaw  f9r  att^  but  pnly  for  the  moiety,  •  Thel.  Dig.  19O. . 
Lib.  12.  cap.  27.  S.  15.  cites  Hill.  41  £•  3.  2. 

12*  B$a  in  fuch  cafe  he  who  comes  may  make  his  law  far  hit 
ftd^tMy  and  abate  the  writ  for  this  portion,  notwithftanding  the 
waeer  in  common.  Thel.  Dig.  190.  Lib.  12.  cap.  27.  S.  15. 
Hill  41  E.  3.  t.  and  48  £.  3.  13. 

13.  if  the  Unifnt  nvagis  bis  law  of  nsn-Jumnmnt^  and  at  tbt  day 
liven  is  ready  U  mak6  his  law,  at  this  Jay  the  demandant  cannot 
waive  the  default  and  put  the  tenant  to  plead  over  without  the  aflent 
of  the  tenant.  Thel.  Dig.  189.  Lib.  I2.  cap.  27.  S.  13.  cites 
Hill.  42  £.  3.  8.  and  cites  Hill.  19  £•  2.    Saver  Default,  81. 

X4.  In  writ  againft  baron  and  fenu^  the  baron  made  difault^  and 
the  feme  appeared  always  by  attorney^  and  at  the  day  rf  tb$  grand 
iafe  returned  both  appeared^  and  the  baron  alone  wagffi  and  madoi 
bis  law  rf non-fammons^  and  the  feme  not,  by  which  the  writ  abated^ 
QuSBre  J  for  it  was  faid,  that  the  law  ought  to  be  made  by  the 
baron  and  feme.  Thel.  Dig.  189.  Lib.  X2.  cap.  27.  S.  14.  cites 
Mich.  44  £.  3.  38. 

15.  Pracipe  quod  reddat,  at  tbe  petit  cape  the  demandant  held  him  s.  p.  Br. 
to  the  default ;  by  which  the  tenant  faidy  that  he  bad  an  attorney^  ^^^J^^'  ^«- 
who  died  before  tie  day^  we  not  knowing  it,  and  tbe  demandant  faid,  3  "  ci/^' 
that  he  bad  notice  of  his  death ;  and  per  Cur.  hcjhew  at  what  place  $  H.  7.  3. 
he  had  notice  by  reafon  of  the  vifue  ;  and  fo  a  good  plea  i  quod     * 
nota.    Br.  Saver  Default,  ph  15.  cites  50  £.  3.  9. 

1 6.  The  vouchee  in  pracipe  quod  reddat,  (hall  not  wage  his 
bw,  that  he  was  fummoned  upon  the  fummonsj  for  he  need  not  fave 
his  default  at  the  grand  cape  ad  valentiam ;  but  if  hr  be  returned 

fummonedy  when  he  was  not  fummoned,  and  after  grand  cape  ad  v«- 
lentiam  iffius,  he  ihall  have  difceit  of  the  return,  &c.  Br.  Ley.-, 
gager,  pi.  27.  cites  50  £.  3.  16. 

J  7.  Note,  per  Belknap,  that  the  vouchee  who  came  by  the  grand  The!.  Dig. 
cape  ad  valentiam  need  not  fave  his  default  at  the  fummons,  nor  (hall  J^^cjp*^' 
any  take  advantage  thereof;  for  land  is  demanded  againft  him  in  s.*i6.  ciiet 
certain,  &c.  yet  by  non-fummons  at  the  writ  offummons  and  grand  S-  c.  and 
cape  the  vouchee  mall  have  writ  of  difceit,  andyet  the  fummons  1^^^^^  Dc- 
cannot  be  defeated  by  ley-gager  of  non-fummons,  nor  by  any  other  fault,  71. 
iflfue ;  quod  nemo  negavit,  &c.  in  action  of  difceit.     Br.  Saver  ^"^  >'  *• 
Default,  pi.  42.  cites  50  E.  3.  17.  t^ribe 

^/«mebt$  makes  defiuJr  m/ter  apfearanee,    Citci  Mich.  9  T.  ft.    Savei  Default,  76. 

18.  In  formedon  the  petit  cate  ijfued  againft  the  tenant,  and  after^ 
wards  the  parol  was  put  without  day  by  demife  of  the  King,  and  at 
the  re-fummons  the  tenant  made  default  and  grand  cape  awarded^ 
by  which  the  tveant  came  and  waged  his  law  of  non-fummons,  and 
was  received.  Thd.  Dig.  190.  Lib.  12.  cap.  27.  S.  t;.  cites 
Mich.  2  H.  4*  14.  and  lays  fee  13  H.  4.  9.  that  Thirning  agreed 
to  it,  and  Uankford  denied  it. 

19.  Petit  cape  ijfued  returnable  fuch  a  day,  the  tenant  came  and 
faid  that  his  attorney  died  a  little  before  the  day  in  court,  of  whofe 
death  he  had  no  notice  brfore  the  petit  cafe  awarded,  and  was  ready 
to  anfiueri  and  the  demandant  held  htm  to  tha  default^  and  faid 

that 


dae  thi  Qiisr  Mid  tbM  wtth  tifin  ihi  fitk  ta^t  mHuMy^ 
which  the  tenant  had  notice  before  the  petf  t  cepe  vmaAA  \  ani 
*e  tenant  ckirft  not  demur,  bat  fkniei  an  mmf$mng  if  mmit 
at  a  certaiii  placei*  up6n  *  wfaioh  they  were  at  mm%  Br«  Sarer 
DefiMdt,  pi.  17.  cites  11  H.  4,  i. 

20.  Pracipi  qu$d  reddat  again/I  ksf9n  Hfidfitlkj  Ihe  harffk  ^  tii 
grrniicaff  cane  and  faid  tM  he  is  file  ientmi  and  ttndefediii  law 
ef  mm^-fummuu^  and  the  demandant  fiudi  iiat  the  banon  and  feme 
were  tenanca  die  dair  of  the  writ  purchaTed ;  per  Cot.  this  k  no 
^ea.   Oum.    Br.  Sisiver  Default,  pi.  3.  eiteft  3  H.  *.  ^3. 

21.  ^n>  rf  ot^  the  ttnant  modi  drfmdi  mi  tki  /wmm§j  and 
came  at  tbt  grand  cape^  and  faid  that  he  was  imprifemd  in  theufik 
^  O.  upen  a  ftaisae  merchant  at  the  fiiit  ^  f.  S.  at  the  time  rf 
ihe  fiaam%  returned^  and  by  the  apmion  of  the  Comt  dlta  a  fmd 

fea;  for  he  IB  imprifened  by  the  order  of  the  law,  mtwkliftaiiiiRg 
Was  by  reafon  of  his  own  aA;  otiod  nota,  and  oudawiv didl  be 
feverfed  for  fuch  caufe.   Br.  Saver  Detelt,  pi.  4.  cites  3  H.  6.  46* 

22.  It  is  did,  that  cerperatien^  retlufe^  and  deerepit^  canMt  fliake 
dieir  law,  but  that  their  fitmnuks  Jhaii  he  tried  pit  fait*  Quatre. 
Thei.  Dig.  190.    Lib.  12.  cap.  27.  S.  18.  cites  Hill.  33  H.  6.  8« 

23.  Thel.  Dig*  189.  Lib.  12.  cap.  27.  8.  f.  fiiys,  it  feems 
Ibat  at  the  time  of  BraAon,  the  writ  Ihould  not  i^te  notwIdK 
ftandinffthat  the  tenam  made  bis  law  if  nen^fummens^  for  he  wroie 
in  his  Treatife,  3  Lib.  5.  cap.  i.  fol.  366.  Ad  diem  vero  l€gi% 
ant  tenens  6cit  l^m  iuaan,  avt  deficit  to  lege  faciefida,  fi  avtsrxi 
legem  fecertt  tan<iuanft  excu&tus  a  defeka  eodem  die  ad  jdacitttui 
principale  refpondebit,  fuflicit  enim  ad  dibdonem  A  pro  rttioiiibiit 
litmmoratione  tenentis  tempus  intermedium  inter  legem  iradiatam 
Ir  legem  fadam.  And  a  litde  afterwards  in  aafwering  to  die  ^uff-* 
tion,  for  what  reafon  the  writ  fliould  not  abate  by  the  makiiig  of 
the  law  of  non^fummons^  he  &ys,  fuficit  ei  pro  cooviiodo  propfM 
I:ifin2e  reformaiCio. 


.  (D.  a)   la  real  Aflions.  What  Plea  may  be  pleaded 
before  the  iaving  the  Defaults 

I*  A  T  the  grand  cape  retitmed  i^ainfi  the  harm  and  ftme^  dte 
x\.  laren  appeared  and  was  received  tefay  that  he  bad  tsefrnt 
the  day  of  the  writ  purchefeetj  without  frvsig  fata  defindt.  ThtL 
Dig.  210.  Lib.  14.  cap.  i6.  S.  4.  cttes^  Trim  19  £.  %•  Saver 
De&ult,  33. 

2.  At  the  grand  cape  returned  the  tenant  w»  received  to  faff 
that  he  was  the  villein  effuch  a  Mir,  and  heU  Aa  land  sm  vilUnaiei 
<rc.  widioat  £iving  his  default  $  becaufe  be  had  not  appeared  before 
to  affirm  the  tenancy  in  his  perfon.  Tbd*  Dig^  210^  I#ib«  14^ 
cap.  x6.  S.  7.  cites  Pafcb.  6  £•  3.  254^ 

3.  At  the  grand  cape  returned  tbe  tenant  was  received  to  yCy# 
that  the  demandant  had  dijffufed  him  afier  the  dtfemit^  imd  it  yet 


ttJUMi  fyjihis  S/fHAi  without  Ikving  bis  default*  TheL  Dig.  aio« 
Lib.  14.  cap.  xo.  S.  9.  cites  Pafch.  8  £.  3.  388. 

4*  But  fucfa  nlea  is  not  ^d^witbcut  frying  thai  tbi  dimaudant 
ujttfu^d  of  the  knd.  Tliel.  Dig*  2x0.  Lib.  14.  cap»  x6.  S.  9* 
cites  Pafch.  9  £•  3.  455. 

5*  But  at  the  f€tit  cap*  returned^  the  firft  plea  is  adjudged  no 
plea  without  fitving  cbe  default,  TheL  Dig.  210.  Lib*  14.  cap« 
16.  S.  9.  cites  Mich,  xo  £.  3.  541.    Saver  De&ult|  59. 

6.  lo  dtiMur  at  the  petit  topi  returned,  the  teaatit  was  received 
toy^jTy  that  tht  dimaudant  bad  difflnftd  bim  after  the  default  madt^ 
without  iaving  his  definiit.    Thdi.  Dig.  2i0b    Lib,  14.  cap.  i6«  [  483  ] 
$•  13.  cites  Hill.  16  £•  3.  32. 

7.  At  the  grand  cape  returned  agaia/i  ftveral  it  is  fiud,  that 
thej  eauuat  plead  /eiural  tenancy  ef  tbe  eaoiety  to  the  ^rit  without 
iaving  their  de&ult.    Thd.  Dig*  2X0.    Lib.  14*  cap*  i6«  S.  i6«    . 
cites  HilL  22  £.  3.  2* 

8.  Preecipe  iqucd  reddat  by  a  feme  \  at  tbe  petit  cape  returned^ 
ihe  tenamt  faidf  that  tbe  demandant  had  taken  baren  after  the  laft 
eemtinuance^  judgment  ef  the  writy  per  Belk.  a  ^elcafe  of  rigbi 
Ihe  may  plead  before  the  default  &vcd,  &c.  but  not  this  plea. 
Per  Chelr.  ibe  may  plead  diffeifin  by  the  demandant  done  to  the 
tenant)  and  may  allege  prBfiJfien  in  tie  demandant^  which  Knivet 
agreed  I  for  this  eutingui/bes  the  rights  by  which  it  was  awarded 
that  the.  dsmaodaat  recover  feifin  of  the  land ;  quod  iioca.  Br« 
Saver  Default,  pi.  23.  cites  29  £*  3. 

9.  At  the  petit  cape  the  tenant  cannet  fay  that  tbe  tenements  are 
ftifed  int9  tbe  bands  «/*  tbe  King  by  ^jfiuy  by  which  it  was  found 
that  they  were  tbe  iememmts  ef  an  ideot^  &c.  notwithftanding  thaf 
he  ihews  writ  of  the  King  teftifying  it^  and  patent  of  ihc  King 
of  graot  made  of  them  for  this  caufe,  &c.  without  ikying  his  de- 
£iult.  But  execution  was  ftayed.  Thel.  Dig.  2io.  Lib.  144 
cap.  l6«  S.  i8.  cites  Midi.  31  £.  3.    Saver  Defauln.37* 

xo.  Praecipe  quod  reddat  againft  three  who  maat  dgfauk^  and 
at  tbe  grand  tape  they  appeared,  and  each  pitaded  fiveral  tenancy 
ef  farcei  to  the  writ^  and  tendered  their  law  ef  non-Jummcnt*  Per 
0elk.  you  cannot  plead  to  the  writ  before  your  default  ihved» 
And  per  Mombray,  bccaufe  you  do  not  deny  me  (everal  tenancyi 
you  ihaQ  take  nothing  by  your  writ*  Br.  Saver  Default,  pi.  ao. 
cites  38  £*  3*  28. 

XX*  Praeipe  fued  rtiht  i  at  the  grand  cape  tbe  tenant  czme  joi 
faidt  that  A.  naae  ftifid  before  the  writ  brought^  and  leafed  to  him 
in  fee  by  deed  rendering  rent  upon  condition  that  if  fi^e  taid  ^oL 
that  flu  fl^d  re-enter^  emd  that  afUr  tbe  default  made  A.  paid  the 
40/.  and  re-^ntered^  aiid  fi>  the  writ  abated  in  law,  judgment  of 
the  writ{  aad  it  waa  admitted  there  that  it  ia  a  good  plea  before 
the  default,  faveii  bp  whtcb  the  demandant  reliiiquiflSied  the  de« 
fault  and  counted,  aad  die  tenant  pleaded  in  bar.  Br.  Saver  Da^ 
fault,  pi.  24.  dtes  39  £•  3.  38. 

X2.  At  tbe  grand  tape  tetumed  the  tmmi  MSMf  /ky  that  he 
held  the  land  ixr  mertgagef  and  thai  the  mortgager  had  paid  the 
money  to  him  efHr  tita  44'^mtH  made^  and  antmd^  Jktu  without 

faving 


filvine  his  default    f hel.  Dig.  ait.   Lib.  i^  cxp.  i6.  tiHU 
cites  Mich.  39  E.  3.  36* 

13.  At  the  grafid  cafe  in  cejpnfit  the  tenant  $i»af  Undir  tbtar^ 
naragis  without  faving  his  defiuilt  Thei.  Dig.  211.  Lib»  14* 
cap.  16.  S.  28.  cites  40  £.  3.  40.    50  E.  3.  22.  and  27  E^r  3. 

14.  At  the  fitit  tape  thb  tenant  was  icceived  to  Jfiew  diji^n* 
iintunui  rf  pro€ifs  without  faving  his  defiuilt.  Tbd.  Dig.  ail^ 
Lib.  14.  cap.  x6.  S.  29.  ^ites  Mich.  40  E«  3.  34.  and  2  H*  5.  2i. 

1 5.  And  to  <bew  that  mtfirfi  appemreaut  was  by  atUfmgy^  where 
he  iuid  not  any  warrant  of  actotoey,  &c.  TheL  Dig.  2is.  Lib« 
14.  cap.  t6.  S.  29.  cites-Trin.  43.^£.^.'  19. 

Thel.  Diff.        x6.  Fermtdw ;  at  the  petit  cape  by  defaak  afier  appearaue% 

sit.  Lib.   fi0  tenant  came  and  faid  tbat4he  demandant  bad  intend  np$n  bim 

3.^14!  «tct'  ^fi^  ^^^  ^^  centinnance^  and  fo  abated  his  own  writ ;  and  becaufe 

S.  c.  and    he  did  not  (ave  his  default,  foi/in  ef  ibe  band  was  awarded  andfre* 

»^"j^'  ••  te/fatien  entered  ef  tbis  entry  made  by  the  demandane  to  iave  affift 

it  wit<k>iie,  ^r  ^  tenant.    Br.  Saver  De&ult,  pi.  10.  cites  40  £•  3. 43* 

io£.3.44i.      17.  Preecipe  qued  reddat,  at  ibe  grand  cape  ibe  tenant  earns  and 

pleaded  join*  tenancy  witb  y.  M  &c.  ready  t$  per/arm  bis  law, 

and  was  not  fuScred  to  have  the  plea  before  die  denudl  £ivodi  by 

which  he  waged  his  law  of  non-fummons,  and  yet  per.  Finch,  be 

fiMll  not  be  eflopped  at  anatber  time  to  plead  jeintenancy  rfor  iif 

{  484  }  anetber  aOien  be  Jhall  bave  tbe  view,  and  by  confequenct  plead 

jointenancy.    Br.  Saver  Default,  pi.  14.  cites  42  £*  3.  10. 

18.  At  the  grand  cape  returned,  the  tenant  cannot  plead  joinilf 
witb  one  not  named  without  favinr  his  default  Tbel.  Dig.  2ii« 
Lib.  14.  capi  16.  S.  26.  cites  Pafcb.  42  £•  3.  xi«  HilL  i>< 
H.  6>  37.  but  fays  Martyn  denied  it  there,  and  cites  14  H«  6. 4* 
33  H.  o.  24.    Qusere. 

19.  At  tbe  grand  cape  the  tenant  may  plead  n^-temttre  widioul 
f^iving  bis  defeult*  Thel.  Dig«  211.  Lib.  14.  cap.  16.  S.^7« 
cites  Tritf.  47  £.  3.  Saver  Defiiult  26.  but  cites  33  H.  6.  a^ 
24;  contrB* 

*20.  Oeflavit^  the  tenant  appeared  at  ibe  grand  cape^  and  tendered 
tbe  arrearages,  a$  the  demandant  bad  eeunted,  and  it  was  accepted  \ 
and  it  was  notfpoken  of  there,  of  faving -his  default  firft  ;.<luod 
pota ;  for  the ^atute  of  GUnceJler,  eaf.  4.  wills,  that  if  the  WMkX . 
comes  before  judgment,  and  tender*  the  arrearages  and  dainagesi 
and  finds  fureties,  &c.  that  he  fhall  retain  ^the  landi  and  ta  it  fesois, 
that  the  faver  6f  tbe  default  h  only  in  pracipe  qifod  reddat  afcom^ 
tnon  law  J  and  not  in  anions  ghen  by  ftatate  ef  fejfavii^  Br.  Saver ' 
Default,  ph  43.  cites  50  E.  3*  22.'  .  •  *  '•        •  *»    . 

21.  Ac  the  petit  cape  returned,  the  ttnamt  fafd^  tiat  bebsld 

for  term  eflife  of  one  A.  wbicb  A.  is  dead,  fidd  he  est  reesnrj^on  baf 

entered,^&€.  Vfmout  faving  his  default,  and  adaiicted«  good  plea^ 

and  ifTue  taken  thereupon.    Thet  Dig.  2x1.    Lib«  14.  cap*  iif\ 

S.  30.  cites  Mich.  7  R.  2.  .Saver  De&ult,  30. 

Br.Re.fum-      22*  Formedon,  petit  cape  ijfued^  and  after  the  par^  was  Pffl 

™^"'s^r^*  ^'^hout  d^y^bydemi/e  of  tbe  Kingy  and  re^fummons  was  fiied,its<i 

€uc«  5.  c.    ^^  ^^^^^^  ^^^^  dsfault,  and  gf%sod  cape  iffued^  returnable,.  &0w  at 

which  day  be  tnaae  default^jxaAxhtdenismdant  frayed  feiJiA^  ^he 

isnof 


1uid|  aiid  tiie  Umni  itniirtibis  law  rf  nw-^Jummnt  \  Read  laid, 
he  ought  to  fiive  the  firft  default  upon  the  petit  cape.  But  per 
Cur.  he  need  not;  for  the  parol  was  without  day  by  demife  \  and 
there  per  Cur.  if  petit  csvpe  was  awarded  in  a  fianchife  upon  conu- 
lance  of  a  plea  granted,  and  die  demandant  fues  a  re-fununons  for 
fiulure  of  right  there,  &c.  die  tenant  (hall  not  iave  this  de&ult  \ 
and  after  the  attorney  was;ed  his  law  and  was  received,  fir.  Saver 
I>e&ult^  pt.  i6.  cites  2  H.  4.  8. 

a3«  Pr^etipi  mod  reddat,  the  tenant  waged  bis  law  of  nen^fum* 
menSf  and  at  tie  din  eaft  prete^en^  wad  ^er  the  re-fimmens  is 
fnedj  the  tenant  ihall  not  be  compelled  to  iave  his  firft  default  i 
per  Culpepper  J.    Br.  Saver  Default,  pi.  18.  cites  12  H.  4.  14. 

24*  Praeipe  jned  reddat  againft  /tew,  the  ene  made  default  after 
defaiik^  and  the  ether  appeased  at  the  grand  cafe^  and  pleaded 
jeintenaney  with  a  ftramger  net  named^  and  te  Jove  bis  default^ 
tendered  bis  law  $/  nen'/amsnens ;  in  this  cafe  the  demandant  fball 
not  count  agamft  the  tenant  before  he  has  favcd  his  default,  fir. 
Saver  Defaidt,  pi.  25.  cites  14  H.  6.  3. 

25.  Preed^e  qued  reddat,  die  tsssant  pleaded  jointenancy  with  a 
ftranger  at  the  grand  cape^  and  tendered  bis  law  ef  nen-jnmsnensm 
Per  Newton,  he  (hall  not  plead  the  jointenancy  before  he  has  faved 
his  de&ult,  but  firft  he  Audi  fave  his  default,  and  after  he  fhall  plead 
jointenancy  in  a  new  a£tion.  Per  Chaunt.  no ;  bxc  this  fhall  be 
eftoppel  to  us,  if  we  wage  our  law  of  non-4ummons,  as  f<de  tenant. 
But  Juyn,  and  aU  die  Jmices  held,  that  he  fhall  have  the  view  in. 
a  new  writ,  and  diorefore  he  may  plead  jointenancy;  for  this  ia 
a  plea  vriiich  goes  upon  the  view ;  quod  nota,  that  the  ley^gager  ef. 
fun^fummens  is  always  before  tbe  vincf,  therefore  he  fhall  have  the 
view  in  the  new  writ,  and*  by  confequence  the  jointenancy.  Br. 
Saver  Defiuilt^  pL  26.  cites  14  H.  6.  4. 

d6.  Praciteassad  reddat,  againfttwe  who  snads  default  at  tbe  [*  48^  1 
JiimmenSf  and  ma  came  at  the  gnuid  cape  and  tendered  to  wage  Contra,  pet 
tbeir  law  ef  nen^fummens^  and  at  the  day,  &c.  the  ene  came  ami  >^I  t\itU(. 
faidf  tbatbss  cempaniem  is  deady  and  be  is  ready  te  ptrform  his  lami  {J^Ju 
and  by  the  beft  opinion  diere,  bejball  net  plead  this  to  tbe  writ  bs^  have  the 
fofe  be  has  faved  bis  drfasiki  for  Fortefcue  faid,  diat  a  man  fhall  ^^^^^^^ 

.  Hot  Q^  upon  die  grand  cape^  that  tbe  feme  demandant  has  taken  hu  dcfl*^! 
baron  after  tbe  lajl  eontinnanee^  nor  that  the  demandant  has  entered  for  by 
after  tbe  lafi  contsmnanee  \  for  thofe  pleas  prove  diat  die  writ  is  ^^.^ 

.mIyabataUei    Biit  to  &y  that  one  of  the  demandants  is  dead,  llbatcain 
proves,  that  die  ^^rit'is  abated,  which  he  fliall  have  before  his  de-  f«a,  tod 
fiuiltlaved}  for  if  f)ie  tenant  ^loes  not  plead  it,  but  fuffers  jud{r«  ^^^;[^u 
ment,  he  fhatliw^  writ  of  error  after,  by  vriiich  die  other  grads  it r«ved; 

.  averred  die  life  of*  the  ocher-at  fuch  a  place  \  qinere  of  the  matter  iod  \f  ihqr 
fitpra?  for  dftrlanie  law  feems  to  be  of  die  deadi  of  one  of  die  ^^^"ff;^ 

'  tenants, ^uid  gf  an  entry  pending  the  writs^  but  taking  of  baron,  tbcteoV 
fcifnofmcr,  filfe-htin,  tec.  are  odierwife.  Br.  Saver  Defiuilt,  pi.  6«  mentt,  thit 
fcltes  20  H.  6.  2.  ^.  Bi. 

Savarde  l^tH^  A  ettci  ti  Z.^.to.  ■  But  it  wm,  touched,  whdber  tbeyip|bt  to 
pksd  thd  death  after  die  Uft  continotiy,  or  no  t  for  per  Aikoi  be  U19  dctlh  Moic  the  laa  comli 
maoce  or  after,  chswniuthatcdiBfafIt    Ihid. 


Vojfci  YLU  N  ft.  aj-  '^«(?» 


4^  JomoL 

if.  Pritcipi  fudd  reddafc  agaiwjt  tW0  atthi  grand, capi  hi  Mf 
pUaJ  noH'tinwiy  without  fair  tog  lus  de&ult ;  for  he  mttd  not  fain 
his  di fault  when  bt  has  motbimgim  tbi  landi  for  then  he  ctnnoc 
lofe  his  land }  per  Prifot,  in  a  nota^  qusre.  Br.  Saver  Default, 
pi.  4jO.  cites  33  H«  6.  a. 

'  a8.  Pratcipi  quod  reddat^  the  ttuoHt  afur  ttoa  defaults  upM  tbi 
oniginaU  ^^  ^^  ^^'  grand  cape  Jbiuua  mattir  ta  fave  the  default 

r\  the  grand  cabe^  and  ill,  per  tot  Cur.  becaufe  he  did  mK  lave 
firft  defiiuh  aUb.  Br.  Sater  Definjlt,  pL  a8.  cites  38  H.  6. 12. 
.29.'  Dower  agamft  twa^  at  the  grand  cape  the  9ne  madedefaub^ 
tbe  other  appeared  and  feud  that  be  was  tenant  $f  the  wbele  joiaify 
with  N.  net  named  in  the  writ  abffue  hce^  that  be  who  made  drfantt 
fir  anj  thing  bad^  and  tendered  his  law-,  per  Jenny  and  Pigo^  be 
Aall  not  have  the  plem  of  the  ^ointenailcy,  but  ou|;ht  firft  to  faire 
his  deikulty  and  in  a  new  wnt  he  siay  plead  this  plea.  Brian, 
Littteton,  and  Nealc,  contra^  and  that  the  tenant  cannot  do  other^ 
wife^  as  here)  .for  otherwife  the  demandant  fliall  recover  the 
moiety  againft  him  who  made  default,  and  ia  a  new  writ  die  tenant 
ihall  Ds  eftdpped  io  iay^  but  that  the  other. was  tenamt.with  him 
bv  reafon  of  his  ^^eneral  .lejr-gager  of  noii-fummons^  Br.  Sx¥cr 
Defiudt,  p}.  35*  cites  12  £.*  4.  i. 

30f  Preecipe  quod  reddat  again/I  twa^  who  made  default,  aad 
grand  cape  iffued^  and  at  the  one  came  and  /aid,  that  after  their  de^ 
fault  the  ether  is  dead%  judgment  of  the  writ }  and  per  firiggs  he 
dull  have  the  plea  before  the  defiuik  ftvedt  for  ftiis  plea  proves  the 
writ  abated  in  fe&*  Contra^  of  entry  into  the  land  after  the  loft 
hntinuancoj  coverture  and  takmg  of  barwi,  &c.  Saver  Defituitf 
pi.  37*  cites  21  £•  4«  16. 

31.  At  the^V  cape  returned,  the  tenant  tlia^pload  outlawrj  in 
the  demandant  after  the  laft  eentinnance  withoui  favinff  his  de« 

'^  fault.    TheL  Dig.  aii.    Lib.  14.  cap,  ^  S.  31.  eiteft  Midi#i4 

H«  4.  15.    But  iavs,  the  contrary  is.  mU^  Mjdu  ao  H»  6.  2« 

Saver  Befeult,  5.    Where  at  the  grand  cape  reftrned  aguinf  twOf 

.  the  one  came  and  /aid  that  the  ether  is.  dead  and  waged  bis  hw  of 

neU'fummons,  but  it  was  held  that  the  plea  was  eood  without 

t  waging  his  law;  for  if  the  demandant  accepts  ^ laWy  the  W^  .  . 

IhsiU  abate,  and  if.  he  fayn  nodiing  k  ihatt  abate,  bdt  it  was  gptfiS^ . 
i^86  1  that  in  fuch  caie  die  tenaM  Jhall^lead  the  death  ef  ene^of  tpe  de* 
mandants  without ^snsging  his/aWy  &ci  apd  iaya  toe*  Zl  £t  ^-'29*   / 
'  95.  agreemg.  *•••••.;.  ^.       r        .      • 

32.  In  trmcipequod  redds^  die  tenaqi  fflur  plead.  «-^'^1^!^ 
all  Ofe  right  before  the  deiholt  fitted^  Ba.  *Sf vet  Wwini  pi-  3^ 
citcs2iE.4.8o.  ^  -^tf^^-  e.^    * 

33.  And  by  fome  the  fame  iawct%  rekfiS  ^T^  aOSatu  tqp# 
vdierethe  adionor  right  is  rekaJed-,  tht*dewindite*cionotr^ 
cover.    Centra  of  pleas,  which  pt^^  the  terf^  U  he^nlp-nhataUH  • 
ae  taking  of  baron  after  the.  laft  contmuaacc^  entry  iset%  tbo  lanA^ 
jointtnancj^icQ.   Ibid.       .  *'•  •*,.  * 


•Vj.  •/£.»> 


SDeGiidt  4$^ 


(E.  a)     Saved  in  Plea  ReaL 
By  what  Appearance. 

t.  T^AJECIP  E  ^uod  J"cddat  againjl  baton  and  feme }  proteSlton 
L^  quia  pr»fe^urui  tvoi  ca/l  for  the  baron^  and  immediately 
innohfcimus  was  cqfi^  by  which  toe  prote£Jit>n  was  annulled^  and 
therefor^  it  was  awarded  by  advice  of  all  the  juftices,  that  this  fbalt 
turn  the  tenants  into  a  default  j  and  fo  fee  that  fuch  proteAioa 
(ball  not  lave  the  default.  Br.  Saver  Default,  pi.  27.  cites  i  H» 
6.  6. 

2.  Formtdon  againjl  baron  anifeme^  ii\c/eme  was  received  in  A- 
fanit  of  her  barony  and  pleaded,  to^ijp^^i  and  at  the  Niji  Prtus  Jbi 
fnadi  default^  and  at  the  day  in  bank  the  demandant  prayed  feiftn  of 
the  landy  and  had  it^  notwithflanding  that  the  feme  tendered  to  fave 
her  default  by  foods  of  water ;  per  tot.  Cur.  flie  cannot  (ave  thi» 
default  by  this  means',  nor  any  other,  becaufe  immediately  upon  thi 
default  Jhe  is  Out  of  the  courts  and  fo  the  demandant  recovers. 
Contra  of  the  tertenant.  But  here  (he  was  as  tenant  by  refceit ; 
for  as  tcrtenant  (he  and  her  baron  made  default  before,  upon  whicH 
de&ult  now  the  land  (hall  be  lofl.  Br.  Saver  Default,  pi.  22.  cites 
i2  H.  6. 13. 

3.  Nore  that  if  the  Vouchee  makes  default  at  the  fummfms^  and 
after  appears  at  the  grand  cape^  he  (hall  not  (ave  the  default,  but 
may  enter  into  the  warranty  and  plead^  and  the  fame  law  of  hint 
who  makes  de&ult  at  the  fummons  and  pone  in  quare  impedit^ 
Writ  of  mefhe  or  a£lion  of  waft,  and  appears  at  the  diftrefs,  he 
(ball  not  fave  the  firft  default.  Br.  Saver  Default,  pi.  7.  cites 
27  H.  6.  i. 

t 

(F.a)     Judgment.  ^    ^ 

How  the  Judgment  (hall  be* 

•  •  ♦  . 

.  .  t^.TTTHERE^«;^^//J^  demandants  appear^  dndfome  not^  and 

.  W      the  tenants  m(tXe  default  after  defaultj  and  the  procefs 

fliall  ferve  againft  the  V^nants,  and  .the  fummons  ad  (equend*  (imul 

.     againftfortic  o£.the  demandants    'Br.  Procefs,  pi.  17s.  cites  13 

,    hn  3.  and.Fjtx^.  C^nni  Cape  15.* 

a.\P^it  tape  *^i^ awarded  upon  'default  of  the  tenant  in  fein 
facias  afl^jdS. joined  between  fhe  plaintiff  and  the  tenant,  quod 
|p  not);  •VhiA^;  tSe.procefi  ,updn  default  after  appearance  in  fcire 
fiidas;   AA-PrQiee&,-^pl.  r85.\citesxrE,  3.  2. 

•  •     3.  fn  al^fe  of  nujance^  if  phfi  defendant  had  the  vieWy  and  after  is  [  4S7  ] 
.*  effiinedy^mi  then  snaies  default^  the. plaintiff  (hall  not  have  dijlrefs 

*  ^md  refpdijdend.  to  the  pbdritifF,  and  to  the  default  alfo  in  lieu  of 
•  peti|ck^,  but  diflfels  ad  it^4dend«  parti  only.    Br«  Procefs^ 

t>l.  .f  24,  cites  41  £.  3.  9. 


I  r^gp4d 
{fSmita 


ji«  thefme  Hm  in  auidSrmittat.    Ibid. 
/  ;  •  •    .  .        Nn  2  5.  In 


4^7  Dtmax^ 

5*  In  debt  I   per  Prilbt  dearlv,  where  die  MunH  impgrU  in 

{racifi  §u$d  reddat,  and  idcer  makts  defamli^  feifin  of  the  land  (hall 
e  awarcM,  and  not  petit  capei  but  upon  other  dafittilt  after  ap- 
pearance petit  cape  fliall  ifluc.  Br.  oaver  Definil^  pU  30,  dtc$ 
38  H.  6.  33. 

6.  F§nnid9H^  the  tenaiit  mtpiond  mi  vwcbei^  and  die  vwcba 
intifii  into  thi  warranty  mnd  vnichid  wer^  by  which  fmmm»m  ni 
wmrrmntizMUmm  ifuid^  and  the  Jbtriff  nturmd  bim  fummMtd^ 
and  ht  maJi  drfauby  by  vriiich  ijffkii  grand  capi  ad  valtntiam  s 
and  Pi||ot  offered  to  appear  and  plead  for  die  rouchee  \  per  Brian 
Ch.  J.  if  you  will  not  iave  your  defiuilt  at  the  grand  cape,  you  ihall 
lofe  your  land.  Pigot  e  contra.  Bn  Saver  Defiuil^  pU  36. 
cites  19  £•  JL.  3. 

7*  Note  that  if  parties  are  at  ijfui  to  fave  die  default  of  the  te- 
nant which  pajpss  fir  th  tenanty  the  judgment  Jball  hi  that  thi 
writ  Jball  abate  \  quod  nota  i  per  Ciir.  Bn  Saver  Defiuilti 
pi.  49.  cites  10  H.  7.  %u 

8«  In  dibt  $r  tnfpafs^  if  the  difindant  appears  upon  tbe  exigenU 


and  bat  dies  datus^  and  after  makes  default^  diftrefs  Jball  iffue^  and 
if  he  be  returned  nibil^  three  capias's  and  exigent  (hall  iflue  agaiiii 
quod  nota  I  per  Cur.    Br.  Default,  pi.  I.  cites  19  H.  8.  6. 

9.  In  writ  if  fa^e  judgment  the  defendant  after  appearance  made 
default^  grand  dijirejs  ijfued  again/l  bim  i  andi  if  he  made  default 
at  another  time,  or  came  and  would  not  fave  his  default,  die  plain-' 
tiflT  fhall  have  judgment  to  recover  feifin  of  the  land.  Br.  Saver 
De£iult,  pi.  44.  cites  F.  N.  B.  fo.  19. 

10.  A  fuo  warranto  is  brought  in  B.  R.  The  defendant  being 
fummoHedj  makes  default ;  and  another  default  at  tbe  return  of  ibi 
venire  facias ;  judgment  (hall  be,  that  the  franchife  Ihall  be  feifed 
Into  the  King's  haiuls ;  and  not  that  it  (hall  be  forfeited }  for  it 
does  not  yet  appear  whether  there  be  caufe  of  forfeiture.  No 
man  (hall  finally  lofe  his  land  or  his  francH  upon  any  de&ult,  if 
he  has  never  appeared.    By  the  judges  of  Doth  lifcnches.    Jeak. 

It.  Two  nicbils  returned  upon  a  fcire  &  alias  fcire  facias  amount 
to  a  (ciri  feci  i  whereupon  if  the  plaintiff  give  a  rule^  and  the  de-, 
fendant  doth  not  appear,  the  plaintiff  (hall  Kavq  his  judgment.quo^ 
habeat  executionem  by  default.  But  ^here  a  man  hath  a  releafe^ 
or  any  other  matter  which  he  might  have  pleaded,  there  he,(ba]l 
not  be  abfolutcly  concluded  without  Vifcirifeci  returned  j  for  after 
two  nichils  he  may  have  his  writ  ol^  qudit'a  auerjlalvf\i\c\i  hexan- 
not  have  after  the  return  of  afciri  feci.  L.  P^  Kr.l86..;.; 


(G.  a)    Recovery  by  Defeulf .    Wfiat  i^ }  aiid  -^ 

pleade4Ho\v#  \    .*• 

•  « 

.^  die  party  ougbtto  0909*. 
was  tenant  of  tbe  landi^sA 
have  anfver  to  it  withgot 


IDtmU  4S7t 

Veing  put  to  writ  of  error.    Br.  Judgment^  pL  63,  cites  19 
AfT.  4* 

2.  Every  recovery  upon  departure  in  derpite  of  die  Court,  is  a 
recovery  by  defiuilt.  Br.  Recovery,  pi.  i.  cites  26  H.  8.  8,  per 
Fitsh. 

For  more  of  Defiuilt^  See  (EObffft!,  i^Dllfttf t^  And  odier  proper 

Tides, 


Befeafante*    ,         i^^n 


(A)    fTbat  Perjons  may  make  it* 

£f«  TF  an  MigailM  be  made  t9  a  pri$ry  his  difiofana  is  a  good  ^^*  i>«fp- 
-L   difcharge  without  tbi  convint^  widiout  an  averment  that  cUn%rc  *' 
the  thing  in  the  defeaiance  was  for  the  advantage  of  the  houfe.  For  as  the 
47  £•  3*  23.  b.  adjudged,  for  it  is  in  nature  of  an  acquittance.}       P'^^^  ^^ 

viake  la  aoquUtaneev  fo  lit  hftd  likeivife  to  make  a  defrtfincf  i  quod  sou ;  for  it  is  only  •  tbactk 
OrAdioDpcribiuU 

[2.  If  a  JIaMi  be  acknowledged  /#  har§n  and  fimt^  the  dcfea-  Br.  Defea. 
&nce  made  by  tbi  harm  is  a  good  difcharge.    48  £•  3.  12.  b.j       cIm  s.  c?" 

[3.  S9  where  a  ftatute  is  acknowledged  u  tw$^  and  cm  ma&$  a  Br.  Defea- 
*//ij/&iirf,  it  is  a  good  difcharge.    48 1.  3. 12.  b.]  cUasfc.*' 

(A.  2.)    Defeaiance  where  Good. 

I.    A  MAN  frantid  a  rent  in  fa  and  after  die  grantee  ani 

£\   another  made  a  grant  to  the  grantor,  that  if  be^  the  fame 

grantee^  •  hwfgkt  fnch  writ  again/I  the  grantor^  thai  then  the  rent 

V  fbeumceaff{  ^this  is  a  good. grant,  and  upon  this  the  grantor  after 

an  affife  pdlfed  againft  him  by  de&ult  for  the  iame,  the  grantee  oC 

«  -die  fiune  rent  brought  certificate  of  affife,  and  it  well  lies,  and  the 

)k   grant  good,  and  it  feems  to  be  good  reafon,  for  the  gnmtee  may 

^  .  f^leafe  nis  rent,  and  therefore  he  may  determine  it  by  bis  grant* 

*  Br.  Grants,  pL  163.  cites  32  AflT.  p.  i. 

'    2.  If  a  man  makes  a  fiwrnj^offment^  or  fimple  TeUafe  and  after  Bt.  Granti^ 
the  other  grants  te  him^  tbattfhe  fays  him  10/.  fuch  a  oay,  that  the  P^-  79-  s»c^ 

N  n  3  feeffment 


z 

fi*ffmint  or  nlcafe  fljall  be  v$id^  this  is  not  good,  for  thii  ^nnot 
reltrain  the  fimple  de^d  that  was  made  before^  fo  if  he  grants  to. 
the  other  to  rt^enter.     Br.  Grants,  pi.  139.  cites  43  AflT 44^ 
Br.  Grants.      j^  Sut  if  one,  wbo  has  warranty  of  land  from  me,  grants  ta 
pi.  79iS.C.  ^^^  ^^^  jf  ^^  jj^  afterwards  impleaded,  that  he  will  not  voucb^  nor 
rebut  by  this  warranty  ^   this  is  a  good  grant,  for  it  is  a  thing  exe-r 
eutory^  but  the  fieofitnent  and  relcafe  before  wer^  executed.     Br^^ 
Grants,  pi.  139.  cites  43  AflT.  44* 
r  489  1      4«f  If  a  man  grants  by  deed  to  his  tenant  for  life  that  be  Jhatt  no$ 
Br.  Grantt,  be  impleaded  for  wafi^  and  after  the  tenant  grants  to  the  leffor.tbat 
V^'  ^39*       be  will  not  plead  bis  deed  in  an  aSiion  of  wajt^  nor  will  not-have  , 
^^%l^l    a£Hon  thereupon,  this  is  a  good  grant,  for  it  is  of  a  thing  execu-- 
tory,  and  of  a  thing  of  which  the  force,  cannot  be  taken,  but  by 
action  taken.    Br.  Grants,  pi.  79.  cites  43  AfT.  44. 

5.  If  a  man  grant  to  xti'^  that  if,  he  dM^  not  pay  to  me  fool,  at 
fuch  a  day,  that  / may  enter  into  his  j^djThcr^  if  he  dpes  not  pay, 
yet  I  cannot  enters  per  Perle.  Bl,  Grants^  pi.  79.  cite^  43^ 
Aff.  44. 

6.  If  the  dijfeifee  releafe  to  the  dijfeifor^  and  afler  the  dijfeifor  grmtt 
to  the  dijfeifee  by  deed^  that  if  be  be  impleaded  by  the  diflqifee  that  be, 
will  not  plead  \pe  releafe  y  this  is  good  grant,  for  the  pleading  is  a 
thing  executory,  fir.  Grants,  pi.  79.  cites  43  Afll  44.  per 
Wiph.  and  Perle. 

7.  Debt  upon  a  fi^g^  obligation^  the  defendant  pleaded  defea- 
lance  of  the  plaintin  by  deed  poll  and  good;  though  it  was  liot 
indented,  for  it  is  the  deed  of  the  plaintiff,  which  fuffices,  quc^ 
nota.     Br.  Defeafance,  pi.  12.  cites  7  £.  4.  29b 

8.  If  a  man  pleads  defealance  in  debt  upon  an  obligation  of  a  thing 
to  be  done  beyond-fea^  which  cannot  be  tried  here,  or  in  two  countiesy 
as  London  sMid  Wilt(hire,  wl^re  the  one  eanaot  join  with  the  otber^ 
fo  that  trial  qannot  be  had,  this  is  void  and  the  obligation  is  iii)gle« 
Br.  Defeafance,  {>1.  13.  cites  22  £^  4.  2. 

s.  c.  cited  9«  -Debt  upon  an  obligation  of  200I.  the  defendant  pleaded^  that 
Vy  Price  J.  after  the  obligation  madty  the  plaintiff  by  indenture  eovenanied^  thd^ 
wiuihorit^  '/*'  P^^^  ^^^''  y*^*  *  ^y  '*^  obligation  Jhouldbe  void^  and  alleged 
not  to  be  that  he  paid  it  at  the  day ;  it  w^s  the  opinion  of  the  Court  it  was 
(hakco.       a  good  plea,  and  the  defendant  {hall  not  be  put  to  his  a£tidn  of 

covenant  by  circuity  of  adion,  but  that  the  plaintiff  €a^l  he  barred. 

Cro.  £.  623.  pi.  16.  Mich.  40  and  41  jElfz*  B«J^  Hodges  v« 

Smith.  »  * 

S.  C.  cited  10.  B.  acknowledged  a  Jlatute  to  ^  J  and  fold  lands  in  the  <;ountjr 
Carth%\i  ^^^'  '^  r.*  afterwards  the  land  in  H.  ifi  the. hands  ofT.  were^Y^ 
n!n.3w!*  tended  by  the  Jlatute.  B.  brought  audita  querela  on  tl  defeajance^ 
Sc  M.  in  viz.  that  if  the  land  In  H.  Jhmtd  be^  extended  by  the  J^Citnt$^  then 
^•^•~  the  Jlatute  Jhouldbe  void.  Adjudged  that  the  defeafance  was  good 
per  HoU,  ^^  "^^  repugnant  j  for  he  might  fue  execution  of  land  in  anotheb 
Ch.  J.  county,  or  of  bisjoods  or  perfon.  Mo.  811.  pi.  1097.  Mich.  S  ^| 
5how.  334.  Jac.  in  Cane.     Trot  v.  Spurling.  0 

XI^Defoafance  mujl  contain  proper  words  jof  defeafance,-  as  diat 
-    thc^ng  (hould  be  void.     2  SalL  575.  pi.  2.  Hill.  10  .W:  J. 

B«  |l«*in  that  of  Lacy  v.  Kinafton. 


12.  A  ncprd  9faju4gmint  is  defeafible  by  iond  ^  dad^  per  Holt 
Ch.'J.  12  Mod.  229.  Mich.  10 'W.  3.  Anon. 

(B)    1^0  nuhtm  it  may  be  made« 

[i.  TF  the  Mign  aftenvardi  iy  imbntun  iitween  him  and  a  Br.  Edran. 
A  Jiranger  granity  that  if  a  ftrMger  performs  certain  condi-  ^'  "^  ••'^» 
tionsy  then  the  obligation  ihall  be  void ;  this  is  no  good  defeafance,  cites  s.  c.' 
although  the  ftranger  perform  the  conditions^  becaufe  the  obligor  that  the  bed 
is  a  ftranger  to  this  indenture,  and  therefore  cannot  put  it  in  trial.  °P»n»«>" 
Dubiutur,  3  H.  6.  18.  b.  26.  b.]  r;Lil; 

QM  not  plead  it— -Fiub.  Debt,  pL  13.  cites  S.  C« 

.     (0)0/  what  Things*  [  490  ] 

[i. '  TF  a  man  makes  ^  feoffment  with  warranty  againft  all  men,  for  He  may 
•JL    and  the  fioffee  by  collateral  indenture  regrants  for  Upi  and  n*^"^ch' 
his  heirs,  that  if  the  feoffee  he  vouched  by  force  of  the  warranty,  a^i^rdi* 


then  the  warranty  Jheuld  he  void^  this  is  good  defodance  of  the  ^^^  Dcfea* 
warranty.    7  H.  6.  34.  by  all  the  juftices.  dS^J  h'.s! 

43.— *-[Io  the  Year  Book  it  ii  43.  b.  44.  a.  pL  8i<  and  Roll  (eema  to  be  mifpnnted.  j 

[2.  If  a  man  releafes  all  hit  right  to  another,  and  the  releafee  *  Br.  Coa- 
^fier  grout Sy  that  if  the  releafor  does  fuch  a  tkiugj  the  releafe  Jball  fi"®"^^];*' 

he  void  I  this  is  nor  a  good  defeafance  to  avoid  the  rekafe.    Con^  s.  c. 

era,  ♦  17  Aff.  2.  II  7  H.  6.  34.]  fi^^b.  Coo, 

diiiooi,  pi. 
14.  citca  S.  C* 
I  Br.  Defeafaneei  pi.  4.  cites  7'  H.  6;  43.  tii4  fee  the  notes  to  pU  |«  fapra 

3.  In  affife  die  tenant  pleaded  releafe  in  barr,  and  in  defea£uice  Br.Conditi- 
of  \%the  9ther  pleaded  payment  and  tender  of  the  meney  hy  force  ^/'cUei s.c.** 
thi  cendition  which  hejhewed  infpeciaky.    And  note  that  the  com-  Brooke 
mon  opinion  there  was,,  that  fimple  releafe  may  as  well  be  avoided  ^«ys>  »°^ . 
h  deedy  &c.  as  charter  of  the  feoffinentj  obligation^  recognizances^  fc^^hlt' 
jtdtuttSy  kc.    But  Shard  contra,  and  there  the  plaintiff  reeoveredj  the  rcieare 
and  thereforeilipe  releafe  Js  defeafible  by  the  deed  oAftfeaiance;  anddefea 


r^ike  re 


fsoce  wero 


quod  nota.    |p||pefeafailK|  pL  6.  cites  17  AiT.  a.  ddi'^d 

irao  inftanti.  Bat  Cave,  if  the  relelte  be  firft  delivered  as  appears|libro  Perkijia»  Ibl.  138.  139* 
For  by  him  if  the  iodeacure  aod  releafe  be  delivered  itmul  ci  feroeU  then  good«-«~And  fo  if  tho 
Condition  be  comprifed  in  the  releaic,  if  ibe  releafe  be  by  dced^  indented,  quod  vid6  ibidem.  Br« 
Conditiooi,  pi.  103.  • 

4.  A  man-made  Jimple  feoffment ^  and  after  by  deed  rehearfing  Uy 
the  feoffee  granted  to  the  feoffor^  that  if  the  feoffee  pay  le/.  by  fuck 
a  day^  that  the  deed  and  feoffment  Jball  be  v6id.  Tanks  faid  defeai* 
fance  can  be  of  no  efFc^t  otlands  which  pafs  by  livery,  if  the  Hvetj 
be  not  made  as  well  upon  the  defeafance  as  upon  the  charter  of  feotl^> 
ment,  and  die  opinion  *of  the  Court  was  with  bim«  Br.  CjAii* 
tIonS|  pit  113.  cites  30  AiT.  11.  ^^ 

Nn4      •  (D)    Al 
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8cetk.Ca» 


dicions(s)  (D)    At  what  7/'iw  it  may  be  made. 

yertotacD.  ^  • 

Cro.E.837.  [i.  TF  a  defea&nce  b^  made  i$  tnmd m  judgment  hef&retbi  pu^* 
v' shVrUnS*  X  nuut  giviH  \  tbis  is  not  good  to  be  pleaded  in  a  lore  facas 
8!c/i<^ua'  to  have  execution,  tbooKh  fuch  judgment  be  confeffiKl  vpoA  an 
^  iccord.  agreement  when  ^  defeifiuice  was  made.  Trin.  43  £1.  B«  R« 
^f^\7H    between  Cage  and  Shitrlandt  per  Curiam.] 


€.  tt.    And  they  fftid,  bis  fcmcdy  it  oolt  W  w»y  of  obtfiMm  Qpoo  liis  iwleBtBTt.    The 

yrwMt  if  he  obtiined  judgmeat,  and  ihai  the  defeadrat  en  fuch  m  dav  paid  htm  loal.  that  be  wo«Sd 

aot  fae  eicecutiooi  and  that  the  judgment  (hould  be  void ;  and  pleaded,  that  he  paid  dm  aooL 

accordiogly. 

I  491  1      r^'  Ifad^^^r/^tf^tffiK/#benuide,and  i^/rtf»9fi(€r4^^ 
fance  is  made,  the  firft  defeafance  is  made  void  thereby,  and  die 
fecond  only  in  force,  as  in  a  wilL    Palch.  8  Jac.  B.  agreed.]  ^ 
Br<  Amfe,        3.  In  aflire  the  tenant  Ihewed  how  he  was  hound  to  thi  flmntlff 
cketS^c  —  ^^  ^  ftutute  tmrchant^  and  that  the  plaintiiF  had  fued  execution  sid 
Sr^Vebt,    ^^^  titicution  delivered  to  him  of  this  land  by  the  fheriflf^  and  after 
pl.  t|3.       execution  the  plaintiff  by  deed  granted  to  the  defendant  to  enter^  by 
^^s  c*    ^^^^^  ^^  entered,  and  after  covenant  was  had  hetween  them^  tbek 
cited  6Rep.  if  *he  defendant  Jhallpaj  20/.  to  the  plaintiff  that  the  recogmsutnu 
13-  ^*         jhaU  he  nul^  and  /hewed  an  acauittance  of  fajnunt  of  ZL  in  tart  rf 
payment  of  the  debt  of  20L  and  the  other  demurred  becaufe  it  can- 
not be  intended  in  part  of  pa]rment  thereof:  for  now  by  the  exe- 
cution it  is  no  debt,  and  then  it  {hall  be  intended  for  anQ||er  debt^ 
for  tlie  debt  of  the  ftatute  is  extin£l  by  the  executjttrmnd  the 
opinion  of  the  Court  was  contra,  and  that  it  is  a  gooobV.    And 
(a  fee  a  good  d^eafanee  of  the  ftatute  aftet^that  execution  was  ftied 
and  executed^  quod  quaere  without  werde  that  execution  Jball  he  void. 
And  Brooke  favs,  it  feems  to  him  that  by  theftr/l  entry  it  is  in  law 
afurrender^    And  after  the  plaintiff  £iid,  that  this  81.  was  for  ano- 
ther debt,  and  not  for  the  debt  of  the  ftatute,  and  becaufe  be  did 
not  (hew  any  caufe  of  other  debt,  this  bar  was  good,  and  the 
plaintiff  was  barred  by  judgment.    Br.  Defeafince^  pi.  7.  cites 
20  Aff.  7. 

4.  If  I  grant  to  you  that  if  you  he  obliged  to  me  in  20/.  by  obli- 
gation tlfat  the  obligation  JhaU  be  voidy^iA  after  mkore  obuged  t9 
me  in  iol.  yet  the  defeafance  is  void ;  ^r  there ^V no  fuch  obli- 
gation at  the  time  of  the  making  of  tieTlefeaian  "^lod  Fortdcue 
conceffit.     Br.  Defeafance,  pi.  5.  cites  19  H.  6.  6a. 

5.  An  eftate  once  made  (han*t  be  defeated  by  a  defeafance  made 
after  the  eftate.  Arg.  Pi.  C.  133.  6  E.  6.  in  cafe  of  Browning 
V.  Befton,  and  cites  5  E.  3.  where  it  is  held  that  if  a  feoffineni  is 
made  and  the  feoffee  afterwards  at  another  time  makes  a  defeafance^ 
•viz.  that  if  the  teoftbr  does  fuch  an  a£i,  that  then  the  livery  and 
feifin  and  his  eftate  fliall  be  void ;  this  Ihall  not  defeat  the  eftate 
iirft  vefted.— And  fo  where  JV.  borrowed  of  R.  40/.  and  infuret^ 
^moment  inffoffed  R,  of  his  land  in  fee  on -condition^  that  if  be  paid 
t^midfum  at  the  day  ajfeffedj  then  tie  feoffment  Jbould  lofe  its  force. 
W^dnotpay  all  the  dby,  bt^  afterwards  J&ed  and  bis  wifr  tooi  to 

.   harem 


tahH  ^fii  S.  jvU  hy  agntmgnt  hetwitn  bim  and  R.  Jkudnfbi  mnuf 
to  R.  hereby  B.  had  the  land,  and  afterwards  R.  diii  and  hts 
fern  brought  writ  rfdnvir ;  and  it  was  adjudged  that  (he  (hall  have 
:dower»  becaufe  the  eftate  of  R.  was  not  avoided  or  defeated  by  the 
agreement  made  after  the  condition  broken.  PL  C.  133.  a.  b* 
cites  it  is  fo  held  42  £•  3.  i. 

6.  A  mw  diftafancg  may  be  made  to  an  ohUgation  with  tonditton^  }^^  ^<<* 
but  then  it  muft  be  hy  writing ;   agreed  per  Cur.  Mo.  573.  pi.  ^  ^^  ^°^^ 
789.  Hill.  41  Eliz.  in  ca(e  of  Holford  v.  Andrews. 

7.  A.  covenants  with  B.  diat  if  be  obtains  judgment  again/i  B* 
and  B.  on  fuch  a  day  pay  unto  him  lool.  that  he  would  not  fue 
execution,  and  the  judgment  (bould  be  void,  in  fci»  h.  on  the 
judgment paj^ent  of  the  lOoI.  is  no  plea ;  for  a  defeafance  can^i 

bi  madi  of  a  ju(k;ment  before  the  judgment  is  given,  and  cites  19 
H.  6.  62.  and  o.  has  no  remedy  but  by  writ  of  covenant  on  his 
deed.  Cro.  £.  837.  pi.  ii.  Trin.  43  Elix.  B.  R.  Gage  v. 
Shurfland  alias  Thurfland, 

8.  There  is  a  dtverjity  between  inheritanas  executid^  and  inhe- 
ritances txectttory  \  as  lands  executed  by  livery,  &c.  cannot  by  in- 
denture of  defea&nce  be  defeated  afterwards.  Co.  Litt.  236.  b. 
ad  finem. 

^.  And  y^  if  a  dijjiifee  nUafes  to  a  diffiijhr^  it  camiot  be  defeated 
by  indenture  of  defeafance  made  afterwar<b ;  but  at  the  time  of  the 
r  eleafe  of  feofiment,  &c.    The  (ame  may  be  defeated  by  indenture 
of  defeafance ;  for  it  is  a  maxim  in  law,  ^ua  incontimnti  Jlunt  in  £  493  1 
ije  videntur,    Co.  Litt.  236.  b. 

10.  But  rentSy  annuities^  conditions^  warranties^  and  fuch  like 
that  be  inheritances  executory  may  be  defeated  by  defeafance  made^ 
either  at  that  time,  or  at  any  time  after ;  and  fo  the  law  is  cfjla-^ 
tutes^  recognizances^  obligations^  and  other  things  executory.  Co. 
Litt.  237.  a. 

XI.  Debt  upon^^ff^  ^^  defendant  pleaded,  that  after  making  But  Sum. 
At  bond,  VIZ.  m  the  fame  day  the  flatntiff  made  a  defeafance^  by  f|^*,j2^ 
which  he  pronafedj  that  if  before  fuch  a  day  be  did  not  produce  wit-  clegr'to  'the 
nejles^  to  prove  that  the  money  mentioned  in  the  condition  was  a  true  contrary, 
debtj  and  that  the  defendant,  before  the  making  the  bond,  bad  pro-  ^^u^^^^^ 
mifed  to  pay  it,  then  the  bond  (hould  be  void,  &c.    And  averred,  jlidnmiit, 
that  the  plaintiff  did  not  produce  an]^  witnefles,  &c.    And  upon  -onbiute, 
demurrer  to  this  plea,  judgment  was  given  by  Twifden  (Rainstord  ^'J^Jb^ 
and  Morton,  J*  faying  nothing,  and  Keeling  being  abfent)  for  the  dcicafaiiert 
plaintiff,  becaufe  the  defendant  had  pleaded  a  defeafance  made  afier  inM>«  after- 
the  making  the  bond^  and  fuch  defeafance  cannot  make  the  bond  1^*^;^^  ^ 
void ;  for  it  ought  to  be  made  at  the  fiune  time,  or  eodem  inftante  mon  pT^ 
the  bond  was  made.    2  Saund.  47.   Hill.  21  and  22  Car.  2.  tice,ai»d 
Fowell  V.  Forreft.  tm!^^, 

•nd  Cro.  E.  755.  For  a  deftaftiuf  h  BmHi  e^nMonat  ttUMp^  isd  •  rttt^e  it  stt  rnhfihte  dtfem* 
Ume*  I  aad  thq  difference  it  buweeA  a  thing  vefted,  tod  a  tiling  cxeoutory ;  ai  to  a  Icoffmcnt  of 
landi  the  condition  ought  to  be  contained  in  the  fame  decdt  or  in  another  fealed  at  the  (amt  time, 
otbcrwife  it  it  void  :  becaafe  hy  theffffmnUt  the  tfttte  •/ ihe  Uni  is  exfctagj  in  the  froffce;  h"*  ' 
hw4  or  JMdrmeni  are  hut  exetmteiry^  and  may  be  releafeil  or  defeated  at  any  lame  by  a  deed  fcalrd* 
Cfaoogh  not  dated  at  the  fame  time  with  the  bond  or  judgment,  and  (aya,  thia  ia  dear  law  withoat 
My  doubt  or  ambiguity,  though  on  a  fudden  tho  Coari  erroocoofly  miAook.  j^  «M  pve  judgment 
a»  before,    a  Saimd.  i?*- HiU.  at  ft  m  Car.  a.  B.  lU  foweU  v.  ToridL 
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49^  IMattttce^ 

Defcft&nec  of  a  hmA  omt  be  afiir  tie  mmtj^  U  4m%  at  wdl  «§  bcfott*  mA  Itieh  fttfpaBSoii  of  da 
vftioa  will  Mt  dcftroy  the  bond.     Per  Holt  Ch.  J.  Cumb.  laa,  184.  Trin.  i  W.  &  ML  in  B.  K. 

jLAon. Carth.  63,  64.     Aylofic  v.  Scrimplhire.    S.  C.  dc  S.  P.  aad  cited  3  H.  6.  \%,  b\ 

€0.  tiu.  ao;.  a9i.  Cio.  £.  755.  aod  a  Saaod.  47, 4t»  • 

(E)    To  one.    In  what  Cafe  it  (hall  be  to  others. 

Id.  Raym.  i.  tF  a  defeafiutce  be  to  one  of  thfe  parties,* it  is  to  all,  for  if  fe- 
sc!&s?p.  ^^^^  covenant  jointly  and  fevirallyy  a  defea&nce  to  one  of 

by  Holt  cb!  them  is  a  defeaiance  to  all  i  and  it  is  iitipoffible  to  defeat  as  to  one^ 
J.  ill  deli-  without  defeating  as  to  all  $  and  if  a  defea&nce  works  a  uleafe  and 
^in^n  of  difcharge^  a  dcfeafence  to  one  is  a  dcfeafance  to  all,  as  a  releafe  to 
ibc  Court,  one  is  a  releafe  to  all.  I2  Mod.  550,-  551.  Trin.  13  W.  3*' 
Lacy  V.  Kynafton. 


(P)     Wfiat.  amounts  to  it. 

J.  TF  a  man  grants  a  rent  to  J.  S.  infee^  and  the  grantee  by  ano^ 

J    ther  di^  grants  to  the  grantor^  that  if  the  fame  grantee  brings 

fuch  an  action  againji  the  grantor^  that  the  rent  Jball  cedfe  \  this  is 

no. condition,  but  it  is  a  good  defeafance,  and  (hall  ferve  as  well  ats 

a  condition.  Quod  nota.   Br.  Condition,  pi.  235*  cites  32  AiT.  i. 

2.  If  A.  releafes  ta  B,  all  bis  right  in  the  land  which  B,  has 
by  iijfeifm  made  to  A.  and  after  B.  grants  to  A.  that  if  he  pays  io/. 

r  ^ftj  1  at  fuch  a  day^  that  the  releafe  Jhall  be  void^  and  he  may  re-enter  i 
this  (hall  not  void  the  releafe,  becaufe  the  right  goes  (Imply  before, 
but  it  feems  clear,  that  if  the  condition  had  been  ih  the  releafe, 
that  {hen  the  condition  had  been  good*  Br.  Releafes,  pi.  39. 
cites  ^3  A(r.  I2«  per  Cur.    And  die  (ame  year,  pl.-44*  accord- 

3.  Where  releafe  is  fintpUj  and  indenture  of  defeafance  compre^ 
bends  a  condition  infaSl  alfo  upon  it,  there  if  the  releafe  and  indea- 
ture  of  defeasance  are  delivered  uno  inflantij  this  is  fufficient  upoa 
the  performance  of  the  defea(ance  to  defeat  the  releafe,  per  Tre« 
filian  an4  Wich.  quod  Curia  non  negavit,    Br,  Releafes,  pi.  39, 

•  cites  45  AflT.  12.  • 

4.  If  a  man  be  bound  in  an  oblipatian  of  100/.  and  the  obligei 
grants  to  him  by  his^deed^  that  he  will  not  fue  hinij  he  fliall  plead  this 
in  barr,  in  lieu  of  the  releafe,  per  Martin  ;  and  per  Babmeton  he 
fhall  have  thereof  a£lion  of  covenant  if  it  be  by  another  deeii  ^  {T 
it  be  contained  in  the  fana  obligation^  then  it  is  void^  and  Brookp 
fa3rs,  it  feems  to  be  law  that  it  is  void  in  fad  in  the  (ame  deed,  ^r 
it  is  repugnant^  and  (hall  void  all  the  force  of  the  obligation;  but 
by  another  deed,  a  man  may  difcharge  it  as  well  by  grant  as  above, 
as  by  releafe,  as  it  feems  dearly.  Br.  Defeasance,  pL  4.  cites  7 
H.  6.  43. 

«  Br.  Be-        5.  Debt  uDon  obligation,  the  defendant  pleaded  a  grant  of  the 

fearance,pl.p]^jntifF,  made  to  him  after  by  deed,  that  be  Jbould  not  be  fued^ 

&f bran'd     V^xe(l^  ^or  troubled  upon  the  obligation  •  before  Aftch.  and  chat, 

.  Braokc  ^     if  he  be  implcdded^  that  be  fhould  phad  iU  pfattt  ax  Wf  oejuittmuf^ 

an4 


0ad  that  tb/ $Uigatkn  Jbonli  h  voidf  and  per  Coningfby.and  &yt,tbatthe 
EUotj  it  is  a  good  bar,,  and  it  is  a'  rclcafc  in  the  hw ;   and  a  rclcafc  Ji^'^hSrU 
of  amonsj  or  of  right  for  an  hour,  is  (p  for  ever.    But  per  Moore  ii  t  good 
and  Tremajie  to  the  contrary,  ai^d  that  it  was  a  fparing|  for  the  <ieieaianc« 
time,  but  no  releafe.    And  Fii>eux  Ch,  J.  to  the  feme  mtent  at  {Sj^iaj'jJ^ 
firft,  and  that  it  founds  onlv  in  covenant^  and  that  if  the  party  by  reifoo 
breaJc  the  covenant,  he  ihall  have  only  an  a£lion  of  covenant*  i^***^' 
But  after  Fincua^  changed  his  opinion.    Br,  Barre^  pi.  5?,  cites  ^^^ 

91  H.  y.  23.  penaed,is 

gone  for    - 
«vcr ;  but  that  it  if  Tud,  tbtt  it  cmnot  etiare  at  n  reletfe  or  acquitttnce,  but  it  t  dcfeaftace  {by  ' 
thotk  words,  vis,  that  he  fliould  not  be  fucd,  iec.  before  Mich.] 

But  where  the  obligee  granted  by  deedt  that  the  obliflor  Jb»u/d  he  afptlit$d  mmf  dffi^rged  ff 
the  deht^  or  if  be  he  vfxtd  f  fued^  thmt  tU  o^/ij^aiiofi  Jbpuld  he  voidt^and  he  a*  art  acqidttamctf  the 
beft  opinion  was,  that  the  debt  was  gone,  and  that  thta  was  a  good  acquittance,  and  that  the  word* 
(if  he  be  vexed  or  fued,  it  ihall  be  void,)  4^  Aot  make  a  condition;  for  the  debt  ta  dificharged  by 
^be  fiift  wordat  ^ad  the  £itd  iaft  worda  came  too  late.    Br,  Dcfeafance,  pi.  i6,  citM  %x  U.  7*  ^t, 

6.  Jini  per  pineux,  there  is  a  iiffntna  hetwun  a  dife^fqnce  of 
an  obligation^  ^nd  a  condiiion  of  an  obligation }  for.  if  a  condition 
}>e  repugnant  to  the  ol^ligation,  it  is  void,  and  the  obligation  good* 
j/s  if  the  condition  be,  that  he  (hall  not  fue  the  9bligation,  this -is  ^ 
void  condition  i  yi  of  a  feoffment,  upon  condition  that  he  (hall  not  • 
take  the  profits,  the  condition  is  void,  but  here  4s  a  grant  to  Jiff  at 
^bi  obligation^  and  it  is  good  bv  way  of  defeafence,  though  it  be 
repugnant  to  the  obligation,  ana  therefore  by  him  this  grant  made 
fhe  obligation  void,  and  fo  Fineux,  Coningfby  and  Elliott,  contra 
Tremayle  and  Moore.    Br.  Barre,  pi.  52.  cites  21  H.  7.  23. 

7.  There  is  a  great  difference  between  a  promife  not  tofue^  and 
a  promife  to  forboar  to  Juo ;  for  the  firft  excludes  him  from  fuing 
at  ail,  but  the  Iaft  is  only  for  a  time.  Per  Peri«m  and  Fleming 
C)w.  ixo.  Pafch.  36  £liz.  in  Cain.  Scacc.  in  cafe  of  Sackford  v. 
philips. 

8.  And  per  Walmfley,  there  is  a  difierence  where  the  words  are* 
fpoki  by  plaintiffy  and  where  by  defendant.  For  if  plaintiff  feys,  I 
will  forbear  to  fue  you,  if  you  will  promife  to  pay  me,  and  upon 
this  the  defendant  makes  a  promife  accordingly ;  the  plaintiiF  ought 
never  to  fue.  But  if  defendant  only  fpeaks  the  words,  if  you  will 
ibrbear  ta  fae,  I  m\\\  promife  to  pay  vou,  and  the  plaintiff  agreed 

and  forbears  for  a  time  certain,  yet  ne  may  have  his  action  aftef-  [  494  ] 
wards.    Ow.  no.  in  S.  C. 

9.  A.  was  in  execution  on  a  ftatute  merchant,  at  the  fuit  of 
'B.  A.  (hews  certain  articles  between  him  and  B.  to  dijcharge  him 
of  the  (btitte,  and  prays  to  be  bailed,  but  denied ;  and  per  Cur. 
one  in  execution  ought  not  to  be  bailed  on  a  furmife,  and  die  ar- 
ticles are  not  fufficient  to  difcharge  him  of  the  execution.  But 
|iis  remedy  is  to  have  an  adion  of  covenant  upon  them.  Cro.  J« 
2i8.  pi.  7.  HiU«  6  Jac.  B.  R.    Beefton  v.  Robinfon. 

10.  B.  [the  plaintiff]  and  M.  were  bound  to  K*  and  JT.  males  . 
#  bond  to  At.  in  the  fum  of  lod.  that  if  M.  be  not  Jued  upon  tbf 
fir  A  bondj  then  the  bond  of  K*4o  M.  Jhall  be  void\   the  plaintiff 
idfeged,  that  K*  did  both  fue  him  and  M.  and  that  he  had  no  no^ 
dcQ  of  the  feco^d  l^ond^  that  b^  mi^ht  have  4piGaded  it,  ^  fo 
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pretends,  that  die  fecond  bond  flioold  be  a  defeaiance  of  die  ftft, 
and  Judgment  was  given  for  the  defendant.  BrownL  29.  Trm. 
13  Jac.    Bird  r«  Kirton. 

II.  in  grant  to  one  againft  whom  I  have  caufe  of  a£Hon,  that 

I  will  rntfite  him  withim  d  year^  this  is  no  fufpenfion  of  the  adioii. 

Brtdgm.  117,  Trin.  15  Jac.  in  cafe  of  Lee  v.  Wood,  cites  itaa 

hid  per  Brudenell,  21  H.  7.  30.  in  John  de  Pufetols  cafe,  upon 

irtiich  It  is  inferred,  that  it  is  to  be  obferved,  that  I  may  fue^  and 

die  other  is  put  U  bis  a^ion  pfcwinant. 

8K0W.  aso.       12.  A  letur  if  Uciiui  recited,  that  A.  had  right  in  an  'houfis^ 

Edilmdi*.    ^^  thereby  agreed  to  empower  B.  to  lell  it,  and  divide  the  monejr 

a.  c.  ar^*    among  the  cmitors  propordonably,  and  upmt  rtuitttf  fitch  fr§^ 

f^S'ch  P^^^^^^*  ^^^y  ^f}^4*  crtditmrs  JbouUgivi  J.  a  rtUajitfall  msi^ 

jl^chU  it  M  ^^U  ^^*    ^^  >^  ^1^^  further  agreed,  that  in  the  m§m  time^  md 

rddfeibttia  until  the  heufe  fltndi  he  feli^  emd  /rem  theneefertb  ajterj  the  find 

^*?f  ^TSiL  -'•  >**^  *^  '^  preficuted  orfited  at  law,  or  his  perfon  or  goods  mo- 

•u«rc  id,  if  lefted  by  any  of  the  faid  creditors  named  in  the  fatd  articles^  for 

here  bt  ra    any  thing  pafl,/fr^  p&nut  feliffienis  ff  exemratienis  iehiti  vei  deht-' 

UdT^     /#r«ai  tnlinm  perfmarum  as  (hall  b  fue  or  profecute,  &c.    Per 


«r  ^tisbe-    tot.  Cur.  diis  is  a  defeafance  and  no  releafe,  and  is  pleadable  in  iar. 
tiofi;  ad.     Cardi.  210.  Hill.  3  W.  &  M.  in  B.  R.    Carvil  v.  Edwaids. 
jomtsf.  j^    Where  two  deeds  are  made  at  the  Janu  tinUf  and  they  have 

8  c'!ai&  j'  »#  reference  the  §ne  te  the  sther^  they  (ball  not  be  confbued  as  de- 
'  feaiances.  12  Mod.  221.  Mich.  10  W.  3.  Cleyton  v.  Kinafton. 
ntwU  .  14.  Obligee  reciting  the  hotsA^  cevenemts  te  five  ebligar  harm-- 
f'^I^J^,  Itfff  it  is  an  abfohite  defeafance,  and  if  it  be  to  fiive  him  harmlefs 
tmI/j  in  •  *  on  a  contingency,  it  is  a  conditional  defeafance,  becauie  it  has  an 
bond,  anda  enprefs  relaiien  te  the  deed^  but  otherwife,  where  the  deed  is  oidy 
m^umt  ^^  indemnify  againft  all  covenants  heretofore  made^  or  hereafier 
of  them,  it  to  be  oiadt,  diis  does  not  deftroy  a  deed  made  at  die  fame  time« 
rcleafct  the  2  Salk.  574.  Pafch.  13  W.  3.  B.  IL    Cleyton  v.  Kynafton. 

leveral  at 

well  at  the  joint  lien.    Per  Holt  Ch.  J.  la  Mod.  415.    Lacy  v.  Kynaftoo.— -Ibid.  551.  &  C« 

Ld.  Rayn.       15,  A.  and  B.  are  Joindy  and  feverally  hennd  to  H. ;  H.  «miw 

f.?.'&&p.  '^"^^  ^^^'^  ^*  ^^^^'  J^^  ^*  ^^  ^^  "^  defeafance  as  to  B.  but  if 
Per  Holt  '  A.  only  had  been  bound,  fuch  covenant  had  been  a  defeafinciu 
>5*!l''-^°     2  Salk.  575.  in  cafe  of  Lacy  v.  Kinafton* 

the  opinion  of  the  Coart. 

A.  it  boond  by  hvnd  to  B.  and  B,  etvenuitt  not  ta  ^vf  it  tmfiOt  MJkch  e  tim,  it  U  m  d^fit^jmen 
but  if  he  (rant!  mot  to  fuo.  upon  it «/  4//,  it  It  a  rekafe.  Per  Holt  Cb«  J.  la  Mod.  4t  j.  Lacy  a^ 
Kynafton% 

But  a  defeafance  to  mjlrtimgtr  if  nat  good«  Ai  if  A.  be  bound  to  B.  in  a  certain  (bait  and  B.  co» 
venantt  and  granu  with  0.  a  (tranger  to  the  bond,  tbtit  if  A,  iU  fmth  m  thimgt  the  oUigmiimJtwM 
he  voidt  and  held,  that  it  could  not  be  a  good  defeaUnce.  la  M*d.54t.  Xacawof  JUey  v. 
KynaftoAt  dtci  a4  H .  8.    Br.  Bftranger  al  tait,  31. 

[  495  ]  '^'  ^**»'*^'  ™^^  bfjf.andB.  te  fave  C.  harmleA  it  not  a 
id)  Ravm.  defisaiance  of  a  cevenantj  wherein  A.  is  bound  te  pay  o.  a  fum  ef 
Rep.^,  ^^n^^  12  Mod.  548.  Trin.  13  W.  3.  Lacyv.Kynaftbn. 
foiireid  ael  '?•  Where  a  deed  intends  mutual  remedies^  it  is  not  to  be  con* 
cMdiafiy.  ftnied  a  defeafance^  12  Mod.  550.  In  cafe  of  Lacy  v.  Kynafton. 
184  The  neuttrj  ^defeafance  is^  ihai  upon  condition  peribhncd, 

cr 


wt  upm  fuch  and  (iich  tirms^  fbi  thing  u  h  dtfeOfancid  is  U  ttaft^ 
la  Mod*  550.    In  cafe  of  Lacy  v.  Kynafton. 

lo.  A  man  made  a  fnffnunt  in  fee  mtb  wsrrafitj  againjl  all  ^^^^* 
firfimsy  fi^fftt  by  nis  covenant,  grants  and  agrui  nvt  to  take  ad-^  pi!T  ind* 
vantage  of  this  wanranty,  and  then  he  is  impleaded  and  vouches  that  noc- 
tbe  feoffor,  he  may  plead  hii  covenant  in  bar  of  the  warranty;  y*<^||*n<l- 
bui  if  the  covenant  haA  been  mt  U  bring  a  warrantia  cbartstj  or  v^,o||t^ 
wt  to  voucby  then  it  had  been  a  covenant  only,  and  the  covenantor  feoffee'may 
hadi  other  remedy  and  ufe  left  him  of  his  warranty ;  and  the  cove-  ^^'^  rebuup 
nant  would  not  be  a  rdeafe  in  that  cafe,  becaufe  it  does  not  txcludt  %^^^ 
all  bis  romidf  upon  the  warranty*    12  Mod.  552.  Trin.  13  W.  3. 
In  cafe  of  liicy  v.  Kynafton. 

20.  Jf*  covenants  witb  B.  to  pay  him  300/.  for  the  ufe  of  A,  onfy"^'  C  cited 
fir  bor  life  i  and  covenant  was  brouriit  upon  this  and  breach  af-  c][,.'j^'^£ ^ 
figned,  mat  there  was  fo  much  of  me  300I.  arrear ;   defendant  Ra'ya. 
pleadsy  that  there  was  another  indenture  between  him  and  the  l^q>-6Qi. 
plaintiff /»r^  the  date,  or  delivery  of  the  covenant-deed  declared  f"^,   ** 
on  reciting  thefaid  covenant  and  agreement  for  the  payment  of  the  found  judg- 
300L  wherein  it  was  covenanted  and  agreed,  that  fo  long  as  A.  and  5*^"*-"7r: 
b&  tsnfe  did  co^babit,  the  papnent  of  the  300I.  JbouUcea/e,  and  f'^^lt  \ 
avers  thUtt  they  did  co^babit  for  the  time  die  utid  arrear  became  due  bcea  a  rtnt 
and^pleads  this  in  bar  of  the  firft  agreement }  and  there  are  exprefs  fi^y^^^^ 
words  that  tbo  payment  fiould  ceafe  during  the  co-babition  and  there  ^^^^^ 
had  been  no  great  harm  to  conftrue  this  as  a  releafe  of  the  arrear-  agrcrncBc 
ages  during  the  co-habition ;  but  yet  it  being  a  fum  in  grofs^  and  ^x  ^.jlT* ' 
the  covenant  temporary^  and  not  perpetual,  they  held  it  no  good  ^^Jkouid 
bar.    Per  Holt  Ch.  J.  12  Mod.  552.  Trin.  13  W.  3.  cites  %  n^htfmS 
Vent  217.    Gawden  v.  Draper.  5|^*»« 


f&rfuch  m  tlmt^  that  would  amount  to  a  grant  of  the  rent  for  fo  long,  and  iC  would  in  that  cafe  craft 
««d  rcTtve  again,  hn  $bh  ttmr  m  fum  In  gnft ;  and  though  it  waa  dcfeafible,  jti  becaufe  it  waa  99$ 
tMtinfy  difffuKtiy  they  would  not  allow  a  fiabfequeot  temporary  agrccmcu  Co  be  a  rekafc  of  vt^ 
Per  Holt  Ch.  J.  IB  M^.  ^^.    la  caie  of  LKy  v.  KynaAoo. 

^i.  In  debt  on  an' obligation,  the  defendant  pleaded  in  bar,  that 

it  was  given  for  compounding  felony;  on  a  demurrer  it  was  in*' 

yfifted,  that  this  was  contrary  to  the  import  and  condition  of  the 

bond,  and  after  fome  doubts  it  was  adjudged  per  tot.  Cur.  for  the 

plaintiff;  and  by  Fortefcue  a  parol  zgctcment  can  no  more  be  Cet 

SI  agaii^  a  bond^  than  ajurol  defea&ice  can  againft  ^Jingle  b\M. 
ib&  75^  Trin.  2  &  3  (xeo.  2.  C  B.    Andrews  v.  £aton« 

(G)    Pleading.      •      • 

I.  TT7HES;E  dibt  is  brought  upon  an  obligation  of  lool.  the  % 

W     plaintiff' /hews  the  indenture  of  defeafance  provins  itp 
and  not  ibo  obligation^  the  aftion  lies  not^  per  fielke.    Br.  Moa«  # 

flians,  pi.  38.  cites  42  £.  3.  18. 

2.  In  debt  die  defendant  pleaded  defeaCmce  to  difcbarge  the 
plaintiff  of  xool.  againft  A.  B.  diat  then,  &c.  He  ought  to  Jbem 
W  i0  has  difibttrgid  him  b/  releafci  acquittance,  payment,  or 

otherwi(e« 


odierwiTe^  per  jfudictum.     Br.  Dette.    pi.   104.    dtes  35  tfi 

6.  10. 
B.  c.  cited  #3,  Where  a  bond  is  mwity  and  after  a  defeafance  is  made  thereof, 
l^cmh^^  iF  he  pays  a  lefler  Cum^  &c.  there  if  he  pleads  the  defeafance  and 
64.— s.  P.  the  tindgr  pf  the  leffir  fum^  hb  nteds  not  fa]r  t§ut  temfs  prjfi ;  for 
held  per  by  the  tender  he  was  difcharged  of  ail.  But  odierwife  of  an  ob- 
£iiy  "oi  ligation  with  condition  to  pay  a  lefs  fum.  Cro,  £•  755.  pi.  i6* 
myns*iRep.  Pafch.  \^  Eliz.  C.  B.    Cotton  V*  Cliftoiu 

j68.  Trin. 

at  Geo.  a.  C*  B.    Trevct  v.  Aiifua. 

4*.  Debt  upon  hond  conditioned  u  pay  fiiieral  fums  on  fiveraf 
*  dajsy  the  defendant  pliadii  payment  rf^ii  the  fums  dut  before  fueh 
a  day^at  which  day  tb€  plaintiff  per  Jcriptum  fuum  figned  undgr  hit 
handf  which  the  defendant  profert  hie  in  curia,  agreed  to  defer  tbo 
payment  of  the  refidue  till  a  farther  day  not  yet  come  \  and  upon 
a  demurrer  to  this  plea,  it  was  adjudged  iU.becaufe  this  a&ion 
being  founded  on  a  deed,  there  cannot  be  a  defeaiance  made  thereof 
without  a  deed,  and  fcriptum  (ub  manu  doth  not  imply  a  deed*. 
3  Lev.  234.  Trin.  i  Jac.  2.  C.  B.    Blemerhaflet  v.  Pierfon.  ^ 
M.  Riym.       ^,  Where  a  provifo  goes  by  way  of  defeafiince  of  a  dlptnmtt% 
sjc*  Jnd     *^  ™"^  ^  pleaded  on  the  other  fide,  othcrwife,  where  by  way  of 
the4hoie     explanation,  or  reftri&ibn  of  the  covenant;   p^r  Holt  Ch.J.  a 
Court  held    Salk.  574.  pi.  a*  Hill.  lo  W.  3.  B,  R.    Cleyton  v.  Kinaftoa* 

that  where  •//-r    «-  .     ^  j 

Che  provifo  if  by  way  of  defeafaDCC  it  ought  to  be  pleaded  by  bim  that  uka  advantage  of  it. 

6.  A.  entered  into  a  bond  to  B.  conditioned /^r  payment  of^/ol^ 
afterwards  B.  agreed  and  entered  into  a  covenant^  that  if  ir.  (thi 
defendant)  pay  y.  in  the  pound  for  every  aoj.  due  to  the  plaintiff 
from  the  defendant,  and  fo  at  .the  (ame  rate,  for  every  greater  or 
leflfer  fum  Chi^  tos,  on  or  before  the  25th  of  December,  tbo  pledu" 
tiff  Jhould  and  would  accept  the  fame  in  difiharge  of  aUfumSj  as  then 
werey  pr.on.the  .i^th  of  Deamber  Jhould  be^  due  from  the  defendant 
to  the  plaintiff.  The  Ch.  Jufticc  delivered  the  opinion  of  the 
wRole  Court  for  the  defendant ;  that  this  is  a  defeafence  to  thi^ 
bond  and  fufficiently  relates  .to  it;  for  it  is  not  neceffary  to  recit^ 
the  bondf  no  more  than  where  a  power  of  revocation  is  infcrted  in 
a  deed ;  a  revocation  by  a  fubfequcnt  deed  is  good9  though  it  does 
ndt  recite  or  mention  the  power,-  or  in  direft  wofds  refePtoit« 
Comyns^s  Rep.  569,  570.  Trin.  11  Geo.  2.  C  B.  Treverr. 
Angus.  '  •  *  .  .     '^ 

For  more%DefSrance,  See  CBnWtfflWJf,  Cobettttntj*,  (CWtfJ^i 
^  flCjCtinffUifll^nvIlt,  IRrteaCe,  WiUfS,  And  other  proper  Titles* 
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•  Defnscc 
comet h  ot 
the  word 
(dcfcndo) 
/o  ^alied 
from  the 
i— i— — W— ■■  wanner  ^f 

^•1    *'       the  fUaJfng 

-    vii.Pr«di^ 

A.  B.  ^^^ 

(A)     In  Pleadings.     Nbceffary  in  What  Cafes.    j?.l"^*- 

&c.  for  ex* 

ASSISE  9f  nufance  vitvnti/I  h/ori  tbg  juliitts  in  hank,  the  '^^f^^i"  *  .J 

defendant  made  defence  and  pleaded.    £r.  Defence9  pi.  2«  aaioa 
Cites  46  £.  3.  23.1^  ^'^J'^^'^J^L 

C.  D*  defcndie  vim  A  injuriinr^Mffiyk  ^c.    £)  </«iirM  9  fnkfuid  plod  ff/e  defiaidere  deAei,  &e» 
^o.  Liu.  197.  b. 

Iq  aJSff  of  mufitnce^  the  defendant  n/enit  &  defendU^  &c,  but  does  not  Jbevt  wA^f*  but  it  feem» 
du^lt  thit  ihall  be  intfnded  vim  &  injuriamt  &c,  and  To  note  the  diverfity  between  drTence  in  ■(file  1 

of  nufaMc  and  ia  ai&l'e  of  land,  rent,  and  the  like.    Br.  DeCience»  pi.  19.  citei  46  AfT.  9. 

2;  Contra  it  fcems' before  juflices  ofajjifi ;  for  the  pleading  in  *  t 

affife  of  nuiance  before  Juftices  of  ailife,  and  before  the  juft ices  of 
Bank  much  varies.    Br.  Defence,  pi.  2.  cites  46  E.  3.  23.  < 

3.  Praecipe  quod  reddat ;   at  the  grand  cape  the  demandant  re-  **'•  Ann* 
le^ed  tbe  difaulty  and  counted  againft  the  tenant.     Rolf  defended  ^e"ne, 
tort  and  force  and  demanded  judgment ,  if  tbe  Court  would  take  pi.  iildtes  1 

conufance,  and  pleaded  ancient  demefne^  &c«     Br.  Defence,  pi.  5.  ^-  ^- 
cites  8  H.  6.  I.  #     '  A 

4*  Note  per  Fortefcue,  arguendo  in  attaint,  that  in  ajpfe,  dower ^  Br.Dcfeoc^         ' 
per  qua  fervitla  and  attaint y  a  man  (hall  not  make  defence,  and  fo  P**  ^a- 
fbems  by  the  entries  no  more  in  affife  of  mortdanceftor,  than  in 
affife  of  novel  dijfeijtn,  as  it  feems  bv  the  entries ;   and  fee  elfe- 
where,  that  m  Jcire  facias  the  defendant  (hall  not  make  defence, 
bitt  the  aforefaid  J.  B.  venit  if  dicit,  &c.  and  fi  pleads  in  bar» 
Br.  Defence,. pi.  i.  citqs  34  H.  6.  33. 
•   5.  Note,  that  in  aj/ife  and  fcire  facias  there  is  not  any  defence.  S.  P.  nor  t 

Br.  Defence,  pi.  IC.  iaatiacif.  . 

prQ&iiitloM,    Br.  Defence,  pi.  at* 

.  6>  In  etj^e  of  darrein  prefentm^nt,  and  in  affll  of  %rtdanceJlor^ 
there  i$  no  defence ;   contra  in  affiie  of  nufance.    Br.  Defence^ 

pl.4B- 

7.  In  this  defence  there  be  three  parts  to  be  confidered.    Firft,  Coke  faya 
when  he  defends  the  wrong  and  the  force,  this  has  a  double  effeCl,  gjnn'j'*** 
Viz.  t9,  make  himfelf  party  to  the  matter  5    and  this  is  the  reafon  plead  to  iW 
that  the  defendant  m  this  and  the  like  adions  can  plead  no  plea  at  jurifdiaioA 
ftU  before  he  makes  himfelf  party  by  this  part  of  the  defence,  as  it  "^^ 
appears  here  bj  Littleton,  that  if*^  the  defendant  will  plead  in  difa-  defence  but 

Ml^  ^f^be  perfon  of  tbe  plaintiff  he  muft  firft  make  himfelf  party  tbia  mie  ia 

^  '  "^   j,y  not  law  |e— 


^98  DeOmce; 

"^^  «>-  bjr  Ass  part  of  the  ciefencei  neither  can  he  ^&«if /«  this  jmrifEOim 
m^mly^  ^lAf  rwrf  widiout  this  part  of  the  defence.    Co.  Litt.  127.  b. 

coiM  and  by  vcbH  ft  dicit.  cfitt  the  lands  ire  aacicBt  dcmcfoe,  and  it-ia  food  wttboot  mofe  hfiog* 
9u  Po%»el^  J.  14.  Raya.  Rep.  117.  Mich«  S  W.  3.  in  cafe  of  Bfittai  v.  Gndw* 

Utnjpafi       vg.  2(fly,  By  Ae4/{/>«r/ 9/" /i^/i^imtfrn,  he  affirms  that  die  pU^ 
iaih^the    ^^  ^  ^^  ^  ^"^  ^  (vpon  juft  caufcj  to  recover  damages.    Co» 

aefeodant     Lltt.  X27.  b. 

and  force,  and.  6tmi&UjmJrmentJi  atris  e9gtnfkift  vutt ;  fi^  ht  (ayt,  tbttt  hi  Ufarfm  rf  B,  where 
Jkc.  mmd  tmk  at  eiihet*  And  fie  vide,  that  he  who  pleads  to  the  joriididioBt  (haUde<ad  the  tort 
andCorca,buKno(UMdaiBi^Ceti  iMthUwiUafiraithe  jusUdifiaoo,  fir.  Delicacci  pL  S*  gim  39 
fi.a.23. 

9*  3dly,  And  by  the  laft  part^  vis.  and  all  that  wbici  h  mght 
U  difind^  when  and  whtre  hi  ougbt^  he  affima  tbi  juri/diffimt  of 
the  Court.  £t  fie  de  fimilibus.  And  of  uu^  i^effi^  is  it  for  the 
tenant^  or  defendant  to  make  a  lawful  de^Bce  as  albeit  he  9ffeMX%9 
and  pleads  a  fufficient  bar  without  making  defence^  yet  judgment 
Iball  be  given  againft  him.    Co.  Litt.  127.  b. 

10.  In  tUading  gxc9mmunicaU9n  in  the  plaintiff^  Hale  Gh.  J. 
dottbted»  it  defendant  ought  not  to  have  made  (bme  kind  of  defence 
though  no  fell  defence  is  to  be  made.  Vent.  222.  Trin.  24 
Car.  2.  B.  R.    Jay  v.  Bond. 

1 1.  Tn  ajfumpfa  on  a  bill  of  exchange,  die  defendant  pUadid  in 
bar  without  difencij  and  upon  a  genend  demurrer  this  was  ob* 

JeAed,  and  the  queftion  was,  if  this  was  matter  of  form,  and  fo 
aided  by  die  gemral  dimurrer.    And  prima  fecie  the  Court  was 
of  opinion,  that  this  was  matter  of  fubftance ;   becaufe  the  de- 
fendant is  not  party  to  the  a&ion  without  defence;  but  after 
^  having  confulted  the  judges  of  B.  R.  vi^ere  it  has  been  a  long 

time  held  matter  of  form,  they  agreed  that  it  was  aided  by  the 
general  demurrer,  though  at  the  fame  dme  they  feemed  to  comply 
with  that  opinion,  rather  than  to  approve  it  with  their  own  judg* 
ments,  to  die  end  that  there  might  be  a  conformity  between  die 
two  courts.    Ld.  Raym.  Rep.  282.  Mich.  9  W.  3.    Bellafis  v. 
Hefter. 
l^?.3tev.      12.  In  eje£hnent  the  defendant  venitfst  diciu  tbat  tbi  tawd  it 
nSXar/iu'  ^^^^^^  denuffu^  without  making  any  deftnee  \   to  this  there  was  a 
^lUnealc  fpecial  demurrer.    £t  per  Holt  Oh.  J.    The  plaintiff  tm^t  have 
^  Blorth  V.  refufed  the  plea  for  want  of  a  defence ;  but  if  he  naivn  tbi  plea 
Ca?.ndthe  ^'  ^^^'V  ^  defence^-   If  one  plead  oudawry,  he  ought  to  plead  it 
precedeoist  fub  pede  fi^i,  and  if  he  does  not  fo  plead  it,  the  pbundff  aday 
where anci-  refiife  it;  but  if  he  accepts  the  plea  he  ihaU  not  demur  lor  that 
^%^^  caufc ;  for  it  is  well  enough  if  he  allows  it     X  Salk.  217.  Pafolu 
cd,  lome-     4  W.  and  M.  in  B.  R.    Ferrer  v*  Miller. 

lifnei  with 

defence,  and  fomrtimes  without  tt,  prove  only,  tlul  it  may  be  weU  pleaded  with  dcfencei  bat  does 
not  prove  that  it  may  not  be  plcadra  without  deteocc ;  and  tbereapon  the  plea  wkboiit  dcfeooa 
|ras  ruled  good. 

Show.  386.  Farrers  V.  Miller.  S.  C.  adjudged  aceordtngly.—- <-S.  C.  dted  Arg.  M  the  afeof 
Fcsncr  v.  Miller.  Ld.  Ravfls.  Rep.  117.  That  defendant  venit  h.  dcreodk  via  ft  ia^nriaa^  (bat 
^uando  wai  not  to)  dec  uia  be  pleaded  ancient  dcmelfie»  sad  bcid  good. 

(B)    Tht 


E>effnce»  498+ 

(fe)    The  Manner.    And  in  what  Anions* 


T 


'N  appeal  of  mefhems  the  defendant  defendit  vim  ^  injuriam^  Brown't 
and  all  feUnies  and  appeals  of  mayhem^  and  whatever  is  ^°*^'  ^* 
contra  pacem  domini  regis^  cor  on  am  \Sf  dignitatem  fuam,     Br»  De- 
fence, pi.  18.  cites  40  Aff.  9.  *r499l 

2,  In  trefpafi  the  defendant  defended  tort  and  force^  and  demanded  in  ircipai* 
judgment  if  hi  Jball  he  anfwered\  for  he  was  his  villein^  and '^^^"^J^^ 
Jkewed  how^  &c.     And  fo  fee  that  he  did  not  make  full  dJrence  ^tht^/on 
when  he  pleaded  to  ♦  the  perfon^  and  did  not  fay  haec  verba  quando^  dfftnded 
&c.  for  this  goes  to  the  damages,  and  is  f till  defence.     Br.  Defence,  T^  *T^ 

pi.  21.  cites  40  E.  3. 36.  aty::: 

vir.   %//j9f  ^ 
iMJmrUmt  but  did  mt  fay  quand^^  &c.     And  To  fee,  that  he  who  pleadt  to  the  perron  fhall  00 1 

make  full  defence.    Br.  DefencC|  pi.  ift.  cites  35  H.  6. Br.  Nonabiliiic,  pL  47.  /bii)  cite*  ia 

H.6.  X8.S.P.  accordiMly.  r    t     \     t  4 

Defenee  upon  vUifnafppifmdgd  it,  quod  defendens,  ven,  df  defe/rd*  vim  df  iMjurUmt  Sec,  and  dt» 
m*tided judgmenu    Br.  DctcaclPpl.  29. 

3.  In  trefpafs^  the  defendant  defended  tort  and  force  and  pro-  Heath't 
teJlanJk^  that  the  plaintiff  is  his  villeiny  pro  placito  that  the  defend-^  ckes's*  C 

ant  is  a  countefs  not  named  count efs  ;   judgment  of  the  writ ;    per  ibid.' 

Fultborp,  firft  you  ought  to  have  made  full  defence,  and  then  to  >6-  ^•«yt, 
take  the  villeinage  by  proteftation  ;    per  Newton,  no,  for  full  de-  p "  ^^ 

fence  would  affirm  the  plaintiff  a  per  fan  able,  and  then  the  protejla-  in  cafe  of 
iion  voidy  and  before  defence  a  man  can*t  take  prGieJlation  \  for  be^  Grajftock 
fore  defence  a  man  is  a  firanger  to  the  a^iori.  But  per  Howfter  J^j/^"*'  *** 
prothonotary  the  ufe  has  been  in  fuch  cafe  to  make  prote/lation  mcntali^ct, 
before  the  defence^  and  then  to  make  fu /I  defence' \  and  June  thought  »'  »  <»'d, 
this  form  good ;  quod  nota  of  proteftation  before  defence,  Br.  l^J'  *  P'*** 
Defence,  pi.  9.  cites  14  H.  0.  10.  a  f^vingor  ' 

exc'uiiiu^ 
•f  a  concIufioO)  and  (by  that  book)  ought  to  be  after  the  defence,  which  is  (in  that  point)  left 

of  21  H.  "     '        '  •  

teftamcn 
if  he  made  no  teftament,  he  could  make  no  executor. 


doubtful  by  the  book  of  21  H.  6.  t6.  and  may  not  be  contrary  tu  itfelf,  or  double.  As  proielU 
■ndo  that  he  made  no  teftament,  pro  placito,  that  he  made  not  the  pl^iutiff  bis  executor;  bccaufc 
if  he  made  no  teftament,  he  could  make  no  executor. 


4*  In  writ  ofrighty  the  form  in  writ  is  after  the  count  rehearfed  Heath's 
to  make  defence  de  novoy  and  then  to  vouch  over  or  plead  in  bar ;  ^iu*  s!  C. 
and  the  fame  form  is  where  the  demandant  replies  to  the  far,  the 
defendant  ought  to  make  defence,  and  then  to  anjwer  to  the  title^  &c.- 
Br.  Defence,  pi.  7.  cites  21  H.  6.  26.  per  Newton. 

5«  He  who  pleads  villenage  to  the  perfon  of  the  plaintiff  or  de^  Br.  De- 
fendant  cannot  tm\it  full  defence,  but  Jhall  defend  tot  t  and  force  ^'"C'»pl-«>» 
anly,  and  demand  judgment  if  he  Jl>all  be  anfwered,     Br.  Defence, 
pL  II.  cites  Litt.  Tenures  tit.  Villenage.  • 

6.  In  maintenance  the  defence  is  ven'  i^  defend*  vim  Iff  injur*  Brown'i 
&c.  fer  quicguidy  &C,  and  the  fame  in  action  up^n  the  p.atute  ^y  Anal.  6.} 
labourers ;  for  thefe  are  aSiions  uponflatute.     Br.  Defence,  pL  23. 

7.  Vouchee  defends  thus,  viz.  At  prad'  A.  B.  ut  tenens  per  warr^  Heath's 
fuam  defend*  jus fuum  fuando,  &c.    Br.  Defence,  pi.  24,  adJV*  c 

Brown's  Anal.  97. 

Vot.  VII.  O  o  8.  lo 


t>, 


49$  t)lftt(C€« 

8.  In  riif§  di  ratUnahilt  parti  ven^  it  diftnJP  nint^  ice*  Bf. 
Defence)  pi.  25.  .... 

9«  And  in  writ  of  parttdpatiom  fadinJa^  Vin*  it  defend*  vim  it 
injuriem  qumtdi^  &c<  and  ikotjusfkum  ;  for  no  land  i^  kt  demand. 
Br.  Defence,  pi.  25.  (bis) 

10.  In  blU  $f  deh^  veiC  bf  defevit  vim  tt  injuriam  and  does  not 
fiiy  quandi^  &c.     Br.  Defence,  pi.  26. 

11.  RatiMakilibus  Efliveriis^  defendant  Vinf  fi  drfend^  vimbf 
injuriam  quandoy  tec.     fir.  Defence,  pi.  27* 

I2«  In  a^iiM  ypin  Jlatuie^  vm*  kf  d^ifuT  vim  &  in;uri4tm^  &c« 
&  quicOtiid^  i^c.  pnmunire  fac* .     Br.  Defence,  pi.  30. 

134  In  ncapttoff  averiarum  V€ft  iS  difetuP  vim  &  injuriam 
quandij  &c«  l^  quicquid^  iic.  fi  in  forger  difaitSy  and  in  canfpiracj. 
Br.  Defence,  pi.  31* 
r  too  1       <4*  I"  ratiinabili  parte  hmram  venit  if  defondit  vim  (f  injuriam 

quemdoy  &c.    Br.  Defence,  pi.  32.  / 

S.  P.  Br,  15.  In  writ  of  inirufian^  and  every  preneipe  qmd  reddat,  venit  V 
^L^ta  **  rf{//wjVytt/yi/«m  quandoy  &c.  and  tbi  Jame  tn  ad  terminum  pti  fret* 
^  ^'        teriit.     Br.  Defence,  pi.  33. 

]6.  S$  in  writ  rf avowry.     Br.  Defence,  pT.  34. 
^m^  17.  In  efcheaty  venit  ii  defendit  jus  fuum  quandoj  &c.    Bt.  De- 

^^       fence,  ©1.35. 

(?  1^'  18.  In  quan  hnpidit  venit  (f  defendit  vim  (^  injuriam  quanAf 

'^^         &c.     And  the  fame  in  warrafitia  coartee.     Br.  Defence,  pi.  36.^ 

^^^3.*  19.  And  in  all  aliens  if  contempt  venit  i^  defendit  vim  W  inju^ 

riam  if  omnem  contemptum  if  quicjuidj  &c.  and  tie  fame  iti  pramu^ 

nire*    Br.  Defence,  pi.  37, 

In  dctinOT        20.  In  ditinui  if  ebarters^  venit  if  defendit  vim  If  injuriam 

tlflM^.  ?»«»*»  ^-    Bf •  ^^fc'^^.  Pl-  38. 

mnt  defended  tort  and  fmree  and  m«m»ret  >nd  pleaded  to  the  jurifdiftion/ bcciufe  xhit  fand  h  the 
tifirter  h  \tfitbm  the  cltr^mefrte^  and  it  was  admitted  a  good  defence,  and  therefore  it  frems,  ibat 
htjhall  mot  mmke  Ml  defence  if  be  will  plead  to  the  jurifdiftion,  but  it  was  not  adjudged  if  tbc 
plea  be  good  to  the  jonMi^Hon  in  this  cafe^  Br.  JurifdiAioflf  pl.  36.  chfii  t  H.  61  22.  Br.  De* 
fcnsc,  pl*  \*  citcf  7  U.  6.  as.  S.  Pr  and  fecua  tobc  S.  C. 

21.  And  in  fermidm^  venit  if  defendit  jus  fuum  quandoy  &Cr 
Br.  Defence,  pi.  38. 

22.  In  qua  jure^  venit  if  defendit  vim  if  injuriam  fuanda^  &c« 
fir.  Defence,  pl.  39. 

/n  nttfivQ  23.  In  native  babendo^  veff  if  defend"  jus  paaa  if  eamem  nativi' 
iSr^i)**^  /^//w  qaandcj         Br.  Defence,  pl.  40. 

defended  frt  andfvrre  end  all  mumerj  eftA^^it^  ftc»    %t.  Defence,  pl.  6.  cices  if  U.  6.  5a.  S»  P* 

-^Br.  Defence,  pU  16.  citca  S.  C. 

24.  In  ne  injufie  ViXis^  Viff  if  defeneP  vim  if  injuriam  quandiy 
ice.    Br.  Defence,  pl.  41. 

25.  In  ije^ione  ctiftodiecy  vetf  if  defeni  vim  if  injuriam  quande, 
ice.    Br.  Defence,  pl.  42. 

26.  In  ratienabilibus  divifis^  veff  if  defemT  jus  per  nemen^  Sec* 
quandoy  ice.    Br.  Defence,  pL  43. 

27.  Adion  upon  the  cafoj  ven'  if  defend'  vim  if  injuriam  quan^ 
dof  oec.    Br.  Defence,  pl.  44, 

.     28.  MiGi 


^i.  ReSfo  fuantb  Dofmniis  nmlftt  curiam  fuam^  vtn*  (f  Je/encT 
Jns  prat  patentis  ii  feifininn  ijus  quandd^  &c.  viz.  qilando  petens 
narr*  de  reifma  propria  &  Mutrtj  &c.  (sf  qukquid^  &c.  and  efpecially 
di  titC  pr^t  cumptrtiff  ut  de  ftod^  6r  juriy  Stc.  Br.  Defence, 
pi.  45. 

29.  Vouchee  In  a  count  upon  a  writ  of  right  of  advowion  makes 
his  defence  iti  this  forn),  viz.  At  praJi^us  Thorm%  tenens  per  war* 
rantiamfuam  defendit  Jus  pradi^i  Sinunis  i^  feijindm  fuam  quando^ 
tic.  Et  MuMy  tie.  Et  quicquidj  &c.  Et  maxime  de  advocathm 
prddUf  ui  defiod9  bf  juri^  (ic.    Brown's  Anal.  7. 


(C)    What  may  be  pleaded  after  Defence  made.    [  Soi  ] 

I.  ^'T^HE  tenant  after  defence  made  may  fay  that  the  grand  cape 

X      was  not  ferved^  die,  but  not  after  any  other  plea  pleaded* 

Thtl.  Dig.  201.  Lib.  14.  cap.  i«  S.  i.  cites  Mich.  22  E.  3.  18. 

2»  After  defence  6f  damages  done^  and  after  hearing  of  the  writ, 
the  dcfend«int  may  fay,  that  the  plaintiff  is  a  monk  profejfgd^  and  feme 
defendant  may  fajy  that  flye  is  covert  of  hdron.  Theh  Dig.  203. 
Lib.  14.  cap.  I.  S.  2.  cites  Mill.  44  £.  3.  4.  &  32  H.  6.  27. 

3.  In  fuare  in^dit^  the  defendant  defended  the  tort,  and  force, 
and  damages,  and  demanded  oyer  of  the  writ,  and  pleaded  that  the 
plaintiff  is  a  chanon  profeffed^  judgment,  if  he  (nail  be  anfwered,  and 
the  plaintiff  replied^  becaufe  foe  has  made  a  full  defence  and  has  had 
Oijer  of  the  wrtt^  judgment,  if  he  Jhall  fay  nonabiltty  to  the  perfon 
after  \  for  after  fuch  matter  in  adion  againft  a  feme  (be  (hail  not 
iay  that  (he  is  covert  baron,  which  Caund.  exprefsly  denied,  and 
faid,  that  (he  (hall  have  the  plea.  And  per  Cur.  this  plea  is  to  the 
«^M«,  and  al(b  nonability  of  the  perfon,  therefore  anfwer,  by  which 
he  (aid,  that  fuch  a  prior  is  patron  of  the  vicarage  of  B.  where  the 
plaintiff  is  vicar^  and  have  ufed  time  out  of  mind  to  prefent  one  of 
their  cbanonsj  and  fuch  chanon  fo  prefented  vicar  has  teen  perpetual 
and  not  temoveaUe^  and  have  impteaaed  and  been  impleaded  time  out 
of  mind.  Judgment,  and  the  beft  opinion  waS|  that  he  is  not  by 
Uiis  di(charged  of  his  profeffion  but  only  of  his  obedience,  and  that 
in  this  cafe  he  is  a  perfon  able  to  have  all  aAions  touching  this 
Vicarid^e,  but  this  quare  impedit  was  ufed  upon  a  grant  made  to 
the  plamtiff  of  another  advowfon,  therefore  quaere  as  here  \  for  it 
Waft  agreed,  that  he  may  be  eleAed  prior  of  the  (irft  houfe  at  an 
tvoidsuice.  And  per  Finch,  if  a  nun  recovers  the  patronage,  where 
he  is  vicar,  againft  the  prior,  be  (hall  return  to  bis  houfe,  and  (hall 
be  obedient  a^n*    Br.  Nonabilitie,  ])I.  cites  44  £.  z.  4. 

4*  It  is  6ia,  that  the  defendant  after  defence  made  (hall  plead  After  mc 
fii^fmer.    Thd.  Dig.  203.  Lib.  14.  cap.  i.-  8.  j.  <^ltc$  Trin.  J^i^*^"* 

2  H.  6.  I  J.  dcfmdane 


pkad  mlMimr,  tr  tUi  he  h  mbiding  at  mmetber  v/V/,  &c«  Bot  in  fuch  care  he  ooi^  ftt  make  fpedal 
defence  la  Uich  form,  via.  yo«  have  here  W.  who  is  fucd  by  iiadie«  &c.  Fee  Cur.  TbcL  a»j« 
lib.  If.  wp.  1,  8.  3.  citci  Micb.  tg  H.  6. 1.  a. 

O  o  2  5*  In 


501  ©eftttce^ 

5*  tn  praecipe  quod  rcddat,  the  defendant  made  defence,  and  ii^ 

manded  the  vinv^  he  (hall  not  plead  to  the  jurifdi^ion  upon  the  view^ 
but  (hall  have  it  to  the  writ,  if  the  land  lies  in  IVales^  but  otherwife 
It  fecms  of  ancient  dcmefne.    6r,  Defence,  pi.  13.  cites  7  H.  6.  36. 

6.  In  tramunire^  the  tenant  defendit  vim  &  injuriam  and  de- 
rnanded  judgment^  if  the  Court  would  take  conufanee^  and  alleged  the 
metier  to  he  in  Chefler^  which  is  a  county  palatine.  Br.  Defence, 
pL  14.  cites  8  H.  6.  3. 

7.  Super fedeas  of  privilege  in  Chancery  was  allowed  by  award 
after  defence  made  ;  for  it  feems  that  there  is  great  difference  be- 
tween pleading  to  the  jurifdic^ion  and  fuperfedeas  of  privilege. 
Br.  Defence,  pi.  17.  cites  19  H.  6.  32.  &  3  H.  6.  30. 

C  50Z  "]       8.  After  full  defence  njadc>  the  defendant  cannot  fay,  that  the 
The  rfiffer-  plaintiff  is  his  villein^  or  is  outlaivedy  in  difability  of  his  perfon,  but 
cr.-c  is,        he  may  plead  fuch  plea  to  the  adion,     Thel.  Dig.  203.  Lib,  I4« 
^wlVi'n     ^^P-  J-  S.  4.  cites  Hill.  32  H.  6.  27.     Quare. 

ti:f.:H.':ty  cf  the perfir,  as  alien,  cncrnVf  outlawry,  &c.  it  cannot  be  pleaded  after  full  defence,  be. 
caufc  u  is  rcf-.gn'nt,  for  by  the  full  defence  ihc  defendant  has  admitted  the  platntifF  able  to  re- 
cover damapf's,  but  ohrr  pleat  in  abatement  may  be  pleaded  after  full  defence;  fo»a  full  defence 
i)c\er  admirs  an  ill  writ.  Per  Powell  J.  Ld.  Raym.  Rep.  117.  Mich.  8  W.  3.  in  cafe  of  Britton 
V*  Giadoii* 

S,P.  faid  g,  Trefpafs  of  Jheafs^  the  other  jujtified  as  parfon  and  pleadid  to 

7yri  a  Mod.  '*'  jurtjdiaion^  and  it  appears  by  Littleton  there,  that  if  a  man 
235..  Mich*,  makes  full  defence^  he  cannot  plead  to  the  jurifdi^ion  after.  Br. 
20  w.  3       Defence,  pi.  20.  cites  I  E.  4.  15. 

in  ca'e  of  '   *^  T       J 

Cleik  V.  Sutler ;  but  curia  advifare  vult. 

S.  c  rlicd  10.  Mifnofmer  fhall  be  alleged  before  defence^  and  then  flyall  mait 
Max.  ac.—  ^^ft^^^t  and Jhall Jhcv)  the  certainty  of  the  mifnofmer.    Br.  Defence, 

Brown's         pi.  4^« 
An^l.';. 

S.  P.  hut,  whether  one  fh^ll  take  hh  proteftailon  before  or  after  defence,  dubitatur..  General 

drfcnce  is  a  conclufion  to  plead  mtf newer  after  licence  to  imparl e  de  perf^na  &  de  villa ;  for  it  is  con- 
trary to  the  name  affirmed  hy  the  general  defence  and  imp4ilanft  i  and  thctcforc  he  ought  to /aj 
that  y.  S.  ofS.  ^bo  is  impleaded  by  the  name  of  J.  S,  ofC.  defendit  injttriam^  &c.  C^  petit  lieentiam 
inter/oyvrndi  ufjue  0£lai.  Uillurji,  &c,  aud  thcu  it  IS  well,  quod  Curia  concclUt.  Br.  Defcncci 
pi«  s^.  cues  19  U.  6. 1.  ' 

I  r.  Trefpafs,  ajfault^  battery^  the  defendit  venit  ^  defendit  vim 
(^  injuriam^  qiiando^  &c.  and  pleads  ouilawry  in  abatement  after  im^ 
parlance 'j  tiie  plaintiff  demurs;  and  adjudged  that  the  defendant 
anfwer  over ;  becaufc  he  cannot  plead  fuch  a  plc;^  after  a  full  de- 
fence, by  which  he  has  admitted  the  plaintiff  able  to  recover  da- 
mages. Ld.  Riym.  Rep.  117.  Arg.  cites  Trin.  35  Car.  2.  B.  R.  . 
Rot.  1528.     Gawen  v.  Surby. 

12.  In  trefpafs,  ajfault  and  mayhem^  the  defendant  venit  et  de- 
fendit vim  et  if^uriam  quando,  ^nd  pleaded  another  a£fion  spending 
for  the  fame  caufe  undetermined  in  abatement,  and  judgment,  quod 
refpondeat  ulterius,  for  the  fame  reafon  as  before,  Ld.  Raym. 
Rep.  117.  Arg.  cites  Trin,  4  W.  and  M.  in  C.  B*  Meacock  v. 
Farmer* 

13.  After  the  defendant  has  made  a  full  defence  in  trefpafs  by 
ftdding  the  words  quatM^^  ^c^  to  the  words  (vcnit  &  defendrt  vim 

£(  injuriam 
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&  injuriam)  he  cannot  plead  in  dlfahility  that  the  plaintiff  is  an 
alien  borny  &c.  but  he  ought  to  omit  the  (quando)  becaufe  by  that 
word,  the  defendant  h'lith  admitted  that  the  plaintifF  hath  capacity    " 
to  fue.    Carth.  230.    Pafch.  4  W.  and  M.  in  B.  R.    Jcntreer  v. 
Jenkins. 

14.  Affumpfit  was  brought  againjl  R,  G,   Efq\  the  defendant 
venit  £s^  defendit  vim  &  injuriam  quandoy  Sec,  arid  pleads  that  he  is 
a  gentleman^  ahfque  hoc  that  he  is  an  Efq\  &c.  upon  demurrer  it 
was  argued  for  the  plaintifF,  that  the  defendant  by  faying  vim  & 
injuriam  quando,  &c.  has  made  a  full  defence,  and  after  that  he 
cannot  plead  in  abatement ;  but  it  was  anfvvered  on  the  othcT  fide 
that  it  is  good  either  way ;  for  this  is  not  a  full  defence,  but  the 
moiety  of  a  defence ;  for  that  a  fulJ  defence  is  when  the  defendant 
proceeds  and  fays,  &  damna  et  quicquid  quod  ipfe  defendere  debet, 
and  cited  Pafch.  3  and  4  VV.  and  M.  in  B.  R.  Rot.  449.  that 
the  d&fendant  after  vim  &  injuriam  quando  pleaded  that  the  de- 
fendant was  an  alien  enemy,  and  the  Court  held  thi.t  it  was  ^ood 
the  one  wa)*  or  the  other.    But  per  Powell  J.  quando^  &c.  amounts 
t9  a  full  defence^  and  damna  &  quicquid  quod  ipfe  dcfendere  debet* 
is  never  put  in.     No  judgment  was  given  as  to  this  point,  but  all  [  S'^^  ^ 
agreed,  that  the  mifnofmer  being  pleaded  in  abatement  by  attorney 
is  ill;  and  a  refpondeas  oufled  awarded,     Ld.  Raym.    Rep.  117; 
Mich.  8  VV.  3.     Britton  v.  Grndon. 

15.  Dcfen  .ant  came  and  defendit  vim  W  injuriam  quando^  and 
then  would  plead  mifnofmer  \  and  fail  he  could  not  plead  that  after 
pleading  defendit  vim  6c  injuriam ;  for  that  he  had  admitted  him-^ 
felf  by  that  name.  Curia  advlfore  vult.  12  Mod.  235.  Mich, 
10  W,  3.    Clerk  v.  Butler. 

For  more  of  Defence  in  General,  fee  other  proper  Titles. 


SDe  3(n)ttrta  fua  propria* 


>*> 


(A)     In  what  Cafes  it  is  a  good  Plear^*^-^ 


t.  JN  trcfpafs  the  defendant  juftifiid  f$r  taking  of  the  villein  oft 
^  bis  majlery  and  the  plaintiff  iaid  that  de  fon  tort,  &c«  pi.  35. 

cites  4  E.  3,  2.  • 

2.  In  rcptevia  of.  taking  of  cattle  tb«  defendant  juJUfiedfir 

txtcution  of  a  rtcovery  of  38*.  in  a  court  bahn^  the  plaintiff  6id^ 

O  o  3  that 


soi  noz  3!n|urfa  iku  pt^ptin^ 

that  de  ion  tort  demefne  abfqu^  tali  caufa,  and  i%  yw  hf\i  t}i|t  Hf 
fliall  not  have  fuch  general  averment  cwtrary  to  ibi  ff^cht  matt^^ 
by  which  lie  (aid,  that  the  catde  were  not  delivered  in  execution, 
Br.  De  Ton  tort,  &c.  pi.  36.  cites  jS  E.  3.  3. 

3.  In  trefpafs  of  taking  a  horfe,  the  defendant  jujlifiidy  becauif 
T.  held  of  him  iy  beriQi  ftrvicf  to  render  his  beft  beaft  tempore 
mortis,  and  the  plaintiiF  as  executor  eot  the  horfc  which  was  th^ 
beft  beaft,  and  the  defendant  took  it  tor  beriot,  and  the  defendai\t 
&id,  that  de  fon  tort  demefne,  Prift,  &c.  and  Uie  others  e  contract 
Br.  De  fon  tort,  &c.  pK  10.  cites  38  £•  3.  7. 

4.  In  trefpais  the  defendant  juftified,  becauijb  tbf  pl^»(iJ^W^ 
in  ward  9/  tbi  princiy  by  which  he  feifid  and  gr^nUd  t9  ibi  ^-j 

ftnifmt^  whereupon  he  entered  and  occupied,  &c.  and  tb^  plaintiff 
faid,  that  de  fon  tort  demefne  without  fuch  caufe,  and  no  ple^  pe^ 
Cur.  but  $ught  to  anfwer  to  tbi  fiverifi  maftfr^  by  which  ilTue  yras 
taken  that  he  held  in  focage,  and  not  in  chivalry,  fir.  Dp  foi^ 
tort,  &c.  pi.  6.  cites  44  £•  3.  18. 

5.  In  rgjious  the  defendant  j^ftipid  U  m^if  rfflevin^  ^  «V^!T^ 
rf'  tbi  jbiriff^  the  plamtifF  laid,  that  de  fon  tort  detnefnk  wUbont 
iuch  caufe  et  non  s^locatur  contra  to  this  fpccial  matter  by  ¥^(cb 
htfaiii  de  fin  tort  demefne  aifyue  bocy  that  hi  bad  i/uarfapf  from  tbi 
fheriff  at  the  timt  of  the  detsverj,  Br.  Pe  fon  tort,  &c,  pi.  ii^ 
cites  13  R.  2.  and  Fitzh.  tit.  Iflue,  16]. 

6»  In  replevin  the  defendant  made  conufin^e  as  b<filijf  ^f  R«  B. 

and  :he  plamtiiF  faid,  that  dc  fon  tort  demefne  without  fych  oiufe^ 

and  no  plea  but  Ml  ^nfwer  to  the  c^nujance,    3r.  Qe  foo  tQ^t^  ^^« 

pi.  27.  cites  2  H.  jf.  I.  and  fit^ch.  tit.  Iflfue,  13).  '       ' 

[  5^4  ]       7'  'I'refpafs  of  taking  two  beafis  at  B.  the  defcndapt  faid^  tbjot. 

Where  the    ^be  plaintiff  beU  the  place  where^  i^c.  of  J.  by  rent  and  for  the  rent 

t^^l^iL   ^rrear^J.  diftrained  the  beajisy  and  the  defendant  qt  the  d^re  of, 

takimiof      the  plaintiff  intreatedy.  for  the  heafts^and  J.  delivered  toem  to 

heafit  kj      bim  upon  condition^  that  if  the  plaintiff  paid  the  rent  within  a  month 

{J^"^' *"'"  that  he  Jbould  deliver  themy  and  if  notydhat  he  fimld  deliver  them 

awretment    u  J^  wkicb  matta  tbf  defindmt  Jkauid  H  iki  phintiffM^ia  »i«^ 

rftbephtH'  he  agreed  that  the  defendant  fiauld  put  them  in  the  placoy  wberiy 

%rt^1{k  ^'  ^^,  '*^^  '/  *'  ^ ^^^  P^y  ^^  ^^^^y  ^^^^  ^^  ^^^^^  ^^^  *^™ 
tort  de-  and  deliver  them  to  the  plaintiff,  and  becaufe  he  did  not  pay,  &c.' 
^^fn^c.  he  took  them  and  re-delivered  them  to  J.  Judgment,  <fc.  There' 
piM  for  ^  f^"  ^^^^  demefne  without  fuch  caufe  is  adjudged  a  iood  repli- 
tbtjufiif'  cation  without  anfwering  to  the  fpecial  matter  becaufe  it  ix  oniy  a 
cmiionu^ij  furmife.   Quod  nota,   Br.  De  fon  tort,  &c.  pi.  30.  cites  10  H.  6.  3.' 

matter  ^H      ^         ^  .  . 

faa.    Br.  ]>e  footort,  &c.  pi.  %$,  eittt  lo  H.  6.  3,  and  Fitzh.  Iflue,  58. 

In  trefpara.  per  tittlctoo.  where  iht  AtUaA^wi  jnfilfat  hy  aB  of  the.  pUinttff,  at  hg{ft  ^r 
ticenftt  Ax.  there  the  plaintiff  fliall  not  fay  that  de  Too  tort  demefne,  ahfque  lah  cauisa  W  Ihatt 
ftnfwer  10  Uie  matter,  quod  bou.    3r.  Delba  tort,  &c.  pi.  ^t.  citea9  £.4.  41. 

8.  But  where  leafe  or  tkena  is  pleaded,  the  plaintiff  ihall  not 
-^  fry  d»  fon  tort  d^m^fne  abfque  tali  caula,  but  ^\  aoMr  to  tbf 

fpecial  matter,    fir.  Ibid,  cites  |Q  H*  6-  9* 

9.  Ntita  where  patentee  \f  the  King  cmes  t9  jtfifjSf  tk^  n^HMj/^ 
lie  fon  tort  dememe  aUiue  tali  ouifa  i»  na  j^  s  f^'  U|e  ju^«^ 

' ^    \        .....        ^.  <, .     .    ..    c^^ 


cation  13  by  matter  of  record.    Br.  De  fon  tort,  &c*  pL  32.  cites 
33  H.  6.  29. 

10.  Trefpafs  of  cutting  trges  the  defendant  pleaded  gift  of  tbi. 
plaintiff' to  which  the  platntifF  faid,  that  de  fon  tort  demeuie,  iron- 
trary  to  o  £.4.    Br.  Ue  (on  tort,  &c.  pi.  34. 

11.  Trefpafs  of  aflault  and  battery  againft  tbue  defendants,  two  I***'  124.  p1« 
of  them  pleaded  that  thej  were  leJTeei  of  certain  lands^  and  there  ^'r' 
were  certain  pojls  on  the  land^  ana  the  plaintiff  would  have  taken  held  1^-"'^ 
them  away  J  and  they  gently  took  them  from  oim  i  and  the  third  coVdingly, 
pleaded^  that  he  found  the  plaintiff  and  the  other  contending  about  [nVform^of 
the  po^Sj  and  he  parted  them  bj/  laying  bis  hands  molliter  on  the  pleading  U 
plaintiffs  isfc.  qua  eft  eadem^  icQ.  the  plaintiiF  r^/i/i  de  injuria  fua  not  good, 
propria  abfque  tali  caufa^  l^f,  and  it  was  found  for  the  plaintiff;  Jg^'f/n  here 
it  was  moved,  that  here  was  no  ifliie,  becaufe  the  plaintiff  ought  given,  the* 
to  have  made  (everal  replications,  and  abtque  tali  cauia  can  be  no  pleadings 
ilTue  to  alL    But  per  Cur.  though  it  is  no  good  fcrm  of  pleading,  ^^>,^^,^. 

Jet  by  reafopable  conftructton  theb  words  (abfque  tali  caufa)  but  the  Re^ 
eing  nomen  aequivocum  (hall  be  referred  to  every  caufe  ;  and  fo  p«rt  ray», 
judgment  for  the  plaintiff.    Cro.  E.  139.  pi.  15,    Tfij^  31  Eliz.  iJl^J^^f; 
B.  £.    Englifh  V.  Pellitary*  af.ei  wards 

given  againi^ 
the  plaintiff,  [which  feaios  IP  l>e  9  mt^ke  in  the  piloting.] 

12.  De  injuria  fupra  propria  is  no  plea^  where  the  defendant 
juftifies  by  claiming  an  intereft  in  the  freehold  to  himfelf  j  but 
where  one  claims  not  any  interefl,  but  juftifies  by  command^  or 
authority  derived  firftm  another,  it  is  othcrwife,  Cro.  E.  539. 
|d.  2.    Hill.  39  Eliz.  B.  R.    Archbifbop  of  Canterbury  v«  Kemp. 

13.  In  replevin  the  defendant  as  bailiff  to  one  P^ne,  who  was 
feifedof  the  third  part  of  the  place^  where^  ifc,  juftiSesfor  damage 
feafant.    The  plaintiff^ fays^  that  a  ftr anger  was  fetfed  of  the  other 

two  parts^  and  by  his  licence  he  put  in  his  cattle*  The  defendant 
fays  de  injuria  fua  propria  abfque  tali  caufa^  6cc,  And  the  plaintiff 
demurs,  and  it  was  acQudged  to  be  no  plea ;  but  he  oueht  to 
anfwer  to  the  fpecial  matter  in  the  bar.  Cro.  E.  8|2f  pi.  I9« 
Hill.  43  Eliz.  C.  B.    Whitnel  V.  Cook. 

14.  When  the  defendant  in  his  own  right^  or  as  firvant  tQ 
another,  claims  any  intereft  in  the  land^  or  common  or  rent  out  of  it, 

or  way  or  pajfage  upon  it,  there  de  injuria  fua  propria  generally  f  5^j  ] 
is  no  plea.     8  Rep.  61.  a.  the  fecond  refolution.    Mich.  6  Jac; 
Crograte's  Cafe. 

15.  But  if  the  Aektiiaxxt  juftifies  as  fervant^  there  de  hgurh  fua 
propria  in  the  faid  cafes  wita  a  traverje  of  the  con^mandment  is  good^ 
where  the  comn^ndmcnt  is  material^  and  this  will  reconcile  the 
books.  For  the  general  plea  de  injuria  jua  propria,  &c.  is  pror 
perly  when  the  defendant's  plea  conftfts  merely  upon  matter  of  excufe^ 
without  any  matter  of  intereft  whatfoever.  And  it  is  faid,  de  injuria 
fua  propria,  becaufe  the  injuria  properly  in  this  fenfe  is  to  the  perfm 
or  his  reputation^  as  battery  or  imprifonment  to  the  perfon,  or 
fcandal  to  his  feme,  there  if  the  defendant  excufes  himfelf,  as  upon 
^on  a|{au|t  demefne,  or  upon  the  levying  hui  and  cryi  there  pro- 

0  9^  pcrljr 
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pcrly  de  injuria  fua  propria  generally  is  a  good  plea ;  for  there 
the  plea  confifts  only  of  matter  of  excufe.  Refol  ved.  8  Rep.  67. 
Mich.  6  lac.  in  the  fecond  refolution  in  Crogate's  Cafe. 

16.  H^hen  by  the  plea  of  the  defendant^  any  authority^  or  power, 

is  mediately,  or  immediately,  derived frdm  the  plaintiff,  there  though 

no  interejl  he  claimed^  the  plaintiff  ought  to  anfwcr  thereto,  and 

fliall  not  reply  generally  dc  injuria  fua  propria.     And  the  law  is 

the  fame  of  an  authority  given  by  the  laWj  as  to  fee  wafiy  &c. 

Refolved.    8  Rep.  67.  a.  b.    Mich.  6  Jac.    Crogatc's  Cafe. 

\\  M  .<?.  ly.  De  injuria  fua  propria  is  a  good  replication  to  a  juft'tfication 

bl!  name  '    h  '^'  commoniaWy  or  by  a  general  aSt  of  parliament »    %  SalL  628, 

o\  chanccy  pi.  3^    Mich.  13  W.  3.  B.  R.    Chancc  v.  Wcedon. 

V.  Wynii, 

Ic  iX\  dl;  S.  P. 

1 8.  If  one  come  into  my  houfe  by  my  confent,  and  he  will  not 
go  away  when  I  would  have  him  go,  I  may  by  authority  in  law 
turn  him  out;  if  he  brings  trefpafs  for  this,  and  I  fet  out  all  the 
matter  fpecially  in  my  juflification,  de  injuria  fua  propria  generally 
will  be  a  good  plea.  Per  Holt  Ch.  J.  12  Mod.  582.  Mich, 
13  VV.  3.  in  Cafe  of  Chancey  v.  Win  &  aP. 

19.  If  in  trefpafs  againjl  a  conjiable  he  jujlipes^  for  that  he  was 
a  coriftable,  and  the  plaintiff  was  breaking  the  peace^  for  which  he 
committed  him  ;  may  not  the  plaintiff  reply,  de  injuria  fua  propria 
abfque  tali  caufa?  Per  Holt  Ch,  J.  12  Mod.  582.  Mich.  13 
W.  3.  in  Cafe  of  Chancey  v.  Win  &  al'- 

Sec  9  Lu'w.  20.  Trefpafs  for  taking  and  impounding  «  gelding  at  Scar- 
13*7. 1350-  borough.  Defendants  plead^  that  the  place  where  the  gelding  was 
^.'c'a^  Ki?  ^^^^  '^  c/7&i  IVeapnefs^  corttaining  1060  acres  in  Scarborough^  (f 
bo.rnc  V.  which  the  bailiff  and  burgejjis  of  Scarborough  were  feifed  infee^  and 
,r_M  ^^^  defendants  as  their  fervants^  and  by  their  ^mmandy  took  the 

cattle  damage  feafant.  To  which  the  plaintiff*  replies,  di  injuria 
fua  propria  generally.  To  which  the  defendants  demur^  and  fliew 
for  cauftythat  the  plaintiff  did  not  traverfe.  And  judgment  was 
^iven  for  th^  defendants.  Firft,  htzzwie  ftveral  things  are  put 
tn  iffue^  which  is  a  reafon  in  Crogate*s  Cafe.  8  Co.  67*  a* 
Secondly,  becaufe  where  inter efi  is  in  land^  or  claimed  out  of  lani% 
the  plaintiff^  cannot  reply  de  injuria  fua  propria,  Comyns  Rcp^ 
582,  583.  pi.  254.  Trin.  u  Geo.  2.  Cockerel  v,  Arm-* 
itrong  &  ar. 

For  more  of  Dc  Injuria  fua  propria  in  general,  fee  o^bciT 
proper  Titles, 
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(A)     Sufficient.     What  is; 

I.  TN  debt  upon  a*^///  ef  70/.  U  he  paid  upon  demand^  it  was  in«  S.  C«  ette4 
.  A  fitted,  that  a  demand  was  reqaifite,  fo  that  a  demand  in  law  ^'**'|^^*i; 
by  bringing  the  adion  will  not  fcrve  the  turn ;  but  adjudged  well  s!  P,'  ^PeT 
enough  ;  for  it  is  a  duty  prefently  and  fo  needs  no  demand.     Cro«  ^^^'  ^^^^ 
E.  548.  pi.  22.    Hill.  39  Eliz.  C,  B.    Capp  V,  Lancafter.  MilhTl'r* 

^  30  Eliz.  B,  lU 

.  a.  Where  one  is  indeitid  to  me  feveralfy  in  fiveral  fums  tf/"  Bringing  m 
money  to  be  paid  upon  requeft,  or  demand  made,  and  I  go  and  J^cTcnt* 
fay  to  him  fay  me  what  you  owe  nuy  thi^  is  not  a  fufficient  demand  demaad«. 
or  requeft.     3  Le.  206.  pi.  i66.    Pafch.  30  £}iz.  B«  R,  faid  to  Cro.j.241. 
have  bcc«  adjudged.  f^^^^^ 

Dockray  v.  Taaaiag* 

3.  If  a  will  appoints  payment  of  money^  and  mentions  no  place^ 
there  muft  be  a  requeft.     Brownf.  46.    Mich.  14  Jac.  Anon. 

4.  Where  a  contraft  is  made,  and  no  time  exprejfed  for  the  But  in  dele 
payment  of  the  money,  if  the  party  bring  his  aftion  before  he  Zhtlc^ 
makes  a  requeft,  he  fhall  not  have  damages^  but  if  he  makes  an  very  bring. 
a£tual  requeft  and"  the  defendant  does  not  pay  the  money  there,  >"g  '*»« 
he  (hall  recover  damages,  befides  the  duty.    ^Godb.  362.  pi.  454.  1^'°"^  *if 
Trin.  21  Jac.  B.  R.    Gleede  v.  Wallis  alias  Harris*  the  Offend- 

ttnt  apptart 
4/  the  Jirjl  fummmiSt  then  heexcufei  himrdf,  othcrwifc  he  ihall  be  fubjcfl  to  damages,  but  ihc  rr* 
qucft  needs  not  be  fo  precifely  alleged.    Godb.  ^03.    Pafch.  3  Car.  B,  K.  by  Jooea  J.  in  p^  ^ftji. 

'  5.  A.  in  debt  to  B.  in  12I.  for  goods,  B.  refufed  to  truft  him 
further,  on  which  C.  comes  to  B.  and  prays  him  to  truft  A. 
and  if  he  would,  he  would  pay  him  the  old  debt,  and  whatfoever 
A.  (hould  be  in  arrear  more,  if  it  did  not  exceed  lool.  C.  would 
py.  B.  fold  after  to  A.  feveral  goods  amounting  to  19L  and 
lent  A.  3I.  One  demand  is  fufficient  for  the  three  feveral  fums  * 
Hetl.  84.    Pafch.  4  Cur.  C.  B.    Gammon  v.  Malbarn. 

6.  If  a  man  promifes  to  pay  money  at  any  time  within  a  month 
p1>on  rejuefty  the  creditor  may  requefi  after  the  monthj  and  the 
debtor  Jhall have  a  month* s  time  after  the  rtqueft  to  pay  the  money. 
Freem.  Rep.  346.  pi.  429.    Mich.  1673.  B.  R.  Anon. 

7.  Note,  to  pay  50I.  to  B.  at  any  time  during  their  joint  lively 

within 
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wichin  diree  months  after  A.  (hould  demand  the  &me,  the  demand 

4iigbt  t9  ht  perfonal.    a  Show.  235.  pL  232.    Mich.  34  Car.  2. 

B.  R»    Duke  of  Norfdk  v.  Howard. 

8kimi.|9t.       «  8.  Demand  wrg  tenut  in  fome  cafes  is  good,  as  in  cafe  of  ftock 

•B/Iudi^*  to  be  transferred,  it  is  the  u&ge  amongft  merchants  to  make  all 

'    their  demands  ore  tenus  upon  fuch  bargains,  as  well  as  fomctimes 


cordiDf^lr,  by  writing  at  the  £aft- India  Houfe,  and  not  to  feek  after  the  psrfon 
ibcMnlUBC  ^  ^^  vendor,  and  judgment  accordingly.  Carth.  269.  Pafcb.  5 
ESJimk.    W.&M.inB.R.    Hall  7.  Cupper. 

fofirion  of 
Sbdie  wotdf. 

o.  Dtfinfs  fir  r$nt  is  a  demand  in  itfdf.  See  Rent  (I)  pi.  2. 
juid9. 

(B)  Ncccf&ry,  or  not.    In  what  Cafes,  and  where. 

I.  A  Z BASE  was  made  for  years,  rendering  rent  pajaUe  at  a 
J\  place  off  the  Umd\  aiid  the  Court  was  moved,  whether  a 
demand  of  the  rent  may  not  be  made  upon  the  land,  but  denied 
by  the  whole  Court ;  for  they  faid,  that  the  demand  muft  be  made 
fUt  the  place  of  payment,  although  it  be  off  the  land.  Brownl.  96. 
Trin.  5  Jac.    Ventris  v.  Farmer. 

2.  An  executor  brings  trover  of  goods  taken  from  his  ieftator  \>f 
n  trdpaflbr.  It  was  held  the  executor  mufi  frji  make  a  dtmsm 
of  the  treibaflbr  hefire  he  can  bring  this  aHion.      Qayt-  122. 

el.  a  15.    March  1647.  before  Germine  one  of  the  Judges  of 
,R.    Coldwell's  Cafe. 

3.  In  a&ioii  of  d^  upon  a  band  with  coii^itioa  to  pay  300^  to 
fhe  pkint\ffy  and  to  add  3/*  ta  every  ^oo  if  it  were  demaadiiy  the 
de£:ndbuit  pleaded  payment  of  the  3pol.  an4  that  be  added  3.K  to 
fYery  lool.  fecimdiim  fonBam  conditipnis  praedi£t'.  The  plaintiff 
traverfed  the  addition  of  3!.  to  every  100  fccundum  formam  con-r 
ditioois  pned* ;  after  verd^,  it  was  moved  in  arreft  of  judgcnentt 
that  the  plaintiff  ought  to  have  atleeed  a  deooand ;  aivl  for  this 
caufe,  judgment  was  given  ^gainft  the  plaintiff,  for  this  being 
matter  of  fubftance,  without  which  the  plaintiff  had  no  caufe  of 
aAion,  was  not  helped  by  the  ifliie  nor  verdift,  notwtthftandfng 

*  the  words  fecundum  fbrmam  conditionis,  which  was  pretended  to 
mfiy  ^  demand;.  Allen,  55^  |6.  Pafcb.  24  Car.  B.  R.  Hill.  v. 
Annftron§. 

4.  A  djffir.enct  was  taken  by  Seijeant  Jonesi  between  a  liwr 
^ionwhtfb  dspendi  on  the.  doing  of  fome  coUaUrcd  a£t^  which  is  tote 
dim  but  once^  and  the  payniant  ^ee  rent  ifluing  out  of  the  land^  which 
hatkfucceffw  a£b\  that  in  tne  laft  cafe  there  pugbt  to  be  a  de-* 
inand^  but  not  ia  the  firft.    freem.  Rep.  24.    HilU  1671.  pl-  3^ 

^  Debt  upon  a  bill  obUgatoryj  fcil',  harrowed  ^  J.  S-  I^A 
which  I  promft  ta  pay  Hfpi^  demand \,  tht  pbuntiff  lavS|  quod  licet 
MELIUS  requiiiUis  he  h^d  nqt  p^id  it,  but  does  not  lay  any  ^B^. 
demand ;  aJEul  verdnft  b^ing  for  die  plaiotiflf^  Baldwin  moved  it| 
acreft  of  judgtnent,  hccai^  m  ^ticu^r  rec^ueft  ii^  time  9pnd  ^^ 


is  ayemd }  an4  cited  the  Cafe  of  Brown  ir.  DuDnery»  Hob.  ao8. 
But  per  CurUm  a  requeft  is  not  here  neceflaryi  it  beios  for  the 
payment  of  a  debt,  and  between  the  parties ;  but  if  it  had  been 
upon  a  p^qltjy  or  a  fromifc  hj  a  ftranger^  or  for  foim  coOafir^ 
maitir^  there  a  requeft  miift  be  laid ;  but  here  appears  that  a  debt 
was  diie,  and  it  being  for  the  payment  of  money  by  the  debtor^ 
although  it  be  faid  upon  demand,  yet  the  bringing  of  the  aAion  is 
a  fufficient  demand,  Freem.  Rep.  113.  pi.  135.  Trin^  1673*  ' 
Afhenden  y.  ClaphanC 

'6.  A.  was  indibtid  U  B.  and  A.  dUsj  and  after  &  comes  to  C 
fffiddffnauds  tht  monn^  and  C.  in  confidoratipn  that  B,  would  for^ 
}iar  his  depSy  (or  to  fue)  did  promife  to  taj  k^m*  Objection  wsis  f  508  ] 
made  that  this  being  a  collateral  promife,  and  no  debt  due  from 
the  defendant,  here  oug^  ^o  bare  been  a  requeft.  But  to  that 
the  Court  anfwered,  that  a  requeft  was  not  neceflary,  the  frimiji 
being  ginerally  to  pajy  an4  not  upon  requeft.  Freenu  Rep.  439. 
pi.  595.    Mich.  1676.  Anon* 

^  7.  Dobt  for  a  Tint  nfervid  upon  a  leafe  for  years,  in  which 
there  was  a  frovifi^  that  if  tbe  rent  be  behind^  ana  unpaid  bf  $bf 
J^e  ^  a  month  next  after  any,  or  either  of  the  days  of  payment^ 
then  the  leafe  to  be  void.  The  ptea  was,  that  the  rent  was  be- 
hind a  month  after  a  day,  on  which  it  was  referred  to  be  paidf 
and  fo  the  leafe  is  void  i  to  which  plea  tbe  plaintiff  demurred,  be- 
^aufe  the  defendant  did  ^tfa^  that  the  plaintiff  demanded  the  rent  i 
for  though  the  tent  be  due  without  the  demand,  yet  the  intereft 
ihall  not  \>e  determined  without  it,  whjcb  muft  be  exprefsly  laid 
in  tbe  pleading  \  and  of  that  opinion  was  the  Cburt,  except 
}uftice  Atkyns  who  doubted.  2  Mod.  264.  Trin.  20  Car.  2^ 
g.  B.    Steward  V.  Allen.  * 

8.  Ejedment  at  Chelmsford  allizes,  held  by  Ld.  Ch.  J.  Pdiu 
l^erton,  that  if  leggeies  be  given  by  will,  and  that  in  cafe  of  nou" 
taymenty  the  legatees  nwjf  enUr  and  enjoy  the  profits  of  fuch  and  fuck 
land  till  fatisfiedy  no  demand  is  neceflary ;  for  it  is  no  forfeiture, 
but  an  executory  devife,  although  there  q^  a  olace  and  time  ap- 
bointed  for  payment,  &<^.  So  was  the  cafe  of  Tyrrel  v.  Qlailack 
here*  2  Show.  {85.  pi.  19a  Hill.  33  and  34  Car.  2.  B.  R. 
Peirfon  V.  Sorrel. 

9.  Where  the  condition  of  a  ^nif  given  by  a  member  of  afociety 
is  to  pay  fuch  fums  as  Jhall  he  due^  an  a£tion  may  be  brought  for 
iion-payment  without  any  demand  ;  for  it  is  a  fum  in  grofs, 
Ld.  Kajm.    Rep.  5^6.    Trin.  12  W.  3.   Iievias  v.  Randolph. 

(C)  In  Anions  real.   Qf  what  ThiQgs.  Pleadingf. 

Z.  Q  £  £  70  AT  ihall  not  be  demanded  by  pretcipe  quod  reddat  per 
'   a3  judicium ;   becauft  it  does  not  contain  certainty  %  for  it 

ry  be  an  ^ci'e  or  half  an  acre.    The(.  Dig.  69.    Lib,  8.  cap.  17. 
.   I.  cites  Tempore  £•  l.    Brief.  866.    And  (ays,  that  o  E.  3; 
479.  it  was  laid  two  felioAS  do  not  contain  but  one  acre  of  land, 
•^  •  '2.  TheU 
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D/eT*'*  ?•.  ^^^^'  Dig. ^6.  Lib.  8.  cap.  4.  S.  5.  fays.  It  fcems  by  the 
Lib.  8.  cip.  opinion  of  Trin.  4  E.  2.  Brief  793.  that  a  man  (ball  have  pracipe 
4.  s.  6.  cites  quod  reddat  de  pajfagio  ultra  aquam^  &c.  but  not  againjl  him  t» 
as"  *Pw^  «;*««  the  courje  of  the  water  isj  nor  ajife  de  paffagio^  cites  31  E.  3. 
IbK^e.^^  AfEfe  440.  but  againd  other  occupier  ordinurbcr;  for  the  ;»0i 
permiitat  lies  againjl  the  tenant^  &c. 

3.  Pracipe  quod  reddat  does  not  lie  of  eftovers^  nor  dower. 
ThcJ.  Dig.  68.  Lib.  8.  cap.  6.  S.  i.  cites  Mich.  2  E.  3.  Dower 
123.  but  fays  the  contrary  is  faid  Mich*  7  E.  3.  Affifc  138.  per 
Herle  and  Shard,  of  prxcipe  quod  reddat. 

4.  Bovata  terra:^  which  is  an  oxgange,  lies  in  demand.  Thel. 
Dig.  69.  Lib.  8.  cap.  13.  S.  i.  And  fays,  it  was  held  Mich.  2 
E.  3.  57.  that  meadow,  pafture,  and  woood,  may  be  appurtenant 

I  to  an  oxgange  of  land,  and  comprifed  in  the  words,  cum  pertincn- 

I  tiis.     And  that  it  is  faid  in  Plowden,  168,  That  an  oxgange  of 

I  land  may  contain  in  it  land,  meadow,  pafture  and  wood,  and  other 

!  things.     And  yet  it  is  adjudged  Mich.  13  E.  3.  Brief  241.  That 

I  pxgange  of  marfh  does  not  lie  in  prsecipe ;    and  it  was  faid,  that 

I  bovata  is  always  of  things  which  fall  in  tillage.     Theloal  (ays, 

i  that  an  oxgange  of  land  in  his  country  contains  10  acres  of  land. 

'  C  5^9  3       5'  ^^^^^^^  terra:  is  another  quantity  of  a  thing  which  lies  in 

'  demand.     Thel.  Dig.  69.    Lib.  8.  cap.  12.   S.  i.    cites  Mich.  4 

I  E.  3.  i6i.  and  6  E.  3.  283.  where  it  was  held  that  a  houfe,  mill, 

I  and  toft,  may  be  comprifed  within  a  carve  of  land.     And  fays,  fee 

•    35  H.  6.  29.  where  Prifot  faid,  that  a  carve  of  land  is  greater  in 
one  country  than  it  is  in  another  country.     And  fo  it  is  of  an  ox- 
gange 5  moor,  wood,  or  Ineadow,  may  be  within  a  carve  of  land, 
]  cites  Tempore  E.  li  Brief  811. 

6.  Pracipe  quod  reddat  was  maintained  of  three  rood  of  land* 
I                          Thel.  Dig.  69.  Lib,  8.  cap.  16.  S.  i.  cites  Mich,  6  E.  3  291. 

7.  A  man  fhall  not  have  pracipe  quod  reddat  de  fojfato^  ft^i 
Jiagno.     Thel,  Dig.  66.  Lib.  8.  cap,  4.  S.  6,  cites  Hill.  8  E.  3. 

!  381- 

\  8.  A  man  fhall  not  have  praecipe  quod  reddat  of  a  pi/chary, 

I  Thel.  Dig.  66.   Lib.  8.   cap.  4.   S,  7.   cites  8  E.  3.  381.    But 

lays,  that  fuch  praecipe  was  brought  "in  the  time  of  E.  i.  Brief,  861. 

where  it  was  foid,  that  praecipe  quod  reddat  lies  de  Jiagno^  and  fays, 

fee  /t(/ife  of  Pi/chary^  1.2  H.  3.  Afiife  427.     And  of  Conpnon  of 

Pifchary^  34  Aff.   ii.     And  that  fine  was  levied  of  a  pifchary. 

I  HiJl.  I  E.  3.  4.     And  fays,  fee  Mich,  13  E.  3.  Entry  57,  where 

it  was  faid,  that  where  a  man  is  to  demand  pifchary  from  fuch  a  place 

[  to  fuch  a  place  in  a  water,  he  Jhall  make  his  demand  of  the  foil.     And 

I  fays,  fee  writ  of  aiel  brought  of  a  pifchary.     Trin.  20  E.  3.  Brief 

685.  .      ,  JL 

I  9.  In  ajfife  plaint  was  made  of  a  place  containing  ^ofeet  in  lengtb^ 

\  and  10  feet  in  breadth.     Thel.  Dig.  69.  Lib.  8.  cap.  19.  S.  I» 

cites  12  Aff.  I.  and  14  AfT,  13. 

I  10.  But  in  moridancejler^  fi  ohiit  feifitus  de  oSlo  pedibus  terra  in 

i  longitudincy  ^  fex  in  latitudine^  was  held  good,  without  fayingy  ^ 

I  place  containing  fo  many^  ice.     Thel.  Dig.  69.  Lib.  8«  cap.  1 9' 

i  S,  I.  cites  x6  Aff.  ^.  Hill.  16  E.  3,  650. 

I  •                                                                                     IX.  But 
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It.  But  a  man  cannot  demand  the  moiety  of  fuch  apiece  oflandj 
tontainlng^  &c.  but  Ije  (hall  do  it  well  of  a  piece  entire.  Thcl. 
Dig.  69.  Lib.  S.  cap.  19.  S.  i.  cites  Mich.  9  H.  4.  3. 

12.  Formedon  was  maintained  of  an  office  of  the  ferjeanty  in  n 
church  cathedral,  Thel.  Dig.  67.  Lib,  8.  cap.  5.  S.  i.  cites 
Trin.  18  E.  3.  27. 

13.  ^V^it  of  entry  ad  termin'um  qui  praterlit  was  maintained  de 
una  beddlaria,  Thel.  Dig.  67.  Lib.  8.  cap.  5.  S.  I,,  cites  Pafch. 
19  E.  3.  View  77. 

14.  Praecipe  quod  reddat  was  maintained  de  una  baUiva.  TheL 
Dig.  67.  Lib.  8.  pap.  5.  S.  I.  cites  Mich.  34  E.  3.  Brief  855. 

15.  And  fo  it  was  de  balliva  cujlodiendi  talem  par  cum.  Thel. 
Dig.  67.  Lib.  8.  cap.  5.  S.  i.  cites  Mich.  7  E.  3.  361,  and 
Mich.  8  E.  3.  423.  and  fays,  fee  Pafch.  10  E.  3.  508. 

16.  In  afffe  piaint  was  made  of  tzuo  furlongs  of  land.  TheL 
Dig.  69.  Lib.  8  cap.  18.  S.  i.  cites  40  Aff.  38.  And  fays,  that 
Hill.  4  H.  6.  14.  z  formedon  was  br.)Ught  of  fix  furlongs, 

17.  It  was  granted,  that  a  man  fliall  have  praecipe  quod  reddat 
Quondam  portionem  terra^  &c.  Thel.  Dig.  6g,  Lib.  8.  cap.  19. 
S.  1.  cites  Hi!'.  11  H.  4.  43.  and  that  fo  agrees  Mich.  5  H.  7.  9. 

18.  Where  a  feoffment  is  made  of  two  roodofland^  and  afterwards 
A  houfe  is  built  thereupon^  and  parcel  made  meadoWy  parcel  pajlure^ 
and  parcel  made  wood^  &c.  the  demand  (hall  be  by  iiame  of  a  houfe, 
land,  meadow,  pafture  and  wood,  and  not  by  roods.  Thel.  Dig.  69. 
Lib.  8.  cap.  14.  S.  I.  cites  Mich.  3Q  H.  6.  8.  And  (ays,  fee 
Foreprifc  of  a  rood  4  E.  3.  159.  and  8  K.  3.  377.  And  it  is  faid 
in  Plowden,  fol.  iidS.  that  a  rood  of  land  may  contain  in  it  the  faid 
things. 

19.  A  man  (hall  have  praecipe  quod  reddat  de  una  acra  terra  cum  [   CIO  1 
Mqua  coopertay  or  de  una  acra  terrae  generally  at  his  ele<ftion.    Thel. 

Dig.  66.   Lib.  8.   cap.  4.    S.  3.   cites  Mich.  12  H.  7.  4.     Per 
Vavifor. 

20.  Theloal  fays,  he  has  not  feen  any  precipe  quod  reddat  de 
fodina^  nor  de  miner a^  but  there  is  a  form  of  writ  of  covenant  in  the 

Regifter,  fol.  165.  De  minera  plumbi  et  cujufcunqi  generalis  metalli 
cumpertin*  in^Scc,     Thel.  Dig.  68.  Lib.  8.  cap   8.  S.  I. 

21.  Thel.  Dig.  69.  Lib.  8.  cap.  9.  S.  i.  kySj  that  in  Glan* 
vile,  fol.  it  appears,  that  at  the  ancient  law,  a  man  (hould  have 
precipe  quod  reddat  d^  una  terra^  but  Theloall  makes  a  quaere  of 
what  it  contains,  and  (iiys,  fee  the  Regifter,  fol.  2.  and  fira^n, 
fol.  434^ 


(D)     Count  or  Declaration.     In  what  Order  the 
feveral  Things  (hall  be  Demanded. 

X.     \  LWAYS  the  thing  of  greater  dignity  Jhalt  he  put  before  Pi.  c.  169. 

Jl\    the  thing  of  lefs  dignity^  and  the  thing generaly  before  the  ■•  "•"•  3  J*- 

thing  fpecialy  and  the  entire^  before  its  parts.    ThcL  Dig.   70.  *  c.Ve'^of ' 

Lib.  8.  cap.  20.  S.  t.  Hin  v. 

2.  And  0"»r* 


S.  p.  tod  i.  Ah<!  becaui^  lan^  upon  which  a  h6nfc  is  built,  is  of  diOrtf 
luAflcr  of  ^'g"'*y  ^^21"  '^"^  without  an  cdififce,  houfi  fiislll  b*  demanded  before 
Wrtls,  tha  /i7ff^;  and  of  edifices,  a  cqftle  fiiall  be  demanded  hefire  d  nuffud^l  > 
every  Uiiog  becaufe  it  IS  of  a  greater  dignity,  and  a  plaa  of  force  ana  defence 
there,  and  H^^^ft  ^^^  enemj  in  time  of  war^  a^d  dgdinfl  the  rebeli  in  time  ef 
fays,\hat  rebeUtony  and  in  time  of  peace  for  coercion  of  great  mifdoers  by 
thu  digniiy  imprifonmeiit,  arid  a  magnificent  habitation  for  the  r.obles,  and  fo  it 
from^he  ^^  ^  P"^  ^^  demand  before  a  manors  nohvithftanditig  that  it  may 
swceflStys  he  parcel  of  a  manor y  as  appears  i  E.  3.  4.  and  7  H.  6.  3$.  Af^ 
lor  to  have  jj^jg  order  is  to  be  obferved,  of  things  of  greater  digrtif y.  See 
fcT.  maf  Plowden,  168,  169.  Thcf.  Dig.  70.  Lib.  8.  cap.  20.  S.  2. 
to  inhabit,  3.  And  fo  it  ihsdl  be  of  ihingz  general^  as  land  is  to  meadow^  p^^ 
l"Vh'^bii  '*"''»  ^oody  itc*  and  (hall  be  put  in  plaint  or  demand  before  them  % 
dy  againft  *  ^^^  meadow  IS  a  f})ecies  of  land  upon  Which  Che  hay  gro^s^  and  is 
tetppetta  mowed,  and  pafture,  wdod,  rumy  ground  and  mal-fh,  &c.'  are 
JT**  **T  he  'P^^*^^  ^^  ^''^^^  of  land.  And  fo  Wood  is  a  ^enus  t6  land/  where 
airHt^more  ^^  manner  of  trees  &roW|  and  therefore  flisul  be  put  in  demandf 
AeceOary  before  alder  beds,  and  willow  beds,  Which  are  only  (pecies  6f  wood^ 
u^dto^*"^  Thel.  Dig.  70.  Lib.  8.  cap.  ao.  S.  3. 

plough  for  bread,  and  to  have  land  for  bread  U  raorc  necefl^ry  than  to  have  for  hay  for  eattl^  and 
Co  have  meadow  for  hay  which  will  ferve  thron»hout  the  year,  it  more  sfeceilary  toaii  paftures  it 
He  de  fimilibuty  and  fo  a  mcfluage  ta  more  worthy  than  laod.- 

4.  So  the  entire  thing  (hall  be  d)smand«d  befife  the  mieif  ^ 
other  part  or  parts  of  the  fame  etkixtt^  as  apt>ears  in  the  Regifter^ 
amd  in  the  Natura  breviunru    Thel.  Dig.  70.  Lib.  8.  cap.  ao.  S.  4# 

5.  Yet,  notwithftanding  the  faid  rules,  a  writ  was  adiudgaf 
good,  by  which  land  was  put  in  demand  brfore  a  null  TbeL  Dtg^ 
70.  Lib.  8.  Cap.  20.  S.  5.  cites  HilL  9  £.  3.  444. 

6.  There  is  a  note  in  the  Regifter,  fol.  8t.  in  rqdevin,  chat  if 
Hve  botffts,  and  dead  chatties  are  to  be  replevied,  the  live  thing 
(hall  be  put  in  the  writ  before  tbf  dead  thingy  6cc»  Thel.  Dig«  70^* 
lab.  0.  cap.  20.  S.  6. 


[  511  ]  (E)     Demand ;   Ift  the  Disjunftive. 

I.  1 N  a^fe  the  plaint  was  of  a  robcy  price  iox.  or  los.fir  tie  rdff 
X  at  the  feaft  of  Chriftmas^  and  held  good.  Thel.  Dig.  74* 
Lib.  8.  cap.  24.  S.  I.  cites  3  E.  3.  It.  North.  Aflife  175.  And 
that  fo  it  is  agreed.  11  Au.  8.  and  29  AIT.  7.  Trin.  it  £^  3« 
Variance,  69. 

2.  And  n  annuityy  notwithftanding  that  thejpecialty  be  of  a  r$be^ 
price  lOs,  or  of  lox.  yet  the  writ  may  be  of  a  robe  onfy.  Thd* 
Dig.  74.  Lib.  8.  cap.  24.  S.  2.  cites  Faichir  11  E.  3.  Annuity,  27* 

3.  Jnd  it  was  adjudged  in  fuch  cafe,  that  die  writ  of  annuity 
tnay  be  qttod  reddat  unam  robam^  or  lOf.  &c.  Thel.  Dig.  74. 
Lib.  8.  cap.  24.  S.  3.  cites  Pafch.  5  E.  4.  6.  And  fiys,  fee 
Mich.  13  £•  4.  4.  1  hat  a  writ  of  debt  was  brought  of  ad.  &e« 
w&ere  the  fpecialty  was  of  2ol^  oF  20  packs  of  wool^  and  (aysy  Um 
the  (amei  cafe  9  £.  4.  29. 

*  4.A 


Demand  s^t 

4.  A  writ  of  efror  was  brought  upon  a  judgment  given  !n  a 
writ  of  entry  in  the  poft,  uporf  which  a  recou^ry  was  had  10  the 
common  pleas  j  and  the  error  afligned  was,  bccaufe  the  writ  of 
entry  was,  De  und  annuaU  reditu  fiat  penjiom  4  marcatum  exiunt 
de  eccUfia  five  reRoria.  It  was  refolved,  that  the  writ  was  good, 
for  there  is  not  any  uncertainty  in  it,  for  one  of  two  things  is  noc 
feveraHy  demanded,  but  one  thhig  only,  for  the  demand  is  of  rent» 
or  a  penGon  of  four  marks,  fo  as  there  is  not  but  one  four  marks. 
And  reditus  iS  penfio  are  all  one  }  and  the  words  exeunt,  de  reSiorla 
prove  it  to  be  a  rent,  for  if  it  (hould  be  an  annuity,  the  redory 
Ihould  not  be  changed,  but  the  perfon  of  the  parfon,  in  refpeft  of 
the  reftory,  5  kcp.  40.  a.  41.  a.  Pafch.  35  Eliz,  B.  R.  in  Dor- 
mer's Cafe. 


(F)     Of  divers  feveral  Things,  Or  of  Things  of 
different  Natures,  in  one  Plaint  or  Demand. 


I.     A    MAN  (hall  make  his  plaint  of  office^  andof  eorody  in  an 
LX    ajjife.    TheL  Dig.  75,  Lib.  8.  cap.  20.   S.  z.   cites 
Mich.  18  E.  a.  Aftfe  377. 

2.  So  of  z  carve  ofland^  and  of  corodj.    The!.  Dig.  75.  Lib.  8. 

cap.  26.  S.  I.  cites  7  AC  18.  if  Afl*.  13.  23.  toA  7  E.  3.  AiTife, 

138,  in  which  books  it  was  faid,  that  a  man  in  the  feme  plaint, 

may  put  franktenement  at  the  commcn  httVy  and  franktenement  bf 

fiatute. 

3.  So  of  tiX)o  rent  fervices^  and  rent  feroice^  and  rent  cherrge, 
Thel.  Dig.  75>  Lib.  8.  cap.  a6.  S«  r.  cites  15  £.  3.  Charge  9. 
And  fe  agrees  15  AfT.  11.  but  fays,  fee  Mich,  xf  £.  3.  52.  75. 
that  it  was  doubted  if  a  man  fliould  have  a  plea  of  two  rents,  aid 
at  kft  adjudged  that  the  plaintiff  OiouM  recover. 

4*  An  afftfe  was  maintained  rf  four  feveral  rent  charges.  Thel. 
Dig.  75*  Lib.  8.  cap.  26.  S.  2.  cites  22  AfT  52.  66.  And  fays. 
It  &ms  by  5  E.  4.  80.  that  a  man  (hall  have  writ  of  entry  of  di" 
verfe  rents.  And  fays,  fee  12  E.  3.  Aflife  112.  that  die  plaint  in 
aflifc  was  of  40s.  rent,  52s.  rent,  7  ♦  darec*  and  the  rent  of  a  robe  •Quf^etjc 
feverally  upon  feveral  titles,  5cc.  and  adjudged  good.  Ite'wwd. 

5.  A  writ  of  annuity  was  maintaihol  ^  4/.  annuity  vAitre  the  1   ci2  1 
died  was  that  four  marks  were  granted  for  one  caufe^  and  two  marks 
for  amtbir  caufe.    Thel.  Dig.  75.   l«ib.  8.  cap.  26.  S.  3.  cites 
29  E.  3.    Grant  loi. 

(G)    Pleadings* 

I.  K  LEjfSE  was  made  of  a  boufe  except  certain  chanAers^ 
Jlx,  rendring  rent  with  claufe  of  re-entry.  The  Icflbr  entred 
for  default  of  payment  and  in  an  a&ion  brought  by  the  leflec,  the 
kfibr  iufttfied  tor  this  caufe,  and  averred,  that  he  demanded  the 
rent  ad  damnum  pnedi£lum  [domum  pranliftam.]    It  was  moved 

in 


!n  arreft  of  judgment,  becaufe  he  did  mtjhiw  in  what  part  tf  tii 
houft  be  madi  iisJimand;  for  perhaps  it  was  deiii?jided  in  the 
chambers  excepted ;  fed  non  allocatur ;  for  domus  prsdi^'  is  in- 
tended  to  be  domus  praemifs'  [praedimi&'J  2  Roll.  Rep.  42.  Trin* 
t6Jac.  B.R.    DorreU  V.  Truffell. 

•      •• 
For  more  of  Demlnd  in  General,  See  2I(tf0ttjS^  COtlUtfon^. 
Ifilent*  IRequeft*  and  other  Proper  Titles* 


Bemurrer. 


(A)    Demurrer.     How» 

t.  'T^  HE  firm  of  demurrer  upon  matter  apparent  in  the  tvrstf 
JL      and  in  its  return  is  firft  to  defnand  &yer  of  the  writ  and  of 
the  return^  and  after  to  fay  that  they  are  infufficienty  kc*  as  appears 
in  the  afTife  of  Wymbifhe,  &c.  Plowden,  fol.  73.  Thel.  Dig.  217* 
Lib.  15.  cap.  9.  S.  I. 

i.  And  the  ancient  form  of  demurrer  upon  the  count  is  to  fay,  that 

non  debet  eidem  petenti  ad  hanc  narrationem,  (5f  ad  hoc  breve  ^fpon* 

dere^  &c.  Dicit  enim  quod,  &c.     And  fo  Jhew  the  caufe  of  the  de- 

*  murrer,  &c.     Unde  petit  judiciufUy  &c.     The],  Dig.  217.  Lib.  i5# 

cap.  9.  S.  2.  cites  Mich.  7  £•  3.  349. 

3.  There  is  another  form,  to  fay,  ex  quo  narratio  pradi6t*  ad 
hreve  prad*  manutenendum  non  ejl  fufficiens^  in  lege  petit  judicium  do 
breve.  Thel.  Dig.  217.  Lib.  15.  cap.  0,  S.  3.  cites  Pafch.  II 
H.  6.  36. 

4.  Demurrer  is  an  allegation  of  the  defendant,  which,  adnutting 
the  matters  of  faft,  or  fome  of  them,  alleged  by  the  defendant  to 
be  true,  (hews  that,  as  they  are  fet  forth  by  the  complainant  him-* 
felf,  they  are  infufHcient  foL  him  to  proceed  upon,  or  to  oblige  the 
defendant  to  anfwerj   and  tnerefore  demands  the  judgment  of  the 

C  5^3  3  Court,  whether  the  defendant  fhall  be  compelled  to  make  anfwer 
to  the  plaintiff's  bill,  or  to  fome  certain  part  thereof.  P.  R.  C.  131. 


(B)    What  may  be  done  upon,  or  after  Demurrer, 

I,  npHERE  can  be  no  ftriking  out,  amendment,  or  aberattom 

X     after  a  demurrer.    Per  tott  Cur,  i  Bulft.  2040  Paich* 

10  Jac.  Anon.  . 

2.  A 


^    Detmirter,  5^3 

2.  A  demurrer  tann^  be  waived  without  the  plaintifF's  confent. 
Cro.  €.513.  pi.  10.  Mich.  14  Car.  B.  R.  in  cafe  of  Talory  v* 
Jackfon. 

3.  After  a  demurrer  by  the  defendant,  the  Court  ordered  that  Neir.Cbaaa 
the  plaintiff  repfy  to  the  anfwer  notwithjianding  the  demurrer^  and  ^fgoj*^*^ 
proceed  to  exilkiinstfion  of  witneflfes,  and  hearing  the  caufe,  but  no  start  s.  cl 
coi\s  allovirecf.    3  Ch.  R.  57,  58.  Trin.  22  Qu-.  2.    Gafcoigne  in  tottdcm 
V.  Stutt.    .  ^"*'"- 

4.  When  a  defendant  has  demurred,  he  may  Hgn  another  caufe  One  mty 
of  demurrer  at  the  bar  paying  cofts,  and  if  fuch  demurrer  is  over-  ^'^^j^ 
ruled,  he  ought  to  pay  double  cofts ;    but  when  a  defendant  has  not  at  the 
pleaded,  and  there  is  no  demurrer  in  Court,  he  can't  demurr  at  bar,  bat 
rile  barr,  though  he  would  pay  cofts.    Vcrn.  R.  78.   pi.  72.  [^/"i.'*' 
Mich.  1682.    Durdant  v.  Redman.  lowed  he 

cannet  have 
cofta.  3  Wms*f  Rrp.  371.  Per  Ld.  Chancellor.  Trin.  1735.— Ibid.  T^e  re|»orter  adda  a  notea 
that  what  ia  faid  in  Vern.  78.  Ou/dant  v.  Redman,  that  colta  ought  to  be  paid  for  a  new  de* 
marrer  iniUted  on  at  the  bar,  ore  tenoa  ta  not  now  the  pradicc. 

5.  Where  a  demurrer  to  a  bill  of  review  is  allowed,  it  may  be 
inrolUJi  but  if  over  ruled  it  can't  be  inroUed  fo  as  to  prevent  the 
demurrer  being  re-argued.  2  Vern.  R.  120.  pi.  119.  Hill.  1690* 
Woots  v.  Tucker. 

6.  When  a  demurrer  is  joined,  tbe  Court  ought  firft  to  deter«- 
mine  the  matter  of  law,  whether  fujfciens  or  mnm  Jufficiens  before 

•  they  pronounce  Judgment,  and  the  judgment  mud  be  entered  with 
ct  quia  videtur  Curiae  hie  quod  placitum  praedid',  &c.  i  Salk.  402. 
pi.  10.  Mich.  I  Ann.  B.  R.  in  Cafe  of  Atwood  v.  Burr. 

7*  Defendant  demurs  to  a  bill,  and  the  demurrer  is  allowed^  Ld.  Agreeable 
Lechmere  Chancellor  of  the  Dutch^  gave  the  plaintiflF  leave  te  ^^^y^ 
^amrn^though  defendant  ftrenuoufly  inufted  on  it  to  be  irregular,  Mafterof 
becaufe  by  allowing  the  demurrer  the  caufe  was  out  of  court,  J^e  Roiia, 
though  before  arguing  it  he  might  have  amended.     2  Williams's  jjy^.  ch. 
Rep.  300.   Trin.  1725.    In  the  Dutchy  Chamber.    Ld.  Co-  Talbot,  that 
ning(by  v.  Sir  Jofeph  Jekyl  Matter  of  the  Roils.  •f'«'  *  d«-* 

the  whole  bill  allowe^l  the  bill  ta  regularly  out  of  court,  and  no  inftance  of  leave  to  amend  it. 
Ibid,  in  a  note  at  tbe  end,  citea  9  December»  1736.  '■  v.  Bainea. 

8.  A  defendant  eanmt  demur  and  plead,  or  demur  and  anfwer  t9 
the  fame  fart  of  a  bill;  for  the  plea,  &c.  over  rules  the  demurrer. 
3  Vvms*s  Rep.  80.  Mich.  1730.  in  Cafe  of  Jones  v.  Strafford. 

(C)    Sctafidc.  [5H] 

I.  *TnHE  plaintiff  exhibited  his  bill  to  be  relieved  for  a  pronufe 
X  fuppofed  to  be  made  by  the  Lady  Lutterell  for  a  leafe  of 
certain  lands  and  for  ftotping  certain  ways  j  the  defendant  had  a 
commiffion  to  take  her  anfwer,  and  demurred ;  for  that  the^  plaintiff 
may  have  his  remedy  iy  law,  which  caufe  feems  infufficient,  and 
not  to  be  allowed  of,  and  the  rather  for  that  the  defendant  having 
a  commiffion  to  take  anfwers  in  the  country  did  demur,  dierefore 
Vot.  VIL  Pp  afubpoena 


$14^  iDeimitter^ 

a  AibpdRu  h  awirded  igainft  them  to  indkc  *  better  mufwtrs 
Carv*9  Rep.  75.  cites  18  &  19  Efis.    StitcUy  v.  Lailf  Lutterell 

a.  The  defendant  puts  in  demurrer  te  the  plutitiff'a  bill  witbnf 
Jhewing  any  eauji  rf  this  dit/mrter.  Hierefere  ordered  a  fubpcena 
be  awarded  agatnft  him  to  make  a  better  anfwer.o  C^t  Rep.  153. 
cites  at  Etiz.    OSt\yy.  Morgan. 

3.  Becaufe  the  defendant  did  not  put  in  bis  demurrer,  otetrMng 
U  the  mli  tf  the  teurt^  it  was  moved  to  haVt  it  entred^  but  denied. 
Toth.  140.  eites  14  Car.    Oftorne  r.  Pi^et. 

4.  The  defendant  pUaM  that  there  was  m  firmer  Mi  depifuE^r 
and  brought  if  tht  fmi  plaintiffs  fir  ibefam  matifr  as  in  this  bill. 
And  dimufTiJyfir  that  thtrt  was  w  equity  in  tha  billj  and  that  thi 

Jamt  hting  200  Jbtits  rf  paper ^  was  puffed  with  rsfiiitians^  taut^lo- 
gies,  and  impertinences.  It  was  intifted  by  the  counfel  for  die 
plaintifi^  that  by  reafon  of  the  demurrer,  he  could  not  procure  a 
reference  to  the  mafteri  to  examine  whether  there  was  a  former 
fuit  depending  or  not.  Thereupon  the  Court  over^ruUd  the  dt' 
snttrrer  with  cofts,  and  rrferrtd  tt  t§^  $hi  mafttr  ta  eMomm  into  tbt 
firmtr  and  this  bill^  if  he  found  it  for  the  fame  matter,  then  to  tax 
cofts  for  the  defendant.  Fin.  R.  179.  Mich.  a6  Car.  a.  Dunw 
ford  Y«  Dumford. 

5.  Demurrer  xbough  not  firmatty  joinid  may  ir  fuffidtnt  to  bring 
the  matter  before  the  dart.  Per  Cur.  Reiolved.  3  Lev.  aza. 
Trin.  I  Jac.  a.  C.  B.  in  Cafe  of  the  King  v.  Butler. 

6.  Defendants  had  leave  to  plead  anfwer  and  demnry  but  not  it 
demur  alone.  They  demurred  and  anjwered  only  by  denying  comU* 
nation^  orfome  fucn  trifling  matUr^  no  ways  material.  The  Court 
difcharged  the  demurrer  as  not  complying  with  the  order,  it  being 
in  effed  a  demurrer  only,  a  Wms's  Rep.  a86.  Trin^ipS' 
Stephenfon  v.  Gardiner. 

(D)     What  is  Good  Caufe  of  Demurrer. 

1.  'THHE  defendant  put  in  a  demurrer  to  the  rfaiotiff'*  Wft 
A  becaufe  the  plaintiff  was  outlawed  at  thejtut  rfjlrangtrh 
yet  ordered  to  anfwer.  Toth.  137.  cites  Mich.  9  Jac.  Skies  r. 
Rawfon.-^Ibid.  139.  cites  10  Jac.^    Morris  (>wcn. 

Ibia.  i3«.        2.  Demurrer,  becaufe  excommunieatfd^  over-ruled  about  4  Car# 

t^^!l  Toth,  137.  4  C.    PlumtOR  V,  Headlam. 

r  -  J  J'  -1      3.  Scire  facias  upon  a  judgment  againft  feveral  terrtttnanU^ 

*•  ^  ^  J  who  came  in  and  pleaded  feveral  pleas  5  the  plaintiff  replied  ana 
jQiid,  fjioad  feparalia  placita^  Sec,  Upon  demurrer  the  point  was 
whether  the  plaintiff  Ihould  fay,  qUoad  placita  of  the  one,  &c>*afld 
fo  to  anfwer  to  each  plea  particularly ;   or  if  the  words  fcparalja 

!)lacita  ought  to  be  referred  to  the  feveral  pleas,  reddendo  nngoa 
ingulis  ;   and  the  Court  held,  that  the  faying  fepandia  ^^^  '* 
goody  and  fliall  be  ccmftrued  reddendo  fingula  flnguis.    Sid.  39* 
pi.  a.  Pafch.  13  Car.  2.  B.  R.     Curtis  v.  Bateman. 
4.  h  is  allowed  a  good  caufe  of  demurrer  in  this  court,  di»^ 


IDtmattt^  PS 

biU  is  brought  for  part  ef  a  matUr  onfy^  which  is  proper  for  one 
iQtiro  account,  becaufe  me  plainttiT  fhall  not  Alit  caufis  and  make 
a  miiltipliAy  of  fuits,  Vern.  29.  pL  u^  HiU.  16S1,  in  Cafe  of 
Purcfoy  V.  Purefoy. 

5.  htmurrer  to  fianiaUus  mattir  fuggefted  in  a  tiO;  per  Sir  J.         ' 
CburchiJii  as  alhicua  Curiat,  the  courfe  of  the  Court  in  fuch  a  cafe 
iB  not  to  put  to  the  defendant  to  anfwer  the  fcandalous  matter,  but  to 
ftrikc  out  the  word  demurrer,  and  leave  the  plaintiff  at  liberty  tcr 
prove  it.    Vera,  R.  X37.  pi.  96.  Mich.  1682.    Page  v.  Neale. 

6«  A  pUa  amounting  to  the  generaliJfuiA%  not  always  good  caufe 
of  demurrer,  as  if  it  confeileth  and  *avoideth.  In  debt  for  rent  a 
rckafe  is  a  good  plea,  yet  it  might  he  given  in  evidence  upon  the 
general  ifluc^  et  fic  de  ikniL  Per  Hok.  Cumb.  332.  Trin.  7 
W.  3.  Anon. 

7.  Nk  €mulu£ng  U  tie  country  upon  ijfue  eon^atfy  joined  Is  good 
caufe  of  fpecial  demurrer.  Per  Cur.  7  Mod.  105.  Mich*  i  Anii« 
B^  R.    Crogate  v.  Martin. 

8.  Where  a  bill  was  exhibited  to  have  an  execution  ^an  awarJL 
which  was  perfirmed  by  neither  party  \  and  the  defendant  dermmrei 
beeaofe  there  was  no  precedent  that  a  court  of  equity  had  ever  car* 
ried  luch^awards  into  execution ;  and  the  demurrer  was  allowed. 
Abr.  £qu.  Cafes  51.  Mich.  1704.  at  the  Rolls.  BUbop  v. 
Webfter. 

o.  Where  a  tort  is  laid  to  be  dem  afier  the  aSfion  brought,  the 
defendant  may  take  advantage  of  it  on  a  fpecial  denaurrer,  Gilbt 
Hift.ofC.B.  106. 


(E)     To  what.     To  Bills  in  General. 
» 
I.   \    DEMURRER  /#  a  ficand  hill  of  revivor  over-ruled. 
jfX   Toth.  138.  cites  HiO.  7  Car.    St.  John  v.  Lady  Thorn-* 
burgh. 

2.  An  original  hill  was  brought  to  explain  a  decree*    Thede-  ChM.C»rfs 
fendant  demurred.    The  plaintiff  inftfted,  that  the  demurrer  con-  ^^^t^i^T^ 
fefled  the  matter  of  the  bil!,  but  the  Court  allowed  the  demurrer  s!  c.*chc  '* 
good.    1  Freem.  Rep.  179.  ^.  242.  15  Car.  2.  in  Cane,   kead  demurrer 
V.  Hanby.  ,  r[■^''" 

^  that  It  WM 

to  tiler  or  cktnff  the  decree;  aod  it  wu  infifted  for  ilie  dcfettdant,  that  no  ovigiatl  bill  oogbt  to 
explain  a  decree  upon  any  marter  prcDtdem  to  the  deci«e»  and  that  it  would  be  dangerootf  for  it 
would  bc)ntrodatti«tol  a  meant  to  bkmi(k  and  hinder  the  execution  of  deaeeii  and  thede» 
murrer  waa  allowed.  ^ 

3.  BiD  for  perfbrmante  of  an  agreement.    Demurrer,  becaufe  *[  5x6] 
there  was  but  20s.  paid  as  earneft  to  bind  the  bareain,  which  is  s.  p.  at  to 
but  an  ineonjiderahle  execution  of  the  agreement^  and  it  being  not  ^•'il"**?? 
under  hand  •and  fealy^the  Court  allowed  of  the  demurrer.    Chan,  ^y  ^^^ 

Rep.  241.  15  Car-  2.    Simmons  v.  Cornelius.  •   piaimiff 

to  the  de- 
fcndaat  an  earacft  Cor  a  bar|»in  of  hopa,  which  waa  alleged  not  to  be  a  fufficicBt  confideratton  10 
ground  a  decree  upqn ;  the  Cowt  allowed  the  dcmoirer.    Fin*  &ep.  1^3.  Trin.  t|  Car.  a.    Fw 

Pp  2  4-  The 
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4.  The  plaintiff  bmng  only  the  p^pnKty  rf  the  remainJirtfi 
perjinal  ijlatey  which  is  void  in  law,  exhibited  a  bill  ^r  fecurity 
of  fuch  dbte,  which  the  defendant  demurred  to,  and  tne  demunrr 
allowed.  Chan.  Rep.  260.  17  Car.  2.  &  18  Car.  2.  Hart  v. 
Hart. 
•  q.  A.  aniM,  his  wife  (the  plaintiff's  father  and  mothef )  mm 
fetjii  in  fee  of  lands  in  which  P.  bad  ificU  fvr  Hfi.  In  1643. 
J.  and  M.  covenanted  to  levy  a  fine  to  the  ufe  y  tbmfehis  for  Ufty 
TcmzinicT  to  the  plaintiff  in  taifmaleyTetiiainieT  over.  Apirvmd 
and  then  (as  the  bill  fuggefts)  forged  another  deed  declaring  the  ufes 
of  the  fine  to  he  to  the  father  an^  mother^  and  ie  tbefurvivor  oftbem, 
and  to  his  or  her  heirsj  under  which  deed  the  defendant  purchafed 
the  lands  of  the  fiidier  who  is  fince  dead  i  snd  P.  the  t&wnt  fer 
life  being  ftill  living,  the  plaintiff  exhibited  hiuhitty  to  perpetuate  the 
tefiimonyof  his  witneffes  to  prove  the  trucj  and  to  dijprave  the  forged 
deed.  The  defendant  demurred  to  the  bill  for  that  he  was  a  reel 
purthafor  under  the  pretended  deedy  Believing  if  was  true  dnd  reel 
deed',  and  therefore  inafmuch  as  it  was  to  draw  under  examination 
a  matter  of  forgery  againft  a  dead  perfon,  who  could  not  anfwer 
for  himfelf,  and  to  get  aid  to  impeach  a  real  purchafer,  the  ^^* 
ant  did  infift  upon  it,  that  he  ought  not  to  anfwer,  nor  the  plaintiff 
be  permitted'to  proceed  any  farther.  And  upon  debate,  it  f^'^' 
ing  that  the  tenant  for  life  was  Jlill  livings  fo  then  the  plaifrtiffc9uld 
net  try  his  title  at  una ;  and  that  this  Court  is  obliged  in  iultice  to 
prefcrve  a  title  at  law,  which  by  fuch  impediment  could  not  at 
prefent  be  tried,  the  demurrer  was  over-ruled.  Nclf.  Chan.  Rcp» 
125,  126.  Anno  20  Car.  2.     Seabourn  v.  Chilfton. 

6.  A  bill  for  20I.  promifcd  to  the  wife,  if  fhe  would  procure  tf 
releafe  from  her  hufband  for  purchafe  money,  vrfitch  was  part  paid 
and  the  rents  fecured,  defendant  demurred  for  that  it  was  no  m- 
Jiderationj  becaufe  the  defendant  was  releafed  bylaw,  hjpayfff^^ 
and  fecurity^  and  adlowed.  Per  Ld.  Keeper  Bridgman,  3  Ch.  R* 
70.  24  July,  167 1.  Stuckly  v.  Cook. 
|ChiB.  7.  The  plaintiff  brought  a  bill  againft  the  defendant,  as  cxccu- 

5  P-  *^*  tor  of  the  obligor,  to  dtfcover  affets^  and  to  compel  the  payment  of  the 
debt.  ThtcUfendant  demurred^  for  thai  the  plaintiff  had  hrougito' 
a^ion  againft  him  at  law  \  to  which  the  defendant  had  pleaded  pl^f 
adminijlravit.  But  the  demurrer  was  over-ruled,  and  the  defend- 
ant ordered  to  anfwer  without  payment  of  cofts.  Ncl£  Chan.  R^P* 
127,  128^  Anno  21  Car.  2.     Fitt  v.  Scarlet. 

8-  Plaintiff  having  obtained  a  decree  againft  the  defcncfant  for 
money  out  of  affets  m  their  hands,  they  being  executors,  and  they 
having  denied  affets,  plaintiff  brought  a  bill  to  dtfcover  affets. 
'  Defendants  demurred,  for  that  it  £d  not  appear  that  toe  decree  wes 

ftgned  and  inrolUd^  or  the  defendant  ferved  with  any  decree  nni^^ 
fcal.  Demurrer  allowed  and  bill  difmiffed.  Fin.  R.  33. 34*  Mi* 
25  Car.  2.    Braithwait  v.  Davis.  ^ 

9.  A  bill  was  brought  to  bajlardize  the  iffue^  and  fct  afidc  »nd 
overthrow  the  marriage  of  his  late  father  with  the  other  dcfcn<bPj# 
his  mother.     The  d^endant  demurred^  for  that  the  validity  tf  toe 
marriage  and  legitimacy  of  the  defendant  is  properly  triable  ai  ^ 


mmtihMt  tki  difmdant  the  pwtbtr  is  n9t  hund  H  iifcvoer  Upon  aatb 
that  fie  is  guilty  of  fucb  a  crime^  as  will  fubje^  her  to  the  penalty  of 
tbejlatute^^  and  laws  of  the  realm,  and  that  the  bill  was  fcandalous 
and  impertinent.  The  demurrer  was  allowed,  and  the  bill  to  be 
taken  off  the  file  and  burnt.  Fin.  Rep.  72.  73.  Hill.  f^S  Car.  2. 
Trevor  v.  Lefquire.  » 

10.  Joint  exeeutorsj  onfe  died,  the  executor  of  the  executor 
brought  a  bill  for  relief  agalnft  an  aftion  of  trover  brought  b^  the 
Surviving  executor  for  goods  of  the  firft  teftator;  the  furviving 
executor  demurred,  for  that  the  perfonal  eftate  belongs  to  him,  as 

furviving  executory  and  be  is  the  pedbn  that  is  in  law  accountable 
to  the  legatees  for  the  lame,  and  for  that  the  plaintiffs  biU  contains 
n^  equity.  The  Court  allowed  the  demurrer.  Fin.  R.  171.  Mich. 
26  Car.  2.    Burgh  v.  Davis. 

11.  The  plaintiff  exhibited  a  till  to  difcover  feveral  matters,  aHj 
to  examine  witnejes^  in  order  to  prove  a  codicil^  which  he  pretended 
was  made  by  tbe  defendant'' s  teflatoTy  wbereby  be  devifed  to  the  plaintiff 
aU  the  goods  ofhiroy  the  (aid  teftator,  then  in  tbe  pojfeffton  of  the  plains 
tiff^  But  it  appearing,  that  this  matter  was  depending  upon  an 
appeal  to  the  Arches,  the  defendants  demurred  \  for  that  this  is  a 
mere  tejiamentary  caufey  and  properly  within  the  conufance  of  the 

fpiritual  courty  where  the  fame  is  now  litigatedy  and  where  the 
plaintiff  has  a  proper  remedy  for  the  recovery  and  relief.  The 
Court  allowed  the  demurrer.  Fin.  Rep.  218.  Trin.  27  Car.  2. 
Cawfton  v.  Helwyes. 

12.  Bill  to  dijcover  feveral  fraudulent  conveyances  fet  up  againjl  a 
'"^^i^g^f  one  of  the  defendants  demurred,  for  that  the  bill  is  for 
Afferent  mattersy  againft  different  defendants  and  the  plaintiff  ^/^f  not 
diflinguififer  what  particular  conveyances  or  incumbrances  made 
by  the  feveral  defendants  he  would  have  a  difcovery  made ;  plain- 
tiff's counfel  argued,  that  the  bill  was  for  a  difcovery  of  incum- 
brances made  by  the  other  defendants,  wherein  thi^  defendant  was 
not  concerned,  and  this  appearing  to  the  Court,  the  demurrer  was 
over-ruled,  and  this  defendant  was  ordered  to  anfwer,  but  not  to 
any  incumbrances  made  by  the  other  defendants.  Fin.  R.  240. 
Mich.  27  Car.  2.    Draper  v.  Jafon,  Pargitur  &  al'. 

13.  Bill  againft  an  executor  to  enjoin  him  to  exhibit  an  inventory 
esnd  t9  give  fecurity  to  account  before  be  goes  beyond  fea.  Demurrer, 
/or  tluu  this  bill  is  to  make  an  injundion  in  the  nature  of  the  writ 
•of  ne  exeat  regnum,  &c.  The  Court  allowed  the  demurrer. 
Fin.  R.  257.  1  rin.  28  Car.  2.    Bridge  v.  Hindall. 

14.  Bill  to  be  relieved  concerning  an  agreement  for  tythes  and 
verdiSs  for  tythes,  and  to  difcover  what  the  agreement  wasy  and 
what  due  for  4  or  5  years  laftpajiy  defendant  demurs,  for  that  plain- 
tiff 0Ught  to  have  fet  forth  the  fub/lance  of  the  agreementy  or  what 
fum  was  [to  be]  paid  in  lieu  of  tythe,  or  what  was  adually  paid, 
and  for  what  tythes,  all  which  was  within  plaintiff's  own  know- 
ledge, and  though  bill  does  not  charge  that  the  witneffes  to  prove 
this  pretended  agreement  were  either  deady  or  beyond  the  feasy  when 
plaintiff  was  fued  at  law  and  a  verdiSI  againfl  himy  fo  that  he  might 
^ve  pleaded  the  compodtion  at  law,  or  given  the  fame  in  evidence 
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at  thie  trial,  the  defendant  need  not  fet  forth  the  qutmtties,  qw« 
liries,  and  value  of  the  reipcdive  tydies,  due  for  four  or  five  years 
paft,  the  £une  being  properly  in  the  cognixana  rf  tie  plaintiff  vho 
yn^  owner  and  proprietor  of  the  lands  out  of  vrhich  thej  were  to  ta 
paid.  Demurrer  allowed.  Fin.  R.  389.  Trin.  30  Car.  3.  Tre» 
^onnel  v.  Forbes. 

15.  One  tbouland  pounds  was  left  by  will  to  piertba^e  rndtd^edtm 
within  a  year  for  die  head  of  a  faftiily,  a  bill  was  exhibited  to  have 
the  money  applied  aqpordiogly,  but  upon  demurrer  it  was  adjudged 
againft  the  fJaintiflf,  as  well  becaufe  it  is  illegal  to  acquire  honour 
for  money,  as  alfo,  becaufe  the  hill  was  txhiUtid  in  time^  <b  as  to 

£  jl8  ]  attach  the  money  in  equity  within  the  year.    Vern,  5.   pi.  3. 
fafcfa.  x68i.    Earl  of  Kingfton  r.  Lady  Pierpoitit. 

16.  In  a  bill  by  obligee  agairffi  the  heir  ef  the  ^gor  for  pay- 
ment of  the  debt  out  of  aflets  alleged  to  be  defcended ;  if  the  bill 
does  not  attedge  that  the  heir  was  bound  by  the  bondy  defendant  may 
demur.  Per  North  K.  Vcm.  R.  tSo.  pi.  173.  Trin.  1683. 
Crofling  V.  Honor. 

17.  The  bill  was,  that  -6ie  tlatntiffkad  ohtaimd  judgmntt  agminjl 
y.  i.  for  tool,  and  that  the  defendant  upon  pretenee  of  a  dih  dm 
to  himfelK  and  to  prevent  the  plaintiff* s  having  the  benefit  of  hit 
judgment  had  got  goods  of  y,  S.  of  great  valae  into  his  hands,  fnf^ 
ficient  to  Jati0  bis  debt  with  a  great  overplus  \  and  prayed  an  ae^ 
count  and  difcevery  of  thcfe  goods.  *  The  defendant  demurred  be- 
casdfe  the  plaintiff  had  not  alleged  that  hefued  out  execution^  emd  had 
aRually  taken  out  a  fieri  facias ;  for  until  he  had  fo  done,  the  goods 
were  not  bound  by  the  jodsment  nor  the  plaintiff  intitled  to  a  di(t 
'covcry  or  account  thcreoC  The  Court  allowed  the  demunrrs 
the  plaintiff  ought  afiually  to  have  fued  out  execution  befiore  he 
liad  brought  his  bill.    Vern.  399.  pi.  371.  Pafch.  i6t!6,    Angell 

'     V.  Draper. 

i8.  Defendant  demurred,  becaufe  the  bill  was  again/I fiveral  din 
fendantSy  for  feveral  diftinSl  matters  but  was  overrruled,  becaufe 
the  plaintiff  by  his  bill  had  charged  Ac  defendant  widi  embinatim 
which  defendant  bad  not  denied  in  his  anfwer.  Vern.  R.  416, 
pi;  395.  Mich,  t686.    Powell  V.  Ardern  and  ChevalL 

IQ.  The  bill  was  to  examine  witneffei  to  preferve  their  te/limony 
touching  the  title  of  certain  lands  in  the  bill  mentioned.  TTie  de- 
fendant demurred^  becaufe  there  was  no  impediment  that  hindered 
the  plaintff  from  trying  his  right  at  law ;  and  that  he  had  net  oh* 
tained any  v^rdi£f  in  affirmation  of  his  pretended  title.  Demurrer 
allowed.     Vern.  441.  pi.  415.  Hill.  1686,    Parry  v.  Rogers* 

20.  Bill  to  inforce  the  lord  of  a  manor j  to  receive  a  petition  in 
nature  of  a  writ  of  falfe  judgment  to  reverfi  a  common  reeevery 
demurred  to,  and  allowed.  2  Chan.  Rep.  387.  x  Jac.  2.  Afh  v. 
Rogle  and  the  Dean  and  Chapter  of  St.  Paul's. 

20.  If  an  original  bill  be  brought  for  matters^  part  of  which  an    4 
in  a  former  hill  anddecree^  and  part  new  or  by  way  of  fupplemental 
hilL     The  Court  will  on  a  demurrer  to  fo  much  as  was  continued  ^ 
in  the  former  decree^  fend  it  to  a  mafler  to  fee  wh^t  yw^  and  v^iac 


not  ih  the  firft  bill,  and  allow  die  demurrer  accordiogly, 

G.  £qa.  R.  184.   Hill.  12  Geo.  i.  in  Cane. 

(F)    To  Bills.    Want  of  Parties. 

I.  T^EMURRER  for  that  an  infant  fued  n§t  hj  his  guardian^  8  Ch.  R.^ 
JL/  and  die  father  not  being  thought  proper  to  be  guardian,  NVu/chkn. 
be  being  defendant,  the  elded  dx  clark  was  appointed  for  that  Rep.  98, 
purpofe.    N,  Ch.  R.  45.    17  Car.  i.    Offlcy  v.  Jenny.  |-  J-  * 

coidio^Iy* 

2.  A.  made -J.  S.  and  J»^N.  executors  durante  minoritate  of 
B*  his  fon,  uid  gave  lOoL  legacy  to  C.  his  other  fon,  'B.  at«> 
Cained  his  full  age  and  died.  C  brought  his  bill  for  the  lool, 
igainft  J.  S.  and  fir  an  account  of  tbi  furplus  of  Jts  cjlau. 
J.  S.  demurred  for  that  he  and  J.  N.  were  made  executors  du* 
rante  minoritate  of  B.  wKo  attained  his  full  age,  fo  that  the  eot^ 
icutorjbip  being  determined  fome  other  executory  or  adminiflraton 
ought  to  be  called  to  anfwer,  who  might  poffibly  make  out  fome  f  <'io  1 
fufficient  releafe  or  difcharge.  He'  demurred  alfo  as  to  the  ac- 
count of  the  furplus,.  becaufe  there  are  others  t9  whom  defendants 
are  liable  to  accounty  as  well  as  U  the  plaintiff,  and  they  not  parties^ 
The  demurrer  was  over-ruled  as  to  the  legacy,  but  allowed  as 
to  the  demand  of  the  account.  Fin*  Rep.  113.  Hill,  ^i  Car.  2. 
Atwood  V.  Hawkins. 
•  3.  Bill  to  be  relieved  againft  an  award  made  bj  fome  members 
af  the  £.  L  CmpaBj  touching  the  quantum  of  freight  due  from 
the  company  to  the  plaintiiF.  The  arbitrators  and  Jami  particular 
fnembers  being  made  defendants^  they  demurred  to  the  wbolf  bill^ 
becaufe  the  plaintiff  can  have  np  decree  againft  thenty  nor  will  their 
finfivers  be  evidence  againft  the  company,  and  the  plaintiff  might 
examine  them  as  witneiTes.  Demurrer  allowed  without  putting 
them  to  anfwer  as  to  matters  of  fraud  and  contrivance,  z  Vern* 
380.  pL  347.    Trin.  1700.    Dr,  Steward  v.  £.  I,  Company. 

4.  Demurrer  to  a  bill  for  want  of  proper  parties,  was  allowed 
^s  to  party  and  diiallowed  as  to  part.  Fin.  R*  113*  HilU  2| 
Car.  2.    Atwood  and  Davis  v*  Hawkins. 


(G)    To  Bills,     Matter  at  Law,  and  want  of 
Equity. 

I.  QUBPCENA  inr  Chancery  by  W.  againft  B.  to  render  certain 
i3  goods  and  chatties  to  the  valui^  &c.  which  T.  B,  forfeited  t9 
the  King  by  reafon  that  be  was  attainted  of  treafon^  and  which  came 
to  the* hands  of  the  defendanty  and  which  the  King  game  to  the 
plaintiff  by  his  letters  patents^  &c.  And  the  defendant  demanded 
judgment  of  the  fuhpcena,  for  the  plaintiff  may  upon  this  matter 
have  detinue  at  the  common  laWy  aiid  then  he  fliall  not  fue  in  equity 
by  the  fubpoena  s  for  fubpccna  does  aot  lie  but  where  be  has 
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no  mnedj  at  the  comn^on  law,  and  then  when  the  cmnmon  law 
fails,  he  mall  have  fubpoena  in  Chancery,  and  per  Cur.  the  ftib- 
poena  lies  well,  by  which  the  drfendant  was  annmandid  to  make 
inventory  of  all  the  goods  which  he  had  of  the  faid  T.  B.  againft  the 
next  day,  or  he  fliould  be  committed  to  the  Fleet.  B.  Confcience, 
pi.  6.  cites  39  H.  6.  26. 

2.  A  bill  laying  a  promfe  to  ajfure  lands  for  xoi.  in  bandj  and 
atool.  at  days,  demurred  and  allowed,  becaufe  it  wall  but  a  jpnr* 
paration  for  aSlion  upon  the  cafe.  Toth.  135.  Trin.  38  Elia. 
William  v.  Ncvil. 

3.  A  demurrer  pleaded  becaufe  remedy  at  law,  over-ruled. 
Toth.  139.  cites  Pafch.  7  Car.    Bland  v.  County  of  Cambridge. 

Cbaa.  Rep.      4.  A  bill  was  brought  after  a  verdi^  on  an  adion  fur  cafe, 

ilie^cSirt  '"88^^*"8  matters  in  defendants  cognizance,  which  the  plaintiff 

on  pcrufal  could  not  prove  at  the  trial.    Defendant  pleaded  the  verdid,  and 

of  prece.  that  the  effed  of  the  matter  (which  was  a  letter)  was  given  in 

c(^^*ihr  evidence  on  the  trial,  and  demurred  for  waht  of  equityyznd  plea 

matter  of  and  demurrer  allowed.   Chan.  Cafes,  6/.,  HiU.  16  and  17  Car.  z. 

the  bill  to  Sewell  v.  Freeftone. 

beoiill 

coafcqocnce,  ind  allowed  the  demurrer  to  the  bilU 

5i  Plaintiff  in  a  bill  of  revivor^  demurred  to  fo  much  of  tha 
anfwer  to  ity  as  did  fet  forth  a  pretended  irregularity  in  the  exa- 
mmation  of  the  witneffes  in  the  original  caufe,  and  alfo  as  to  a 
L  5^^  3  variation  of  the  evidences  viva  voce  at  the  trial,  and  what  had 
been  depofed  here.  Demurrer  allowed.  N.  Ch.  R.  138. 
22  Car.  2.    Wefthall  v.  Carter.  • 

6.  A  bill  was  brought  at  the  relation  of  feveral  freemen  of  the 
Weavers*  Companyy  againjt  the  defendants^  wardens^  Vc.  of  the 
faid  company,  fetting  forth  their  charters  of  incorporation  and 
rules.  But  the  defendants  had  been  guilty  of  many  breaches 
thereof,  and  had  oppreffed  the  freemen,  5rc.  and  mentioned  fome 
particularly,  and  for  a  difcovery  of  the  reft,  and  that  they  mtgbf 
be  decreed  for  the  future,  to  ohferve  the  charters^  and  to  have  an 
account  of  the  revenue  of  the  corporation,  which  the  defendants  had 
mifpenty  &c.  was  the  end  of  the  bill  to  which  the  defendants  de- 
murred, becaufe  as  to  part  of  the  bill,  it  was  to  fubje£l  them  to 
profecutions  at  law,  and  to  a  quo  warranto,  and  as  to  the  other 
parts,  the  plaintiffs  have  remedy  by  mandamus^  information^  or 
otherwife,  and  not  here,  and  of  the  fame  opinion  was  my  Lord 
Keeper,  who  faid,  it  would  ufurp  too  much  en  the  Kinfs  Bencb^ 
and  that  he  never  heard  of  any  precedent  for  fuch  a  cafe  as  this, 
and  fo  allowed  the  demurrer.  Abr.  Equ.  Cafes,  131.  Mich. 
S705.    Auorney  General  v.  Reynolds  &  al'. 

7.  The  plaintiff  brought  her  bill  to  have  an  account  of  the  real 
and  perfonal  ejiate  of  her  late  hufband,  and  to  have  tatisfaHiom 
thereout  for  defeil  of  value  of  her  jointure  lands^  which  he  cove* 
nanted  to  be,  and  to  continue  of  fuch  value.  The  defendants 
infifted,  it  was  a  matter  properly  triable  at  law,  and  fbe  ought  to 
be  fent  there  to  try  it,  for  if  fhe  were  damnified,  this  Court  could 
mt  affifs  damages  y  but  my  Lord  Chancellor  faid,  the  mafter  mi^ht 

enquire 
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enquire  into  it  well  enough ;  and  therefore  fent  it  to  him  t6  ex- 
amine and  report,  and  faid,  if  he  found  there  were  any  difficulties 
in  it,  he  could  fend  it  to  be  tried  afterwards.  Abr.  £^u.  Cafes, 
131^  232.    Mich.  1729.   Hedges  v.  £verard« 


(H)    To  Bills  after  Suits  clfewhcre. 

l."p\EMURRER,  becaufe  the  matter  was  dirnjid  in  the 
JL/  Court  ofRequeftsj  over-ruled.    Toth.  136.  cites  30  £liz« 
Haddon  y.  Salter.  . 

2.  Demurrer,  becaufe  the  matter  was  dipinding  in  the  Ex* 
chequer  before  the  bill,  over-ruled.  Toth.  137.  cites  35  £liz« 
Biller  v.  Elliot. 

3.  A  demurrer,  becaufe  a  decree  in  the  Exchequer^  over-ruled, 
and  decreed  here  in  prefence  of  the  Barons  of  the  Exchequer. 
Toth.  140.  cites  Mich.  ^4  Car.    Salter  v.  Bennet. 

4.  After  an  examinatien  and  difmiffion  of  a  caufe,  whether  a 
will  or  no  will  in  the  Exchequer^  without  prejudice  in  law  or 
iquitjj  ai^  original  bill  was  brought  in  Chancery  for  reKef  as  to 
the  iame  matter,  the  Court  ordered,  that  the  plaintiff  mieht  ex- 
amine any  witnefles  that  were  not  examined  in  the  Exchequer, 
and  d)at  as  to  the  nutters  examined  unto  there,  the  plaintiff 
might  examine  the  iame  witneffes  de  bene  efle,  and  how  nr  thofe 
de  bene  efle  ihould  be  ufed,  the  Court  would  fiurther  confider. 

^  Chan.  Cafes,  156.    Hill.  21  &  22  Car.  2.  Anon* 


(I)     To  Bill.    Length  of  Time.  [  521  ] 

I.    A    BILL  was  brought  to  redeem  an  ancient  mortoage,  the 
<a\  mortgagee  demurred,  in  which  'Cafe  there  was  innincy  and 
coverture  for  60  years,  the  demurrer  was  laved  to  the  hearing. 
3  Chan.  Rep.  55, 56.    22  Car.  2.    Pratt  v.  Allen. 

(K)    To  Bills.    Where  it  IS  to  fubjea  to  a  Penalty, 
Forfeiture,  &c. 

I.  A  PURCHASED  the  office  of  deputv  of  a  biihop's  re* 
X\9  gifter,  for  a  term  of  years  of  the  aefendant,  but  was 
turned  out  before  the  years  expired,  and  the  defendant  having  got 
the  deed  in  his  own  hands,  renifed  to  deliver  it  to  the  {daintiff. 
A.  broueht  his  bill  for  relief.  Defendant  demurred  upon  the 
5  and  6  Ed.  6.  againft  fide  of  offices  of  juftice,  or  the  deputation 
thereof;  and  averred,  that  the  office  oif  regifter  cqncemed  the 
adminiftration  of  juftice,  and  for  that  the  plaintiff  by  his  biH  had 
coofefled,  that  he  had  given  n^ney,  or  contraded  for  it  contrary 
to  the  meaning  of  the  flatute  i  therefore  be  was  diiaUed  to.jNC* 

ecute 
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ttott  the  fiune,  and  die  demurrtr  was  hdd  good.  N.  Ch.  R.  27. 
9  Car.  T.   Lake  v.  Prideeon. 

2.  A*  (yrefented  a  patlon  to  a  livingi  and  took  a  imd  t§  rejign 
mnquift  at  any  time  within  fetrea  years ;  A's  faou^eeper  being 
the  parfon's  fitter,  gat  away  the  bond^  and  delivcrecnt  over  to  the 
paifon.  A.  brought  a  bill  to  difcover,  and  to  be  relieved ;  de« 
fendants  demurred,  and  demurrer  allowed,  i  Vern.  R.  242* 
Mich.  1691,  in  the  Cafe  of  Brainbam  v.  Mannings,  cited  per 
Cocofu  tiutchins,  as  Forteicue's  Cafe. 

^.  Pickering  fcifed  of  land,  and  Sir  J.  Werden  ci  a  fet  farm^ 
ifliiiiig  out  of  it,  paid  taxes  onlj  after  tie  rate  cf  is.  and  yL  per 
founds  and  retained  for  the  fte  farm  at  the  rate  of  48.  at  which 
the  iand->tax  was,  on  which  Sir  J.  Werden,  owner  of  the  fee 
larm  rent,  brought  his  bill  in  the  Exchequer^  and  prayed  tbaC 
Pickering  fboukl  Jet  firth  the  value  ef  thg  land^  and  what  rent  he 
received,  and  what  be  had  paid  be  taxes,  to  which  bill  Pickering 
demurred^  and  the  dermrrer  allowed^  notwithftanding  the  Case 
OF  Shcringtok  was  cited}  the  whole  matter  there  appearing, 
end  this  being  on  a  demurrer,  which  was  made  the  difiereoce. 
iz  Med.  171.    Hill.  9  W.  3.   Pickering's  Cafe* 


(L)    To  Bills  by  Purchafors* 

».  TO  ILLS  to  difeover  atrujlaf  a  mortgage^  and  to  redeem^  was 
X3  brought  by  the  heir ;  defendant  demurs,  for  that  it  was  to 
fecure  the  payment  of  Winey  borrowed  of  them  by  the  anceftor, 
without  any  truji^  and  for  that  the  defendants  were  willing  to  re^ 
C  I**  3  convefy  free  from  incumbrances  done  by  them,  on*  payment  of 
principal  and  intereft,  by  which  means  the  plaintlfF  may  have  the 
eftate  again,  in  as  good  condition  as  when  it  was  made  over  to 
them  by  the  anceflor,  fo  that  it  Was  not  material  to  the  plaintiff, 
if  there  was  any  truft  repofed  in  the  defendants  in  the  (aid  mort« 
gage  or  not ;  demurrer  allowed  with  cofts.  Fin*  R*  ^i^*  Tria, 
97  Car.  2^.    Harvey  v,  Morris  and  Clayton* 


(M)    To  Bills.    For  not  fetting  forth  any  Title. 

I.  irvEMURRER  becauie  ee/ly  cue  vie  was  mt  Jbewn  to  be 
'  jlJ  alive^  and  over*ruled  the  demurrer  not  to  be  good. 
Toth.  |ij6.  cites  37  Elia.   Vlftor  v.  Read. 

%  Plaintiffs  claim  a  titlt  under  a  fine  ^nd  recovery  on  a  deed  t9 
ietul  the  ufes^  Defendant  demurs,  for  that  plaintiff  made  out 
no  title,  becauft  fuch  fine  and  recovery  tiwf  never  levied  or  fuflfered, 
or  if  they  were,  yet  it  is  not  alledged  that  the  parties  to  the  fine 
or  deed  of  tifes  were  then,  or  afterwards,  Jeifed  or  foffiffed  tf  the 
lands  hi  the  biH^  whereby  to  enable  them  to  make  fuch  affuranee 
as  in  the  bill ;  fo  that  the  /aid  bid  is  very  uncertain  and  infuft* 
cicnt  in  tiiofe  particulars  tbcrctf  whereby  any  rdttf  or  diiboveij 

If 
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il  fimght ;  demnmr  allowed  widi  oofts,  and  piiititiff  tD 

his  biU  Bs  he  fluQ  be  adrifed.    Fio.  R.  268.    Mich.  28  Car.  «• 

Lawrence  and  Hedey  v«  Doughty. 

3*  BHl  bv  an  •ccuptai  agaii^  defendant  who  had  got  the  ori* 
ginal  leafe  Ad  threatened  to  cancel  it  and  take  a  new  leafe  from 
the  biihop.  Defendant  demurred  for  that  the  pkuntiiF  did  imt 
av4r  tii  lift  9r  iivet  of  any  of  the  nominees  in  the  Icafe  totn  thsH 
in  being  at  the  dioth  of  the  UJfet^  and  that  this  court  doth  mti 
countenance  the  title  of  an  occupant  againfl  a  purchMJir  for  a  valii« 
able  confideration.  Demurrer  allowed,  but  without  cofts,  and 
dilmiired  the  bill.  Fin.  R%  270.  Mich.  28  Car.  2.  Rofier  v. 
£vans. 

4*  Executor  brought  a  hxlXfor  recovery  rfjome  efteftatn^s  ajfeis^  la  1  nott 
tut  the  biU  did  not  Jbew  that  he  bad  trwedthe  wiJi  in  any  court,  JjJ^^f*  ^ 
whereupon  the  defendant  demurrea.    And  upon    the  Courtis  ufaSibtt^ 
aflcing  the  regifter  what  the  courfe  of  the  Court  was  in  this  point,  L<)-  K. 
Jie  faid,  that  the  plaintiff's  bill  ought  to  allege  that  be  had  duel/  ^y^]^ 
proved  the  will  i  but  though  he  did  not  mention  in  what  court  tt  firft  caiae 
would  be  well  enough ;  whereupon  Ld.  C.  Macclesfield  allowod  'bco  Chan, 
the  demurrer.    Wms's  Rep.  753.    Mich.  1721.    Humphrejfs  v.  ^TpinSi, 
Ingledol.  thiutUbH 

HffMdmi- 
nijtrmtf  ought  to  Jhtw  by  hit  bill,  where  he  had  Uken  oor  adoiimftratioaf  to  the  intent  the  de- 
fendant might  know  in  what  court  to  look  (or  it,  whidh  might  be  void,  if  taken  out  under  a  wronf 
Surifdidion ;  but  that  oF  late,  the  goieral  allegation  of  havio|[  duly  taken  out  admtoiftrationt  haa 
been  held  good,  efpecially  where  (u  on  demurrer)  the  caufe  u  not  then  to  be  detcrminad,  but  bo 
•nuft  (hew  6i4  USNri  rf  •dminijtratiom  mt  fit  bomimg.  And  the  note  layi,  thai  Una  wat  fis  faii* 
•od  determined  by  I'd.  Kinc,  13  Dec.  17321  ia  Gale  Qf  Stone  v.  Baker. 


5.  A  fci.  fa.  was  brought  by  an  executor  to  revive  a  decree^ 
The  teflator  Jied  feifed  of  bona  notabilia  in  2  diocefes  within  the 
province  of  Canterbury,  and  the  executor  proved  the  will  onl/ 
in  the  arch-deaconry  of  S.  Ld.  C.  Macclesfield,  upon  this  being 
pleaded,  ordered,  thiat  the  plaintiff  fhould  not  proceed  any  further 
in  his  fuit  unlefs  he  Jhcw  the  defendant  afufftcicnt  probate  fif  tig 
xuifl.    Wo^'s  Rep.  766,    Mich.  1 721.   Comber's  Cafe. 


(N)    To  Bills  of  Revivor  or  Review*  £  523  ] 

I.  A  BILL  of  revivor  was  brought,  which  was  to  revive  all 
^t\,  former  proceedings,  and  pmrticularly  m  ordtr  iy  cottfent. 
The  defendant  demurred  to  the  bill,  for  that  it  fought  to  fevtv^ 
that  order,  whereas  the  feme^  who  was  party  to  it^  weu  exeeuHu^ 
and  onfy  during  her  widotvhood  and  her  executoHhip  to  aefe  m  her 
marriage^  and  ihe  being  ntarrled  ^e^  her  executorihip,  and  CM« 
iequendy  her  confent^  wat  determined^  And  upon  debate  (which 
was  the  only  work  of  the  day)  the  domurrer  was  allowed.  Chan. 
Cafes,  77.    Mich.  18  Car.  %.    Hainpden  v.  Brewer. 

%.  A  demurrer  was  to  a  hiO  of  review  eidiibited  on  new  ukUtert  %  chan. 
for  that  it  oufiht  not  to  be  admitted  where  the  matter  was  of  tie  R«p-  M. 
imwk^i  of  dkfoodant  at  (be  time  of  ti|c  vifwa  oad  hearing,  ^'J^ 

though 


'5^5  Ocimtttcif^ 

^«^^«f  Aoa^  then  diere  wis  no  proof,  but  afiitwards  the  pr^gf  cam  Ik 
Vy^t  ^^'>  ^^  herein  was  cired  a  cafe  where  thp  defendant  fet  forth 
«UUiti8;hM  J^ids  that  made  a  title  by  anfwer,  but  were  hft  afiirwaris^  and  a 
u  i!!d*^h!'  ^'^^^  againft  them;  but  coming  to  light  afterwards,  the  bill  of 
thT^^  >'^v'^^  ^^^^  admitted.  But  per  Ld.  Keeper,  this  call  is  not  like 
Ittmrd  of  the  other,  and  fo  in  efFed  difmiiTed  the  bill,  but  then  gave  time 
■o  weight  to  produce  precedents.  3  Ch.  R.  76.  July  1672.  Cb^berair. 
;?*;?.':-  GrecnhiU. 

pofcaad  difamiM  the  bUl  of  review. 

3.  Bill  of  rrviiw  was  brought,  and  errors  ajjigfui  in  tht  dicree. 
Three  errors  were  afligned  ;  defendant  pleads  money  ftill  due  to 
him,  which  plaintiiF  ought  to  have  paid  before  be  be  admitted  to 
a  bill  of  review,  and  demurred  as  follows,  viz.  For  that  there 
doth  not  appear  fuch  error  in  the  body  of  the*  decree,  for  which 
the  fiune  ought  to  be  reviewed  or  altered,  and  that  the  fuppofed 
errors  arife  from  matters  of  fad  not  therein  mentioned.  The 
Court  over-ruled  the  demurrer  as  to  the  firft  error,  but  allowed 
the  demurrer  to  the  fecond  and  third  errors.  Fin.  R.  36.  Midu 
%S  Car.  2.    Tredcroft  and  Rigg  v^  White. 


(O)    To  Anfwcrs  and  Replications. 

tTrecm.  i,  "TXEMURRER ./^  an  anfwer  to  a  bill  of  revivor^  which 
pi*  MO.**  •'^  tendeth  to  draw  into  examination  de  novo  an  agreement 
src>«utcs  contained  in  the  decree  \  thouph  the  Court  thought  .it  un- 
it tt  a  ae.  reafonable,  yet  doubted  what  to  do  as  to  the  demurrer ;  fome  at 
•Ttiirw^  ^^  ^  ^^^9  ^^^  ^^^  Court  (hould  have  been  moved  in  this  fpecial 
to  »  bill  of  cafe  for  an  order  to  reftrain  an  examination  of  matters  formerly 
^^^^  *  .  examined,  and  it  was  now  ordered  that  no  matter  examined  to 
2Ja^J  before  (hould  be  re-examined.  The  reporter  &ys,  he  takes  a 
WM,  be.  that  this  was  the  rule  that  was  given.  Sed  qusere.  Ch.  Cafes^  j6* 
^^    .  Trin.  16  Car.  a.    Williams  v.  Owen  and  Arthur. 

woidd  tend 

to  petjury,  tnd  iolioitefiefi,  to  examine  tbingt  examined  and  decreed*  and  that  the  Court  was 
of  that  opinion^  but  that  u  well  the  defendant*a  counfel  aa  the  Court  faid,  that  iherc  could  be  no 
demurrer  upon  an  anfwer  in  equity*  but  Seijeant  Clyo  for  the  plaintiff  faid*- he  had  known  it.  Tho 
Court  nude  an  order  that  there  fliould  be  no  exanainatioa  of  that  which  had  beta  eaaaioed  bc- 
iore«  and  that  wai  the  nile. 

[  524  ]  2.  The  plaintiff  putting  matter  in  the  replication,  which  wa» 
not  contained  in  the  bill,  and  which  matter  the  plaintiff  knew  of 
at  the  exhibiting  the  bill,  the  defendant  pleaded  and  demurred  to 
the  replication,  which  this  Court  allowed  of.  Chan.  Rep.  259. 
xy  Car.  2.    Goodfellow  v.  MarihUl. 

3*  A  decree  being  made,  and  a  bill  brought  to  execute  the  d^ 
triiy  the  Atitnizvit  fit  forth  a  parol  agnermnt  in  bar.  The  pkintiflT 
demurs,  and  Ld.  Chancellor  allowed  the  demurrer,  though  the 
agreement  was  fubfiqutni  io  the  docreo.  The  decree  fliaU  pro- 
ceed, and  if  the  defendant  will  have  advantage  of  the  agreement^ 
let  him:  bring  an  original  bill  $  for  if  he  have  advantage  hf  k 

in 
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in  way  of  defence,  one  wicnefs  may  ferve  his  turn^  but  to  an 
original  bill  here  if  he  in  his  anfwcx  denies  the  agreement  one 
witnefs  will  not  convid  him,  fo  as  by  this  way  of  anfwer  the 
plaintiff  fhould  lofe  the  benefit  of  his  anfwer.  2  Cb.  Cafes. 
8  Mich.  3i^ar.  a.    Walklin  v.  WalthalL 

(P)    To  Subpoena,  &c. 

I.  nr^HE**^emurrcr  was  to  zfubpcena  in  the  nature  9f  a  fcire  3  Chin. 
X   facias^  and  it  was  becaute  he  that  brought  the  fubpoena  w?rii*v.' 
did  not  thereby  alledge  himfelf  to  be  the  heir  or  executor  to  him  uke»  s!  Cj 
that  had  the  decree ;  refolved,  that  there  never  was  any  demurrer  in  totidem 
of  this  nature  before,  and  the  fubpoena  was  no  record  nor  any  ][y^*|„, 
where  filed,  and  fo  not  to  be  demurred  to ;  but  the  caufe  was  Rep.  160. 
to  be  (hewn  upon  the  return  of  the  writ  on  the  order,  and  the  pi«i6.s.c. 

order  did  mention  him  that  brought  the  writ  to  be  both  heir  and  ^^^^1 

executor,  fo  this  demurrer  was  conceived  very  ridiculous  and  Cub.  £q«. 
•verrruled.    Ch.  Cafes,  iq,   Pafch.  16  Car.  2.    Wan  v.  Lake.    f^J:"^ 

by  Ld.  Ch.  Baron  Gilbert. 


(Q^   What  (hall  be  over- ruling  a  Man's  own 
Demurrer. 

I.  TXEFEND  ANTS  having  demurred,  for  that  the  plaintiff 
\J  had  modi  no  title  to  himfelf  in  ti|ie  bill  (as  in  truth  he  had 
not)  Hutchins  infifted  that  the  defendant  had  ever-ruled  bis  $wn 
demurrer  by  having  anjwered  ever  to  feveciI.4Nats  of  the  bill* 
But  the  matter  of  hSt  being  denied,  and  there  being  no  books 
in  court  the  matter  was  adjourned.  Vern.  R.  90.  pi.  79. 
Mich.  1682.    Savage  v.  Smalfbrook. 

2.  Where  a  man  demurs,  for  that  the  bill  contains  feveral 
matters  net  relating  one  to  the  etber^  and  in  feme  wbereef  tbe  de^ 
fendant  is  net  concerned^  if  by  anfwer  the  defendant  doth  more,  than 
barely  deny  combination  and  confederacy,  he  ever^rules  his  de- 
murrer. Per  Jefferies  C.  Vern.  Rep.  463.  pi.  442.  Trin. 
1687.   Hefter  V.  Wefton. . 


(R)    At  Law.    In  what  Cafes ;  and  how  con-  [  525  ], 

(leered. 

I.  jN^ISITIONfiund  tbat  %  S.  held  eertain  lands  rf  tbe 
X  King^  as  ef  lis  henestr  ef  GUucefter  which  is  net  in  eapite^ 
upon  which  preeefs  iffued  againft  W.  S.  who  bad  intmdedy  &c.  and 
iefue  livery^  and  becaufe  this  tenure  is  not  in  capite,  and  therefore 
livery  is  not  due^  the  party  demuircd  ia  law  upon  tbe  recoid  i 

for 


Ibr  ihen  h  no  caifir  of  livtry.    Be  Dcmurftr»  pi.  25.  cit« 
S1H.& 

2.  iM  wktre  m  niM  Jidargs  ypm  m/I^M^  mid  nd$0$  ii  nler^ 
tmfa  iban  it  is^  ar  fkads  •  Jtmtpttt  Hhtrvu^i  iUait  is^  the  ochef 
any  demur  upon  it  ^  ftr  tbere  it  no  fiidi  hwt  if  it  be  ailre« 
cited*    Ibid. 

3»  A  demurrer  it  properly  called  a  pUa ;  for  the  ^acitum  n 
nomen  coUedivum,  See  Ld.  Raym«  Rep.  ax  and  Carth.  334, 
33S.    Mich.  6  W.  and  M.  in  B.  K.  in  Cafe  of  Wilfon  v.  Law. 

4.  Where  a  demurrer  is  proper^  the  otbir  partph  h$mai  /# 

j»m  I  and  though  it  be  on  a  plea  in  abatement  if  the  demurrer  is 

proper  and  appofite  the  other  muft  join.    Comb,  306.     Mich* 

6  W.  and  M.  in  B.  R.    Campbell  v.  St.  John. 

TiwcUftaJ.      5.  There  can  be  no  fudi  thing  as  a  demurrer  in  abattmnU. 

l^Mbm.  ^^  ^^^  ^*  J*    *  **^*  ^95*  ^""*  3  ^°"*  ^'  ^'  ^^^^* 

Btitt,  wdplMBliff  tewed  Ml  bftr,M4>idgnMBtfiwa  for  the  pUintifft  for  the  Co«nfeid»  thqr 
kocw  BM  what  a  OdBurrer  in  abatcniMit  waa,  for  if  the  caufie  be  apparent  to  the  Conrt,  ther 
^M«kl  ahaae  the  writf  kc,  thenfrlvci,  or  elfc  it  ooght  to  he  pleaded,  and  they  find  they  wouM 
tea  all  foch  dtMnrrani  iaCo  hart*  thoogh  Eyre  qooied  Wimhiih  v.  WiUo«fhhy»  to  Ffenwdi  for 

•  peiceJiM  of  a  dctturret  io  fbateincau    €  Mod.  to9.    Trio.  3  Ana.  B.  R.    "^ 

IhwuiiM,        I  Stlk*  tfto.   Docmiaiqiie  v.  Diveoant.  £  C«  held  accordingly. 


(S)    Where  it  is  a  Confcflion  of  Matters  of  Faft. 

J.  TN  tnfpafs  the  defendant  juftified  H  retain  goods  in  pledge  fbr 
•L  16L  dug  bf  the  plaintiffs  and  the  plaintiff  demurred  generally ; 
by  this  he  confefled  the  debt,  by  the  opinion  there,  therefore  augbt 
i§  bave  taken  proteflation  of  ibe  debt,  and  tben  to  bave  demurred 
upon  tbepleay  &c.    fir.  Demurrer,  pi.  Z4..  cites  5  H.  7/ 1. 
Ademorrer      2.  A  demurrer  is  a  corfejpon  of  all  matters  in  faR^  but  mt  ef 
awlnp'^ir    «W^^  *»  ^^'^  5  for  by  it  they  are  put  in  judgment  of  the  CotirC 
JkLhwll  PI«  C.  S5.  a.    Hill.  6  &  7  E.  6.  by  Mountague  Ch.  J.  in  Cafe 
$^f^d\      of  Partridge  v.  Strange  and  Croker. 

per  Cur,  ^ 

Freem.  Rep.  39  Trin.  s67»«  C  B.    King  v.  Rot!:aw.'  ■    Frecm.  Rep.  199.  pi.  sot. 

Trin.  1675.  Skedwin  v.  Lampen.  S.  P.  per  Cur.  ■  A  demurrer  coofciTca  onty  matter  of  fad. 
•nd  that  ooty  wheo  it  ia  weH  pleaded;  hut  it  never  confeflea  matter  in  tawf  per  Holt  Ch.  J. 
Ld.  Raym.  Rep.  tS.   Triiw  •  W.  It  M.  in  B.  R«  citc»  S.  <.  Jb  5  Rep.  96. 

♦[526]  • 

If  a  thing  j.  A  domurrcr  in  law,  it  never  a  confeffign  of  a  thing  again/l 
^^ai^li'  f A/  recgrd^  but  onijf  of  that  which  moffimd  wub  ^e  record,  far 
K  u  <?o.  odierwife,  *  his  confcflion  would  be  vain  and  Ibould  not  bind  cfae 
fcffcdhy  Court;  per  Cur.  Cro.  J.  12.  Pafch,  i  Jac.  B.R.  incafeof 
mh«T.2r*  Arundel  V.Arundel. 

•tbtrwyc  I  per  Anderibn  Ch.  J.    Goldlh.  ^t.  pi.  i.   Trin.  19  Elii.  in  Specol't  Cafe. 

•  ■ 

4*  As  a  demurrer  at  comm»n  law  did  corfefs  all  matttrt  fbrmaUj 
pleaded}  (o  now  by  the  Jiatute  a  gmegral  dgnmrrer  dges  cmtfefi  aU 
autturt  pleaded  though  ui^Mnallpy  accotdisig  to  the  fmn»  meam  bv 
the  ftatuce  ay  Eltx.  5*  For .  fiich  forms  aM  now  not  onteriaiy 
not  being  exprefied  in  demurrer.  Hobw  233.  ae  the  end  of 
PL295.   Mick,  12  Jac  ia  the  Cafe  ^.Heafdvi.Ba(kicviBe.      . 

5.  A 


Dtnmmr^  sz* 

5*  A  ginergl  dtmurrer  e9nfiffii  ntt  th§  maitiri  ts  if  in  Ubt 
upon  a  bill,  defendant  pleads  payment,  and  the  plaintiff  demurs 
that  demurrer  does  not  eonfeft  the  pajnient  y  per  Warburtnn  J. 
Are.  Hutt.  15  Trin.  13  Jac. 

6.  If  tbt  county  pliOj  replhatitHj  &c«  upon  which  the  demurrer  ^^toat^aat* 
wasy  is  good \  then  all  the  matter  which  is  contained  in  the  count  ^^^^]^^^ 
or  plea  is  conitfied,  but  if  the  count  or  plea  be  ritions,  then  it  \^u\y  fo 

is  otberwife.    2  Roll.  R,  22.^  Pafcb.  16  Jac.  B.  R«  10  oifie  of  ^v^^^  (> 
Hdferd  V.  Plat,  cited  per  Cur.  as  a  difference  taken  17  AE  {rf.  2.  qaer^'l^^tl;. 
31  Hr  6.  &  ac H.  6.  Cifeofdie 

Com  men- 
dami,  and  fo  adjudged,  that  where  title  for  the  Kins  wai  conuioed  in  that  pica,  on  which  the 
plaiotiff  demurred  that  there  thia  (|uefttoii  waa  no  queftioo  of  Che  Kin^li  tiik^  hccuCc  the  pica 
was  not  good. 

7.  On  a  fctre  facias  to  npeal  a  pateni  uB.foT  a  markit  to  bo 
held  at  C.  reciting  that  there  was  an  ancient  market  long  before 
kept  at  R»  within  half  a  mile  of  C«  and  that  there  was  an  ad  quod 
damnum  taken  out  before  the  new  patent,  and  the  inqueft  tbere^ 
upon  taken,  found  it  not  to  be  to  the  damage  of  any,  and  that  it 
was  executed  by  furprize  and  without  notice ;  and  that  notwith* 
flanding  it  was  to  the  great  damage  of  the  former  market,  &c. 
to  this  fcire  facias  B.  dtmurni.  But  the  Ld.  Chancellor  Finch 
(aflifted  by  North  Ch.  J.  of  C.  B:  and  Jones  J.)  gave  judgment 
for  repealing  of  the  patent  \  tot  the  return  of  the  writ  of  ad  quod 
damnum,  was  not  conclufive,  and  here  iy  tbi  dnnurrer  it  is  con" 
ftfftd  to  be  to  the  damage  of  the  former  market.  2  Vent.  344*    Hill. 

31  &  32  Car.  2.  in  Cane.    Sir  Oliver  Butler's  Cafe. 

8.  Indebitatus  ajfumpjit  for  a  horfe  fold  for  20l.  The  de^ 
fendant  pleaded  within  age.     Tht  plaintiff  replied^  that  be  fold 

him  his  bvrfe  for  his  eom/eniency  to  carry  him  about  bis  neeej/ary 
affairs  \  to  which  the  defendant  demurred  And  the  fole  quef- 
tion  was,  whether  an  a£lion  would  lie  againft  an  infant  for  monej 
for  a  horfe  fold?  It  was  urged  on  the  defendants  part,  that  an 
infant  was  chargeable  only  for  neceflaries,  as  meat,  drink,  clothes, 
lodging,  and  education,  and  cited  3  Cro.  175.  i  Cro.  Ayliff  v, 
Archbold.  Latch.  169.  But  the  Court  were  of  a  contrary  opi- 
nion, for  the  plaintiff  having  averred,  that  he  fold  him  the  horfe 
to  ride  about  upon  his  oeceilary  occafions,  and  tife  defendant 
havine  eonfeffed  it  by  his  demurrer,  it  muft  now  be  taken  to  be 
fo ;  if  the  t^fendant  had  trav^ed,  then  the  jury  muft  have  judged 
of  it,  whether  it  wai  nccelEtry  or  convenient,  or  not,  and  \o  like-  , 

wife  of  the  price  of  the  hone,  whether  it  was  exce$ve  or  no. 
Jud.  pro  qucr.  nifi*  Freem.  Rep.  531.  pi.  715.  Mich.  i68o*. 
fiarber  v.  Vincent, 

9.  An  aftion  on  liit  cafe  br^bt  upon  an  inland  biU  of  ex«  iSalk.  115. 
change,  in  which  the  plaintiff  declared  upon  0  Jpeeial  cuftom  in  ^\l^f^ 
London^  for  the  bearer  to  bring  the  adion,  &c.  and  upon  a  de-  ingiy.!— L 
murrcr  to  the  declaration  it  was  held,  that  the  defendant  having  Skin.  346. 
demurred,  wiiboHi  trenfer/sHgjbe  cnfi$wt^  be  Bad  thereby  eonfeffed  J^e^d*!?. 
there  was  fuch  a  cuftom,  though  in  truth  theie  was  not,  and  for  ly. 

that  fcafon  the  plaintiff  had  judgOMtt  i  for  though  the  Court  takes  Comh.  to^. 

notice  ^  ^-  **•* 


^5^7  Z)CIIII1(UIV 

a.  p.  does  iiotiee  of  die  law  of  merchants,  ^  as  part  of  die  law  of  Enghiuf, 
^i/ftfod!'  y^  ^y  c^^'^^^  ^^  notice  of  the  cuftoms  of  .particular  places  i 
^.s.c.tii-  and  this  cuftom  as  fet  forth  in  the  declaration^  being  fufficient  to 
ji^i^  •«-  maintain  the  adion,  and  the  defendant  confefling  it  by  his  de-* 
*»«^a>/«  murrer,  he  has  given  judgment  againft  himfelf.  3  Salk.  689  69. 
pi,  5.    Pafcb.  5  W.  3.  fi.  R,    Hodges  v.  Steward. 

8.  If  a  thing  be  laid  bf  wa/  rf  prefcripthn^  which  d»s  n$t  lie 
in  friJmptUm^  and  it  be  demurred  unto,  that  does  not  confeis  it ; 
for  it  this  be  a  courfe  of  die  court  it  is  law,  and  if  it  be  law  we 
are  to  take  notice  of  it.  Per  Holt  Ch.  J.  Obiter*  .12  Mod.  573. 
Mich.  13  W.  3. 

9.  Demurrer  confefles  nothine  but  what  is  materially  alUgti. 
Arg,  and  feems  admitted.     12  Mod.  578.    Mich.  13  W.  3. 

10.  A  demurrer  is  admitting  the  matter  of  fiid,  lince  it  refers 
At  law  arifing  en  the  faR  to  the  jti4gment  ef  the  Courts  and  theve- 
fere  the  nSt  is  taken  to  be  true  on  fuch  demurrer,  or  otherwife 
die  Court  has  no  foundation  on  which  to  make  any  judgment. 
GUb.  Hift.  of  C.  B.  55. 

(T)    General  Demurrer ;  what  is  aided  by  it* 
Duplicity. 

S. p.  For  I*  TT E  who  demurs  fir  double  plea  cannot  demur  by  the  corn- 
double  pica  XJL  mon  demurrer  that  the  plea  is  infufficient,  but  ought  ex* 
UrU^Hner  P^fP^  '*  demur  fir  the  douhlenefs  j  for  a  double  plea  may  be  foiind 
l^mwJfy!^  a  (ufficient  plea,  unlefs  for  the  inconvenience,  that  the  one  may 
Br.Doubie  be  found  for  him  and  the  other  againft  him ;  per  Fortefcue. 
dw  IJ  a'  ^'*  15«'»«'''^«r,  pi.  7.  cites  37  H.  6.  6. 

6. 6.  2.  In  cafe  of  a  general  demurrer,  he  (hall  have  benefit  df^tvtij 

thing  mentioned  in  the  record,  or  of  every  point  given  him  by  die 
law,'  but  otherwife  in  a  fpecial  demurrer.  Per  Nf ontague  Ch.  J. 
PL  C.  66.    Mich.  4  £.  6.  in  Cafe  of  Dive  v.  Manningham. 

3*  Upon  a  general  demurrer,  he  that  demurs  Ihall  have  ad- 
vantage of  a  double  plea.    Palm.  232.  cites  it  as  refolved,  4  Eliz. 
Ayer  v.  Joyner. 
Upon  I  ge-       4.  If  on^  demurs  generally  to  a  double  plea^  it  is  not  good  at 
Bcrii  de-     ^.5  j^      per  Anderfon  Ch.  J.    Gouldfb.  52,  in  pi.  i.    Trin. 

murrer  au«  i?i*         * 

plicity  it        29  JLllZ. 

not  fatal. 

Comyiu'a  Rep.  115.  ftlcli.  13  W.  3.  B.  R.  ia  Cafe  of  Lamplugh  ▼.  Sboitridge. 

5.  At  this  day  bv  die  Jlatutt  of  Eliz.  where  there  is  a  plea 
v/itbout  a  colour^  a  plea  amounting  to  a  general  iffue^  or  a  doiAU 
plea-,  the  demurrer  to  fuch  pleas  ought  to  be  (pecial';  fa  if  there 
be  only  want  offormy  a  general  demurrer  is  mot  fufficienty  as  it  was 
at  the  common  law.  The  law  rejeds  double  pleas,'  and  pleas 
amounting  to  the  general  iflue ;  becaufe  they  are  fuperfluous,  and 
incumber  the  roll.    Lex  rejicit  fuperflua.    Jenk.  133  pi.  n. 

6.  In  trefiafsy  kc.  the  defendant  as  to  the  force  ana  armf^ 
pleaded  not  gutltf^  without  fafmg  ii  dgboc  ponit  ft  fstper  patriam^ 

and 


md  AuM 9'ifir  H  tbe  tr^fs %  the  fk'M'^ 4murr9d  K%  ilwa  plfSi 
for  thgf  ft  wo*  iMUj  iijfujffwh  atii.^^iMifd  firm ;  pet  Cur.  tb^ 
want  (et  de  hoc  ponit  fe  fuper  patriam)  is  matUf  if  form^  and 
Choivforo  the  pkintiff  Ihall  noit  have  ft<)ywtii^9  tkcrcqf  upon  this 
deinurreri  witliovt  fktw'ing  it  ior  ^^uie,  and  fof  that  r^afou  j^dgr 
meht  waa  givco  for  the  defendant.  Sid.  %ib.  pi.  20.  J>in. 
16  Car.  a.  B*  R.    Thackcr  v.  How* 

7.  In  demurrer  for  duplicity^  it  ig  npt  fuftclent  to  demur  piM  [  528  ] 
dnfleM  eft  9r  dufHttm  bobet  maXirUm  \  Uut  thft  parly  m^Jl  Jhtw  Comym't 
whireim   for  the  ftatute,  hjr  rcq«iriog  to  flicv  caufc^  iounded  pj'^g's^c 
tQ  oblige  .the  party  to  lay  his  finger  upoa  the  very  point;  per  mJ  pc/ 
HoJt  Ch.  J.     I  Salic.  219.  pi.  5.    Pafch.  J3  W.  3,  B.  R.  Cur.  .c- 
Lamjdugh  V.  Shortridge.  cordmgiy* 

8.  By  the  4  ^  s  ^^'''  i^*  ^^  adyafitage  can  be  taken  upon  See  tit. 

a  general  demurrer,  of  fuch  faults  in  firm  a$  W9uld  ke  cured  by  n.^^^"^*  j 
Virdi^y  but  fuch  defers  in  pleading  are  aided  upon  a  general  jcotaiu  (2) 
<jeinurrcr  by  that  ftatute,     10  Mod.  251,  348.     Trin.  13  Anu. 
Md  Hill.  3  Geo.  I.  B.  R.    Cole  v.  Hawkins. 

9.  V/bt  was  brought  upcn  a  judgment  in  C.  B.  and  the  detla* 
ration  was  Mffixfiir.  though  the  judgment  was  at  Weftminfter, 
and  therefore  the  a^hn  eught  to  have  been  brought  in  MiddUjeir  ; 
X\kt  defindant  demurred  generally.  It  was  urged)  that  this  was 
atied  by  4  &  5  Ann«  cap.  x6.  that  the  laying  the  ad^on  in  a  wrong 
county  goes  only  to  the  form  and  courC?  of  procet^dingt  ai^d  not  to 
the  right  uf  action ;  that  if  a  trial  had  been  in  this  caUie  by  an  £$ex 
jury,  it  would  hava  been  good  after  a  vcrdi«3}  yet  the  ftatute  \{k 
and  17  Car.  a.  aids  on]y  fuch  defccSts  as  do  not  hinder  the  Court 
from  giving  judgment  according  to  the  right  qf  the  a^ion^  fed 
non  albcatur ;  for  the  4  and  5  Ann.  does  mi  give  any  remedy  upon 
demumr^  but  in  matters  of  the  fame  nature  with  ib^e  v/hich  ar^ 
tbers  /puijied.  Judgment  f<ir  the  defendant.  But  plaintiff  was 
afterwards  aHowcd  to  difcontinue  on  payment  of  co^ts.  Comyn$'9 
{Icp.  305.    Mich.  5  Geo.  I.  C.  B.    Hcdgcthorn  v.  ThM^lock. 


(U)    Peremptory.     In  what  Cafes. 

1.  TTTHEN  the  demandant  or  plaint!^  demurs  up:n  pla  to 
VV  the  writ  pleaded  by  the  tenant  or  defendant,  the  juJj;- 
raent  Is  not  peremptory. to  the  tcjiant,  but  .a  refpcndfux  oujier. 
Thel.  Dig.  238.  Lib.  16.  cap.  11.  S.  I.  cites  ^lich.  31  t.  3. 
Brief  343.  Notwithjlanding  that  d  *y  he  given  till  aether  trrm^ 
citts  34  H.  6.  9.  AflV  1.  6  h.  3.  241.  s  £.  3.  20.  ai^d 
02  H.  6.  63. 

%M  Whore  ithe  demttrrer  is  upon  the  caufc  of  removing  the 
plcfi)  the  judgment  is  peremptory  to  the  defendant.  Thel.  Dig* 
•39*    L4b..i6»  cap.  i;.  S.  9.  citQ6  Mich.  27  H.  6.  4. 

^.  In  entry  fiir  dii&ifln  (WtHMrnN*  up^n  plea  t^  tke  writ^  pripihf 
€&$§n  of  ike  aHTi/,  is  ••t  p&nfnfiory^  K:Br.  Pcreii»ptory,  pi.  ^8. 
cjirs  14  H.  6.  & 
.  Vol.  VJI,  Q^q  4.  Centra 


5i» 

4.  CMfg  if  iffkit^  diereof  jnmi  mni  iri$i  fit  fkis^  this  li 
peimiptory  to  the  touBt,  and  only  tor  the  writ  as  to  the  de- 
mandant.   Ibid. 

5.  Ctti  in  vita  of  four  acres  of  land  in  D.  the  finani  pkadii 
U  thi  wrtt^  that  the  iiwumiant  bimfflf  bad  ntoveni  §ne  acrg 
parcel  of  the  demand  againft  the  tenant,  and  entind  upon  pica 
pleaded  in  the  affife  to  the  writ,  and  the  dimandant  pUaded  an 
ijhptd  that  thi  tinant  Jball  not  fofy  that  Pi  in  which  the  ncevery 
h  ^^^  ^W^  ^^t  had^  VMS  a  hamiit  of  D.  upon  which  they  ^- 
murred.  Per  Littleton,  this  is  only  a  refpondeas  ouften  But 
Moyle  faid  yes,  [that  it  was  more]  for  vou  were  at  ifllie  in  the 
cui  in  vita,  and  this  plea  was  pleaded  to  the  writ,  viz.  the  re- 
covery  of  the  parcel  by  the  ai&fe  in  P.  which  is  a  hamlet  of  D. 

[  5^9  J  ^d  upon  ^^  demuirer  to  fay  this  you  are  eftopped,  and  therefore 
tbi  iffui  is  waivsdj  and  fo  the  demurrer  is  peremptory  i  for  it  is 
not  like  to  a  plea  pleaded  in  abatement  of  the  writ  oefbre  ifiiie 
joined  and  demurrer  had  upon  it,  which  all  the  juftices  granted^ 
quod  nota,  and  fo  fee  xhsX  dimurrer  upon  a  dilatory  pUa  after  ijjka 
joined  is  peremptory  \  for  it  is  pleaded  to  avoid  the  iflue,  and  an 
iflue  tried  is  always  peremptory.  Pr.  Peremptory,  pi.  45.  cites 
2  £•  4.  10. 

6.  Demurrer  upon  plea  to  th^  writ  pleaded  after  ijfve  joined 
\                            is  peremptory  to  the  tenant.    TheL  Dig.  239.   Db.  x6,  cap.  ix. 

S.  II.  cites  i*rin.  2  E.  4.  rx. 

7.  In  appeal  it  was  faid,  that  if  the  defendant  demurs  upon  a  pUm 
V/hich  is  adjudged  againji  him^  he  JhaU  he  hanged^  quod  foit  c<m- 
cefium  \  but  this  does  not  feem  to  be  of  pleas  to  the  writ  which 
are  not  in  bar.    Br.  Demurrer,  pi.  17.  cites  14  £.  4.  7. 

8.  Iflue  being  joined  upon  not  guilty  in  battery^  at  the  afUes 
at  Huntingdon^  the  defendant  pleaded  an  accord  without  alleging 
fatisfa^ion  i  to  which  the  platntiff  demurred ;  and  the  plea  being 
certified  upon  die  back  of  the  poftea,  the  idaintiff  gave  die  de* 
fendant  a  rule  to  join  in  demurrer ;  but  the  defendant  refufing, 
the  plaintiff  entered  judgment,  and  took  the  defendant  in  execu* 
tion.  The  Court  held  that  the  defendant  refiifing  to  join  in  de- 
murrer, the  plaintifF  might  lawfully  enter  upon  his  judgment. 
Freem.  Rep.  252,  253.  pi.  267.  Pafch.  ibji*  AbSot  v. 
Rugefley. 


(W)    To  the  Writ  or  Declaration.    Good. 

• 

J.  TN  debt  the  defendant  pleaded  acquittance^  which  had  n§  print 
A  ofanyfealy  nor  it  could  not  be  perceived  that  eVer  there  was 
afealy  by  wnich  the  plaintiff  faid,  that  becaufe  no  print  appeared, 
Aokwinall  put  him  to  anfwer,  and  the  defendant  £iid.  Sir,  be- 
caufe you  do  >iot  deny  that  it  is  your  deed,  ju4j{ment,  &c.  »id  fo 
ieeSj^ial  Demurrer.  Br.  Demurrer,  pi.  5.  cites  14  H.  4.  30. 
2.  In  dijceity  if  the  defendant  pleads  not  his  deed  in  debt  upvn 
an  obligatton^  and  dmurs  in  law  ttpon  th^  declartttien^  die  de* 

Attitei* 


murrer  fs  void^  mi  the  plea  fhall  be  taken,  per  Prifot.  Br.  De* 
murrer,  pi.  i.  cites  33  H.6.  10. 

3.  So  in  the  writ  if  difceit  the  itfendant  faidy  that  the  fum^ 
momrs  and  veyars  were  other  perfons  than  thoje  tvhe  appeared^  and 
gave  additien^  and  the  plaintiff'  Jaid^  that  thofe  wha  appeared  were 
the  fame  per/ins  who  were  returned  upon  the  pracipe  quod  reddat^ 
and  to  the  plea  phadedl)y  the  manner,  &c.  and  therefore  per  Prifot, 
the  replication  (ball  ftand,  and  the  demurrer  is  void  i  and  thejr 
are  at  iflue  which  ihall  proceed,  .viz.  by  examination  of  the  juftices 
of  thofe  who  appeared  ;  for  where  the  iheriiF  has  returned,  that 
thofe  are  they,  who  were  returned  in  the  iirft  aftion,  the  parties 
(ball  not  have  averment  to  the  contrary.     Ibid. 

4*  Trefpafs  of  a  horfe^  and  hridle  carried  away^  by  H.  S.  againft 
B.  who  fe/V,  that  he  himfelfwas  thereof  poffejfed  as  of  his  proper 
foodsy  till  H.  S.  ofB.  took  them  and  gave  them  to  the  plaintiff ^  and 
the  defendant  retook  them  at  the.  time  of  the  trefpafs.  The  plaintiff 
faid^  that  this  H.  S.  named  in  the  bar^  and  H.  S.  now  plaintiffs 
are  one  und  the  fame  perfon^  and  not  diver Sj  and  to  the  plea  pleaded 
iy  fhe  manner^  no  lawy  icQ.  and  fo  the  parties  demurred  in  law^ 
and  the  opinion  of  all  the  juftices  was,  that  the  plea  was  good,  and 
well  pleaded,  by  which  the  plaintiff  had  writ,  to  inquire  of  the  da-« 
mages ;   for  by  the  nient  dedire  of  the  defendant ^  it  is  confefftd^  [  53^  1 


that  the  one  and  the  other^  are  one  and  the  fame  pfrfon ;  ^  for  if 
otherwife,  dien  the  defendant  might  have  taken  imic  upon  it^ 
and  by  the  nient  dedire,  the  plea  of  the  defendant  is  not  good, 
but  amounts  to  not  guilty,  fir.  Demurrer,  pi.  12.  cites  13  £• 
4  7 


5.  Trefpafs  by  H.  B.  guardian  of  the  chantery  of  B,  and  the 
chaplains  thereof^  the  defendant  faid^  that  one  //.  B.  was  feiftd  in 
fee^  and  leafed  to  the  dfendant  jor  years^  which  yet  continues^  and 


gave  colour  to  the  plaintiff  for  the  term  of  life  of  the  leffor.  And 
the  plaintiff  faidy  that  the  faid  H,  B*  and  this  H,  B.  guardian^ 
fcff .  are  one  and  the  fame  perfon^  and  not  divers^  and  that  the  faid 
//,  <B.  nev^r  had  any  thing  in  the  faid  landj  unlefs  in  right  of  the 
chantery  aforefaid^  and  to  the  plea  pleaded  by  the  manner^  and  fo 
demurred^  Sec,  and  fo  a  good  demurrer  by  the  di/clofifrg  of  the  fpe^ 
cial  matter y2xA  otherwife  not.  Br.  Demurrer,  pi.  13.  cites  21  . 
E.  4- 76.. 

.     6.  The  defendant  demurred  fpeciaVy^  becaufe  he  was  tranflated  Br.Barr,p|, 
to  abbot  of  another  houfe  after  toe  making  cf  the  obligation^  and  the  |f  c^"** 
goods  did  not  come  to  the  loft  houftj  and  fo  demurred.     Br.  De- 
murrer, pU  9*  cites  3  H.  7.  II.        ^ 

7.  .In  a  demurrer  to  a  declaration^  it  is  not  enough  to  fay,  quod 
caret  formi^  but  the  particular  want  of  form  mufl  bejhewn.  2  Ld. 
Raym.-  Rep.  8(>2.  Mich,  i  Ann.  B.  R.    Shortridge  y.  Lamplugh* 

8.  A  fcire  facias  was  brought  in  C.  B.  to  which  the  defendant 
demurred  as  to  a  declaration.  The  plnntiflF  joined  in  demurrer^ 
and  infifts  that  his  writ  is  good,  and  judgment  was  eiven  for  the 
plaintiff.  Error  was  Drought  in  B.  R.  and  there  the  judgment 
was  affirmed.  2  Ld.  Raym,  Rep.  1504.  Trin.  13  Geo.  i.  and 
>  Geo.  a«  B.  R«    Blake  r.  Dodemead. 

Q^qa  (X)    T. 


5}«  Dimmctr; 

(X)     To  Pleas!    Good. 

I.  TN  nufanci  agmnft  ihree^  the  one  pUadid  In  tar^  aii4  sn^ri^ 
J[  fnadi  iifauli^  and  the  third  frid^  that  the  land  eMtendtd 
int$  two  other  vills  not  named  in  the  \vrit>  judgment  of  the  writ* 
niie  plaintiff  /aidy  that  hep  uho  pietided  to  the  writ^  bad  nothing 
in  the  frank  tenement  ^  and  therefofe  to  the  plea  pleaded  hy  tie  man-^ 
ner^  &c.  For  be  who  is  not  tenant  to  the  frakitenement  fiall  not 
plead  this  to  the  writ.     Br*  Demurred,  [4.  2t.  cites  5  £.  3-  lo. 

2.  In  debt  upon  ttrrears  of  acco^yif^  the  defendant  tendered  his 

law^  and  prayed  that  the  plaintiff  be  examined^  and  upon  the  eeea^ 

mination^  it  was  found  that  tht  matter  lay  in  account^  and  upon 

this  the  defendant  pleaded  in  har^  to  which  the  plaintiff  faidy  that 

inafmueh  as  ths  defendant  pr^ye^  examination^  which  e^mtnatioti 

is  found  a?ainji  him^  thirefre  to  the  plea  pleadtd  hy  the  mantHt^ 

&c.  and  fo  demurred  j  for  to  hi^  pretence  this  is  peremptory.   Br. 

Demurrer,  pL  *h%.  cites  to  H.  6.  2r. 

5»y //V  mt       J.    ^n  /♦•  ttcipe  quod  reddat  ogainjl  two,  if  the  one  takes  the  entiro 

7tt"u^c'  ^^^^"^y  ^^^.  ^^^chtSy  &c.  ahfifue  hoc  that  the  other  any  thinf,  hasi 

^J  pt^s.  '  the  (iefnandant  may  fety^  that  toth  are  tenants  as  the  writ  fuppofes^ 

i«  har,  abf  and  demur  kpcn  the  voucher ^  and  this  is  good  iflue  \  for  the  tenant 

Ulttbrrtl!  •enured  tracers  before.      Br.   Iffues  joines,    pi.   6i.    cites  9 

thing  bus        x*.  4*   3^* 

the  demand'  ''^^ 

artt  mayfjiyy  that  Both  are  ten^tnti  at  the  writ  fupp^fet^  and  demur  upon  the  har  pleaded  hy  the  mi^ 

alone,  per  Cjidby  aad  Liuicioo.     Ibid.  '  ■    ■      ■    J^i.  Demurrer,  pi^i6.  «Atcf  S.  C. 

r  cji  1  4.  In  fo^medon  againjl  baron  and  femcy  ^t  baron  fot  h!s  feme 
plejdcd  lion  tenure^  and  the  bafUiS  took  the  entire  tenancy  end  vouched^- 
ice,  Catifby  faid,  the  baron  and  feme  tie  day  ef  the  writ  put" 
ihafedyWere  tenants  of  the  fr  anktinetnents  in  jute  uxo^is^  &c.  Et 
hoc,  kc,  and  to  the  voucher  demurred.  Per  Littleton,  in  aflifc 
againft  fcvfcral,  if  the  one  takes  the  entire  tenancy  and  pleads  irt 
bar,  the  plaintiff  may  fay  that  he  holds  jointly  with  the  other,  and 
to  the  plea  plead  by  the  manner.  Br.  Demurrer,  pi.  20.  cites  9 
E.  4.  36.  and  22  H.  6.  44.  accordingly. 

5.  In  debt  upon  an  obligation  with  diverfe  conditions^  if  the  de- 
fendant fays  that  it  is  inuorfed  upon  fuch  conditidn^  and  Jhews  one 
ohhy  which  he  has  performed^  the  pinntiff  may  fay  that  it  is  in  orfed 
i/pon  this  condition  and  others^  to  whiJ)  the  aefentlafit  has  not  an- 

fiueri'dy  and  therefore  to  the  plea  pleaded  hy  the  ma^nef-y  &c.  and  de^ 
fnurrci  \  for  othcrwife  he  (hall  lofc  the  advantage  of  thofc  con- 
ditions.    Br.  Demurrer,  pi.  j3.  cites  21  E.  4.  78. 

6.  Trdbafs  of  goods  carried  away  in  B.  The  defendant  iuffified 
in  S,  in  the  fame  county y  ahf{Ue  hoc,  that  he  is  guilty  in  B,  -  V  avifor 
feid,  S,  is  a  hdr/ilet  of  B,  and  to  the  pica  pbaded  by  ihe  manner^  ne 
taWy  &c.  and  well  >  for  now  he  has  jufiifiedy  and  Alfo  pleaded  not 
guilty^  appears  by  the  replication^  and  therefore  a  gO^ d<(Durrcr* 
Br.  DWiaifre^,  pi.  14,  cites  22  £t  4%  50. 

"7.  Si 


•"  y.  S^  in  ajjlfe  the  'HeftHdant  fleatkd  fe^fineni  of  J.  N[  nrd  govs 
i^imr.  The  plaintiffaid^  thai  the  fatd  J.  N.  and  the  flainiiffan 
9ne  and  f he  fame  perfin  and  not  drifers^  and  to  the  pie  a  pleaded  hy  the 
manner  no  taw  fhallput  hin  to  JwifWer,  &c.  Ami  a  good  demur* 
rtr,  by  which  Suliard  pieaded  over  miAcher  plea.  And  fo  fee 
Jpectal  dem'orrer  hy  decunation  of  the  fpccial  matter^  und  Mpon  this 
eonetiddes  with  demurrert  fir.  Demitrrcr,  pi.  14-  cites  %z  E- 
4.  50.  . 

■  8.  In  replevin  the  plaintiff  declared  in  «  ptaee  eaUod  S,  in  B, 
The  defendant Jaid^  that  his  father  wa$  feifed  of-  lOO  Ueres  ^  land 
in  J5.  called  M.  and  died  ftfed^  and  the  land  tlefeendei^  «c.  and 
kvffivei  for  datnage  feafant^  ahfquc  hoc  that  he  took  them  in  the  plact 
tailed  S,  KtyA  demanded  judgment  of  the  writ  and  prayed  return, 
and  the  plaintiff  faid^  that  the  lOC  acres  are  fo  well  kn^wn  by  the 
name  of  S,  ai  hy  the  namt  of  Mi,  and  that  the  plau  called  S.  and 
M^  100  a^es  calltd  M,  are  one  and  tJu  fatm  pleice^  aitd  not  diverfe^ 
et  hoc,  AfC.  And  to  the  plea  pleaded  by  the  manner^  dec.  No  law 
Jhall  put  J/tm  to  anfwer,  Br.  Demurrer,  pi.  8.  cites  i  H.  7.  IX. 
Q.    Replevin  of  taking  in  a  place  called  fi.  in  N.  the  dcfe^^dant 


jujlifed  in  a  place  called  S.  in  AT.  afovefaid  for  damage  feafant 
0hfqut  hoc  thai  he  is  gf^ilty  in  B.  the  plaintiff  fa id^  that  the  f*lacf 
h  known  hy  the  one  name  and  the  other^  and  to  tl>e  pica  pleaded  by 
(hf  ynanfer^  (sfc.  and  demurred,  Br.  Dctnurrcr,  pi.  jg.  cites 
I  H.  7.  21. 

/  10.  Rcpicvin;  upon  den?'iirrer  the  cafe  was,  that  the  plaintiff 
in  bar  to  the  avowry  Jbews  that  the  land  was  copyhold  land  g'^ant- 
qbli  in  pofftffum  or  reverfion  for  life^  or  in  fee^  and  that  the  lord 
granted  the  reverfton  unto  him  after  tl>e  death  of  IV.  who  was 
t^onant  for  life^  and  Jhews  the  death  of  W,  whereby  he  entered* 
And  it  w.'is  hereupon  demurred ;  hecaUfe  he  did  not  Jhew  the  be^ 
ginning  of  IV* s  eflate^  nor  by  whom  W.  had  the  eftate  grafted 
him.     And  it  was  held  to  be  no  caufe  of  demurred,  booaufe  it 
is  not  the  plaintiff's  title,  but  matter  of  conveyance  thereto; 
wherefore  it  was  adjudged  for  the  plaintiff.    Cro.  J.  51.  pi.  24. 
Mich.  ^  Tac.  C.  B.    Lodge  v.  Frye. 

II.  Debt  for  rent.  The  defendant  pleads  nil  debet  and  f> 
iffue  joined^  and  at  tht  day  of  nifi  prius  the  defendnnt  ple^idi  quod 
fuis  darrein  continuance  the  plaintiff  relea/ed  to  him  and  does  not 
tiame  any  place  where  he  releafed,  {o  as  no  iffuc  could  be  taken ; 
;iLnd  to  .this  the  plaintiJF  demurred.  And  it  was  adjudgc^d  a  fault 
incurable.  Freem*  Rep,  ii2»  pi.  132.  Irin.  1673.  Gardner 
V.  Bloxam. 


(Y)     In  what  Cafes  a  Demurrer  mak«  a.     I  S3^  1 
Difcontinuance. 


thf  Cottrt  the  cJefen^t  maintained  his  <iemunrert  and  put  tfae  natter  upM 
dffcoTttDy.  ^^  Oyoit.  The  Court  held  that  all  is  difcondnued  by  th« 
•nee.  plaintiff's  not  joining  in  demurrer,  but  demurring  upon  the  de- 

fendants demurrer ;   for  there  is  no  difference  between  pleading 
over  when  iflue  is  offered,  and  not  joining  in  demurrer  but  plead* 
ing  over^  both  are  alike  and  make  a  difcominuance.      i  Salk« 
219.  pi.  4.   Trin.  ^  W.  and  M.  in  B.  R..   Campbell  v.  St.  John* 
•  Salk.599.       2.  in  fcifi  faciQi  •«  a  judgment  againft  the  defendant,  he 
Sldood  '^^  ^/«tf Ai/  in  akatiment  no  Jfi€cifi€aU$n,     The  plaintiff  demurnd  in 
wio.s  c.the  kar.    ^Xifpondias  oujiir  was  awarded.     Afterwards  the  defendant 
icirehcut    pigaded  the  /ami  matter  in  iar.     The  plaintiff  demurred -^  anl 
"xhtp^Mdl^  Carthew  took  exception,  that  there  was  a  discontinuance  here  ; 
filjend.  becaufe  upon  the  plea  in  abatement  the  plaintiff  had  concluded 
mmt  .ndwai  his  demurrer  as  if  it  had  been  in  bar.     Sed  non  allocatur.     For 
p^rtejKvid  ^^'^*  ^^'  defendant  pleads  a  good  plea  in  abatement^  and  th§ 
per  Holt      plaintiff  rf[liet  new  matter^  be  ought  to  maintain  bis  writ ;  btst 
Ch.  J.  00     if  the  defendant  pUads  an  illplea^  though  the  plaintiff  replies  and 
p7e7rdrnit,  ^^ncludis  in  hafy  it  is  not  material.    Ld.  Raym.  Rep.  393.    Michi 

wheie  i(  is*    10  W.  3.     Lug  V.  Godwin. 

aga'ntji  the 

U^Jtndunt  himftlfy  it  fliould  be  (im  hM  forte)  but  where  againfi  the  hstU  it  fltonld  be  fim  «c 

parte)  «nci  tttis  will  reconcile  tfae  preccdeati.-  ■        n  Mod  214.    Luck  v.  Gooditfta,  S.C.  i» 

tlut  in  fciic  ficias  exceptioo  was  taken,  that  whercM  it  was  faidi  "  Petit  judicium  pro  mifia  (k 

cua^giia  in  hac  parte,"  that  it  (bould  have  been  **  in  ca  parte.    Bui  **  in bac parte,"  wu  held 


^-  ^*j5"***       3*  A  demurrer,  as  an  ifliie,  mujl  eomprUe  the  whole  matter  in 
A^g.  loi?!'  ^''^»  ^^^  ^^  ^y  ?^^  ^  omitted,  it  is  a  dffcontinuance^  becaoie 


s.  ( 

aiidioVsV  the  whole  matter  is  not  brought  before  the  Court*.    Arg.  ^  Ld« 

'"^l'^^u'V  Ray»"«  Rep.  102 1.    Hill.  2  Ann.  B.  R.  in  cafe  of  Crofs  v. 

Ch.  J.  B'lfon*  cites  Yelv.  5.  6.    [Trin.  44  Eliz.  B.  R.]«    Johnfon  v. 

•  See  tit.  Turner. . 

Conitnu- 

ance,  dec.  [£.  4.]  pi.  la.  S.  C. 

If  the  de-  ^  ^;  ^  demurrer  as  in  ahatement  to  a  replication  to  a  plea  in  bar 
In"  baler**  *'  not  a  difcontinuance,  though  the  plaintiff,  might  have  taken 
ment,  then  judgment  by  nihil  dicit*  2  Ld.  Raym.  Rep.  1023.  Hill.  2  Ann. 
»,;'«•       B.R.    Crofs  V.  Bilfon. 

ance,  and  the  plaintiff  might  take  jodKmcnt  1  bat  nevertbelcfa  he  was  not  bound  to  do  it,  and 
therefore  had  hi»eledion,  and  might  join  in  demuner,  and  ibe  Court  upob  thia  joinder  fliali  give 
him  judgment  in  bar.  For  the  Couri  ia  not  hindered  by  the  concluGoo  of  the  demurrer  in  abate- 
meni  to  give  ji.dgmcoi,  aa  of  right  they  ought,  upon  the  whole  record.  Per  Cur.  1  Salk.  9. 
pi.  8.  the  fccood  refolution,  in  the  Cafe  of  Crob  v.  Bilfon. 

5.  In  trefpafs  the  defendant  demurred  after  iffue  joimei  upon  de 
injuria Jua  propria  abjque  tali  cau/ay  it  is  a  difcontinuance  aiod  ill. 
2  Ld.  Raym.  Rep.  14829 1483.    Fafch.  13  Geo.  I.  fi.  R.   Aflett 
•  V.  Vincent. 


(Z)  To 
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(Z)    To  Pleas*    Where  a  ftay  of  Proceedings. 

X.  TN  waft  it  was  agreed,  that  wliere  a  man  jnnt  iffui  fortarf^ 

J*  and  dimurs  in  law  for  part  he  ihall  not  have  venin  facias 

or  writ  tB  infuirt  of  tbi  waft^  or  writ  to  inquin  of  the  damagts 

fill  the  demurrer  be  adjudged.    Br.  Demurrer,  pi.  2«  cites  4S 

E.  3-  IS. 

2. .  In  icire  facias  per  Huls  and  Tirwit,  where  a  mzn  joins  ijm 
for  part  J  and  itmursfor  the  reji^  the  ifliie  ihall  be  tried  before  tht 
demurrer  adjudged.    Br.  Demurrer,  pi.  3.  cites  1 1  H.  4.  5.  - 

3.  Where  diey  arc  at  ijfite  for  part^  and  at  demumr  for  the 
refi^  the  ijfuijhould  he  tried  firji  to  enquire  of  the  damages^  fo  that 
judgment  may  be  given  after  of  all  at  one  and  the  fame  time,  per 
Thim  et  non  negatur.  Br»  Demurrer,  pi.  4.  cites  11  H.  4.  75. 
-  4.  In  trefpafs  of  beafts  taken^  the  defendant  pleaded  to  parcel  not 
guilty,  and  to  the  reft  another  plea^  whereupon  the  plaintiff  de-' 
tnurred  and  Utiefirjl  tjfue  was  found  againji  him  by  nifi  prius^  and 
lie  prayed  judgment  upon  it,  and  had  it  before  the  demurrer  tried, 
and  fo  fee  the  ifllte  tried  before  the  demurrer,  and  judgment  alfo 
before  that  the  demurrer  was  difcufled.  Br.  Demurrer,  pi.  23. 
c^es  32  H.  6«  5. 

5.  Trejpetfs  upon  anno  5  R.  2.  the  defendant  pleaded  not 
guilty  to  part  andfo  to  iffucy  and  pleaded  another  plea  of  the  reft^ 
whereupon  the  plamtiff  demurred  in  law,  and  yet  venire  facias 
ifTued  to  try  die  ifTue.    Br.  Demurrer,  pi.  10.  cites  3  £.  4.  2. 

(A.  a)    Demurrer  to  Part,  and  Plea  to  Part. 

X.  TF  a  man  in  adlion  demurs  for  part  ^  and  joins  ijfuefor  the  reji^ 
-i-  venire,  facias,  or  writ  of  mquiry  of  damages,  or  writ  of  waft^ 
cr  the  like  ihall  not  ifllie  before  the  demurrer  be  tried,  by  reafon 
pf  the  damages.     Br.  Trials,  pi.  129.  cites  48  £.  3.  15^ 

a.  In  fcire  fa<;ias,  if  he  joins  tJfue  for  part  and  demurs  for  party 
the  ifliie  (hall  be  tned  before  that  the  demurrer  fhall  be  adjudgccl^ 
per  Huls  and  Tirwit.    Br.  Trials,  pi.  24.  cites  xx  H.  4.  5. 

(B.  a)  Judgment  on  Demurrer  on  Plea  to  the  Writ, 
or  on  Flea  in  Maintenance  of  the  Writ. 

a.  npHE  judgment  upon  demurrer,  if  the  aUion  lies  without 
JL   Jbewing  fpecialty  or  noty  it  is  peremptory  to  the  tenant. 
Thcl.  Dig.  238.    Lib.  16.  cap.  11.  S.  4.  cites  Mich.  18  £•  3^ 
50.  56.  and  in  diverfe  other  books ;  but  it  is  to  the  adion. 

2.  Where  the  plaintiff  Jhews  matter  in  his  replication  varying 
from  the  matter  eomprijed  in  his  writy  and  the  defendant  for  this 
f|tfiance  demands  judgment  of  the  writ  and  demurs  thereupon, 

Q^q  4  the 
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the  judgment  againft  the  defendant  (hall  be  peremptory,  if  the 
Court  awards  againft  *  him.  Thel.  Dig.  239.  Lib.  16.  cap.  ii. 
S..5.  citbs  Hill.  32  £.  3.    Bar,  t6i. 

3.  In  ajifi  §/  rent  charge  in  Warblington,  the  deed  of  thi 
front  UMX  fv  take  apud  Warblington,  and  by  the  ckufe  of  the 
diftrefs  Ubirty  was  given  to  Mfirain  in  other  tenements  aljo  in 
another  countf^  &c.  for  vi\i\Q\i  judgment  was  demanded  9f  the  writ 
for  the  not  naming  of  the  other  tenements^  &c»  Upon  which  was  a 

demurrer,  and  the  judgment  a  refpondeas,  and  not  peremptory 
Thtl.  Dig.  238.  Lib.  16.  cap.  ix.  S.  3.  cites  Trin.  41 1..  3. 15. 
Charge  6.    41  AIT.  3. 

4.  In  dfbt  the  defendant  fieioed forth  fuperfedeas  rfthe  Chancery^ 
tefiifying  that  he  was  a  menial  feruant  of  the  CbaneelUr^  Sec.  and 
demanded  judgment  if  the  Court,  ice.  and  the  pl^imtiff  rendered  to 
fvery  that  hs  was  not  his  fervant^  &c.  which  avih-mcnt  was  rc- 
fufod  bv  the  defendant,  by  which  he  was  awarded  (o  anfwer. 
Thel.  Dig.  239.  Lib.  i6.  cap.  11.  S.  14.  cite$  ai  H.  6.  22. 
but  (ays  that  this  exception  goes  to  the  jurifJidioa. 

5.  In  precipe  quod  reddat  of  renty  the  tenant  pleaded  a  darrein 
feifin  in  the  demandant^  to  which  the  demandant  faid^  that  be  was 
not  ftifed^  &c.  And  the  tenant  pleaded  plea  containtng  matter  to 
eftop  the  demandant  to  fay ^  that  he  was  not  feifed  of  the  rent^  upon 
which  plea  the  demandant  demurred  in  law,  and  adjudged  againft 
the  tenant  that  he  (hould  anfwer  over,  for  at  was  not  peremp- 
tory. Thel.  Dig.  239.  Lib.  i6.  cap.  ii.  S.  x6.  cites  Alich. 
34H  6.  8. 

6.  The  judgment  upon  demurrer  upon  plea  to  the  jurifdiHiek 
oi  the  Court  is  only  a  refpondeas.  Thel.  Dig.  239.  Lib.  16. 
cap.  IX.  S.  12.  cites  Mich.  35  H.  6.  4. 

7.  The  demandant  and  the  prayee  to  be  received  were  tat  ijfue 
upon  the  counterplea  of  the  receipt^  and  afterwards  the  prayee  pleaded 
that  the  demandant  had  entered  after  the  laft  continuance^  &C. 
Upon  which  the  demandant  demurred^  and  it  was  adjudged  that 
he  recover  feifin  of  the  land.  Thel.  Dig.  239.  Lib.  x6.  cap.  H- 
S.  10.  cites  Mich.  37  H.  6.  2.  , 

8.  It  is  held,  that  after  demurrer  in  law^  if  the  tenant  makes  de- 
fault^ petit  cape  (hall  be  awarded.  Thel.  Dig.  239.  Lib.  l6. 
trap.  I X.  S.  13.  cites  Pafch.  8  £.  4.  4. 

9.  In  an  aaion  of  debt  upon  a  bond  in  C.  B.  die  plaJntifF  it' 
dares ^  quod  cum  the  defendant  at  London ^  ilc,  per  quoddam  fuum 
obligatorium^  &c,  .^taitting  the  word  fcriptum.  Th#  defendant 
prays  oyer  of  the  bond,  and  It  is  entered  in  h^C  verba,  and  pUaii 
in  bar^  that  the  plaintiff  had  not  fpecified  '4he$ffkd  a^ordiug  to  the 
a£l  of  parliament^  and  the  plaintiff  demurred.  It  was  moved  that 
this  was  a  good  pka  in  bar,  for  it  was  H  temi>Qrarv  Mi^  ^ 
tills  be  no  pica  in  4^ar,  yet  now  by  the  demurrer  ^e  fWntiff  has 
confeffed^  that  he  has  notfpecified  the  bond^  and  thenef6re  th^  C^ 
cannot  .give  judgment  ror  him  \  for  by  the'expr^  Mitds'^ci^ 
anSt  of  parliament  the  debt  is  not  recovend>}e.  Treror  Cb*  J- 
tAs  to  Ithe  demurrer,  though  it  does  confeils  tbemataer  of  not*^ 
cifying^  .yet  that  (ball  not  hinder  the  plaintiff  iroA  iaeviog 'h^ 

judgtnefln 
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For  more  of  Demurrer  in  General,  fee  flimtttHmeitt  Hlti  31  eofailjj, 
|^lCaOing;0>  ^Ua  and  gDemurrer,  and  other  proper  Titles. 


(A)  JoroDanD^ 


C  Sis  3 


J.  TF  a  tnan  be  driving  a  cart^  and  the  cart  falls  and  Hits  a  man, 
-  Jl  ^  offt  md  holies  are  a  deodand.  Hale's  Hift.  PJ.  C  420. 
tites  8  E.  2. ,  Corone,  388. 

2.  And  Jo  if  a  cart  runs  over  a  man  and  kills  hiniy  the  cart  and 
horfes  are  forfeited.  Ibid,  cites  8  £•  2.  Corone,  403.  3  £.  3« 
Corone,  326.  342. 

3*  So  if  tbe  timber  that  hangs  a  hell  falls  and,  kills  a  fnan^  the 
timber  and  bell  are  both  forfeited.     Hale's  Hift.  PI.  C.  420. 

4.  If  a  man  bt  getting  up  a  cart  hy  a  wheel  to  gather  plumbs,  Hiwk.  PL 
and  neither  the  cart  nor  horfes  moving,  the  man  fails  and  dies^  66'«p^a6 
neither  the  cart  nor  horfes  are  forfeited,  but  only  the  wheel,  s/e.  £ysic 
Hale'€  Hift.  PI.  C.  422.  cites  8  E.  2.    Corone,  409.  »•  f»'d  »h«t 

«  Ml  horn  wMdi  1  man  it  dfowned  in  the  frrfli  wvtrr,  fliall  be  Forfeited  s  btft  sottiic  mercbindixe 
therein  bccaufe  thc«  no  way  coivtributc  to  his  <icath  ;  aod  by  the  (amc  reafon  it  is,  tha:  if  i  man 
geuiug  up  ihe  /haftt  of  a  waggon  tails  to  the  -round  and  breaks >rit  n'ck,  the  Horfes  and  waggo^ 
only  are  -lorfeiced  and  not  the  loading;  becauie  it  no  way  coiurioutcd  to  bis  death;  for  which 
caute,  w^ere  a  l^iiog  not  in  motion  caufies  a  man's  death,  that  part  oi>4y,  which  fsrhe  immediate 
caufe,  is  forfeited,  fiut  if  he  had  been  killed  by  a  bruife  from  one  of  tbe  waggon  whftls,  being 
in  motion,  the  loading  alfo  would  be  forfeited;  bccaulc  the  weight  thereof  made  tbe  hurt  the 
fn*ter.-^ce^l.'t9^ 

S«  If  a  man  ^Hs  fr^m  an  kay-^riei  whereby  he  -dies  n't  it  faid 
Aiott,  not  «djadged)  that  it  Dtall  be  forfeited.  Halt's  Hift. 
n»  C  423.  cites  ^  £•  3    Coron.  348. 

6.  If  a  nam  ie  tilledy  the  froftrty  rfbis  goods  are  in  bis  exoetttort 
«r  adbmiftmtiir^,  and  are  >not  deotfand,  per  fielk.  Br.  Propert/, 
|d.  40*  Oftts  8  R.  2.  and  Ficash.  Indi&menc,  27. 
'  7*  If  &  mal  *JtHk  another  with  iny  weapon^  the  weapon  is  far- 
Mctod  «s  HhKMhDid,  and  yet  no  <leimtik  in  na,  unle6  far  not  better 
^cpmff  It  team  him.  Br.  Forfcitare  de  tcrre,  pL  112.  cites 
DiP&.&Siua.  Lib.  2.  cap.  51.  fol.  157. 
^  if  lay  iM^firihis  a^nan,  and  vfiervrards  IJifU  him,  and  after- 
wards 
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wards  the  man  SeSy  the  borie  fliall  be  foifdtad.    Arg.  PI»X7. 

260.  b.    Mich.  4  &  5  Eliz.  in  Cafe  of  Hales  y.  Pedt. 
Cr».  J.4H.      9.  If  a  man  liding  in.  a  river  is  drowned  by  the  violatct  ef  1A0 
cLodoU^'  >?rf«m,  or  fuddin  flux  tf  wattr^  the  horfe  flull  be .  no  deodand. 
C«fe  fecBu  Per  Montague  and  Haflghton,  J.    2  Roll.  R.  23.    Pafcb.  16  Jac. 
!?K?:  ^\  B.  R.   The  King  ¥•  the  Lord  Cavendtflu 

AS.  P.  held  ** 

acoordingly  per  totj  Cur.  Tor  the  water,  and  not  the  horb  «rat  the  ciufe  o£  hit  datli* 

Fw  Cur.  Poph.  136.  Aoon.  (pcois  to  be  S  C. 

If  the  horfe  tmny  hit  rl4*r  farther  imf  th$  Ph/er  than  ht  VMuntd,  fo  that  by  the  depth  or  ftnmjtb 
•f  the  dieam  be  ta  drowoetd*  there  the  horfe  (hal|  be  a  deodand.  Per  Hangfaton  J.  s  Roll* 
Kep.  83.  But  if  the  bor(ie  thr^m  hlm^  mud  thtfrmm  earried  him  to  m  mJJi,  Mad  lie  f  mhmj^ 

ff  th*  miU  kUied  htm  the  horfe  and  the  whmX  arc  both  forieited.  Cited  per  Pollcxfcn  Ch.  K 
to  have  been  fo  adjudfed  i  Stlk.  ato.— But  then  thia  throwing  muil  not  be  by  the  violence  of  the 

crater,    i  Salk.  aao.  atet  Cro.  J.  463.    Lord  Cbandoit't  C«re. Hawk.  Pi.  C.  66.  cap.  aCL 

S.  (i.  fayt,  it  feemi  clear,  that  when  a  man  riding  over  a  river,  ia  drowned  through  the  violoace  oC 
the  flrcam,  the  horfe  it  not  forfeited ;  bccaafe,  not  that,  but  the  water aj  cauied  hit  death • 

f  Hale*a  Hift.  PI.  Cr.  4ao.  S.  P.  citea  8  £.  a.    Corone,  389. 

•[536J  -        . 

^•••4*  10.  A  man  was  hanged  by  a  bell-rope  in  the  church;  the 
Omrt'divi.  qucftion  was,  if  the  htU  (hall  be  forfeited  ?  The  Court  was  di- 
ded  the  bell  vtded.  Lev.  136.  *  Trin.  16  Car.  2.  B.  R.  The  King  v.  die 
Jang  filed;  church -Wardens  of  Axminfter. 

p«t  mocefa 

waa  naved  till  the  Court  are  further  advtfed,and  it  waa  not  moved  *|MBf  tiui  fo  thole  of  AimmAer 
coioycd  their  bella.—- —— Raym.  97.  S.  P.  and  fecma  to  be  S.  C.  adiotnatur.  ■  Per  Holt. 

Cb.  j.  a  bell  cannot  be  a  deodand.  6  Mod.  187.  Tri«.  3  Aon.  B.K.  Obiter.  ■  Hawk, 
PI.  C.  66.  cap.  a6.  S.  5.  fayai  that  it  cannot  according  to  the  late  refolutioni  nnleft  it  waa  fevocd 
kefocc  the  acddcnThappcncd. 


1 1.  A  d$9r  mr  gatt  which  fir  vim  ventij  &r.  itlls  a  man  by  being 
forced  upon  him,  is  not  a  deodand.  Arg.  quod  fuit  conceflum 
per  Cur.  Sid.  207.  Trin.  16  Car.  2.  B.  R.  in  Cafe  of  the  King 
V.  Crofle  and  Dabbyn,  alias  Axminfier  Pari(h's  Cafe. 

12.  If  a  jack'Wiight  falls  and  kills  a  man,  nothing  Is  forfeited 
but  the  weight,  and  not  the  jack  which  moves  it,  becaufe  part 
of  the  freehcSd.    Arg.  Sid.  207. 

In  a  great  13,  Part  rf  a  load  of  tynn  with  the  earth  killed  a  man,  ad- 
Vll^tinh!'  j"^g^  **^  nothing  (hould  be  forfeited  but  that  part  which  felL 
wth/eii     Arg.  Sid.  207.  cites  12  R.  2.    Fitzb.  Forfeiture,  20. 

wtpanaminer 

aud  killed  him ;  only  that  parcel,  and  the  whole,  waa  forfeited  for  a  deodand.    Jenk.  6^.  pL  ta. 

cxca  S.  C.         '  , 

14.  Sail  of  a  windmill  killed  a  man  as  it  was  tamed  with  thf 
wind.    Arg.  Sid.  207.  cites  it  as  held  per  Clench  and  Fenner,  J« 
that  the  (ail  fliall  not  be  deodsmd,  becaufe  it  is  pared  of  the  frank- 
tenement,  and  fliall  00  to  the  heir  and  not  to  die  executor. 
Clench  faid,  that  the  linen  might  be  forfeited,  but  Fenner  denied 
it,  becaufe  it  participates  uf  the  nature  of  the  fail  itfelf. 
Prynn*a      •    15*  In  aqua  dulci  a  Jhlp  may  bicame  a  deodand^  but  in  the  fa^  oc 
Abr.  of      in  aqua  (alia,  being  an  arm  of  the  fea,  no  deodauid  of  the  fliip  or 
cbnla,  s  CO.  ^^7  P^^  ^^  ^^  though  any  body  be  drowned  out  of  it,  or  o^er- 
f }  E.*         wife  conle  by  their  death  in  the  fliip,  becaufe  on  fiich  waters,  fbipt 
Numb  73.  ^|i({  other  velTels  are  fubjefl  to  fuch  dangers  upon  the  raging  waves, 
ti!^  md ''  ^  refped  to  wind  and  tempefl ;  and  this  diverfitv  all  oar  ancient 
anfwrr.       lawyea  do  agree  in^  and  it  does  more  efpeciaUy  appear  in  Ae 

Parliament 


l^arltment  RbD%  wfaere,  upon  a  petition  it  was  defired,  ^  That  if  *  ^rfu^** 
it  flbould  hapoen^  that  any  man  or  boy  ihould  be  drowned  by  a  £dl  ^^'  ^^ 
9^t  of  any  mip,  boat,  or  veflel,  they  Ihould  be  no  deodands;  s€4.\R.t. 
ixriiereopqn  the  King,  by  great  advice  of  his  Judges  and  Counfel  Numb.to6« 
learned  in  the  Jaws,  made  anfwer.  The  ihip»  boat,  or  vcffcl,  being  [||^^*'^S^ 
upon  the  fca,  (hoidd  be  adjudged  no  deodand,  but  being  upon  a  aofwer.^ 
frelh  river,  it  (hould  be  a  deo£nd,  but  the  Kins  will  (hew  fiivour.  And  ibid. 
Thtfe  are  abundance  of  odier  petidons,  upon  tte  like  occaTion,  in  J?*^t^*J^ 
pariiament*    2  MoUoy,  225.  cap,  i.  Sb  13.  th^  like %- 

tition  tim 
anfiPCT^  Wd.  537.    1  H.  5.   Namk  85.  the  like  petition  and  >nf%irer.         ■  Sime  points, 

9  loft.  ^8.  ind  ckft  iSc  lame  Mtitiont  in  the  ParliamcDt  Rolli. 

Hawk.  Pl«  C.  66.  cap.  ti.  i.  6.  fayi  it  is  agreed  by  all,  that  a  Aiip  in  fait  water,  whether  in 
fkm  open  fea,  or  wnhin  the  body  of  a  county,  Irom  which  a  man  fallt  and  it  drowned,  it  not  for. 
idtcd,  becaofe  ^rfona  are  conunnally  expofcd  to  (b  many  pcrik,  that  the  law  imputea  fiich  aif- 
Ibrtunct  happcninf  therci  father  to  then,  than  to  the  (hip. 

16.  A  fliip  lying  at  Redriff,  in  the  county  of  Kent,  near  die 
fliore,  to  be  careened  and  made  dean,  it  happened  that  one  of  the 
(hipwrights  bein^  at  work  under  her  at  low  water,  the  veflTel 
(then  leaning  afide)  fortuned  to  turn  over  the  contrary  fide,  by 
means  of  which,  the  Ihipwrigbt  was  killed ;  upon  a  trial  at  bar, 
wheire  the  queftion  was,  Whether  Ms  iUodand  did  bilong  to  the 
Earl  of  Saliibury^  who  was  lord  of  tho  manor  lying  contiguous  to  the 
fituo  whore  the  man  was  jlain^  or  to  the  almoner,  as  a  matter  not 
mnted  out  of  the  crown  ?  In  that  cafe  it  was  refolved,  that  the 
mip  was  a  deodand,  and  the  jurv  thereupon  found  a  verdid  for 
Lord  Salifbury,  that  the  £une  did  oelong  to  his  manor.  2  MoUoy, 
225.  cap.  I.  S.  13. 

17.  k'cart  nut  a  waggon  loaded  upon  the  roadj  and  the  cart  f  ^yj  1 
endeavouring  to  pafs  iy  the  waggon  was  driven  upon  a  high  bank,  Hawk.  PL 
and  overturned^  and  threw  the  perfon  that  was  in  the  cart  juft  be*  ^^  66, 67. 
fere  the  wheels  of  the  waggon,  and  the  waggon  run  ovtr  the  man  3*^^  *^ 
and  killed  him.     In  the  home  circuit  this  was  referred  to  PoUexfen  it  ia  a  fc! 
Ch.  J.  'and  Gregory,  and  they  eave  their  opinions,  that  the  cart,  ncrai  rule, 
^^ggc^iH  and  all  the  horfes  are  deodands,  becaufe  they  all  moved  ^*^,  |^^ 
ad  mortem,     x  Salk.  220.  pi.  i.    Cafe  of  the  Lord  ot  the  Manor  chinf, 

ef  Hampftead.  ^»»»ch  iMbe 

occasion  of 
iman'f  death*  it  in  motion  at  the  time,  not  only  that  part  thereof  whtch  immediately  wouodi 
him,  but  alt  thioga.  which  move  together  with  it,  and  help  to  nuke  the  wound  more  daogerom^ 
•re  forfietted  alfo  1  for  the  rnk  it,  that  innrAi  ftt^tfme  wMvtmi  md  mwum/tmt  deodanJa, 

x8.  It  is  ikid  in  the  books,  that  if  a  tree  fall  on  the  branch  of  Hale'iHift 
another  tree^  and  both  fall  to  die  ground,  ana  the  branch  kills  a  l^'^*^^ 
man,  the  tree  and  the  branch  are  both  forfeited,     i  Salk.  220.  8  t.  %. 
in  Cafe  of  the  Lonl  of  the  Manor  oY  Hampftead.  Corooc» 

19.  InquiCtion  before  the  coroner  fuper  vifum  corporis  found,  Hawk.  Pi. 
dut  the  wheel  ef  a  forge  moved  to  the  death  of  the  deccafed.  fg  *|  ^J* 
And  now  it  was  moved  to  ftaiy  procefs  for  feizing  it  as  a  deodand,  fa^V  chft 
becaufe  parcel  of  a  fraholdj  as  the  wheels  of  a  mill  or  mill-ftone,  ^y  ^be  opi* 
which  were  aereed  to  be  freehold,  and  idco  not  capable  of  being  "^^"^^  ®*' 
a  deodand*    And  per  Holt  Ch.  J.  A  mill  is  a  known  tbinz  in  auihrn, 

law,  thiogt  fixed 


Sit  mpm«€. 

to  •lie*fe.  Isv,  tiid  foare  the  parts  tfcereof;  nnA  thcrgferg  if  iftc  owner  ^a 
tiwUf\  "*'"  ^**5  ^^  *^^  ^  ^  »iB-ftDiie«  to  ptck*  or  grsret  it,  an*- 
mtu, »  brfi  devifcs  the  mfR,  while  the  ftone  h  ^ered  from  iti'yet  ft  fta)t  pa6' 
^•^«g »  as  part  of  the  mfl! ;  and  a  W!  cannot  be  a  dteodahcf.  Et  per 
AeTmiSit  o<nncsj  let  procefe  vifoti  the  inquirition 'fla)r.  6  Mod.  rty.- 
he  dco-       Trin*  3  Anna:,  B.  R.    TT»e  (3Ji»een  v.  Wheeler, 

^ytbc  toner  refailiirioM  tbcy  ctnnot,  ^eriflMy  vtrelcwvrAci^ofert  the  •ecidiim  bt^pcno^. 

20.  If  the  party  wounded  dies  not  of  this  wound  within  a  year 
md  a  day  €ffr  he  received  it,  -^fkt  AaB  be  nochiiig  forfeited^  for 
tHe  law  does  not  look  on  fucb  a  wound  as  the  cauA;  of  a  inaoV 
death,  after  which, he  lives  fo  loog  \  bu(  if  the  ^urtjr  dies  withi» 
that  time,  the  forfeiture  (hall  hare  relation  to  the  wo<md  given^ 
and  cannot  be  faved  by  any  alienat!ion,  or  other  a£l  whatsoever, 
in  the  mean  time-     Hawk,  rl.  C.  67.  S.  7. 
Bat  where        u.  Nothing  can  be  forfeited  as  a  deodand,  nor  feifti  as  fixeh^ 
fcL^d^ib'c-  ^11  fnndhy  the  coroner's  inqucft  to  hare  caufcd  the  death  of  « 
fore  the       Run ;  but  after  ilich  inquiittton  the  Jheriff  iV  anfweraUf  fir  the 
iNquiiu'ton,  jutlue  of  it,  and  r4ay  levy  the  fame  m  the  firwn' where  it  frfl,  and 
^ili^.* T,  *«reforc  the  h^ejt  omght  td  find  the  vaba  of  it.     Hawb  P.  C. 
nonth»         67*  cap.  26.  S.  8. 
i£ter  fcMind 

the  fame,  foch  «fter-<Mtnf;  wm  •  foe4  jmpyk^lmim  irt^f^  eiiw^ $be  ^ut\  beeivfe  of  te 
rctotioa  lo  tiic death.    Kclw.  6«.  h.   Mich,  a^  H.  7.  B.  il« 

por  more  of  Deodand  in  general,  fee  otlhrf  Proper  Titles^ 


[  538  \  2)epartirre. 


(A)    Departure  rn  Pleading*    Whitw. 

5.F.1W  I-  A  DEPARTURE  in  pleading  n  liiid  to  be  when  the 
Hide  J.  jlV   fecond  plea  contains  matter  not  pttrfeiarit  to  its  firmer^  and 

plf**Mk*.  ^^'^^if^^fi^^  not  the  fame ^  and  thereupon  it  \%  catUi  a  deceJfkSy  be- 
ts' Car.  s.  *  caufe  he  departs  from  his  former  plea  j  and  therefoi^  ^Wltenfocver 
c.  B.  the  rejoinder  (taking  one  exampk  for  alT)  contains  tMft& fiAfifutdt 

^mjfithe  ^^  ^  matter  of  the  bar^  and  not  Jhrtifying  Ai^fimi  this  is  regu-^ 

trntint  larljT 


l^fiHH^«e;  III 

Iirly.a.dcpirUjnt,  be^auG^  it  }e»T^  the  former  an4  s^e%  to  anotlMr  p'*"''  < 
liuttter..    Co:  Litj,.3q4.  a.  it/Tj^ 

and  ^ivf«|,a  fo^iir,  tlM  ^ManJunt  ifititiet  kfrn/fi/ iy  a  fi^mtfti  Jmm  t^  tpmni  bimfrl/i  the 
fiMMf'J^.^f^^f^/iyt  f^f  that  JtqjfmcAt  wot  mfo^  cvt4ffion,aftd  t»  Jhe^  tke  cwdUi^  bryktn^  for 
Ctrac WlioaUi  ^^e  a  dear  t}^p»imre  Irom'  his  bari'  bccauTe  it  contains  loauer  fubfrqufnt.    C«. 

Lm.  ^04.  a.. :       c   '  '  *         ... 

But  in  an  alfire,  if  the  ttnant  flf4tdi  In  bar  that  we  y.  S,  tuat  JfM  $n4  infimjtd  htm.  Bee. 
«n  A  tho  ^lfim{fjkt^tf(  that  he  hMilf  ya^  feifi,<i  injkft  Mfrtil  h»  J.  5.  Meifed^  who  h/eoffed 
fix  tenant,  akd  he'^'tiqertd^  the  ^flf    *  ^    *         r    >      .        .   .       .-       ^.   -    . 

4mA  f5f4ify  xte  tear.   Co.  Ua.  9^4. 


inc  iwnayii  jftwmuj  in  oar  ioar  9irr  y.  o.  wag  J/fyea  ^n^  ifrjtmff^a  t»m%  orr« 
ptfi  that  he  hMilf  ya^  feifid  injkft  Mtrtil  hj  J.  Sp.  Meifed^  who  h/eoffed 
tiqertd^  ihe  d(feriJant  mny  pfead  u^feli^/<  -jJ^tJi^  ^pUmtiff  to  J.  S,  1«*  ihkt 

Co.  Utt.  ll»4.^.v  -      ..     .  \ 


2«  In,;vi0rfiiinc£;?^  ths  tenant  ^aded-fim  and  nmdaim  in  tbt 
Jemafulant^i  jind  he  JaiJ  that  he  wop  nvithin  age  at  tbt  timty  v&c 
and  the  tenant  pleaded  another  fine  and  nonclaim  tah^n  tfj€  de^ 
nmndant'w^s  of  full  dge^  and  was  not.  received  to  1%  eke  reafon 
feeaid  tpbft  inamiuca  a$  it  is  a  departure.  Br,  Departure  de foit 
pie,  pi.  I7*;ches  a  AflT*  6. 

3.  TrifptJs^  of  hattery-amo  li  £.  3.  the  defendant  pleaded  re*  Br.Repii. 
Ue^e  anH0  m%  and  to  any  trefpafs  after  not  guilty^  and  the  f^^i^tifi^ ^*^'^^^J^^ 
fatdj  that  it  was  .mad&  iy  durejs  and.  this  is  a  non-^maintenance  of  s'c?  ^ 

his  day,  .and  therffmre  is  z  departure  from  his  dajr,  per  opinionem,  Li».  R«p- 
bv  which  he. maintained  his  fafk  day.     Br.  Departure  dc  fon  pie,  y^^V^Jt^^ 

pL  2S8.  CiC^  22  Air.' 86.  year]  pi. 

66.  fcema  to  be  S.  C.  wuh  tkia. 

4.  Ttefpafi  Ify  y.  Citizen  of  N.  againjl  the  bailiffs  of  S.  becanfe  Br.  Dei»aT- 
JCing  H.  3.  granted  to  thofe  of  M  that  theyJJiotild  be  quit  of  toll  X!  pL^^. 
throughout  all  England^  and  the  plaintiff  came  to  S,  and  bought  a  cites  S.c!* 
ton  of  wine^  and  the  defendant  dtJlraimi  him  for  20J.     The  de- 
fendant pleaded  that  jCing  John  had  cujiom  in  S.  fciU  of  every  ton 

of  wine  fotd  &i  vjhich  be  granted  to  thofe  of  S.  by  patent^  rendering 
iool*  etnd  the  plaintiff  bought  the  tuine^  and  he  levied  of  him  8i. 
ivhifh  is  cuJlom  and  not  tolly  and  aifk  Ki^ig  John  granted  that  this 


^rant  Jhould  not  be  defeated  hy  any  charter  of  later  date^  znd  tne 

{*  laintifT  replied^  that  compofition  was  made  after  upon  fuit  in  B>  ^. 
etween  thofe  of  M*  and  thofe  of  S,  fell  Southampton,  where  it  was 
agreed  that  thofe  of  M.  Jhoidd  go  quit  againfi  thofe  of  5,  and  thofe 
of  S.  quit  againJl  them^  and  Jhewea  thereof  exemplification  confirmed 
ty  this  King  and  demanded  judgment,  and  it  was  held  there  "o  f  539  3 
departure  where  he  claims  to  be  difchargcd  of  toll,  and  the  other 
mfiifies  by  charter,  and  the  plaintiff  replies  by  compofition ; 
Brooke  iays,  quod  miror !  It  fcems  to  be  ill  pleading ;  for  it 
feems  that  where  the  defendant  jujlifies  for  cujhm  and  not  for  tolly 
the  plaintiff  ought  to  have  maintained  bis  writ.  Br.  Departure  de 
fon  pie,  pL  8.  cites  39  E.  3.  1 3. 

5,  Writ  of  Jcire  facias  upon  a  finey  the  tenant  faid^  that  thofe, 
>rhQ  were  'parties  to  the  finCy  had  nothing  at  the  time^  &c.  hut  one 
wa^feifedy  que  ejiate  he  has^  and  the  plaintiff  r/^//>^  that  J,  N.  had 
kbfhtng  at  the  time  of  the  fine^  and  per  Cur.  he  /ball  maintain  the 
fine,  that  the  parties  were  feifedy  the  reafon  feoms  to  be  inafmuch  - 
$s  otherwife  it  flult  ht  a  d^parture,  Br.  Departure  de  fou  ple^ 
fl.  3.  cites  4a  E.  3.  3. 

6.  In  Jcire  facias  upon  d^etht  tenant  ptidy  that  thofe  who 

were 


S$^  J^tftXtjKtt^ 


'a  fmius  U  the  Km  had  mthikg  at  tbi  tvf^  S^e.^  tut  $ne  ^« 

fue  efiatf  hi  bas^  and  demanded  judgment  fi  a&io,  and  the  pimntiff 
fiid^  tbtt  y.  bad  mtbing  at  tbi  ttme^ &c.  and  this  is  no  redUlcation; 
for  bd  9ugbt  to  maintain  the  fine  tbat  tbi  partiis  win  pifi^.ltc^. 
fer  odienvilb  it  is  a  departure.    Br*  Replicatton,  pi.  9.  cite» 
40  £.3.  30. 

J.  Rifcntt  rf  Hfirep  taktn  in  a  biuli  and  twi  tofts  bildrf  binu 
_  ^.  iaid,  bi  toii  tbim  in  iHi  aen  if  land^  wbiib  is  birs  di/infie^ 
abfipu  boc  tbat  bi  tat  tbim  in  ttti  biufr  and  tifts*  There  the 
ptaintiiF  ought  to  maintun  the  phce  in  die  counti  for  other  matter 
will  be  a  departure.  Br.  Departure  de  fon  {de,  pi.  32.  cites 
30E.}.  3a. 

8.  Rifiivin  if  taking  tbi  fiurtb  day  of  Majy  die  diftniant 
avowid  tn  tbi  fsmi  plan  anotbir  day  for  damagi  fiafant  in  bit 
fiViraU  the  plaintiff  faid  tbat  it  was  bts  common^  &c.  and  by  this 
it  (hall  be  intended  that  it  was  taken  the  day  that  the  defendant 
has  avowed  which  is  a  departure  from  his  cobnt^  bjr  which  the 
plaintifF  nuuntained  his  count ;  but  it  feems  that  in  this  cafe  the 
defendant  ought  to  have  traverfed  the  day  in  the  count.  Br.  Dc« 
parture  de  fon  pie,  pi.  31.  cites  43  E.  3.  it. 

9.  In  avowry  in  D.  if  the  plaintiff  i^/^tfi;  bors  ditm  fa  and  die: 
diftndant  fayi  tbat  bi  took  tbim  in  £.  this  is  a  departure.  Br^ 
Departure  de  fon  pie,  pi.  26.  cites  8  H.  4.  x6. 

to.  In  aj!/i  againjt  baron  and  finu^  the  baron  uton  aJ^onm* 
mint  madi  difaultj  arid  die  ftnu  was  naived  and  pUadid  fina 
Itvied  to  IV.  P.  and  J.  D.  and  to  tbi  heirs  of  TV.  qui  ijlati  R.  T. 
bad  and  tbi  land  dijandid  from  R.  T.  to  tbi  anani^  and  gave 
colour.  The  plaintiff  faia^  tbat  J,  D.  was  thiraf  fiifid  in  fa 
and  infioffid  btm  andbi  was  fiijed  and  diffeifid^  occ.  oBfqui  boc 
tbat  JC.  r.  bad  tbi  ifati  of  tbi  /aid  fF.P.  and  J.  2).  And  the 
tinant  faidy  tbat  this  J.  />.  is  fhifami  J.  Z>.  named  in'tbifiui^ 
who  had  only  for  term  of  lifi  by  the  fine^  judgment  if  he  fliaU  be 
received  agalnfl:  the  fine,' to  fay  that  he  had  fee,  ct  non  allocatur; 
becaufe  the  plaintiff  bad  madi  titU  and  travtrfed  tbi  qui  ijiati^ 
tbirifon  tbi  defendant  cannot  maki  departun^  or  do  any  thing  but 
maintain  thi  ijfui  which  he  tendered  and  which  the  other  has  tra^ 
verfed.  For  where  the  party  pleads  a  plea  and  traverfet  the  otber^ 
it  is  no  matter y  if  the  matter  of  the  pUa  be  true  or  not  j  for  he 
cannot  fay  any  thing  but  maintain  the  travcHe.  Br.  Departure 
de  fon  pie,  pi.  4.  cites  11  H.  4.  81.  * 

II.  In  ajjife  the  tenant  pliadid  nleafe  of  tbi  plaintiffs  hiaring 
dati  at  E.  the  plaintiff  faid^  tbat  hi  at  the  timi^  &c.  was  impri^^ 
Joi^idat  D.  to.  which  the  defmdant  faid^  that  after  the  impai-^ 
fonment  the  plaintiff  delivered  to  him  the  nliaU  at  L.  at  largi^ 
and  becaufe  he  had  departed  from  the  place  where  the  deed  hare 
date,  therefore  the  affifewas  awarded.  Br.  Departure  de  fon  pl^ 
pi.  13.  cites  I  H.  6^  3. 
J40  1  12.  A  man  deliver rd  an  acquittance  thi  Sth  day  of  Marcb^  and 
p.  Md  tbi  other  madi  obligation  bearing  dati'ithe  \ft  day  of  Marcb^,and 
^Townfend  ^^^'^^^^ ''  ^**  9'^  ^3  ^f  ^^3\  ««^  bi  brought  debt  upon  tbi  obS^ 
tod  Br»a   gation^  and  the  other  pleaded  acqutttance*-  The  plaintiff  repUid^ 
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iiat  a/iif  tbi  aequitiana  filL  ibt  qth  dau  &c.  tbi  Migation  was  ^  «^ 
frimofibi  deliberate  this  is  a  departure,  for  he  ought  to  count  that  J^J^';^ 
the  defendant  per  fcriptum  fuum,  &c.  dated  the  nrft  day  of  Mzj^  vantage^ 
ct  primo  ei  deliberat*  the  9th  day  of  May  conceffit  fe  teneri,  &c.  ^''^""^  ^- 
Bn  Departure  de  fon  pic,  pi.  14.  cites  7  H.  6.  4.  .  ^^^^'^  ^^ 

Jhnu  it  mtfrf.    Br.  Departure  de  Ton  pie»  pi.  to.  citef  5  U.  7«  t7« 


'3*  ^^^Jpofs  of  grafs  ffviled^  the  defendant  faid  W.  wa$  fii/ed 
E  fee^  and  gave  to  7.  iv.  in  tail^  who  bad  ijfue  D.  and 


in  fee^  and  gave  to  7.  S.  in  iail^  who  bad  iJfue  D.  and  died^  and 
after  2).  diedy  and  the  defendant  entered  as  daughter  and  heir  of 
D.  and  gave  colour  by  D.  the  plaintiff  faidj  that  Jm  was  feifed  tn 
fee  and  infeoffcd  the  plaintiff  by  whom  he  entered  and  was  fsifed 
till  the  trefpafs^  and  the  plaintiff  faid^  that  J.  was  feifed  and 
died  feifed^  and  />•  entered  and  diedy  and  after  the  defendant  a$ 
heir  of  D.  entered  and  died^  and  after  the  defendant  as  oeir  of  2>« 
entered  and  was  feifed  till  by  the  plaintiff  oufted  upon  whom  ie 
entered.  And  by  the  beft  opinion,  this  rejoinder  is  a  departure  ; 
for  by  the  bar  the  gift  in  tail  is  their  title^  and  by  the  rejoinder  the 
dying  feifed  is  their  title.  Br.  Departure  de  ion  pie,  pU  5.  cites  ' 
21  H.  6.  32. 

14.  Trefpafs  of  a  clofe  broiefl  and  grafs  cut^  the  defendafU 
pleaded  bis  franktenement^  the  plaintiff  pleaded  that  to  this  hi 
fhaU  not  be  received ;  for  his  father  vabofe  heir^  &c.  infeoffed  him 
with  warranty  by  the  ^^i, -judgment  if  againft  the  deed  of  hit 
anceftor,  which  comprehends  warranty,  he  (hall  be  received. 
And  the  defendant  fa'td^  that  R.  was  feifed  infee^  and  infeoffed  hie 
father  and  him^  and  to  the  heirs  of  the  fon,  and  the  father  infeoffed 
the  plaintiff,  by  which  the  defendant  entered  into  the  one  moiety  by 
alienation  to  his  difinheritance^  and  took  the  other  moiety  by  pro-* 
teftation,  Newton  faid,  this  is  a  departure ;  for  by  the  bar  that 
it  is  bis  franktenement  he  intitles  himfelf  to  the  whole^  and  by  the 
rejoinder  he  intitles  himfelf  only  to  the  moiety^  therefore  a  de- 
parture, by  which  the  defendant  rejoined  for  the  whole  fciL  the  one 
moiety  for  the  alienation^  as  above,  and  the  other  for  the  diffeiftn  to 
bisoj  &c.     Br.  Departure  de  fon,  &c.  pi.  6.  cites  22  H.  6.  50. 

15.  Debt  upon  an  obligation  of  20A  to  pay  annually  tie  farm  of 
B.  at  the  feafl  of  Eafler  and  St.  Michael^  the  plaintiff  alledged 
arrears  at  Eafler^  andl  the  defendant  alledged  tender  to  the  plaintiff 
at  Eafler  and  refufed  by  the  plaintiffs  to  which  Htk^  plaintiff  faid 
that  be  was  arrear  at  Mich,  This  is  a  departure,  and  by  this 
they  repleaded  after  vcrdi£t,  quod  nota.  Br.  Departure  de  fon 
pie,  pi.  27.  cites  22  H.  6.  57. 

16.  In  quare  impedit  the  plaintiff  counted  of  an  advowfon  in 
grofs  and  that  he  prefentedy  and  after  the  church  voided  and  he  tre^ 
fentedy  and  the  defendant  dijiurbed  him^  and  the  bi/hop^  one  of  the 
defendants,  pleaded^  that  he  claimed  nothing  but  admiflion,  infii- 
tutiohand  jndudion^i  ordinary^  and  demanded  judgment  if  without 
fecial  difiurbance^  icc.  The  plaintiff  replied j  thatfuch  a  day^  year 
and  place^he  prefented  to  him  bis  clerk ^  and  he  refufed^  the  bifhop 
rejoined^  that  fitch  a  day  he  prefentedy  and  one  J.  N.  prefented  alfoy 
by  which  the  distr$b  became,  litigious^  and  after  thefia  months  paffed 

he 


hfimdt  titUtl^M  hyUbfi^  ahfyui  boc^  thai  bir^ftt' ifiir  tih 
dof ;  aod  to  this  the  plaintiff  Jaid^  that  fuck  a  day^  afimr  this  dmj^^ 
bi  nquirwd  him  t§  prefnu  bis  cUrk  €nd  hi  refuM\  sod  b^  tke 
opioion  ^i  the  Court  this  is  a  departure ;  for  nrft  tkt  kijk&p  juf^ 
ispid  tbifptcial  dijlurbana  tbi  day  that  ih$  pUUntiff  i^mpkim  tf, 
and  then  tkt  plaintiff  alUgti  difiurbanct  at  another  day^  which  is  a 
departui:r«  Br.  Departure  dc  fort  pie,  pL  2.  cites  33  H.  6.  14. 
£  541  3  '7*  ^^  trmip4qu$d  rgddat  the  tenant  faid^'  that  J.  If.  was 
tbitaf  Jkipsd  in  ft^  and  that  it  is  devifahle^  &c.  emd  dnfifid  tka 
fimu  land  U  bim  in  fts  and  died,  by  which  he  entered  and  gava 
€$l9Mr.  5ca  The  plaintiff /aid  that  J,  N.  was  fii/cd  in  fie  and 
died  Jii^f  Md  be  emtered  as  beir^  and  that  J.  Jv.  ai  the  time  ef 
tke  dewfe  was  within  the  a§€  ef%\  years  et  hoc,  &c.  The  ttnasA 
Jindf  that  the  ttsfkm  is^  that  every  infant  ef  15  years  wuty  dcvifs 
bis  land  there,  and  that  J.  N.  was  ef  the  agt  ef  15  years  at  tka 
iima  efihe  drmife^  &c.  and  the  optDioji  of  d^  Court  was,  that  tho 
rejoinder  is  a  &parture,  by  which  the  defendant  amended  his  flea, 
and  pat  all  in  tkt  bar^  quod  nota.  Br.  Departure  de  Ion  pkj 
pL  9.  cites  37  H.  6.  5. 

18.  In  debt  upon  an  obligation  the  defendant  faid  ikfit  it  uMOi 
imdoefidy  thai  if  the  defendani  and  all  the  tenants  •f  J'  rf  bis 
manar  ofD.Jiand  to  the.  arbitrement  of  the  plaintiff  of  au  maitors^ 
that  the  obligation  Jball  be  voidj  and  the  plaintiff  didmot  make^ward 
between  tbg.  defendant  and  the  tenanti^  &c.  And  the  plaintiff/aid^ 
that  be  awarded  fucb  a  day  that  the  dtfendant  Jbould  pof  to  the 
Unants  loi.  byfuih  a  dat^  which  he  has  not  paid^  andzftcr,  to  be 
fure,  he  /hewed  the  names  of  the  tenantSy  and  the  defendant  faid, 
that  they  were  not  tenants  at  the  time  of  the  obligatrcn  madf^  &c. 
And  the  other  demurred  by  which  he  faid^  sbat  emery  one  of  them 
held  an  acre  of  lastd  by  id.  at  the  time.  Sec.  of  the  faid  J.  as  of 
bis  manor  of  B.  and  fi  they  were  tenants,  Prijf,  and  the  ochera  < 
contra,  and  the  beft  opinion  was  that  it  is  no  depactun  to  iky  that 
thev  are  not  tenants,  for  the  bar  is,  that  no  award  was  made,  &c* 
ana  the  other  faid,  that  they  awarded  that  thev  (bould  pay  ioi.  to 
the  tenana  fcil.  A*  and  B.  and  the  other  laid,  that  A.  and  B« 
were  not  tenants  which  proves  that  no  award  was  between  the 
defendant  and  the  tenants  of  J.  and  fo  no  departure ;  nota  bene. 
Br.  Departure  de  fon  pie,  pi.  15.  cites  39  H.  6.  6. 
'  19.  Trifpa/i  bo  a  feme  of  a  box  of  evidences  taken  ;  die  defendant 
faid,  that  after  toe  trefpa/s  the  plaintiff  took  to  baron  B.  who  ry»> 
leafed  to  bim  all  alliens  and  demands^  and  ihewed  the  dteed  as  he 
ou^ht,  judgment,  &c.  The  plaintiff  faid,  that  in  the  releafe  all 
anions  which  jfike  might  have  by  the  trjtament  tfberfirfl  bufiand,  are 
excepted,  and  that  the  firfi  hujbaad  was  pojej/id,  Stc.  snd  made  her 
executor,  kc.  and  died,  and  the  tJaintiff  was  pMffed  tsM  tbodo* 
fendant  took  them  and  did  the  trMafs,  to  which  t£e  dtfendetsst  £ad^ 
that  the  fir/l  baron  was  /eifedof  20  acres  of  land  in  &  wbieb  the 
ebarters  concerned,  in  fee,  and  diedfeifed,  and  they  defieeidod  to  tba 
defendant  as  fon  and  heir  to  him,  ana  the  defendant  entered  ds  beset 
and  took  the  box  and  charters  before  that  the  plaintiff  was  theroaf 
poffeffed^  et  hoc,  &c.  and  this^  is  a  departure  par  lJiir«  \  fer^tte 

rtUafe 
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i^i^a/i  is  bis  bar^  and  the  defcent  and  feljure  9f  the  evidences  is  bis 
rejnndermd  therefore  a  departure;  tor  per  Jenny  clearly,  re* 
joinder  ought  to  be  always  a  fufficient  anfveer  to  the  replication, 
and  that  it  be  fubfequent  and  in  enforcement  of  his  bar,  and  not 
to  be  a  new  matter  j  by  which  the  defendant  took  the  rejoinder  for 
his  bar,  quod  nota.  Br.  Departure  de  fon  *  pie,  pi.  i6.  cites 
39  H.  6.  15. 

20.  A  rejoinder  ought  to  have  thefe  two  propertiesj  that  is  to  fiiy,  Br.  Deptr* 
it  ou^ht  to  be  fujicient  for  ardwtr  to  the  replication^  and  ought  to  '"^^  ^^  ^^^ 
be  fubfequent  and  inforctng  of  bis  bar^  and  not  new  matter.     Br.  dta&c. 
Replication,  pi.  26.  cites  39  H.  6-  16.  per  Jenny. 

21.  y/i  in  trefpafs  the  defendant  pleaded  releafe^  the  plaintiff  Br.  D^par- 
replied^  that  this  action  is  excepted  in  the  releafe  ;  for  it  was  of  a  ^"•'^  ^«  ^^« 
box  of  charters^  the  defendant  rejoined^  that  thofe  charters  concerned  ciuiS,  C»* 

four  acres  of  land  in  B.  of  which  his  father  died  feifed  in  fee^  and 
he  is  heir  to  him^  and  entered  and  tool  the  chartersj  and  per  Cur, 
this  is  an  ill  rejoinder  and  departure,  by  which  the  defendant 
pleaded  the  rejoinder  for  his  bar.     Ibid. 

22.  Trefpafs  upon  anno  5.  R.  2.  the  defendant  pleaded^  that  B.  T  c±%  1 
was  feifed  and  gave  to  G  and  his  feme  in  tail  by  nne^  and  that  the 

land  defended  to  O.  ai  heir  in  tail  to  the  donees  fcii.  fon  of  d  fon  of 
C.  fon  to  the  donees^  by  which  O.  entered  and  P.  was  feifed  in  taily 
and  died  proteflando  feifed^  and  P.  entered  as  daughter  and  heir  and 
bad  iffue  the  defendant  and  died^  and  the  defendant  entered  and  gave 
colour  to  the  plaintifF,  to  which  the  plaintiff  replied  and  confeJTed 
the  fine^  and  that  the  land  defcended  to  C  brother  of  O.  who  /«- 
tered  and  gave  in  tail  to  the  father  and  mother  of  the  plaintiff  who 
were  feifed  and  died  feifed^  and  the  plaintiff  entered  and  was  feifed 
till  tSe  defendant  did  the  trefpafs^  and  the  defendant  rejoined^  that 
after  the  gift  made  by  C.  that  6.  re--entered  and  died  feifed^  and  the 
land  defcended  as  above^  and  fo  a  remitter^  and  by  the  bell  opinion 
of  the  Court  this  is  a  departure ;  for  the  bar  fuppofes  O.^hjjir  to 
the  donees  immediate,  and  the  rejoinder  fuppofes  C.  fadier  of  O. 
to  be  feifed  fo  that  O.  was  heir  to  C.  an'l  not  heir  immediate  to 
the  donees,  quod  nota,  by  which  the  defendant  waived  this  plead* 
in'g.     Br.  Departure  de  ion  pie,  pi.  23.  cites  i  E.  4.  4.  q^  j^.^ 

23.  And  per  Danby  J.  if  a  man  pleads- feoffment  in  ajjife  in  bar^  30^.  a. 

he  Jhall  not  fay  in  the  rejoinder^  that  it  was  leafe  and  releafe  i  for  *;^«*S-^ 
that  is  a  departure.     Ibid.  Mot.** 

24.  And  if  bar  be  made  by  dying  feifed  without  heir  as  efcheat^     , 
and  the  rejoinder  is  by  attainder  this  is  a  departure,  per  Choke  J. 
Ibid.  • 

25.  yfnd  in  afEfe  if  the  tenant  pleads  feoffment  ofJ.zxA  the 
plaintiff  fay  s^  that  he  leafed  to  J.  for  life  who  infeoffed  the  tenant 
by  which  be  entered  for  the  forfeiture^  and  ^ttet^ntfays^  that  after 
"the  leafe  and  before  the  feoffment  J.  the  plaintiff  releafed  to  O.  and 
\hts  heirsj  this  is  no  departure.  Br.  Departure,  pi.  23.  cites 
J  E.  4.  4. 

'     26.  Jnd  if  recovery  be  pleaded  in  afffe^  and  the  eftate  of  ibe 

plaintiff mefney  &c,  and  the  phintifffays^  that  he^  againft  wbm  ibe 
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T^$Vfry  faffid^  had  nothing  at  the  time  rf  the  riamri^  vA  ti^ 
tenant  ikys,  that  be  was  pernor  of  the  profits,  this  is  np  departure- 
Ibtd. 

27.  in  affife  where  die  entry  or  difleifin  is  fufpofed  to  be  by  two^ 
tmd  tki  OHi  dies  or  pleads  a  plea^  and  the  other  pleads  another  plea 
and  the  plaintiff' makes  title^  he  Jhall  conclude  that  both  entered  upon 

'  him^  &c.  or  that  he  was  feifed  till  by  both  difjiifed^  and  (hall  not 
fay  till  by  the  one  difleifed  i  for  this  is  a  departure  from  ius  writ.' 
Br.  Patents,  pi.  joi.  cite^  12  E.  4.  6.  and  7. 

28.  J.  lu  brought  writ  of  forcible  entry  again/I  Ni  the  defendant 
faidy  that  A.  was  feifed  in  /^f  ,  qiu  ejlate  he  has  and  gave  colonr  to 

the  plaintiff,  and  the  plaintiff faid^  that  after  the  defendant  bad  the 
oSate  of  A.  tV.  B.  cofin  efthe  plaintiff  was  feifed  in  fee  whefe  heir 
he  is  J  and  died  feifidt  ^^  the  land  defcenaed  to  him  as  cofin  and 
heirj  &c.  and  ffie^ced  how,  &C.  by  which  he  entered  and  was  feifed 
in  fee  till  by  the  defendant  diffeifed^  and  ih^  defendant  Jaid^  that  oepfe' 
that  W.  any  thing  had^  the  faid  A.  wasjeiud  till  by  J,  S.  diffeifed 
who  iffeoffed  one  A.  who  ii^eoffed  the  faid  JV.  and  that  aper  A. 
eUe'dj  and  the  fee  and  the  right  defcended  to  this  defendant  as  to  tie 
eofin  and  heir^  and  (hewed  how ;  and  efier  H^.  B.  died  feifed  tbst 
jime  N»  being  uiithin  the  e^e  rf  21  years^  by  which  the  defendant 
eater ed^  and  demanded  judgnaent,  &c.  And  per  Littleton  the  re- 
joinder does  not  maintain  the  bar,  and  then  it  is  a  departure,  for 
in  the  bar  he  faid^  that  A»  had^poffefjion  before  the  dying  feifed  ef 
W.  B*  and  by  the  rejoinder  he  cpnfejfes  that  he  bad  ^  P<!ffiffi^, 
brfor*  the  dying  ftifed  but  only  a  rights  and  (b  a  depajture,  by  which 
Cate(by  demurred  in  law  upon  it,  &c«  Br.  Departure  de  foa 
pie,  pL  7.  cites  15  £•  4*  33* 

20.  In  trefpafs  [of  Jheep  taien]  the  defendant  .pleaded  fale  in 
market  overt  by  B.  and  gave  colour,  and  the  plaintiff  faid^  that  he 
hindelfwas  poffeffed  till  the  defendant  took  and  delivered  them  to  the 
fiui  6.  who  fold  them  to  the  defendant^  and  the  defendant  faid^  thai 
[  543  ]  ^^'  plaintiff  fold  them  to  B.  and  B,  fold  them  to  the  defendant^  and 
per  Cur.  this  is  a  departure  \  for  by  the  bar  he  is  to  bind  the 
flainoiff  by  thefale  by  the  law^  fuithout  convening  from  the  plaintiff^ 
and  by  the  rejosnder  he  conveys  from  the  ptamtifff  by  which  be  omits 
the  fate  in  market  overt.  Br.  Departure  de  (on  pie,  pi.  24.  dtes 
18  £.  4.  24. 

30.  And  in  trefpafs^  if  the  defendant  pleads  feoffinent  of  B.  mi 
^vesaolouTy  kc.  and  the  plaintiff  fay s^  that  (e  was  feijod  HO  by 
i.  diffeifed^  and  he  entered^  and  th^  defendant  fay f^  that  tbe  plaint^ 
releafed  to  him^  this  is  no  departure  per  Brian  and  CoIIow;  for  it 
is  purfuant  to  the  firft  nutter.    Ibid. 

31.  Entry  fur  diffeifin  againft  the  baron  and  feme^  tiie  baT9$ 
fatd^  that  £.  was  feifed,  and  le/fed  to  him  for  life  of  £,  and  gav0 

eoiouTy  ice  The  demandant  faid^  that  before  t%at  the  Juid  C  emjf 
thing  bpd^  the  tenant  was  feijfd  and  irfeoffed  A*  who  tn^etfftd  tSf 
demandant^  who  was  feifed  till  by  the  tnutnt  diffeifed^  and  ef^  tnf 
tenant  infeoffed  G.  who  leafed  to  thf  defendant  ax  in  the  hari  .tiik 
tenant  faid^  that  E,  leafed  to  him  at  wH^  eaidiafier  '$kt  ttn^nf  iift^ 
feoffod  A.  who  infeoffed  tht  dtm9dani  as  sn  th$  repR^dtioft^  ta^^tffitr^ 


fbfJimNii  intend  wfmi  the  denrnniam^  up^wB$m  B%  mUnd;  mit 
mfttrU^JLik  thdenMkfar  Hfiy  ^sinihi  baty  and  it  wa^adjiUged 
a  good  rejoinder  and  no  deparcurA  fronr  the  bai^  .  fir.  ipqpaccura 
delba  pic,,  pi.. 25.  cites  18  E.  4.  i6w  *  . 

>  32.  Trefpars  ^  affauk  and  baitiry^  i  July  Amo  l  B.  5;  the  ir^* 
fifiia^tjmftifodiy  At  affauit  of  the  plaintrff'  himfaf  at  aaothet  day^ 
,  "fakflnu  b§c^  that  U  was  guilty  befire^  or  c^er  i£is  day^  die  plaintiff 

faid^  tbat  de  fin  Urt  demefw^  &c  this  19  an  ill  replication;  for  bj( 
^  this  he  departs  from.hi^  firll  day  aiid  therefore  ought  to  Jay  that 

f  guilty  modo  U  forma^  ice.    Br.  Replicationy  pL  67.  cites  2.'Kl  34  ii.    ^ 

33,  If  one  iititlfs  himfelf  to  lind  by  fioffmtnt  of  J,  Si  zni  de-  But  Gawdy 
fendant  pleads  thai  before  the  ftoffmetU  J:  5.  w/u  attaint^  now  if  ^.^""I'jJ 
the  plaintiff  JbiWs  an  aS  ^parliament  amtulting  the  attainder ;  this  •  diwrjity 
it  no  depaVoire;   ^  the  matter  of  the  tide  is  not  changed,  but  ^c\'^<'C') 
ffcmaios  as  it  was  at  firft,  viz.  by  the  feoffment  \  per  Popham  Ch.  J.  ^f^^'  /j^ 
Yel^«  14.  cifies  3  H»  7.     Sellenger's  Ca&*  .  pUimifft 

♦  .        .  *^*  kotind 

id  M  ^rtff/ffirm,  »p<i  in  Vfbick  they  «rr  tnt  ii  xn/mrmt^ilQn,  if  the  demandant  fntfrtet  himfi:fhy  a  gifl^ 
and  the  tciunt  p^<^^^^  ft'  ^^^  P^'%  the  demands Ai  m&y  ref>lj  and  infarct  the  ro§nn  akd  mmimtalm  it 
tymnemftfy  Im wWW,  ^ /t dsdit^  according  10 ^-H*  7. 5.  and  ihi»  is  no  dqianurff,  becaufe ihe 
plaintiff  in  f6«aae^o  ia  bound  to  a  prcafe  manner  and  form  of  C)>unt»n|;;  but  in  a£iion  opoo  th« 
r  cafe  it  it  oihciwifc;    for  at  bis  cafe  ta.  fo  the  plainiiH'  muft  decbre,  and  coafequcntiy  m  this  cafe 

I  the  planKifF  (houtd  have  declared  upon  the  letters  patents,  aifd  bav^  (heuhi  the  ft^tute  of  rerumptioa 

ftad  theftatuie  of  4  H.  7.  of  reviver  ia  his  d«cla»aiioo;  for' now  lie  inforeca  the  matter  of  hi*  de* 
•hraltoo  by  a  (taiiye  which  ia  another  wui  a  of  w  tbing,4  quod  Ctiria  iicgaviu  X<X\,  14  dk  1  j.  ia 
cafe  of  Wood  V.  HaukOiead. 

3+:  ^are  in^edif  againjl  the  Bt/hopof  E.  who  faid  that  he  !>  *•'•  ^^ 
frdinary  and  that  be  claimed  nothing  but  admilSon  and  inftitution  J?"c1ui 
as  ordinary^  judgment^  if  without  fpecial  dijlurbance  adtion,  &c.  the  s/c. 
^aintifffaid^  thtit  he  was  feiftd  of  the  advowjon^  an  I  prefenttd  his 
cierJtj  who  was  admitted^  and  now  the  church  voided  by  his  deaths  by 
which  A/,  the  totb  day  of  May^  prefented  his  clrk  to  the  defendant 
as  ordinary ,  and  he  refufed  him  within  fix  nmnths  at  B.  in  the  county 
ofN,  andfo  he  dijlurbed  him^  to  which  the  Bifiopfaid  that  the  iijth 
day  of  May  aforqaid^  one  P.  prefented  to  him  D.  his  clerk  as  patronl 
and  after  the  plaintiff  prefsnted  as  in  the  bar  by  which  the  church 
tecarie  litigious^  and  demanded  judgment^  and  the  plaintiff*  demurred* 
ifid  by  fome  this  is  a  departure  ;  for  by  the  firft  plei  the  plaintiff 
might  have  had  writ  to  the  Biihop,  contrary  upon  the  rejoinder  of 
the  Bi(hop,  therefore  a  departure,  and  (he  others  e  contra,  there- 
fdre  quaere.  For  the  one  plea  and  the  other  belong  to  the  ordi- 
pary.     Br.  Departure  de  fon  pie,  pi.  19.  cites  5  H.  7.  19. 

35.  Trefpafs  of  goods  taken  at  X.  the  defendant  (aid,  that  J-  S^  f  544  1 
tvas  poffejfed  ut  de  proprioj  and  baited  them  to  the  plaintiff  and  after  Fiizh.  i>e. 
gave  item  the  defendant^  by  which  he  took  thentyjudrnunt^  ice.     The  ?*'«"'«■'  pl« 
ptaintifffaidy  that  he  himfelf  tuas  pojefed  till  J.  S  took  them  out  of  '^^/^'^ 
pis  p^mlton  and  gave  them  to  the  defendant  and  the  plaintiff  took 
item  after  the  gift  and  weis  ^fftffed  tttt  the  defendant  took  them^  and 
the  defendant  rejoined  that  the  plaintiff  himjelf  after  the  taking  of 
^.  S.  gave  the  goods  to  y.  S.  who  gave  to  the  dffendant^  as  in  the 

r.    And  it  watf  held  that  the  replication  is  good,  and  the  owner 

retake  the  goods,  notwithffanding  the  gift  of  the  fr?f;)2(Ibr, 

«i|  retake  t^oH)  or  have  replevin,  gnil  per  Vavifor  and 
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iBrian  M$  is  d'^9$drgdnJir^  and  neither  a  depftrttire  tn  lepugmut^ 
f$r  ii  ftands  vntt  the  bar  and  inftnu  th$  tar.     Br.  Departure  ds 
fon  pie,  pi.  XI.  ci(es  6  H.  7.  8. 
Br.  Ocsertl      36.  hfarpuisn^  d»e  t§9unu  frii^thai  m  J§9m  pat^  die  JmmiMt 
dlo^S^C?*  f^^  ^^^  ^^^  ^^  ^^  g^^^f  f^f^  this  Utnd  ums  r^awrtJ  in  wJm 
4md/o  Ana.    Br.  Departure  de  fon  pie,  pi.  22*  cites  7  H.  7.  a. 
Br.  Gcnertl      37.  Aod  tJki  liki  in  cui  in  widf  thai  vir  dimijii^  &c.  the  ttnoK^ 
JkS^sT  a**  >**^»  ^'^  "*•  ^mifa^  and  the  imnndamfntd^  thmt  hi  fufsra  a  r*- 
rtvuTi  and  f9  dtmijidy  and  no  departure  s   for  there  is  no  other 
form  of  writ,  &c.    Ibid., 

38.  in  afifi  the  tmnni  pUniid  ffffmm  of  J.  S.  and  gave  co- 
.  lour,  the  piatntifffaid^  thai  4n  thi  iinu  4f  the  fiofhunt  hi  was  vatbk 
agi  and  intand  atfnll  apt  and  infisffed  tbt  pUdmiffy  &c.  the  tUvstif 
fiid  thai  thi  €Sifl9m  of  tb$  fams  vill  isj  that  ixury  am  •/  tii  agi  rf 
J^in  pars  nsay  wtah  fesffment^  tbi  plaintiff  faid^  that  this  is  a  ii* 
parimrt^  Newport  (aid^o,  and  put  tf  itff^gnct  htuoun  ihs  cap 

J\^  H.  6.  FoL  5.  and  this  ca^s ;  for  there  tha  tenant  pUadtd  dtm 
ar^  which  is  a  ajflam  at  the  comman  law^  and  after  7»  bis  rtjsiniet 
bi  aUigtd  Jpecial  atftom  in  the  fame  vill  anljy  said  therefore  ifsat^ 
Us  har  was  sf  a  eu/lmt  and  be  did  n$t  fiew  the  whole  iufi.m  in  mi 
baty  therefore  this  is  a  departure^  but' here  the  bar  is  a  feeffhunt^ 
which  tbi  plaintiff  veidid  if  manage^  tberefire  the  deftndant  com*  tim 
^tiatigb  to  aUtge  the  eu/iom.  and  in  infircement  of  the  barj  and  Rcoe 
and  Tremaile  J.  affirmed  the  difference  which  Ncw^jkirt  put,  quod 
Jiota,  and  qn^are.    Br«  Departure  de  fon  pie,  pi.  10.  cites  21  H. 

39-  Qffce  was  found  for  the  klngy  and  that  the  tenant  of  the  king 
snade  feoffment  to  his  ufey  and  died  feifed  of  the  uff^  tec*  and  J.  «• 
came  and  tr  aver  fed  the  office^  inafmxuh  as  the  feoffment  was  toantther 
ufe  and  that  ree9verj  was  had  to  this  Jecond  uje^  and  trover fti  tbt 
dying  feifed  in  ufe^  and  the  king^s  attorney  replied^  that  the  recewr^ 
was  by  coviuy  and  per  Rede  J,  this  is  a  clear  departarc,  for  as  a 
common  perfon  ought  to  warrant  his  count  bv  pleading  and  alio 
his  bar,  fo  the  kin^,  when  he  is  intitled  to  the  office  which  is 
traverfcd,  ought  to  inforce  himfcif  to  the  lame  office  by  his  repli- 
cation, and  maintain  the  fame  title  in  the  office,  and  not  to  maU 
a  new  title  by  matter  in  fiift,  or  otherwife  ;   for  this  was  neve? 
found  by  matter  of  record,  and  alfo  it  is  a  new  title  which  is^^f 
found  in  the  office  or  in  any  other  office^  quod  non  negatur.    Br.  De- 
parture de  fon  pic,  pi,  ii-  cites  21  H.  7.  18.  . 
r  ?4  4 1*      *^*  ^^  ^^9%vry%  if  A«  plaintiff  counts  that  Lis  father  was  fijei  and 
Brrpiwcf.    i^ofi^  rendering  rentj  or  ^granted  a  rent  cbwgCy  and  the  deftndm 
«ngt,  pi.  46.  avows  the  dtfkndant  indebted^  or  the  plaintiff  in  replevin  fayt^  ^ 
tha"  dic^'     ^^  ^'"  '^  gT'^^^'^  ^^  '*^  ^'^^  ^f  ^bc  demifty  or  at  the  time  of  tbi  {tp 
plaintiff       ^^  nothing  in  the  land^  tlie  otier  party  cannot  fay  that  at  tie  ttmtt 
cannot         &c.  J.  and  B.  were  ftifed  in  fee  to  his  ufe^  and  fa  feifed ht  l^^fi^  ^ 
the  matter   i^^*''^>  ^^^  ^  ^^^  ^"S**^  ^^  ^^  (hewn  in  the  count  or  avow^r/, 
by*r"pii.     P^^*  Rede^Ch,  J.  and  ♦  Kingfmill  J.  and  therefore  it  feems  dearly  » 
M<ion  or     departure,  quod  nota.    Br.  Departure  de  fon  ple%  pi.  xa.  cites  %i 

«fe.    .       S.  C.  cited  per  Cor,  PL  C.  lo^.  b.  Micb.  «.  Mar.  in  cafe  of  Ful9»erfio«e  f  *  ^"^^ 
nnd  faid  il  wu  a  dcpv tuie  1  becaufe  by  tb»  avowry  it  flull  be  UUolded  that  lU  mocr  w«i  ^\ 


m  Sm^  uA  d»t  tls  fjmoi  m»M  good  by  thdcommoo  UWf  vbertM  now  by  tbe  n^Qiodcr  the  defend* 

am  doct  not  maintain  it,  but  would  enable  IkimdtM  by  the  fiatuie  of  ufesy  and  fo  would  aid  himfelf 
by  the  fiatute  law.^— iht.  Rep.  115.  cites  S.  C. 

41 .  Forfeiture  of  marriage ;  the  plaintiff  aunitd  that  the  father 
rf  the  defendant  held  of  him  in  chivalry  and  died  in  his  homage^  and 
the  defendant  faid  that  his  father  made  feoffktenty  aifyue  hoc  that  he 
died  sn  his  bomagCj  and  the  plaintiff^  fatd  that  this  feofpment  was  t0 
the  ufe  of  him  and  his  heirsy  and  (o  the  heir  in  ward  by  the  ftatute 
4  H.  7*  and  the  defendant  faidy  that  this  feojfhunt  was  to  the  ufe  of 
his  feme  till  Jhe  came  to  twenty^one  yearsj  and  after  to  the  ufe  of  tie 
heir  in  tail  and  remainder  oFogr^  tec.  the  remainder  over  in  fee  to  his 
rigjht  heirs.  And  per  Fitzherbcrt  and  Wiliouehby  clearly  this 
rejoinder  is  a  departure ;  for  he  might  have  plea£d  this  matter  at 
firji  and  did  net.  Quod  Nota.  Br.  Departure  de  ion  pie,  pL  t* 
cites  27  H.  8.  3. 

42.  In  replevin,  the  avowant  fetforth^  that  long  before  the  taking  Nelf.  Abr. 
one  J.  S,  was  fetfed  of  the  lands  in  />#,  and  made  a  leafe  to  the  ^^|J;Sl  cl 
avowant  for  thirty  years j  and  avowed  damage  feafant ;  the  plaintiiF  and  ob^ 
replied^  that  the  faid  J.  S,  wds  only  tenant  m  tatty  &c.  and  conveyed  ferves  that 
the  defcent  to  himfelf  as  heir  in  tail^  and  that  he  entered  upon  the  he  jySi^Ir 
leffecj  &c.  the  defendant  rejoinedy  that  the  laid  y,  S.  referved  a  under  ■ 
rent  on  the  faid  leaf e^  which  rent  the  plaintiffs  as  fon  and  ieiry  had  J«^«  «n«<J« 
accented  after  the  death  of  his  father^  judgment,  &c.     And  this  was  jj  ||!J^V^ 
held  a  departure.     The  Reporter  adds,  quxre  bene*    D.  95.  b.  in  hia*re> 
pi.  40.  Mich.  I  M.  Anon.  joioder.  ho 

^     ^  feu  forth 

the  acceptance  of  the  rcot  referved  apoa  ■  leafe  made  by  the  teoaat  in  tail* 

43.  Leafe  for  years  by  indenture  without  impeachment  of  wq/ly 
in  which  the  dtfendant  covenanted  that  at  every  fell  of  wood  he  would 
make  a  fence  to  fave  the  Jpringy  and  gave  bond  for  performance  ol 
covenants,  in  debt  brought  on  this  bondy  the  defendant  pleadedy  that 
he  had  mt  felled  any  wood,  &c.  the  plaintiff  repliedy  and  fct  forth, 
that  he  \m  felled  two  acres  of  woody  but  had  not  made  any  fence  to  lave  . 
the  (pring  \  the  defendant  rejoined,  that  he  had  made  a  fif^coy  &c. 
and  fo  to  iJTue ;  this  was  held  a  jeofail  and  a  departure.  D.  253.  U 
5I.  loi.  Trin.  8  Eliz.  Anon. 

44.  In  trefpafsfor  chafing  his  beajis  in  Berkfliire,  defendant  jitf* 
tified  damage  feafant  \  the  plaintiff  replied,  that  afterwards  he  drive 
the  cattle  into  Uxfordjhire  and  fold  thenty  defendant  demurred,  and 
the  declaration  was  in  Berkfhire,  yet  the  fale  made  him  tort-feafof 
ab  initio.  For  where  the  nplication  maintains  the  title  and  only 
removes  the  impedimentj  it  is  good.  Arg.  Litt.  Rep.  215.  cites 
Mich.  23  &  24  Eliz.  C.  B.  Rot.  2297.     Plcdall  v.  Clark. 

45.  Debt  upon  a  bond  for  performance  ef  an  awardy  which  was  T  ^46]* 
to  pay  to  the  plaintiff^  lOi,  and  to  do  divers  other  things.  The  de-  so  whcte 
fcndznt  pleaded perfrrmancoy  andjhewed  how. .  The  plaintiff  repliedy  t^trtJoiMder 
and  afligned  the  breach  in  non-payment  of  the  10/.  The  defendant  "^'J^J^ 
rejoined  that  he  tendered  it  to  the  plaintiffy  and  he  refufed  it.  It  i^^^,  ,0^ 
was  the  opinion  of  Dyer,  that  this  is  a  deprture ;  for  in  the  bar  to  do  the 
tbe  defendant  pleads  performance,  and  (hewed  how ;  and  now  in  /^'^^^''J^ 
the  rejoinder,  he  plealds  a  tender  and  refiiial,  *  which  b  not  a  per-  to  fimi  a  re. 
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stiHH  •  (ormance,  tfmtgfi  it  ti  not  any  breach,  of  the  imM.  4  Lis.  79* 
fTh?'''   P'*  '^7-  **»^'*  ^9  EJ'*-  C.  B.   Clintoav.  Bridges. 

piea<)iiig  prrtofinjnce  is  the  fame  thing  at  pleading  pavment,  Ac.  and  then  whtn  he  r^Mf  that 
be  u  mA^  cn  piy,  &«.  h«  by  thtf  rcUu^uilh<a  nU  firii  pica,  aad  JudimctC  fw  ibi  flaiflliff.  Sid. 
ao«  pi. 6.  Midi.  It  Car.  8.  C.  0.     liuuhcr  v.  Wbiiin|.' 

46    Tr.fpafs  for  intrlng  into  his  houfe^  and  treaUng  his  ttifi  ; 

the  defendant  pleaded^  that  it  was  hisfruhold\  the  pllintifF  replied, 

that  the  place  and  clofe  in  which  the  trefpafs  was  fuppofed  to  be 

done,  ejl  unum  mejjhagianl  and  fi  made  a  title  to  the  mejluage. 

Upon  not  guilty,  it  was  found  for  the  plaintiff,  but  becaufe  he 

inatie  title  in  his  repTicAtion  to  tb^  meiluage  only,  and  did  not 

maintain,  his. declaration,  which  was  for  the  memiage  and  clofe, 

judgment  was,  quod  nil  capiat  per  hiUam.     But  the  Reporter  fays, 

qus^re,  if  it  amounts  not  to  a  difcontinuanc'e  of  th^  clofe  only,  and 

fo  helped,  by  verdi£b.    Goldfb.  159.  pi.  89*  Hill.  43  Miz.  Anon* 

S.C.  cited        47^  In  cafe  for  taking  toll  of  the  plzintiff  for  pajage  dver  ih^ 

Aig.  Lit*,     bridge  ofJf\Jhewing  a  title  by  letters  patents  7.0  H.  6.  to  JU  Souls 

wi'  ja^rd  ^•^'if'  ^^  Oxfc.rd  for  them  their  tenants  and  farmers  t§  he  quit  of 

mxicpai-     /<?//,  letting;  foHh,  that  be  was  farmer  to  the  college,  tec.  the  dc- 

turc;  for  if  fcdant  puaded  in  bar  thejlatute  28  H.  6.  ofrefumption  ofallSber* 

tht^rl*fump  ''''»  ^^'  granted  bj  him  \    the  plaintiff  in  his  replication  fet  forth 

ix^-n  and  the  the  Jfatutc  ^  H  J,  h}  tuhich  the  letters  patents  granted  by  H.  6.  to 

revivor,  if    the  college  Wire  made  good^  rton-obfiante  the  flatute  a8  H.  6.  &c, 

ap^'h*  o-iht  *"^  ^'P^"  demurrer  it  was  objefted,  that  this  repUcation  was  a  dc- 

to  picad       part  ure  from  the  declaration,  but  a  judged,  that  it  iS  Hot  \  iot  there 

them  all.--  is  not  any  new  matter  contained  in  the  replication  different  ftom 

Cr^  CAn    ^^^^  ^^  ^^  **  declaration,  for  the  plaintiff's  title  ftill  remains 

thr  c«re  of    upon  the  letters  patents,  and  relies  upon  it ;  and  the  tide  (hewn  in 

Buikrv.the  the  declaration  and  replication,  is  all  one,  viz.  the  letters  patents* 

Phv iK^'ai^    Yelv.  13.  Mich.  44  &  45  Eliz.  B.  R.    Wood  v.  HauWhctd^ 

as  Hirwn  to  tnt  Court,  but  m^t^ons  it  at  Mich.  4a  &  43  EttB«  Rot.  397,  by  the  name  of  Wood- 
htad'i  v'afe,  apd that  it  wj»  held  10 be  no  depattare,  bo>.  a»  it  were,  a conMGon  and  avoidiag.^-^ 
Jo.  t6i.  a^.    The  Cot.cge  of  Pnyiiciaoa  v.  Btukr.  S.  C.  dc  5.  P.  rcfoAvcd  accordiBfly. 

48.  If  a  man  pleads  performance  of  covenants^  and  the  plaintiff 

replies^  that  be  did  not  Juch  an  alt  according  to  the  covenant^  the 

defendant  yiry;,  that  he  offered  to  do  ity  and  the  plaintiff  refuftd  it^ 

th«t  i^  a  departure,  becaufe  the  matter  is  not  purfuant ;    for  it  i^ 

one  thing  to  do  a  thing,  and  another  to  offer  to  do  it,  ana  the  other 

refufed  10  do  it  ^    therefore  that  (hould  have  been  pleaded  in  thf 

former  plea.     Co  Litt.  304.  a. 

Owrr«»#         ^Q.  When  a  man  in  hi.s  former  plea  pleads  an  e/late  made  hy  the 

^utfof    ^^^f^^^  '^^S  i"  the  fecond  plea  regularly  he  fi>au  not  make  it  good 

efprtrttUe    by  an  aSi  of  parliament,     .^o  when  in  bis  former  plea  he  intitles 

fi'h  Mie      bimftlj  generally  by  the  cfimmon  taw^  in  his  fecond  plea  he  Jball  not 

>/^5J /»    ^^^'^  hiiufelf  by  a  cuftom^  but  (hould  have  pleaded  it  fiirft.    Co> 

jMmcy  h'^    Litt.  304.  a. 

plain^'fF  re- 

flird,  I  PI  h-  tb^  eu/lom  ^Xtf^iMr,  infanfi  after  th^  age  of  14,  might  bird  themfetvrt  apprrnHbcfl^ 
and  upni.  dtrouriiT»  F  •(»  r  C^i  J  and  Wmdnam  J.  held,  that  thia  was  not  a  departure,  but  Twi^ 
Sen  4nd  Ma*^:(  J.  centra,  and  held,  ihai  what  la  pleaded  generally,  af  ml  e^amom i^w,  cannot  ht 
teaiit-in^d  hv  curtom,  but  it  •»  a  departure.  Lev.  81.  Mich.  14  Car.  t.  B.  R.  Mole  v  WallifU 
or.  Bom  V.  WarroL  Sid.  141.  pL  19.  Bol4  v.  Waliii.  S.  C.  md  lbcC«in  Ivci^^diviM 


ir 


III  therr  o^Snlbir,  iiifl  tttf^9oft  ^tM  a  ^ifeontinoanee,  m^  fht  ^UiatliF  m  Hcdirt  ^e  novo  upoa 
the  cuftom.  ■  ■  '^RMyw.^o.  Mould  v.  WallU.  S.  C.  adjornaiur.— — —  Keb.  376.  pi.  76.  S.  C. 
adjornatur.— Ibid.  4^  pi.  78.  S.  C.  adjornatur.  Ibid.  31a.  pi.  65.  S.  C.  th«  Cooit 

gave  leave  to  difcontinue,  and  begin  de  novo,  and  count  on  the  cuftom.  ■  S.  P.  Godb.  12s. 
pi.  143  HilK  39  Ella.  Wray  Ch.  J.  wai  of  opinion,  that  it  waa  no  departure ;  lor  he  faid,  it 
(hauld  be  frivoloUa  to  (hew  the  whole  in  b><  declaration,  vis.  that  he  waa  an  iafanty  and  that  by 
*  the  cuftom  he  might  make  ■  covenant  which  fhould  bind  him ;  but  the  Reporter  fiiys,  qucre  of 
this  opinion,  for  that  many  doubt  of  it. 

The  rule  waa  agreed,  that  upon  a  declaration  grounded  upon  a  faft  ■!  common  law,  one  cannot 
maintain  it  by  replication  of  a  culkom  or  Oaiute ;  at  in  covetiaut  upon  an  indenture  of  apprenticclbip, 
the  defendant  plcada  infancy,  &c.  the  plaintiH'  rannot  maimaln  hia  declaration,  by  faying,  that 
Uierc  ia  a  cuftom  that  iafaots  may  bind  thcmfelvcl  appremices,  Sec.  a  Ld.  Raytti.  Rep.  863. 
Pafch.  2  Ann.  B.  K, 

50.  In  trefpafsfor  chafing  his  beafts^  14  May,  1  Jac.  the  defend-  Yclv.  96. 
Wtjuftifiedas/onjlray^  and  that  16  May^  i  Jac.  he  delivered  them.  g/J^'J  s*. 
The  p\ai\nXiS  replied^  that  15  May  he  laboured  and  worked  tffem.  c.  and  held 
The  defendant  demurred.  This  was  held  no  departure,  but  the  nodrpar- 
working  maintained  the  trefpajs  done  the  14th,  and  made  him  a  cro'.77l7. 
trefpaflor  ab  initio.  Arg.  Litt.  Rep.  215.  cites  Hill.  4  Jac.  pi.  6.  S.  c! 
Bag(haw  \^  Gowen  'rS  9- 

**  cittrd  LA, 

Raym.  Rep.  76.  Pafch.  8  W.  3.  C.  B.  by  Powell  juo.  J.  that  it  fortifies  the  declaration, 

51.  Debt  Upon  bond  for  non-performance  of  an  award  \  the  de- 
fendant pleaded^  "^hat  the  award  was,  that  he  Jhould  releafe  all  fu'its 
9o  the  plaintiff^  which  he  had  done  ;  the  plaintlA  replied,  that  it 
Was  true  fuch  an  award  was  made,  but  that  the  arbitrators  didfar^ 
ther  award,  that  the  defendant  Jhould  pay  unto  the  plaintiff  ly.  at 

fuch  a  time  and  place,  abfque  hoc,  that  they  had  made  fuch  an  award 
0nty,  as  the  defendant  had  alledged  ;  the  defendant  rejoins,  that  true 
it  is,  that  they  did  award,  that  he  Jhould  pay  the  plaintiff  fuch  a  fum  ; 
hut  they  did  farther  award  that  the  plaint  ff  Jhould  releafe  to  tht 
defendant  all  anions.  Sec.  which  he  had  not  done  \  and  upon  (ie« 
murrer^  the  Court  fisemed  clear  of  opinion,  that  the  rejoinder  of 
the  defendant  is  a  plain  dep.irture  \  for  that  he  might  (and  fo 
ought)  to  have  (hewed  all  this  at  the  firft.  2  Bulft.  38,  39. 
Adich.  10  Jac.     Linfey  v.  Adon. 

52.  On  trefpafa  for  an  affault,  battery  and  imprifoning  the  plain- 
tiff on  the  lajl  day  of  OSiober,  6  Car.  at  W.  the  defendant  juftifiedy 

for  that  1 3  Aug.  6  Car.  a  fupplicavit  iffued  out  of  Chancery,  and  by 
a  warrant  from  thejheriff,  be,  on  the  T-ift  day  of  September,  arrejied 
the  plaintiff,  and  detained  him  two  days,  and  then  delivered  him  t$ 
the  Jheriffiic.  the  plaintiff  replied,  and  confeffed  the  writ^  warrant 
and  arreji  2i  Sept,  and  imprifsntnent  for  two  days,  and  then  fett 
forth,  that  afttrwards  he  gave  bail  to  the  Jheriff,  and  was  dif^ 
ibarged\  ana  that  the  defendant  pojlea,  viz.  preei"  i  Die  Oil.  6 
Car.  affaulted  and  imprifoned  him  of  his  own  wrong ;  and  upon 
demurrer,  all  the  Court  conceived,  that  the  replication  was  not 
good,  by  its  varying  from  the  day  in  his  declaration,  and  is  a  de- 
prture  therefrom.  Cro.  C.  228.  pi.  6.  Mich.  7  Car.  B.  R, 
Tyler  v.  Wall. 

53.  In  replevin  the  defendant  avowod  the  taking  in  O.for  a  rent 
charge  granted  out  of  the  manor  of  S.  which  extended  into  S.  and  O. 
The  plaintiff  r/^/W,  that  Jbe  recovered  in  dower,  and  bad  a  third 
fart^  &C.  ajfigned  in  S.  and  fo  wasfeifid  a$  ttnant  in  dtwity  tiU  the 

R  r  4  defendant 
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dfAmkhtt  Sfirmnid  bir  heafit  in  a  place  called  the  Warren  in  f. 

Upon  demurrer  die  Court  held,  diatthUwtsa  departure;  aixi 

agreed,  that  in  every  replication  there  ought  to  be  a  vill,  and  a 

lieu  conus  ^d  that  here  the  Warren  is  the  lieu  conus,  and  S.  is 

die  vill,  and  dierefore  cannot  be  in  O.  where  the  avowry  is  madei 

becaufe  one  vill  cannot  be  in  another  vill,  nor  one  lieu  conus  in 

another  lieu  tonus,  and  here  0«  (ball  be  uitended  a  vill ;   then  in 

diis  replication  S,  muft  be  a  vill,  or  no  vill,  if  it  be  not  a  vill,  the 

replication  is  not  good,  becaufe  a  vrll  is  wanting  ;    and  if  it  is  a 

vill  it  cannot  be  in  O.  becaufe  one  vill  cannot  be  in  another ;  and 

/         judgment  for  the  defendant,    bid.  9.  pi.  5.  Mich.  la  Car.  2. 

C.B.     Wcfton  V.  Carter. 

r  54B  1      54*  If  ^^^  P^^^^  ^  JiatuU^  and  the  other  tipUts^  thai  ii  is  re- 

8id.14t.pl  pealed^  the  defendant  may  r^join^  that  it  is  revived  bj  amtber  fta* 

8?"p!  dflir  '*^'''  ^rteA  per  Cur.    Lev.  81.  Mich.  14  Car.  2.  B.  R.  in  cafe 

noi  appear,  of  Mole  V.  Wallis,  or.  Bold  V.  Warren* 

Raym.  60. 

S.  C.  bttt  S.  P.  docs  not  appear.  Keb.  469.  pU  7S.  S.  C.  and  S.  P.  by  Twifdeii. 

Keb.  4%.  55.  If  defendant  pleads  a  Jlatute^  and  the  plaintiflT  replies^  that  it 
X  s'^f  ^*  **'^^  '•  continue  to  fuch  a  time  enfyy  which  is  expiree^  the  dtfcndM^ 
xDeotioncd  may  re^jain^  that  the  firjl  Jiatute  was  afterwards  made  perpetual  \ 
M  by  Twit  becaufe  it  is  no  more  than  fortifying  the  firft  matter  5  agreed  per 
rrhcafVi"  Cur.  Lev.  8i.  Mich.  14  Car.  2.  B.  R.  in  cafe  of  Mdc  v. 
it  a  depart   Wallis,  or.  Bold  v.  Warren. 

Cure, 

s*c""d.**       ^^*  ^"  covenant^  &c.  the  leflce  fleaded  perfirmanee  generalfy; 

fudged  a      *^  plaintiff  replied^  andajftgned  a  breach  in  n^n-payment  ef  rent} 

4epartttre.    the  defendant  rejoined^  that  the  plaintiff  had  aufted  him^  asid  heU 

him  9ut^  Vc,  upon  feveral  arguments  the  Court  held,  that  this  is  a 

departure,  becaufe  the  rejoinder  is  not  in  affirmance  of  the  plea ;  iitt 

the  defendant  ought  to  have  pleaded  this  jpecial  matter  at  firJU 

Sid.  77.  pi.  10.  Pafch.  14  Car.  2.  B.R.    Granger  v.  Henborow. 

Keb.  5«o.        57.  J^umpfit  upon  a  promilc  1  May^  'i  Car.  i.  for  money  lent. 

j^.^S,  C.    Defendant  pleads^  that  the  writ  wasfirjl  irot^ht  4  Feb.  14  Car.  t^ 

Raynct.       and  that  he  did  not  promife  within  iix  years  before  the  faid  4tb  0* 

Rtym.  S6,   February.     After  verdiS  it  was  moved  in  arreft  of  judgment  that 

Arr.* ToT    ^^  declaration  is  a  departure  from  the  count.     But  adjudged,  that 

Mod.  z$t.  .it  was  not  a  departure,  for  the  time  put  in  the  declaration  was  net 

lays.Raym,  material^  fpf  he  might  declare  of  afliimpfit  at  any  time.    But  when 

SghUy^rt    ^^*  defendant  made  the  time  material  by  his  plea,  the  plaintiff  «»af 


TcporK 

tbe  S.  C.  of  Ld.  Ch.  J.  Kelyn^*t,  then  in  hii  band,  and  ia  according  to  what  ia  cited  Keb.  $I99:'T 
It  is  no  departure,  for  it  ia  only  an  aofwer  fqr  the  time  to  the  plra,  which  before  waa  not  matcfi»* 
Lev.  Ill,  Hill.  15  Car.  t.  C.  B.  citea  it  ip  the  cafe  of  Lee  v.  Ro|cra,  a$  adjudged»  aa  bcboro» 
in  the  cafe  of  Bremion  v.  Evelin.  , 

5.  C.  of  Lee  v.  Rogera  waa  cited  per  Parker  Ch.  J.  in  delivering  the  opinion  of  tbe  CottrU  v^ 
judgment  accordingly,  but  be  cited  it  by  the  name  of  Lee  v.  Raynca»  aao  be  f«td,  that  in  ^^ 
1>ooka  indeed,  thia  would  have  been  a  departure,  and  cited  fti  AS,  86.  and  that  unlefr  thar  wbttb 
Itri^V  fpeakiog,  ia  a  departure,  ht/omr  timet  mUxntei^  unlefa  the  olaintiff  (juhtre  tht  (UfiedetSh 
kitjft/tifit^thtiy  mmktf  tbe  time  or  puce  mmterUl)  may  follow  the  defeodani'a  plea,  though  it  ^>^ 
^im  to  another  tuDc  or  pkce,  ail  that  dofttioe,  that  in  trmnfitorj  mQitMi  where  time  and  P^  *[! 


«0t  ma^tal  iIk  pUbliff  my  icdwc  at  uy  tunc  or  place,  muft  M  It  ite  poond •  ^ill«  |  Qco.  t  • 
B.  ft.  so  Mod.  3^9.    Cole  v.  HiwKiWf  • 

58.  In  debt  on  a  bond  conditioned  /•  perform  an  awari^  the  dc-  ^•T»;  9|- 
fcndant  pUaded  nullum  fecerunt  arbitriwn.     The  plaintiff  ''f?^'^^  i^fStediSn 
4md  flmuidan  award.     The  defendant  rejoined^  that  ihtre  wen  Uwmo 
•/Arr  /Ai«^f  fubmittedy  and  fo  no  award.     Adjudged  on  demurrer,  ^^'?^ 
that  this  is  a  departure  ;   for  the  defendant  ought  to  have  pleaded  J^S^^J*. 
this  (pecial  matter  in  his  plea  at  firft.    Sid.  180.  pi.  i6.  Hill.  15  caonotn^ 
&  16  Car.  2.  B.  R.     Morgan  v.  Man.  joinoo*.  • 

^  cenimg  m 

•ward,  when  he  hu  pleaded  before,  thit  there  wu  no  award,  and  for  the  departure  judgment  wat 

civen  for  the  pUintiff. Kcb.  678.  pi.  71.  S.  C.  admd^cd  for  the  plimiiff.   m       Lav.  tay. 

a.  C.  and  per  Cur.  nul  award  is  no  award  at  all ;  and  held  this  a  dcpartuff :   and  judgment  for  tlia 
'  <w«^      ^laimilF.-*— Ibid,  the  Reporter  adds,  that  judgmeot  was  given  in  a  like  cafe,    Mich.  ia  Car,  ^ 
<3i%^  Jl.  R,    Uorfe  V.  Launder. 

•    5^.  .In  ajfumpfit  for  5000  TnaU^  the  defendant  pleaded  the  fta^  [  ^49  1 
tuU  of  limitations  *r  the  phxnUtt  replied^  and  tendered  an  ijfue  as  Ito  Lev.  149. 
^celf  and  as  to  the  rejiduey  he  faidy  the  defendant  wat  sndekted  to  5^?!* 
bim  at  Teneriffe  in  the  Canary  Ijlandsy  in  warda  de  Ckeapy  &c.  and  s'TTadk 
upon  4  demurrer  to  this  replication,  it  was  objeded,  that  it  is  a  jod|ei, 
departure,  becaufe  the  plaintiff  had  declared  for  a  debt  due  in  Lon^ 
don^  and  m.  bis  replication  he  alledges  it  was  at  Teneriffe ;    but  ad- 
judged thatTtiv^no  departure,  becaufe  it  is  a  perfonal  thing,  for  he 
who  is  indebted  to 'me  ig  one  place^  is  fo  in  every  place.    Sid.  228. 
pi.  24.  Mich.  16  Car.  2.  B.  R.     Bevin  v.  Chapman. 

60.  Debt  upon  a  bond.  The  condition  was  to  fave  a  parijb  a  Samd. 
barmlefsfrom  the  charge  of  a  baflard  child.  The  defendant  pleaded  J3- J*  ^ 
non  damnificatus.  The  plaintiff  replies^  that  the  parijh  had  laid  out  ^^rly  « 
31.  for  keeping  die  child.  The  defendant  rejoins  that  he  tendered  departiire» 
the  money  I  and  the  pJaintiffpaid  it  de  injuria  fua  propria.  Where-  -^Sid. 
vpon  it  was  demurred,  1  wifden  faid,  the  rejoinder  is  a  departure ;  |.^'.  ^^'* 
▼ou  (hould  have  pleaded  thus,  viz.  that  non  fuit  damnincat*  till  fudged  ade- 

luch  a  time  j   and  that  then  you  offered  to  tolce  care  of  the  child^  P*""'*r- 
J  *.-j J    t.^       T..J »  f^- »L^ \^z^^:ec    ^:r.    t*^       \a^j    aKeb.gjt. 


and  tendered,  &c.     Judgment  for  the  plaintiff,  ni(i,  &c.     Mod.  pi.^* 
43,  44.  pi.  97.  Hill.  2 J  &  z%  Car.  2.   B,  R«    Richards  v.  s.cT'ad. 
Hodges.  ^~'"'- 


d.  619. 
^L  7.  S.  C.  held  a  departure,  and  judgment  fof  the  platntil(, 

61.  Debt  upon  bond  conditioned,  that  if  the  defendant  fervid  •  ttv.  5. 
fhe  plaintiff  as  a  brewer* s  cleri,  and  performed  fuch  covenant s^  then  fiJ^^^JJ 
the  bond  to  be  void\   the  defendant  pleads  performance  of  ally  See.  waa,^rAe 
The  plaintiff  repliedj  that  one  of  the  covenants  was  to  give  to  the  ^tt^mimti 
piaintiff  a  true  account  of  all  money  which  he  Jbould  receive^  tic.  !|JJJJJJJ/a*m 
which  h4  had  not  done ;   the  defendant  rejoined  and  confeffed  that  he  JJJ^'JIJjJ* 
received  fuch  a  fumy  (ic.  and  that  he  laid  it  up  in  the  plaintiff^ s  fw^«« 
wareheujcy  it  was  JloUn  by  certain  malefaRorSy  to  bim  unknowny  et  JIJj^Sj^ 
hoc  paratus  eft  verificare ;  upon  demurrer  it  was  objeded,  that  it  g^im^, 
was  a  departure  from  the  ^ea,  becaufe  that  was,  that  he  per-  ^^»  •md 
fonred  all  the  covenants,  one  whereof  was  to  account,  but  the  re-  ^ IlI^^l^ 
Joinder  is  rather  aq  excufe  why  he  Ihould  not  account ;  adjudged  ^He^J^ted 
pQ  departurei  but  a  fortification  of  the  bars  for  Ibcwing  that  he  theoUimtij^ 

Yf2S  «^hocpfc 


54^  v^fOXM^ 

Mai  d  v^.  inA  robbed,  ts  giving  an  Account.  Vent.  xlz.  Tztdu  it  Car.  i 
:SS:wUB.R.    V««  V.Smith. 

tht  plaintiff  detforr^.  'Tbe  Court  Iwld  It  no  de^iitaru  And  •!  to  Che  coadafion,  tlicy  Krld  it 
Veiter  than  to  have  concluded  to  the  ooontry;  becaofct  now  the  plaintiff  hai  liberty  to  travcHc  te 
robbary  i  (td  adjornatur.  Bat  afterwards  in  Trim.  Term,  the  deoturrcr  wu  waived,  and  iffue  caked 
opoAUia  robbftry.'  •  a  Keb.  761 »  pi.  30.  S*  C.  fays,  that  in  the  rejoinder  it  waa  exprcftEd| 
that  he  gave  notice  of  the  robbery  the  next  day  after  the  night  it  yn%  done  in,  and  being  then  roy 

oared  to  aflct^inti  ha  did  thus  give  an  account ;  and  ihe  Court  held  it  no  departure. S.  C.  cited 

6  Mod.  ^39,  and  allowed  to  be  law;  and  that  the  re)oining  that  he  waa  robbed  of  the  money. 
whvmi  he  gave  notice  to  tht  plaintiff^  certainly  maiotaina  the  firft  plea;  fof  it  waa  a  legal  acconi 
•fiu 

6a.  Debt  upon  hvni  Jor  pirfirmance  rf  covinants^  the  dcfendani 

in  his  flea  fit  firth  the  indenture^  which  was  to  return  all  the  effeSi 

afgt^Ms  fent  to  Barbadoes^  and  that  he  had  performed  all  the  cove« 

nants  ;  the  plaintifF  repliedj  that  fuch  goods  were  fent^  of  which'  hi 

had  not  returned  the  effe^s  i    the  defendant  rejoined^  that  he  bad  na 

§rder  to  return  them^  amd  upon  demurrer  this  was  adjudged  a  de* 

parture,  becaufe  there  was  nothing  of  order  mentioned  in  the  cove* 

,  wants  I  but  per  Hale  if  the  covenant  had  been  to  return  them  oa 

order,  the  plea  had  been  good.     The  Reporter  adds  two  qusres* 

[5^0 1*  a  Lev.  67.  Mich.  24  Gar.  a.  B.  R.  .  Wood  v.  Kiricham. 

•  Barnatd.       gj.  A  Covenant  \sto  pay^  the  defendant  pleads  performance^  thtt 

bT^.^qs.  ^^ti^S  replies' that  be  did  net  pay\   the  defendant  rejoins  that  hi 

mW.  6       tendered^    *  This  is  a  departure,  cited  by  Serjeant  Jones.    Freem« 

wSlchdr^a  ^P*  '57-  Pl-  »74-  Pafch.  1674. 

(Coontefi)  V.  Htgden.  S.  P.-  adjudged  for  the  plaintiff  that  it  la  a  depiitures  (or  the  matter  m  th4 
rejomder  gtt  tify  fy  waj  •/  txtw/tm  Tender  and  refuial  not  bcii^  payment^  but  only.difehargca 
the  party  from  daroagea. 

In  the  cafe  above  waa  eked  the  cafe  of  Otveif  if,  HtynHit  the  fame  term  in  C.  B.  where  the  afiiod 
waa  debt  on  bond,  with  coodttaon  to  lave  th^  plaintiff  harmlefa  fiom  tonnage  of  coala,  the  df^akU 
•nt  pleaded  oon  daronificatuii  the  plaintiff  replied,  a^iftrefa  taken  for  it;  the  defendant  rcjotBc^ 
chat  none  waa  due.  Upon  tbia  there  waa  a  demurrer ;  but  that  Court  held  it  to  be  no  depaitnn, 
TheCh.  J.  agreed  that  cafe  to  be  law ;  and  (aid|  that  the  rejoinder  there  fortified  the  bar. 

64.  Debt  upon  hond  conditioned  to  pay  fuch  fums  as  the  ohllgor 
fhould  receive  within  14  days  afier  receipt  at  fuch  a  place  in  W,  as 
the  plaintiff  (the  oblizee)  Jhould  appoint  \  the  defendant  pleaded 
payment  \  the  plaintiff  r/^//V^  non-payment  of  fuch  a  fum  recnvei 
by  the  defendant  at  a  place  by  the  plaintiff  appointed ;  the  defendant 
rejoins^  that  the  plaintiff  bad  afpoiniea  no  place ;  upon  demurrer 
this  was  adjudged  a  departure,  for  the  defendant  in  his  plea  ot^ht 
to  have  pleaded  firft,  that  he  had  paid  all  but  fuch  a  fum,  for  #hichy 
as  yet,  the  plaintifF  had  appointed  no  place  of  payment.  2  Mod. 
31.  Pafch.  27  Car,  2.  C.  B.     Sams  v.  Dangeriield. 

65.  In  debt  on  an  award,  the  defendant  pleaded  nuBum  fmrmet 
itrbittiunL,  plaintifF  r^^/iV^  and  fit  firth  the  awards  tb^ft  ibe  dfiwd^ 
ant  Jhould  pay  loL  tb  the  plaintiff  in  fdtisfa&inn  ofaUtrefpoiffesi  nA 
likeWife  that  they  (hould  give  mutual  releafes  to'  ibe  iiske  of  file 
award,  and  affigns  breach  in  nbn-payment  of.  the  lo/.  Driendant 
rejoins^  that  there  were  trej^affes  done  bettueen  the  fuhmiffim  asii^ 
envard.  All  the  Cburt  were  of  opinion,  that  when  m  jUaSt 
in  his  replication  fet  forth  the  award,  it  ^iras  no  depdrtjofe  t6lbe# 
that  trefpaffei  wer^  committed  betwiiK  the  fuboaffitiii  ahl  Hki 
award}  4ot  by  dsattHe  ^Wl  ipftm  C6  be V8i^  aAtfe  WfttBT 

At 


M  W  ar  oultttfik  M)itriuin«  Frenm.  lUp.  465,  a66r  fL  tyi. 
Mich.  1679.     Aylatid  v.  NichoUs. 

66.  Dc^bt  iipott  a  b&nd  fir  firfirmana  $fan  awmrij  the  d«feiid<* 
Itoic  pUaded  nd  moard  made  \  the  (^intiff  r//^/rW  and  fet  forth  th4 
mvari  made^  that  the  difindtmt  fhould  pay  tht  tIaintijf7,$oL  in  rigii 
^bis  wifi^  as  a  full  fnaiety  of  the  Jbare  of  thi  ejtate  of  H.  P.  bet 
Mher,  and  that  upon  paynunt  thiuof  the  parties  fionla  feal  gemrei 
nleaftsy  hut  that  the  defendant  has  not  paid  the  money  awarded  %  thd 
defchdariC  rejoins^  and  fets  forth  that  he  and  the  plaintiff'  differed 
Bhout  all  the  ferfonal  eflate  of  H.  P.  which  they  fubnutted  to  arbi* 
frators^  but  that  the  award  by  them  made  was  not  of  all  she  perfonal 
tflate  of  the  faid  H.  P.  Upon  a  demurrer  the  Court  was  clear  of 
Opinion  that  this  rejoinder  was  a  departure  from  the  plea;  and  die 
piaintifF  had  judgment.  Lutw.  382.  385.  Mich.  1  Jac.  2.  Mit^ 
«hcH  V.  Pope. 

67.  Debt  upon  hond^  conditioned,  that  if  the  defendant  paidtha 
plaintiff  or  his  atio^^my  all  the  charges  of  a  fuitj  &c.  with  which  thk 
Jbid  attorney  Jhould  charge  the  plaintiffs  and  Jbotdd  difcharge  thk 
flaintiff  thereof  then  the  bond  to  be  void  }  the  defenaant  pleads^ 
that  he  had  paid  to  the  plaintiff  all  the  faid  charges ;  *  the  platnti(F 
replied^  that  the  attorney  had  charred  htm  with  4J.  i6j.  which  tht 
ieftnidani  had  not  payed^  nor  difeharged  the  plaintiff  thereof  i  the 
defendant  rejoins^  that  the  attorney  had  not  delivered  to  the  defendant 
Mj  bill  tf  cofts  undtr  his  handy  as  by  the  ftatute  required ;  upoil 

jiemtirrer  the  Court  held  the  plea  to  be  too  general ;  for  he  (bouM 
have  (hewed  that  the  attorney  charged  fo  much  and  no  more^ 
which  he  had  paid*  and  all  agreed  that  the  rejoinder  was  a  manifeft 
Afparture  frbm  the  bar,  for  he  pleaded,  that  he  paid  all  the  charges,' 
Ite.  and  by  his  rejoinder  he  would  excufe  the  non*payment,  be^ 
caufe  the  attorney  had  not  delivered  him  a  bill  of  cofts  under  hit 
hand.     Lutw.  419.  421.  Trin.  4  Jac.  2.     Parkes  v.  Middleton. 

68.  ^re/pafs  for  breaking  his  houfe^  and  taking  and  carrying  [  $^t\ 
away  hit  goods  i   the  defndant  juftified  the  taking  and  carrying 

away  nomine  diftrinionts  For  damage  feafant ;  the  {Saintifl*  rtjfbed^ 
that  after  the  diflrejs  aforefaid,  viz.  eodem  die,  &c.  the  defetidant 
converted  them  to  his  own  ufe\  upon  demurrer  it  was  infitfed,  that 
this  replication  was  a  departure  \  for  it  does  not  make  good  the 
plaintiiTs  replication  in  trefpafs,  but  (hews  rather  that  the  plaintiff 
fliould  have  hrought  trover  and  converfion;  fed  non  allocatur; 
for  be  that  abufes  a  diftrefs  is  a  trefpafTor  ab  initio,  and  thereferd 
ff  in  trefpafs  the  defendant  juftifies  nomine  diftridionis  the  plain- 
tiff may  (hew  an  abufe  and  it  is  no  departure,  but  makes  good  hit 
declaration,  and  fo  in  this  cafe ;  for  the  converting  is  a  trefpafs  or 
trover  at  eU^ion^  and  the  matter  difclofed  in  the  replication  makes 
good  this  ele<^ion ;  for  it  proves  a  trefpafs  as  well  as  a  trover. 
1  Salk.  221.  pi.  X.  Hill.  2  W.  and  M«  in  Cte  B.  Gargrave  v» 
Smith. 

6gi^  in  debt  upon  bond  for  performance  of  eovistemts  in  a  leafis  ttMod.^^ 
iOnt  whereof  wa$  tq  p^^yfi  ^^h  clear  sf  au  taxes^  the  defendant  ft^.^^* 
pleaded  performance  \  Uie  plaintiff  repludy  non-payment  of  Jo  much  !ccor!£i^ 
Jir  ba^ajeafs  rent-,  the  defendant  rejoimd^tbatfo  much  wis  paid  ly  for  tht 

ifi  pUiatiC 


f$und  rni  land^  which  being  aUowid  MmufUid  U  thi  whiU*  Holt 
Ch.  J.  upon  fjemiMTcr  held  that  the  matter  of  this  rejoinder  being 
by  way  of  exciife,  oiifght  to  have  J>een  fet  forth  in  the  bar;  but  an 
it  is  here,  it  is  a  departure ;  for  whereas  he  iaid  at  firft)  that  be 
bad  performed  the  covenants,  he  lays  now,  that  he  is  hot  oUiged 
to  perform  them.  Judgment  for  the  plaintiiF.  i  Salk..  22i« 
pi.  a.  Trin.  5  W.  &  M.  in  B.  R.  Arran  (Counteft  of)  t« 
Crifpc. 

70.  In  trifpafs  for  taking  his  caftli  in  the  iing*s  bighwdfy  die 
liefendant  juftifigd  the  iakingy  (^c.  danrnge-feafani }  ^  pbdntiff' 
repltidj  that  time  $ut  of  mind^  iic.  there  had  been  a  certain  hndle 
OMd  fiot'Way  tro  omnibus  inter  fuch  and  fuch  a  place^  and  that  he 
drove  his  cattle  over  the  way^  and  that  en  pajfant  the%  eat^  &c.  The 
defendant  rejoined^  that  the  cattle  were  commorant  tn  via  freodiBa. 
JfTue  was  joined  thereupon  and  found  for  the  plaintiff.  It  was 
moved  for  a  repleader,  the  trefpafs  tried  being  not  the  (ame  trel^ 
pafs  for  which  the  plaintiff  had  declared.  Per  Holt  Ch.  J.  This 
was  a  tranfitor^  trefpafs  and  the  mentioning  it  as  done  in  alta  via 
regia  was  nothmg  to  the  purpofe,  but  was  idle,  out  of  time  and 
mere  furplufage ;  and  therefore  the  plaintiff,  by  following  the  de- 
fendant to  another  way  in  his  replication,  does  not  depaH,  for  a 
departure  muft  be  from  fomething  material  \  and  when  the  ifiiie 
is  taken  upon  the  commorancy,  it  admits  the  plaintiff  had  a  way^ 
.  but  that  he  continued  longer  than  he  ihould  in  it.  Judgment 
for  the  plaintiff,  i  Salk.  222.  pi.  3.  Pafch.  6  W.  and  M.  in 
BvR.    Primer  V.  Phillips. 

.71*  In  tre^fsy  if  the  defendant  jufiifies  on  the  day  in  the  de* 

tUration^  the  plaintiff  may  alledge  another  day  in  his  replication. 

Per  Holt  Ch.  J.    |  Salk.  222.  pi.  4.    Mich.  7  W.  3.  B.  R. 

WeUey  v.  Palmer. 

tdttV^i.      72.  Cafe^  txc^Jor  work  dene,  and  ySar  feveral  pronifes  were  aB 

fheexcet    ^^^  ^^'^  '*^*  O^ober^  the  defendant  pleaded  infra  setatem  to  alt 

(ioowtiooK  generally,  the  plaintiff  replied  as  to  two  of  the  promifes  preeclstdi 

tllowcd;      non  debet^  tec.  becaufe  the  defendant  was  at  that  time  rf  full  age^ 

v^Biiff  '^  ^'  ''  ^^'  ^ffl  ^^^y  ^^^^  f^  ^'^  necejfary  apparel ;  defendant  de- 
Slay  well  murred,  alledgmg  that  it  was  repugnant^  becaufe  the  defendant 
divide  It  in  could  not  be  <^  age  and  not  of  age  at  one  and  the  fame ;  but 
!!!f:I7\r  adjudjred,  that  the  time  was  only  a  circumftance  and  not  mate** 
there  trc  Hal  nor  part  of  the  ittue,  nor  is  the  plamtiff  tied  to  a  precife  day 
^r  feveril  jn  his  declaration,  and  if  the  defendant,  by  his  plea^  forces  him  to 
STr  fcierti  ^^h  »'  »  «<>  departure.  %  Salk.  223.  pi.  5.  Paich.  8  W.  3. 
dayi,  the     B.  K,    Howard  v.  Jennifon. 

plaintiff 

nay  lay  them  all  at  one  time,  and  if  be  i«  forced  from  bia  dty»  it  ta  m  departure.    Judgacat 

lor  the  plaintiff. 

L55^  1  7^-  If  ^^  ^intijf  £fckfes  new  matter  in  the  repUcation^  whick 
tw.  111.  ne^  matter  only  fortms  the  diclaration^  this  is  not  any  de- 
toif;.w«d;  puture.  Ld.  Raym.  Rep.  75,  Pafch.  8  W.  j.  C.  B.  Lawtoa 
s.  c.         V.  Ward. 

^4.  Trelpafi 


SDcp&ttlltCt  :  sS^ 

*   74*  Trdpafi,  &e.  for  an  afmltj  fie.  at  H.  die  defendahf  •  totif. 
pUadid  that  be  was  fojfejfed  of  a  chfe  at  T.  and  that  the  plaint!^  l^^'  J«^ 
entered^  and  refu/ing  U  depart^  the  defendant^  molliter  manus  impefuit  foiv^  tc* 
on  him  to  maintain  bis  pojfejion^  and  traverfed  the  ajfault^  fkc*  at  cordingly. 
H.    The  plaintiff  rethed^  and  claims  a  way  over  the  cUfe  to  7t  falaa«  br 
bv  prefcription  and  toat  the  defendant  adtunc  W  ibidem  breh  the  hii  pi«m 
plaintiff* $  heady  and  traverfed  that  he  molliter  manus  impofuit^  &c.  »«l^««  • 
prout,  &c,  and  upon  demurrer  exception  was  taken  that  this  re-  JS"^*'^ 
plication  was  a  departure  from  the  declaration  which  was  of  ah  local,  the 
cffauky  tic.  at  H.  and  the  ^replication  admits  that  it  was  at  7t  plaintiff 
but  it  was  anfwered  that  it  is  a  tranfitory  aiHon^  and  if  the  de-  SJVlwT* 
fendant  makes  it  local  by  his  plea,  the  plaintiff  may  anfwer  the  and  ic  will 
plea,  and  it  will  be  no  departure.     Aiid  of  this  opinion  was  the  ^  ■><>  dc 
whole  Court ;  for  in  tranfitory  aflions  the  tlaintiff  may  lay  k  Si*'/^i^* 
where  he  pleafes^  and  if  the  defendant  makes  it  local  by  his  plea^  tbo  if^jnttcmm^ 
tlaintiff  may  vary  in  his  replication  either  in  time  of  place.     And  ^^^f*^" 
judgment  for  the  plaintiff.     Ld.  Raym.  Rep.  120,  12I.    Mich.  Jj^^^jl! 
A  W.  3.    Serle  v.  Darford.  imismLd  * 

•Jottingitogblbivei  the  defendant  ^/m</a/,  that  A.  ^vm  feifid  of  a  flmce  tmlUi  W.  ib  liovth  ifri* 
the  ftme  county,  awd  made  m  lemjt  ilnrt^  tt,  tbt  dtfendant.by  virtiu  of  ^bicb  be  ttttt'td^  mnd  M 
lejpet  bo  fuflifrd  the  taking  of  ihc  goorJs,  as  damage  FcaT'int,  and  traverfet  tbe  takJng  at  Majt  Itm 
the  pltinrrff  i^fffiot.  that  iefon  A.  was  fiiffd  of  tbaf  flaee.  Sec,  in  fee,  J.  S,  %tta»  fiifid  of  tkt 
pheti  ffc.  in  fee^  amd  Ua/ed.to^Ae. plaint iJTe  t^j^ator^  ^bo  entered  and  put  im  hie  good^  tJktet  tkt 


defendant  of  hie  own  wrong  took  tbrm,  ab/jue  boc,  tbat  A,  was  felfed  in  fee  pronf,  ibc  i 

/M»Bfitd|-'(upoofiifg  thia  lo  be  a  dcpti lare,  but  jiidgmrnt  %^aa  given  lor  the  plaimH^  for  the 
ffnion  Hnrciatd.  Arg.  Ld.  Ravm.  Rep.  t«i.  Mich.  8  W.  3.  in  Caf«  of  Serle  ir.  Oar(brd«  cim 
XfiQt  t^  CM*  «•  C»  B.    Rou  795.   Taylor  v.  Gabetus. 

. ,  !fi*  If  *  ^^o  lays  a  day  in  bis  declaration  that  is  not  material^ 
jini  -the  defendant  by  his  plea  makes  it  material  znd  then  the  plaintiff 
in  his  replication  varies  from  the  day  in  the  declaration^  it  will  be 
a  departure^  otherwifc  if  the  day  hiad  not  been  made  material  by 
Uie  plea.  ^  Per  Hole  Ch.  J.  6  Mod.  115.  Hill.  2  Aon.  B.  R. 
Anon.  '     »  , 

76.  In  .trefpafs^.a/Eiult,  and  itatteryy  if  the  plaintiff  lays  the 
ajfault  one  day^  and  the  defendant  pUads  a  fpecuil  matter  that 
yufiifieS  at  another  day^  whereby  the  day  becomes  material,  the 
^aintiff  may  reply  an  affault  at  another  day  ^  and  It  Is  no  de- 
parture, alttiough  it  has  been  other  wife  held,  for  the  day  is  not  » .  •  1 
material,  and  the  plaintiff  mar  maintain  his  count ;  per  Holt  Ch.  J, 

2  Ld..]9Ulym.,Rq).  1OJ5..    Hill.  2  Ann.    Anpru*  "^ ^ 

77.  In  deit  on  the  recognizance  of  the  iaily  the  defendant  pleaded  SUod.ts§» 
tbat  there  was  no  capias  ad  fati^faciendum  profecuted  and  returned  ^l!!^i^^ 
againjl  the  principal  before  toe  day  of  exhibiting  tbe  bill  againfl  the  s.  C.  ad* 
now  defendant.     The  plaintiff  replied^  that  a  capias  ad  fatisfa^  judged ido- 
ciindam  was  fued  out^  and  returned  before  the  exhibiting  this  bill,  ^r^^^ 
Defendant  rejoined  that  tbe  defendant  in  the  firjl  action  brought  a  writ  matter 

of  error  on  the  judgment  before  tbe  ca.  fa.  was  profecutea  returned  ^hich  doc* 
and  filed.     Upon  demurrer  it  was  adjudged  for  the  plaintiff,  be-  JJJJbw^b- 
caufe  the  rejoinder  is  a  departure  from  the  bar.    2  Ld.  Raym.  force  tht 
Rep.  Z256.    Pafch.  3  Ann.  £.  R.    Parkins  v.  Wilfon.  natter  ol 

■^         "*  •*  tbeplcni 

for  the  ftlca  it  that  thctt  wai  no  capiat;  and  the  rejoinder  fayit  that  there  wat  a  capiat,  but  it  waa 
%parffieit^  .apilhiit  i|  gttu  diiEBtcncc  bctweea  00  capiai  and  1  capiat  fiiptiliMledi  for  tbo 
«^'  fopcrfedinf 


^3  sxpttitim^ 


^9#  HilNpiMifli  bctwcci\  il^  will  iiCelt  aod  (he  cited  o(  iu 

^8.  In  debt  on  hnJ  conditioned  that  J.  L.  (hould  hi  a  tnu 

frifomr  witbwt  making  any  ifcafi.     The  defendant  pleads  thot  y* 

'Larkin  did  *  nmain  a  trueprifoner  without  committing  anj  efcape^  &c. 

Plaintiff  afligns^r^tf^AlAtft  13  Jan.  J.  L.  made  amfcape-p  dtfcnd- 

knt njoinr  t£it  I.  L.  went  a  tittli  way  out  of  tht  ruies  oftbefrifoju 

hit  being Jint  for  bad  by  the  plaintiff  be  immediately  returned^  with 

confint  ojtbe  plaintiffs  was  accepted  as  bis  prifineTy  and  fo  conti* 

^   Muedever  fuue\  to  which  it  was  cjeinurred  \  this  is  a  departure^ 

for  if  Ibis  would  excufe  Ac  efcape,  it  Ihould  have  been  pleade^ 

at  firft  \  foiudgment  for  the  plaintiff.     Coinyns's  Rep.  553,  554^ 

dL  ^30.     1  rin.  9  &  10  Geo.  a.  in  C.  B,    Uambier  v.  Larkin. 

•M*?«*      79   The  plaintiff  brings  an  adUon  of  debt  upon  a  honi\  dc* 

wLit!*'  f^ndznt^ads  the  condition^  which  was  that  befiould  execute  fucb  an 

Cttwr,jlo.  office  without  the  ajjifiance  of  the  plaintiffs  and  fays^  thai  be  did  ox* 

f^jbt*       tcute  it  without  bis  affiflance ;  plaintiff  replies  that  be  did  not  en^ 

icute  it  without  his  af&ftance  i  defendant  rejoinsj  and  lays,  that  if 

ihoplaisUiff  did  give  binii  bis  e^ifianee^it  was  veh^^    Towhick 

,^  ^      lh«  plaintiff  demurs.    And  the  demurrer  was  held  Co  be  good,  fbr 

{evuiie  a^  that  the  rejoinder  was  a  departure  from  the  plea*    Ba^ianL  ReRt 

'<     la  B.  R.  4*    Mich.  13  Geo.    Whight  v.  Clevec 


•I  hit€i4bdy  umlwot  bit  confcm  from  the  tirf  of  April  1715.  to  the  B4th  of  Jtsne  imt  felkiMl^ 
ttlibrot  illo*  feoipcr  abiode  ftcunuit,  caftodivit,  S^  lUot  eidom  WiUidmo  ddibcraredtmefiviii  per 
^od  the  ddeodtnt,  after  the  dcuining  oi  tbofe  boobs  ou|  of  hia  (uftody,  the*  mtmej^  ifi*  Bnf/f 
could  not  colled  s  for  plea  fayi,  qiiod  vernm  eft  thii  the  plaintiff  in  propria  pci(oBa  fua  cscrco^ 
•ifictum  pr»dTAum  a  pr^difio  a 2  die  Apriiis  anno  fapradi Ao  ufqoe  pr^^didom  a^  dieiQ  Jwit 
led  quod  pradi£lo«  the  plaintiff  voluntartc  fufcepit  Se  officiuni  pi«dicbm  a  totb  tcinpofa  pra* 
dido  fJKicuuGae  rcquifuioae  vel  aOnifB  pradiAi  the  defeodanc,  qui'pcr  Cbmoi  umfmfrm^ 
diAum  femprr  paratua  fuit  &  obtulit  10  the  plaintiff,  apad  Londinum  pi«di£hin  m  parocbia  4 
warda  prsdiAia  did^um  officium  ad  exercendum  (Vnfpilus,  Angltcc  fioglVf  fine  auxilio  prediAi  the 
plaiotiff ;  di  hoc  idem  ihc  df  Cendant  paratua  eft  ▼erificare,  dec.  The  pUfwiff  demnTred  rpedallr, 
tnd  (hewed  for  caufc,  thtt  the  rqoioder  waa  a  depariurt  fn>a»  tht  bar  |  the  defoidaail  joined  it 
dcmurrcri  The  Court  was  clear  of  opinion,  that  the  rejoinder  was  naughi;  for  if  the  ff^thv^ 
.diicloCed  amounted  to  (hew,  that  the' defendant  had  executed  the  office  finely,  tht  def^'adafll 
ought  to  have  joined  iffue  with  the  plaintiff  upon  the  tffue  offered  by  him  in  bit  repfieation,  and 

£ve0  this  ni$uer  in  evidence;  but  if  the  faft  fct  oM  in  the  rejoittder  waaoaty  to  cxmiie Ibrtbi 
sfendani*a  not  having  exercifed  the  office  aa  the  Court  took  a  to  be  |  then-  it  watf  depujrtuf^ 
from  the  bar  ;  and  the  defendant  ought  not  to  have  pleaded,  that  he  did  execute  the  ofEce  ringlft 
ond  rejoin  chia  matters  boC  ought  to  have  pleaded  tbia  oiattcr  at  firft.-  Tiidmeat  <br'  tbi 
fbiotifftNoy.a.tyi6.  -•  ^  --•  . 

For  more  of  D^arture  in  genend,  fee  otber  poopo:  TUak 


W'ipVUSmto 


(    SS^t   ^l 


SDepo0tion0. 


(A)    Depofitions  read  in  what  Cafes* 

I*   \    PERSON  was  examnei  as  a  witne(s  in  a  caufe,  an^ 

xiL  after  bicanu  plaintiff  for  tbi  inter ifl  in  that  bujinefs^ 
aDowed  and  not  to  be  fupprefled.  Toth.  211.  cites  9  (5ar* 
Drury  v;  Drurjr, 

a.  A  witnejs  examined  (or  the  plaintiff*,  and  to  be  cr$fi-ix^ 
minidSot  the  defendant,  but  before  he  could  be  crofs-examined^ 
Midi  yet  this  Court  ordered  his  depofitions  to  ftand.     2  Chan;  [  554  ^ 
Eep.  i8.    20  Car.  2.  &  22  Car*  2.    Mofely  v.  Maynard. 

3.  Proofs  in  an  original  caufi  were  not  allowed  to  be  read  oa 
a  bill  of  rfoiiw.  2  Chan.  Rep.  x8.  20  Car.  2«  &  22  Car*  2. 
Mofely  V.  Maynard. 

4*  bepofitions  taken  in  either  caufe^  ordered  to  be  ufed  in  hofbf 
which  order  was  after  publication  in  the  firft  caufe,  wherein  the 
proof  was  made,*  but  before  publication  in  the  fecon^  cauie. 
Chan.  Caifes,  236.    Mich.  26  Car.  2.    Nordiff  v.  Worfdy. 

S*  Depofitions  taken  in  a  former  caufe  camiot  be  read  in  OtpoAtbif 
an$tbir  cemfe  againft  one  that  does  not  claim  under  the  party  ^^'**' 
f^nft  whom  thofe  depofitions  were  taken ;  but  Serjeant  Phillips  wiwrcitt 
£ud,  that  it  is  a  common  cafe,  that  if  a  legatee  bring  a  bill  againft  only  the 
the  executor  and  proves  aflet$,  s^ther  legatee,  though  no  put)r,  ^JjSteJT* 
may  have  the  benefit  of  thofe  depofitions.    v  ern.'  R.  413.    Mico.  nfi  ^ 
^686.    Gol(f  r.  Fountain.  .   '^^^S^^JlSli 

sgsiMji  tkt  tfmt  im  tml.    Cb.  Prcc.  ft t  a.   Ld.  Pcterbttrgb  ¥,  Dochclii  of  Norfolk* 

6.  Criedkorf  of  L.  obtain  a  decree  for  payment  of  their  ddbts, 
and  to  fet  afide  convcpnoes  Mt  by  frauds  and  Sir  H.  J.  acri 
Ae  legatees  are  defemtants.  The  legatees  having  a  bi^  agaihf 
Sir  H.  J.  the  queftioa  wa^  if  the  de^tions  in  tbefonaer  caiiie 
ufild^hf  refid.  sM  Ms  I  per  Cur.  the  queftion  beJne  the  fiune  ia 
^otk  cyrftt,  and  Sir  H.  J's  de&oce  the  fiune,  theft  caffht  to  be 
iod,   «yerQ,iL447.   Mich.  1703.  Ncvitt  v.  JohoToiu 


(B)   Depofition» 


554  l6epomiaitl^ 


(B)    Depofitions  in  Cbancerj  read  at  Lawt  iti 
.  what  Cafes.    . 

I.  np  HOUGH  a  bill  be  di/mijid  yet  the  depofitions  taken  on 
X  Tucb  bill  are  to  be  made  ufc  of  here  or  at  law^  efpecialljr 
the  bill  not  being  difmilTed  on  the  point  of  rigbt,  but  fir  matter 
fffirm.  And  it  it  uftiaL  and  firequent  to  ufe  depofidons  taken  in 
one  caufe,  if  for  the  fiune  matter  that  is  in  controverfy  in  another^ 
cfpecially  if  againft  the  (ame  difendant^  which  was  admitted  by 
Che  counfel  of  the  other  fide.  Chan.  Cafes,  174,  575*  Trin. 
22  Car.  2*  Arg. 

2.  But  as  to  tbi  ujing  dep9jiti9HS  in  a  caufe  difimffid^  this  dif^ 

fkrtnu  tuas.  t^hn^  that  though  where  a  caufe  is  difmifledi  tbt 

pmtter  tf  it  not  Uing  proper  fir  equity  to  decree,  yet  the  &&  in 

this,  cale  proved  maybe  ufed  as  evidence  in  that  fad,  between 

the  iame  parties  whenever  it  (hall  come  in  queftion  again.    Chan* 

Cafes,  i7Sr  Arg.      •      ^ 

^Clua.  3.  £«r  when  a  caufe  is  difmifled  not  upon  that  ground  but 

**£■  ^4^  upon  irregularity ;  as  for  that  it  comes  by  revivor,  when  it  (bould 

4cpofittont  come  b^  original  bill,  fo  that  in  truth  there  never  was  regularij 

taken  «ir«    any  fucti  caufe  in  court,  and  confequently  n9  preefsy  thofe  proon 

^j^      cannot  be  ufed  \  for  proofs  cannot  be  exemplified  without  bill 

^ij^,  ^^     and  anfwer,  nor  can  they  be  read  at  law,  unleft  the  bill  on  which 

kroughtby  they  were  taken,  can  be  read.     Arg*  and  (o  it  was  afterwards 

iSelte^***'  jruled  about  Mich.  Term,  1669.  bv  the  Ld.  Keeper.    Clian. 

•icd  by  the  Cafes,  175.  In  Cafe  of  Backboufe  v.  Middleton. 

Court  to  be  ' 

ufed  00  an  original  bill  brought*by  him  afterwif  Ja,  for  the  bill  of  tcvivor  being  brought  br  » 
^^wskabr  was  v<^,  an4  ib  the  depoGtiona  were  uken  where  there  waa  no  bill  and  aolwcf  dn» 
"  ft  coofc^acDtly  no  iodickiociii  of  peijury  couid  be  brougbi  agaiaft  the  wioicffiea. 


C  555  ]  (C)     Dcpofitions.    Supprtffed. 

^  X.  TF  witnefles  in  Chancery  depofe  eantradi^erify  §rihe  filfi  in> 

^  parcel  they  (hall  be  reje&d,  and  the  party  commanded  to 
hrin^  other  witnefles.     Br.  Confcience*  pi.  20.  cites  16  £•  4.  9. 

2.  When  depofitions  are  publiihed,  yet  new  proce6  mzy  be 
cseamined  and  are  called  proofs  obornants  j  but  thde. are  only  ex^ 
ptanat$ry  of  the  firft  proofs ;  as  if  it  was  depofed  that  A.  and  B. 
did  fuch  a  thing,  and  this  is  obfcurelj  fiud  without  faying  bow 
lie  knows  it,  and  this  is  publifbed  the  deponent  bemg  dead;  A. 
jind  B.  nuy  depofe  that  they  were  prefent,  &c.  according  to  the 
6rtt  depofition,  ice.  But  if  they: depofe. any  thing  tontrmjf  and 
which  alters  any  part  of  the. matter,  this  depofition  is  void* 
Kelw.  96.  a.  pi.  4«  M.  ai  H.  7. 

|.  A.  exhibited  hit  bill  againfl  ^.bypra&ice  of  purpofe  to  ex« 
amine  witnefTes,  and  did  examine  vritnefTes  accordingly,  whereas 
tlML  caupB  chi^conceroed  W.  R.  and  S*  T«  and  therefore  or- 

dered 


lierei  diat  tht  depofitiens  fliall  be  fupprefled,  and  the  (aii  R«  and  T« 
Ihall  exhibit  a  bill  into  ibis  courts  againft  all  fuch  as  they  think 
to  be  parties  to  the  fraudulent  abuftng  of  this  Court.  Cary'9 
Rep*  79,  80.  cites  J  9  Eliz-     Walford  v.  Walford, 

4.  Majiir  examined  one  witnefs  three  ttmis  to  the  account '^ 
ordered  that  the  depofitions  be  fupprejfed*  2  Chan.  Cafes,  79, 
Mich.  33  Car.  2.  Anon. 

5.  DepofiUOM  fupprej/edj  becaufe  the  Solicitor's  clerk  in  the 
caufe,  did  write  as  a  cUrk  in  the  execution  of  the  comniiflSon* 
3  Chan.  Rep.  393.    2  Jac*  2-    Newle  v.  Foot 

(D)     Depotitions  fupplied  or  amended^ 

i.    A  FTER  publieation  the  Court  would  not  amend  a  depot 
jLjL  fttion  iniftaken«     Toth.    140.  cites   39  and  40  £liz« 
Chamberlain  v.  Pope. 

2.  A  man  after  examination  fuppliis  his  depofition^  eid  infsf'm 
tnandam  confcientiam.    Toth.  140.  cites  3  Car*     Wynn  v.  ■■     < 

3.  A  witnefs  having  committed  a  miftake  in  his  examination  Cban^fci^ 
before  commiffioners,  applied  to  them  to  re£iifjf  ii^  but  the  com-  *^V  V"^ 
tniifion  being  returned  to  London  he  went  there,  made  oath  of  it,  sfcaccoVd. 
and  that  he  was  furprized  by  an  hajiy  examination  \  but  the  com-  ingiy.—^ 
miffion  not  being  opened,  it  was  returned  back  to  the  com-  JJ^"f  J"*^* 
miffioners  with  a  fpecial  commilGon  to  open  it,  and  permit  the  ^^uertbref 
witnefs  to  redify  his  miftakes  ^t  fpecial  commjjiou  being  executed  ^itntjiet 
and  returned,  it  was  moved  to  fupprefs  the  depofitions  as  unduly  b**^'"**''ri 
taken,  and  that  no  fuch  fpecial  commiilion  ought  to  have  been,  fion^A//;^* 
and  they  wtxt  fupprejfed^    N.  C*  R.  92.    15  Car.  2,    Randall  v.  ofeme<mrt 
Richards.  iep^fitb^t 

the  com- 
mifliooert  have  ftt  d«vm  their  itp^thn^  othtrvtifi  tbam  they  did  dtfofi  \  therefore  it  is  order e<l 
thofe  depofitioni  (hall  be  void,  and  chc  fame  wiiocifes  (hall  be  examined  a5aiD«    Card's  Aep.  6^« 
cites  2  £li2.  fol.  146.    Peacock  v.  Collin*. 

4.  The  Lord  Chancellor  took  notice  of  what  dangerous  eim-^  f  ^^6  1 
fequence  it  would  be,  that  if  after  publication  pafled,  and  people 

feeing  where  a  caufe  pinched  they  ihould  then  be  at  liberty  to  look 
out  witnefles  to  boulfter  up  the  faulty  part  of  the  caufe,  the  ne- 
cefTary  confequence  would  be  perjury.  Vern*  47*  Pafch.  i682« 
In  Cafe  of  Jones  v.  Purefoy. 

5.  After  a  witnefs  is  fiilly  examined,  the  examioations  are  read 
over  to  him  and  the  witnefs  is  at  liberty  to  alter  or  amend  any 
thing ;  after  which  he  figns  tbemj  and  then,  and  not  before,  the 
examinations  are  compleat  and  good  evidence.  Wms's  Rep*  4i5« 
Pafch.  1 7 18.  by  the  Reporter. 

6.  Therefiro  where  a  witnefs  was  examined,  and  before  figning 
his  examination  died^  the  Mafter  of  the  Rolls  upon  aavifmg  wito 
a  Mafter  in  Chancery  then  in  court  denied  the  making  ufe  of 
the  depofitions,  as  being  not  perfeA.  Wms's  Rep.  414.  Pafch. 
1718.    Copeland  v<  Stanton. 
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7-  But  where  after  an  order  for  puhlication^  defendant  examined 
t  witaefs  and  then  perceiving  the  irregularity  (it  being  after  pub- 
lication) the  defendant  on  the  ufual  affidavit  by  bimfelf,  his  clerk 
in  court,  and  folicitor,  that  they  had  not^  nor  would  fee  any  of  the 
depofttions^  got  an  order  to  re-examine  this  witnefs ;  but  before  re- 
examination the  witnefs  died  ;  upon  affidavit  of  this,  Ld.  C.  Parker 
ordered  ihat  the  defendant  might  make  ufc  of  the  depofitions,  the 
rc-exami nation  of  him  being  prevented  by  the  aft  of  God. 
Wms*s  Rep.  4x5.  cites  Mich.  1720     Debrox  v.    ■  ■ 

8.  On  a  petition  to  amend  the  depofition  of  a  witnefs,  who^ 
being  examined,  fwore  only,  that  he  was  induced  to  believe,  that 
he  did  not  exprefs  himfelf  in  the  manner  the  depofition  was  taken, 
and  was  pofitive  he  did  not  intend  or  mean  to  fwear  ^  the  ex- 
aminer had  taken  it,  but  really  as  in  the  amendment  defired. 
Lord  C.  King  faid,  that  where  it  appears  to  the  court,  that  either 
the  exaffiiner  is  mijlaken  in  the  takings  or  the  witnefs  in  making  the 
depofition,  he  thought  it  was  for  the  advancement  of  truth  and 
juftice  to  amend  it,  and  the  fooner  the  better,  in  regard  of  death  or 
abfence,  and  it  would  be  unjuft  to  pin  a  witnefs  down  to  a  miC- 
take  by  denying  to  reftify  it,  and  as  to  the  amending  it  after  pub- 
lication, it  could  not  be  known  before  and  ordered  it  to  be  amended, 
and  the  witnefs  to  fwear  it  over  again.  2  Wms's  Rep.  (646.} 
Mich.  1731*    Griells  v.  GaiifclL 

For  more  of  Depofitions  in  general,  fee  (CtliQetite,  (CjCatnf HiU 
tton,  l^ean'ng^and  other  proper  Titles. 


SDeputp. 


(A)    Who  may  make  a  Deputy, 

*[557l  . 

Mo.  845.  [r.  A  CONSTABLE  may  make  a  deputy,  and  he  may  ex:- 
s*c*&s.'p.  -^^  ecute  the  warrants  dirc(ftcd  to  the  conftable,  and  do  other 
agrted  and  .things  belonging  to  the  office  of  conftable,  though  he  is  not  fworn 
"^h^^'rli  ^^  *  execute  it  well,  as  the  conftable  himfelf  is.  M.  13  Jac.  B.  R. 
depuiy^by    ^^^tween  Phelps  v.  Winfcombe  for  this  is  not  any  judicial  office.] 

the  equity  of  the  ftatute  7  Jac.  cap.  5.  may  plead  the  general  iffue.  3  Balft.  77.  S,  C. 

and  the  whole  Court  agreed,  that  a  conlYable  mifht  make  a  deputy,  but  no  judgment  given,  the 
fame  being  ended  (as  the  Reporter  favs  he  heard)  by  agreement  between  the  partiea.— — -Roll. 
Rep.  274.  bl.  49.  S.  C.  &S.  P.  anci  the  Juftlcca  inclined  that  the  deputy  of  the  cooftabic  is 
wichia  the  Itituic  7  jac.  cap.  5.  to  plead  the  general  liTuei  becaufe  he  comet  in  the  right  of  the 

cooiUblc 
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fcflfliftible  and  nprefentt  fiii  perfoD.*— 3  Salk.  252.  pi.  d.  cites  S,  C.^-"-^As  to  tlie  poiat  of  ths 
c6h{lable*»  nuktng  a  deputy,  which  %vas  mentioned  in  Sir  Walter  Vane't  Cafe/ Sid.' 335.  pi.  5. 
Hiil.  19  Ac  fo  Car.  a.  B«  R.  ihe  Court  ^ere  not  agreed  in  it  nOtwithftanding  the  Cafe  of  Pheloa 

V.  Winchcomb  wai  cited. Lev.  933.  in  Sir  Walter  Vaine't  Cafe,  S.  C.   '^wifden  J.  cited 

Hill.  9  Jac.    Rot.  349.  B.  R.    Phips  v.  Winchcombe,  to  be  refolved  that  a  coitftabid  cannot  mak« 

•  deputy ;  but  the  piher  Jufticea  e  contra. 

2.  In  writ  of  falfe  judgment  it  was  afligncd  foe  error,  that  Ju(^ 
ticies  came  to  the  (heriff  to  hold  plea  of  looof.  and  he  held  it 
before  his  under  fherifF,  and  entered  in  the  Roll  that  the  plea  was 
held  before  him,  and  therefore  it  feems  that  a  Judge  cannot  make 
a  deputy,  but  that  an  officer  may  make  a  deputy,  as  the  (herifl^ 
&c.  may  ferve  capias  by  bailiff  or  fervant,  contra  in  redifieifin^ 
writ  of  enquiry  of  waft,  &c.  where  he  is  Judge  and  officer,  quaere 
for  it  was  not  adjudged.     Br.  Deputy,  pi.  19.  cites  21  H.  6.  37. 

3.  Where  fuppUcavit  counts  to  the  Jheriff  to  take  furety  of  the 
peace  of  f,  A^  and  if  he  refufes^  then  io  fend  him  to  the  next  gaol^ 
there  it  is  agreed  by  4  juftices  that  the  merifF  cannot  make  a  de- 
puty/«  take  the  furety  but  (hall  do  it  himfelf;  for  of  this  he  is 
judge  but  he  may  award  a  precept  to  another  to  atreft  the  party^ 
for  of  this  he  is  officer.     Br.  Deputy,  pi.  lOi  cites  9  E.  4.  31. 

4.  So  in  redijfciftn  this  (hall  be  judged  by  the  (herifF  himfelf 
and  the  coroners ;  but  to  make  execution^  thfe  fherifF  may  award 
precept  to  another.  Note  the  diverfity  that  minifter  or  offlcef 
may  make  a  deputy  contra  of  Judge  or  Juftice.     Ibid. 

5.  It  was  faid  that  a  judge  or  jufiice  of  record  cannot  make  a 
deputy ;  contrary  of  the  (herifF  who  is  an  officer.  Br.  Judges, 
pi.  il.  cites  9.  4.  31. 

6.  Officer  of  trujf  Cannot  make  a  deputy  unlefs  fte  grant  be 

thy  thefe  words]  to  exercife  by  himfelf  or  his  fuffident  deputy* 
tr.  Deputy,  pi.  9.  cites  11  E.  4.  i. 

•  7.  A  minijlerial  officer  may  make  a  deputy,  but  he  ought  to 
make  returns  in  the  name  of  the  immediate  officer.  Per  Dode« 
ridffc  J.    Roll.  Rep.  274.  in  pL  49.    Mich.  13  Jac.  B.  ft. 

8.  The  Juftices  in  Eyre  could  not  make  a  deputy  at  ^ommotl 
law ;  but  now  they  may  by  ftatute,  per  Coke  Ch.  J«     Ibid. 

9.  Sir  W.  V.  having  an  cftate  in  the  manor  of  D-  was  chofen 
reeve  to  gather  the  lord's  rents,  he  moved  for  a  writ  of  privi- 
lege, as  2i  captain  of  the  guards^  and  fo  his  perfonal  fervice  re- 
quifite  in  the  court  of  the  king,  but  the  writ  was  denied,  becaufe 
they  all  (but  Twifden)  held  that  he  may  make  a  deputy  reeve. 
Sid.  335.  pi.  5.  Hill.  19  and  ^o  Car.  a.  B.  R.  Sir  WaltciT 
Vane's  Cafe. 

to.  A  deputy  cannot  make  a  deputy  ;  becaufe  it  implies  an  a(^  ^ 

.(ignment  of  his  whole  power,  which  he  cannot  affign  over  9  but 
he  may  impower  another  to  do  a  particular  a£t.  i  Salk.  96.  Pafch* 
^3  W.  3.  B«  R.  per  Holt  Ch#  J.  in  delivering  the  opinion  of  the 
Court  in  the  Cafe  of  Parker  and  Kett. 

1 1.  Tenant  for  life  of  the  bailiwick  of  the  Savoy  ftom  the  crown 
made  a  leafe  thereof  for  a  year  to  an  under-deputy  and  adjudged 
good ;  for  by  the  i^atate  5  £•  6.  tap.  16.  all  officers  of  fee  are 
excepted,  and  fo  are  all  fub-grants  and  fub-demifct  thereof* 
3  Salk.  252.  pi.  7. 

S  s  a  t%*  h 


tt.  A  gaoliT  may  make  a  deputy;  admitted.  See  2  hi; 
Htjm.  Rep.  1574.  Mich<*  4  Geo.  2,  B.  R.  The  King  and 
Hi^gins. 

For  more  of  Deputy  in  general,  fee  tit.  iD^tttfi^  &c.  Letter  (I) 
to  Letter  (M)  f^rfttflel^ffey  and  other  proper  Titles, 


Joefcent. 


Godb.  166. 
pi.  «8« 


(A)    Dcfcent  by  the  Cuftom  of  Gavelkind  or 

Borough  Englifli. 

[i.  TF  die  cuftom  of  a  copyhold  be,  that  the  MiJI  daughttr  fhaH 
k«  ley  V  ^^^^  *^  hni^  the  eldeft  aunt  Jhall  not  have  it  by  the  cuftom, 

Chipiia,'     for  (he  is  not  within  the  cuftom.    Patch.  8  Jac.  B.    Ratdijfi 
5.  c. and  Chapman^  per  Curiam.] 

PI.894S.C. 

Godb.  t66.      [2.  The  youngefl  brother  (hall  not  have  Borough  Englifli  knd^ 

fcpir'v.    ^^^  ^^  "  notVithin  the  cuftom-    Pafch.  8.  Ja.  B,] 

Chaplin,  S.  P.  where  the  cuftom  wai  that  the  youogeft  fon  (hall  inherit.     And  Fofter  faid,  that  fii^ 

it  waa  idjud|(ed  in  one  Denton*t  Cafe. 4  Lt.  841.  pi.  395.  S.  C.  atid  Fofler  J.  faid,  that  it 

was  fo  adjudged  in  oiie  Totinan*t  Cafe.  ■■  —a  Roll.  Rep.  ^6^  Trin.  at  Jac.  B.  R*  citet  it  a* 
adjudged  in  Chapman's  Cafe.  Pafch.  S  Jac.  that  if  the  middle  fon  nurchafea  lands  in  borougb 
cnglidi,  and  dies  without  Idu'e,  that  the  cfdcft  brother  (hall  have  the  land  and  not  the  youngett; 
for  the  cuftom  goes  to  tfie  (bns  only  and  not  \n  the  brothers,  and  (hall  be  UkcA  ftriftly^  * 

Cro.  J.  S98.  pi.  a;.   Mich.  5  Jac.  B.  R«    Bailey  v.  Stephens,  S.  P. 

5.  c.  cited  [3.  If  a  cuflom  be,  that  if  a  man  ^es  without  beir  male,  that 
Ch!V.^^  hi5  iUeJi  daughter  Jhall  have  the  land,  and  if  he  hath  no  daughter^ 
Wma'sRep,  that  the  eldeji  Ji/ier  Jhall  have  the  land,  ana  if  he  hath  not  afijler^ 
68.  HiH.  the  eldeji  coufin ;  but  if  he  hath  an  herr  male,  that  he  (haU  have  it 
deUv'cring  ^rfo^c  any  of  them,  and  the  tenant  of  the  land  hatbfeveral  dough* 
the  opinion  tirsj  but  no  hetT  male,  and  the  eldeJl  daughter  dies  in  the  life  of 
of  the  Court  f^g  tenant  of  the  land,  having  ijfue  a  daughter,  this  grandchild  is 
of  aemeii  within  the  cuftom,  and  (hall  have  the  land  by  defcent  upon  the 
•DdScuda-  death  of  die  grand&ther.  Mich,  xo  Jac.  B«  ax.  b.  between  God* 
more.  And  f^ey  ttnd  Bullock,  per  Curiam.] 

by  the  common  law  the  eldeft  diu^ter  baa  ooc  tbe>reterence  bMsfethe  rdl«  Ifot  att  biheril 
equally ;  yet  cuftom  may  give  the  inberiUnce  to  the  eldeft  daughter,  and  then  bcr  ill^  IhaU  t«k« 
it  in  jure  reprefentationit  i  and  this  ii  as  ftroog  at  a  dcfceat  in  borougb  cogttflu 

4.  By 
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4.  By  cuftom  when  one  brother  dies  without  ijfui  all  the  other 
brothers  may  inherit  gavelkind  lands.  Co.  Litt.  140.  a.  b,  cites 
23  Aff.  21. 

5.  There  is  a  fpecial  kind  of  borough  englijh  land\  as  it  Jhall 
defcend  to  the  younger  f oh  if  he  be  not  of  the  half  bloody  but  if  he  be^ 
then  to  the  eldejL     Co.  Litt.  140.  b.  cites  32  £.  3.  Age.  81. 

6.  The  father  being  feifed  in  fee  of  borough  engliih  after  this 
ftat.  of  27  H.  8.  made  a  feoffment  in  fee  to  the  ufe  tf  himfelf  and 
the  heirs  males  oj  his  bods  according  to  the  courfe  of  the  common 
lawy  and  afterwards  died  (eized^  leaving  LjGTue  two  fons  ;  it  feemed  - 
to  ali  (he  Board  in  Serjeant's  Inn,  that  the  youngeft  Ton  iball  have 
the  lands  by  defcent,  by  virtue  of  the  cuftoQi,  notwithftanding  thofo 
words.     Dyer,  179.  b.  pi.  45.    Pafch.  2  Eliz.  Anon. 

7.  Where  ^  feoffment  is  made  of  borough  englijh  lands  upon  a  This  St 
condition  to  be  performed,  which  was  not  done,  the  heir  at  common  «»^'n  f'o« 
law  /hall  take  the  advantage  of  the  non -performance  of  fuch  con-  Abr.  tirf 
^ition,  but  the  youngefl  fon  Jhall  be  entituled  to  all  anions  in  right  Cuftomt, 
of  the  landj  as  to  a  writ  of  error  to  reverfe  a  judgment,  by  which  546'"P-4» 
the  lands  are  affeded,  or  attaint,  &c.    Nelf.  Ab.  396.  pi.  2.  cites  which  cites 
Adich.  20  £liz.  it  u  ad. 

judged. 

6.  The  father  having  the  impropriate  tithes  arifmg  out  of  the  ThU  u 
manor  ofW.  which  is  borough  engltjhy  had  two  fons,  the  queftion  Hu^he^r* 
was,  which  of  the  fons  (hould  have  the  tithes  3  adjudged  tl)at  the  Abf.  ut. 
cldeft  fon  (hall  have  them,  becaufe  tithes  do  not  arife  Pi^turally  Cuftomj,' 
from  the  landy  but  by  the  labour  and  induftry  of  man  j  bejidesy  of  ^^'^^^^!^ 
common  right  tithes  are  not  inheritances  dcjcendable  to  an  heir^  but  u  as  the 
come  in  fucceffion  from  one  clergyman  to  another ;  it  is  is  true,  opinion  of 
by  the  Jlatute  of  dijolution  of  monafteries  they  are  made  defcend-  i!*TW»  Uft 
able  to  heirs,  *  but  that  being  within  time  of  memory  the  cuftom  part  it  not 
of  borough  englifli  will  not  prevail  in  fuch  cafe.    Nelf.  Ab.  397.  »  Hughe«« 
pi.  6.    Mich.  10  Jac. 

9.  If  a  man  have  iflue  two  fons  by  feveral  venters  and  having 
lands  holden  in  focage  in  the  nature  of  borough  englifli  dies,  the 

{ounger  brother  being  within  the  age  of  fourteen  years,  the  eld^ 
rother  of  the  half-blood  (hall  not  have  the  cuftody  of  the  land, 
becaufe  by  poflibility  the  elder  may  inherit  the  land ;  for  if  the 
youneeft  dies  without  iflue,  and  the  land  deicei^  to  an  uncle, 
the  elder  brother  of  the  half-blood  may  be  heir  unto  him.  Co. 
Litt.  88.  b.  (m). 

ic.  If  the  youngefl  fon  makes  bis  title  to  land  in  boroHgh  en* 
gliih  he  muft  plead  that  time  out  of  mind  the  cufiom  of  the  iaid 
manor  has  been^  that  when  or  at  wnat  time  foever  a  copyholder  dies 
feifed  of  any  copyhold  lands  in  the  fame  manor  having  d'Vors  fonSy 
that  the  fasm  has  ufed  jure  bareditario  to  difcend  unto  the  yosaiger 
fon,  &c.     Caltb.  Reading,  44. 

^  XX*  A*  feifed  of  gavdlcind  has  t^iree  fons,  B.  C.  and  D.  D. 
dies,  leaving  a  daughter  £.  and  then  A.  dies.  £•  ihall  inherit 
!)*%  part.  2  Ld,  £ym.  Rep.  1025.  Marg.  fays  it  was  ib  ruled 
in  an  ej/p^Qient  for  lands  in  Kent.  Mich.  8  Ann.  Leonard  v. 
the  £arl  of  SuiTex. 

S  s  3  (B)    [Borough 
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[l.  TF  a.  be  fcifcd  of  copyhold  lands  in  fee  of  the  nature  o( 
-I   b^rpugb  engUJh  land,  and  furrendtrs  it  into  the  hands  oftht 


^f.V'^G•t  (B)    [Borough  Engli/h.] 

'seeSfi  ^0  whom  it  fliall  dclcend. 

Cro.C.410. 

pi.  6.  S.  C. 

Court  wti  brJy  ea  intcntione  that  be  Jhould  re-grant  it  to  him  and  his  wify 
divided  ac  ^fid  to  the  heirs  of  himfelf^  and  the  lord  re-grants  it  accordingly, 
— Jo^s/u  *"^  ^^T^  is  a  cuftom^  that  if  any  perfon  be  ftifed  in  fee  of  any 
Ac.  S.  C.  fuch  cuftomarv  land,  and  dies  fo  feifed^  that  the  land  fhall  defand 
and  the  after  his  deatfffilio  junior i  hujufmodi  tenentif  cuftomar*  fie  ehientis 
^^^^^^Jeifiti  fecundum  naturam  of  borough  engliihjand;  and  after  A. 
fo  DO  judg-  having  ijfue  three  fons^  dies  fo  feifed,  and  after,  ten  years  after  his 
"*2*'T^  deatby  the  youngejl  fon  dies  in  the  Itfe  of  his  wife  without  ijfue^  it 
by  Holt*  feems  the  eldeft  fon  (hall  have  this  land  as  heir  to  the  youngcft, 
Ch.  J.  and  not  the  middle  fon,  for  the  cuftom  cannot  extend  to  a  colla- 
?  "in  cl2'  "^^'  defcent^  fcilicet,  to  direct  the  defcent  between  brothers,  for 
of  cicmait  ^his  is  out  of  the  cuftom,  and  the  cujlom  was  once  fatisfied  by  the 
&  Scuda-     defcent  to  the  youngeft,  and  the  cuftom  fixed  the  land  in  the 


m/rc, 


HiU. 


B  youngeft,  and  there  is  an  end  of  the  cuftom  ;  and  when  the  cuftom 
R  &  Ibid.  faiU^  thi  common  law  Jhall  guide  the  defcent  \  and  by  this  fpccial 
69.  he  raid  cuftooi,  this  fon,  which  was  the  youngeft  at  the  time  of  the 
Vnes'a  and  ^^^  ^^  ^**  father,  ought  to  have  the  land,  and  not  any  other 
Oooke'a  whoftiould  come  to  be  the  younger  after.  Tr.  11  Car.  B.  R.  bc- 
opioiooa  tween  Reeve  and  Malfter,  it  was  argued  by  tlic  Court,  and 
^levairu  Bf^mpfton  and  Barkly  inclined,  that  the  middle  fliould  have  the 
could  not  land,  and  Jones  and  Grolce  e  contra.  But  they  all  agreed,  if 
butoccafioQ  this  had  not  been  cufftamary  land,  that  the  eldeft  would  have  it 
l!I??confe^  as  heir  to  the  fether,  inifmuch*as  this  was  a  reverfion  expcSant 
qiientlv  upon  an  eftate  for  life,  and  no  actual  feifin  in  the  youngeft; 
confuuon.  and  they  differed  only  in  this,  whether  the  cuftom  Ihould  guide 
ciied^by^*  in  the  defcent  in  the  fame  manner  as  in  the  courfe  of  a  defcent  at 
Holt  Ch.  J.  common  law.  And  Croke  and  Jones  held,  that  ujson  this  fpe- 
in  deliver-  cial  cuftom,  if  thc  copyholder  died  feifed,  having  i,  fan,  and  his 
ITiSn^^f  the'  ^^^^  enfcint  of  another  fon,  who  is  born  after,  that  he  fliould  not 
Court ia  ,  have  the  land;  but  Brampfton  and  Berkly  e  contra.  Intratur, 
'HH*L,     Hill.  9  Car.    Rot.  583.] 

CafeofCle-  ^  J    J  J 

ment  aod  Scud  more.     %  Ld.  Raym.  Rep.  ^026. 1  Salk.  S44.     Holt  Ch.  J.  inclined  tpM 

the  opinion  of  Croke  in  the  Cafe  of  Reeve  v.  Malfter. 6  Mod.  i  as.     Holt  Ch.  J.  approved  of 

the  oDinion)  of  Berkley  and  Brampftone  in  thia  Cafe ;  lor  he  faid,  if  thc  other  opinion  had  pre- 
vailea  it  would  beget  abundance  of  confufion,  whereas  following  the  other  would  fettle  thiif^s 
upon  a  lafting  foundation. 

•  ..• 

[2.  If  ^t  cuftom  hcy  that  the  joungofi  fon  fhall  inherit^  and  a 
man  has  iffue  two  fons,  and  the  eldeft  has  iffue  two  fons^  and  dies, 
and  after  the  lands  defcend  to  the  youngeft  Ton,  who  dies  without 
iffue^  the  eldejifan  of  the  eldeft  brother  fhall  heme  the  land^  becaufe 
ttie  cujlom  holds  not  in  the  tranfverfal  line^  but  only  in  the  lin^ ^ 
defcent.  M.  24  &  25  El.  at  Hertford  Term,  refolvcd  pcrCu- 
fiam^  cited  M.  10  Ja«  B.j 

I  3,  A. 
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3.  A.  fcifed  in  fee  of  land  in  borough  en|lifli,  makes  2,  feoffment  !>•  «79'b. 
to  the  ufe  of  himfdf  and  the  heirs  males  of  his  hody^  according  to  the  p^'f^jf ' 
courfe  of  the  common  law  \  thefe  words,  according  to  the  courfe  of  the  eUz.  s.  C. 
common  laWy  are  void;  for  cuftoms  which  go  with  the  land,  as  this  *  S.  F.  by 
is  *  and  gavelkind,  and  fuch  like  cuitoms,  which  fix  and  order  the  boj^JJ ,| 
defcents  of  inheritances,  can  be  altered  only  by  parliament.     By  Serjomt't 
CatJin,  Dyer,  Sanders,  Whiddam,  Browne,  and  fiendlowes.    Jenk.  ^'^^ 
220.  pi.  70. 

4.  Refolved,  that  where  land  in  borough  englifli  defcends  to 
the  youngeji  fon^  and  he  dies  without  ijfue^  it  Jhall  not  go  to  the 
younger  brother  without  a  fpecial  and  particular  cujlom.  Cro.  J. 
198.. pi.  27.    Mich.  5  Jac.  13.  R.    Bayly  v.  Stevens. 

5.  If  the  youngeji  fon  in  borough  englilh  dies^  the  middle  brother 
fliall  have  the  land  by  the  cuftom.  Per  Williams  J,  i  Bulft.  93. 
Mich.  8  Jac.  in  Cafe  of  Davis  v.  Hales. 

6.  In  trefpafs  done  in  lands  within  the  dutchy  of  Cornwall, 
which  were  borough  englilh  where  the  cujlom  was,  that  if  there 
were  an  ejlate  in  fee  in  thofe  lands,  that  they  Jhall  go  to  the  younger 

fon^  actor  ding  to  the  cujlom  ;  hut  if  in  tail^  they  fbould  defcend  to 
the  heir  at  common  law  \  and  it  was  moved,  that  the  cuftom  was 
not  good,  becaufe  it  cannot  be  at  one  time  cuftomary,  and  go  ac- 
cording to  the  cuftom,  and  at  another  guildable.  The*  whole 
Court  (Crooke  only  being  abfent)  held,  that  the  cuftom  was  good. 
Mar.  54.  pi.  82.    Mich.  15  Car.    Chapman  v.  Chapman, 

7.  Twifden  J.  denied  the  opinion  of  Lambert,  that  if  the  kivg 
purchafes  gavelkind  landsy  that  it  fliould  go  to  all  his  fons ;  for 
Lambert  had  it  out  of  Plowden,  247.  a.  from  Southcote's  opinion^ 
and  he  from  35  H.  6.  28.  a.  and  Mallet  and  Fofter  were  of  the 
fame  opinion.  Raym.  77.  Pafch.  15  Car.  2.  B.  R.  in  Cafe  of 
Wifeman  v.  Cotton. 

8.  The  copyhold  lands  of  every  tenant  dying  feifed,  were  by  Ibid,   rh© 
the  cuftom  of  the  manor  defcendable  to  the  youngeft  fon,  and  a  J^^po"^*" 

furrender  was  made  to  the  ufe  of  B,  and  his  heirs^  zvho  died  before  ,5,1,  fcemi 
admittance  \  it  was  agreed,  if  B.  had  been  admitted,  the  youngeft  10  be  the 
fon,  after  his  death,  ihould  have  inherited,  but  in  regard  B.  died  ^J*"*  *^'^^  . 
before  admittance,   the   queftion    was  between    the   eldeft  and  in*a  Keb, 
youngeft  fon  of  B.  who  (hould  have  the  land  ?  and  adjudged,  that  158   »59t 
in  this  cafe,  the  eldejl  fon  fl)ould  have  the  land^  becaufe  of  the  ftrait-  ^^  pj'n'*"* 
nefs  of  the  cuftom,  and  there  never  having  been  any  feiftn  in  the  Herben.-l 
ancejlor ;  but  by  my  Report  it  would  be  othenvife^  had  it  been  S.  c.  died 
alleged,  that  the  lands  were  in  the  nature  of  borough  englijh^  which  fy^^^^^L^!?* 
it  was  not,  but  only  fet  forth  as  a  particular  cujhm  \  for  the  law  Riym.Rr'p. 
takes  notice  of  the  cuftomvof  borough  engliili,  but  not  of  this  «»«5  ^o«fi* 
fpecial  cuftom  ;  which  is  likewife  the  rcafon,  why  in  pleading  that  ~'  ^%\ 
lands  are  of  the  nature  of  borough  englifli,  you  need  not  fet  forth  cited  by 
the  nature  of  the  cuftom  fpecially.    Wms's  Rep.  66.  cited  by  Holt  Holt  Ch.  T. 
Ch.  J.  as  about  15  &  16  Car.  2.  C.  B.    Hale's  Cafe.  o*f  pr.n  v. 

fiarr.  * 

9.  In  fpecial  verdift  in  ejeftment  in  N.  the  cafe  was,  ac<^-  Lev.  17a. 
hddtr  in  fee  held  of  the  manor  of  T.  had  ijfue  two  daughters^  and  ^/^hitlbf 

.  died ;  that  the  cuftom  of  that  manor  was^  that  the  eldcji  daughter  cuftom  waa 

S   S  4  fiall  good,  and 


tjj6x 
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Uitt  the  td  jjtf//  inberit  the  whole  fir  her  lifiy  and  afier  her  death^  the  next  heir 
JcwidKive  ^^'^^  ^*^  father^  who  can  make  a  dejcent  by  males j  JhaU  have  the 
the  land       lands  to  him  and  his  heirs,  and  if  there  is  m  fuch  heir  male,  then 
for  her  life  they  Jhatt  efcheat  to  the  lord;  after  the  death  of  this  copyholder,  his 
v^^ihe    ^g;j^  entred,  having  her  widw/s  tjlate,  and  in  her  life  the  eUeft 
'        daughter  died,  and  then  the  widow  died\  and  the  queftion  was. 
Whether  the  fecond  daughter  fhould  have  the  land,  or  it  iho^ild 
c(cheat  to  the  lord  ?     It  was  argued,  that  if  fuch  a  cuftom  had 
been  annexed  to  lands  in  fee  at  common  law,  it  had  been  void, 
becaufe  a  fee  fimple  can  never  efcheat  as  long  as  there  are  faetrs 
to  inherit  it ;  but  this  eftate  being  created  by  cuflrom,  may  be 
modified  by  cuftom,  not  only  as  to  the  enjoying,  but  to  the  ex- 
r  j62  ]  tent  of  it;  and  though  fuch  a  general  cuftom  wall  not  be  good, 
yet  in  this*  cafe  it  may  be  good  ratione  loci,  becaufe  this  manor 
twrders  on  Scotland,  and  the  Scots  in  former  times  ufually  made 
Invafions,  and  therefore  it  was  fafe  for  the  lords  there,  to  provide 
themfelves  of  fuch  tenants  as  might  defend  their  poflcffions,  viz. 
men  and  not  women.     After  feveral  arguments  this  was  adjudged 
a  good  cuftom,  and  that. the  daughter  was  within  this  cuftom,  for 
the  eldeft  daughter  in  this  cafe,  fhall  not  be  only  primogeniu 
filia,  but  the  eldeft  at  the  death  of  her  mother,  who  derived  her 
cftate  from  her  hulband,  by  the  cuftom.    Sid.  267.  pi.  18.    Trin. 
17  Car.  %  B.  R.    Newton  v.  Shaftoe. 
SretU.  10.  Land  of  the  nature  of  borough  englifh  is  granted  to  A.  and 

t^«*^(^*50  bis  heirs  fir  three  lives  \  A.  dies.    The  queftion  was,  whether  the 
u  WM  id"    eldeft  fon  or  the  youngeft  fon  fliall  have  it  ?  and  the  Court  all  in- 
judged  a      clined  that  the  youngeft  (hould  have  it,  for  he  is  in  by  defcent. 
**^^^^^*We  And  he  is  riot  in  as  a  perfon  defigned  by  defcription,  for  then  an 
'"      "      executor  mis;ht  have  it  j  but  that  it  is  held,  that  if  it  be  granted  to 
a  man  and  his  executors,  the  executor  Jhall  not  have  it  \  and  Hale 
£iid,  the  reafon  of  that  was,  becaufe  the  l^w  will  not  fuffer  a  free- 
bold  to  run  out  of  its  channel.     Adjornatur.    Freem.  Rep.  395* 
pi.  5I3,    Trin.  1675.    Barkfdale  v.  DowdfwelL 

1 1.  The  law  takes  notice  of  borough  englifli  and  gavelkind  cuf- 

toms.    6  Mod.  121.  in  Cafe- of  Clement  v.  Scudamore. 

ftLd.Uaym.       12.  One  fcifed  of  a  copyhold  in  fee  in  nature  of  hrough  englifl), 

B.cp.xoa4.   )x2is  five  fans,  Xhc  joungejl  dies  in  the  life  of  the  father,  leaving  ijfue 

tJdcm  ver-'  ^  daughter,  and  then  the  father  dies ;  the  youngeft  fon's  daughter 

bit. is  inheritable*     Holt  Ch.  J.   in  delivering  the  opinion  of  the 

♦  ^•^^•*43-  Court,  feid,  that  wherever  this  cuftom  has  obtained, 'tije  youngeft 
Ecidiccofd.  fo°  's  ^^^^^  placed  in  the  room  of  the  eldeft,  who  inherits  by  the 

jngiy. common  law;  and  there  is  no  difference- in  the  courfe  of  dcfcents, 

S^*^ad*°  but  that  the  CHiftom  prefers  the  youngeft  fon,  and  the  commtJn 

judged  for    law  the  eldeft;  and '  therefore,  as  by  the  common  law,  the  ifliic 

Che  daugh-   of  the  eldeft  fon,  female  as  well  as  male,  de  jure  reprefentatronis, 

*«'•  inherit  before  the  other  brothers,  fo  by  the  fame  reafon,  when  this 

cuftom  has  transferred  the  right  of  'defcefit,  from  the  eldefli^'to  the 

youngeft  fon,  it  fliall  alfo  by  the  like  reprefentation,  carry  it  to  the 

daughter  of  the  youngeft  fon ;  and  therein  nogrottndco  ouJceany 

difference  betwixt  a  defcent  by  this  cuftom,  and  bythe  coouMa 

law.   Wins*8  Rep;  63, 64.   HUI.  1 703.    Clemcats  v.  Scudamoft. 

tj.  A 


Dcfcent  j62 

13.  A  Uafg  was  made  to  a  man  and  his  biirsj  during  thru  Upes^  « 
9f  lands  in  borough  engUJhy  the  youngeft  fon  (bould  inherit  that 
defcendable  freehold,  rtiough  it  were  a  nnu  created  eftatii  becaufe 
the  cuftom  was  fo  annexe  to  the  land,  as  to  effed  that  eftate^ 
cited  by  Holt  Ch.  J.  2  Ld.  Raym.  Rep.  1028.  Hill,  2  Aon.  as 
adjudged  in  B.  R.  in  one  Townfend's  Cafe. 

14.  So  if  a  rent  be  granted  out  glands  of  the  nature  of  ^av«/- 
Undy  or  borough  engUJhy  to  a  man  and  his  heirs^  it  ihall  defcend  to 
the  youngeft,  or  all  the  fons  \  cited  per  Holt  Ch.  J.  2  Ld.  Raynu 
Rep.  1028.    Hill.  2  Ann.  as  adjudged  in  Townfend's  Cafe. 

15.  If  lands  of  the  nature  of  borough  englijb^  or  gavelkind^  an 
fettled  io  certain  ufes^  as  to  all  but  the  reverfion  in  fee^  but  the  rt- 

verfion  in  fee  is  not  fettled,  this  reverfion^  as  part  of  the  eld  eftate^ 
Jhall  defcend  in  gavelkind^  and  borough  englijh^  as  before  \  per  Ld* 
Chancellor  and  the  Judges  afliftants.  3  Wms's  Rep.  62,  63* 
Trin.  1730.    Obiter,  in  the  Cafe  of  Cheiter  v.  Chefter. 

(B.  2)    Ancient  Manner  of  Defcent.  [  563  3 

t.  T3  Y  the  law  ufed  in  England  before^  and  at  ^e  time  of  the  Con-^ 
J3  quefly  all  the  defendants  of  a  perfon  dying  inceftate  had  pre- 
ference not  only  in  perfonal^  but  alfo  in  real  efiates  \  for  if  a  man 
had  died  havine  three  fons  and  a  daughter,  they  all  equally  inhe« 
rited  his  real  eftate ;  and  this  appears  in  Seld.  £adm.  184.  Lamb, 
Saxon  Law,  66,  Siquis  inteilat'  decefferit  liberi  ejus  haeredi- 
tatem  squaliter  dividunto.  But  afler  the  Cmquefi^  the  kii^dom 
and  conftitution  were  to  be  new  modelled  ;  and  this  alteration  was 
made  in  the  time  of  Henry  i.  and  then  daughters  were  excluded  i£ 
there  were  males,  and  it  was  by  the  36th  law  of  H.  i.  See 
Lamb.  202,  203.  and  then  the  males  did  inherit  all  aliie^  efpecially 
all  the  common  focage  men.  But  even  then  if  one  had  died 
without  iflfue,  and  had  a  iather  or  mother,  the  land  Jbould  not  go  t9 
any  collateral^  but  to  the  father  or  mother  \  and  this  appears  by  the 
law  of  H.  I.  Lamb,  ubi  fupra.  Siquis  flne  liberis  decefferit  pater 
aut  mater  in  faiereditatem  fiiceedat  vel  frater  aut  foror,  fi  pater  & 
mater  defit ;  &>  the  collateral  was  not  to  come  in  but  upon  £ulure 
of  iather  and  modier.  And  where  i  Inft.  11.  a.  this  is  taken 
.notice  of  as  an  exploded  opinion;  But  Coke  had  not  feen  tha  laws 
of  H.  I.  then,  and  the  Red  Book  in  the  Chequer,  that  he  contra- 
diSs,  is  very  ancient,  and  of  great  authority  in  law.  12  Mod. 
623.    Hill.  13  W.  3.  B.  R.  in  Cafe  of  Blackborough  v.  Davis. 

2.  But  this  Jaw  did  not  continue  loqg,  but  was  altered^  between 
the  reigns  of  H.  i.  and  H.  2.  and  the  father  and  mother  altogether 
excJadedj  and  then  the  bw  came  to  be  adjudged  as  it  is  to  this  day* 
that  the  land  ihould  not  afcend  to  £itlier  or  mother,  but  rather  go 
to  collaterals ;  and  this  appears  by  Glanvill,  Lib.  7.  i,  29  3, 

4*  C. But  this  alteration  was  only  as  to  rod  eftates ;  and  per- 

fenal  eftates  vrere  left  as  tfaey  wtre.    I2  Mod.  624*  in  Cafe  of 
Blackborough  v.  Davis* 

3.  Th« 
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»  New  3.  The  feudal  fucceJUion  came  in  this  manner  i  the  lords  gavtf 

s  ^p'  itt'to-  '*"^*  ""^  *"*^*^  pcrfons  as  behaved  therafclvcs  well  in  the  war,  for 
lidem  their  lives  only ;  foaietimes  they  alfo  married  their  daughters  to 

vcrbiK  them.  Then  by  their  feudal  donations,  they  limited  the  lands  to 
go  not  only  to  the  feudary  himfelf,  but  alfo  to  the  iiTue  of  that  mar- 
riage; and  this  brought  in  the  notion  of  fucceflion  among  the 
northern  nations  that  invaded  the  Roman  empire.  The  lands 
therefore  in  the  elder  times  went  to  the  immediate  defcendants  of 
fuch  marriage,  and  originally  to  none  elfe ;  and  firft  they  went  to 
males,  as  the  moft  worthy  of  blood,  and  moft  capable  of  doing 
the  fervices  annexed  to  fuch  donations ;  for  want  of  males  it  went 
to  females,  as  defcendants  of  the  (ame  marriage.  The  feud  was 
united  in  the  eldeft  male,  becaufe  he  was  obliged  to  do  the  iuty 
in  the  wars ;  and  for  every  knight's  fee,  was  to  go  out  40  days 
with  his  lord ;  fo  that  the  feud  did  not  divide  among  the  males 
becaufe  the  duty  could  not  be  divided  commodioufly.  Becauib 
adly,  the  males  were  to  keep  up  the  grandeur  of  the  family,  there- 
fore the  inheritance  was  not  fhared  nor  broken.  Hence  it  came 
to  pafs,  that  among  the  males  the  eldeft  was  preferred  as  the  moft 
worthy,  fmce  he  was  fooneft  able  to  go  to  the  wars,  and  do  die 
duties  of  the  tenure.     Gilb.  Treat,  of  Ten.  9, 


[  564  ]  (C)     Baftard,  Mulier. 

[By  what  dying  feifed  the  Mulier  (hall  be  bound.] 

Br.  Entre  [l.  TF  a  hajlard  enters  after  the  death  of  the  father^  and  coft' 
Congctble,  X  ttnuesjfipd  far  an  jear^  and  after  aliens  to  another,  and  the 

S,  cf '  alienee  dies  feijed  without  any  interruption^  yet  this  dying  feifed  of 
BrBaRardy  the  alienee  (hall  not  bind  the  right  of  the  mulier,  for  this  ts  not 
s  *c*ihat"  wi*"*^  *^  maxim.    36  Aff.  2.  adjudged.] 

fomc  held  that  the  TcofTcc  of  the  baflard  dying  feifed  (hould  bar  (he  mulier,  but  Brooke  fays  quxfe 

indc. Fitzh.  Baftardy,  pi.  17.  citei  S*.  C. Br.  Difccnt,  pi.  19.  citcaS.  C.  and  lay* 

it  fccma  thai  tbia  ia  out  of  the  maxioi. 

Br.  Entre  a.  If  a  feme  has  iflue  a  daughter  bajiard  and  another  daughter 
pl!X*citca  ^^^^^^  *"^  *^s>  ^^^  **^*  '*^^  ^^  vcMz  purparty,  and  the  hafiari 
S.'c.-^ —  dies  feifed  of  her  purparty  and  her  heir  enters,  the  mulier  cannot 
Br.Ettoppel  enter  but  has  loft  the  land.    Br.  Defcent,  pi.  o.  cites  21  E.  3.  34» 

pi.  74.  citci 

S.  C.  Co.  Litt.  244.  a.  S.  P. 8  Rep.  101.  b.  S.  P.  citea  a  £.  4.  tit.  Bafiardy,  19* 

ai  £.  3.  34.  *>•    3<>  Aff.  7-. 

3.  Affize.  Baftard  eigne  and  mulier  puifne ;  the  baftard  tn^ 
tered,  and  the  mulier  made  continual  claim  ;  the  baftard  died  feifed 
and  his  heir  entered  and  the  mulier  entered,  and  the  heir  oufted 
him,  and  he  .brought  affize  ;  and  fo  fee  that  continual  claim  (hall 
avoid  the  defcent  of  the  baftard.  Br.  Baftardy,  pi.  13.  cites  H 
H.  4.  9.  10. 

4.  S0  clfewhere  of  nonage  of  the  mulier.  fin  Baftardy,  pL.  >3* 
cites  S.  C.  , 

5.  If 
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5.  If  a  haft  at  d  dm  feifed  and  his  ijfue  tndows  the  wifi  of  the  SRep.ioi. 
hajlard^  yet  is  not  the  entry  of  the  mulicr  laAvful  upon  the  tenant  j^'^jihc*"** 
indowtTi  for  his  right  was  barred  by  the  defcent.    Co.  Litt.  244.  a.  Uwisihc 

fa  IOC,  if  the 
feme  o'  the  father  of  the  baftard  eigne  and  mulier  pulfnc  be  endowed  yet  the  ilTue  of  the  baftard 
ih«ll  have  the  :cvcriion  thereof  for  the  rcafon  aoovcincmioned. 

6.  If  a  baftard  cifrne  enters  Into  the  lands  and  has  iJfue  and 
inters  into  retigton^  this  defcent  fhall  bar  the  right  of  the  mulier. 
Co.  Litt.  244.  a. 

7.  If  a  man  has  iflue  fuch  a  baftard  as  is  aforcfaid  and  dies,  and 
the  baftard  enters  and  dies  feifed,  and  the  land  defcendeth  to  his 
HFue,  the  collateral  hhr  of  the  father  is  bounds  as  well  as  where 
there  be  two  fons.     Co.  Litt.  244.  a. 

8.  If  a  man  had  iflue  baftard  eigne  and  mulier  puifne  and  the  S  Rep.toi. 
hajiard  in  the  life  of  the  father  has  iJfue  and  dieSy  and  then  the  **•  ^*  ^• 
father  dies  feifed,  and  the  fon  of  the  baftard  enters  as  heir  to  bis 
grandfather  and  dies  feifed,  this  defcent  fhall  bind  the  mulier. 

Co.  Litt.  244.  b. 

9.  If  the  baftard  dies  feifed  without  iJfue  and  the  lordhy  ef cheat 
enters^  this  dying  feifed  inall  not  bar  the  mulier,  becaufe  there  is 
no  defcent.     Co.  Litt.  244.  a. 

10.  And  fo  it  is  to  be  underftood  albeit  the  mulier  after  the 
Jeceafe  of  the  baftard  does  enter  before  the  heir  of  the  baftard,  for 
the  defcent  binds  and  not  the  entry  of  the  heir.    Co.  Litt.  244.  a. 

1 1.  If  the  baftard  enter  and  the  mulier  dies^  his  wife privement  f  565  ^ 
'enftent  with  a  fon^  the  baftard  has  iJfue  and  dies  feifed^  the  fon  is  «  R«P-  »<>»• 
born^  his  right  is  bound  for  ever.     Co.  Litt.  244.  a.  hia^much  m 

the  father  died  in  p  fflTcfTion  without  interruption  the  mulier  (ball  not  allege  againft  the  iiTuc 
baftardy  in  his  fall  er  who  it  dead. 

12.  But  if  the  baftard  dies  feifed^  his  wife  en  feint  with  a  fon, 
the  mulier  enters^  the  fon  is  born^  the  iflue  of  the  baftard  is  barred, 
for  Littleton  puts  his  cafe,  that  there  muft  not  only  be  a  dying 
feifed,  but  alfo  a  defcent  to  his  iflue.     Co.  Litt.  244.  a. 

13.  The  defcent  of  fervicesy  rentSy  reverftons  expectant  on  ef-  8  Rep.  101. 
tates  tail,  or  for  life,  whereupon  rents  are  referred,  &c.  (hall  bind  Jna*cftes*i. 
the  right  of  the  mulier ;  but  a  defcent  of  thefe  (hall  not  drive  them,  e.  a.  tit. 
that  have  right,  to  an  aftion.    Co.  Litt.  244.  a.  Baftardy, 

^  pi.  s6.bat 

'  it  (hall  not  toll  the  entry  or  claim  of  the  diflfeifce.—  Co.  Litt.  15.  a.  fayi  it  is  clear,  that  if 

tlic  father  makes  a  gift  in  tail,  or  leafe  for  life  rcferving  a  rent,  and  diet,  and  the  bafbrd  rcceivca 
the  rent  and  dies,  this  fluU  bar  the  mulier. 

14.  Baftards,  or  children  bom  out  of  wedlock,  were  Mally  ex^ 
eluded  fr§m  all  feudal  fuceeffion  though  their  parents  bad  afterwards 
intermarried^  becaufe  the  lords  would  not  be  ferved  by  any  perfons 
that  had  that  ftain  on  their  legitimation,  nor  fuflfer  fuch  immora- 
lities in  their  feveral  clans,  though  the  civil  law  admitted  them  as 
adopted  by  the  fubfequent  nurriage,  and  fo  the  canon  law,  becaufe 
the  matrimony  wiped  off  the  precedent  guilt.  Gilb.  Treat,  of 
Ten.  17. 

Z5«  The  iJfue  of  the  baftard  eigne  not  only  gains  a  right  of 

polieffion 
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pofleffion  but  a  right  9f  propriety  iy  tbi  gnjoynunt  of  bis  ance/lir. 
Such  liTue  are  held  legitimated  by  the  civU  law,  becaufe  they  are 
adopted  by  the  marriage  of  the  mother ;  fo  by  the  canon  law  be* 
caufe,  the  matrimonium  fubfequexis  tollit  reatum  preceden'  i  but 
by  the  feudal  law  they  were  excluded,  becaufe  fuch  a  ftain  was 
thought  to  continue  from  the  crime  of  the  parents,  that  they  could 
w§t  do  the  fiudal  firvUe  with  honour  to  the  feudal  lords  therefore 
they  were  anciently  excluded,  nift  nominatim  adfeuda  legitimatum. 
But  by  our  law,  if  they  had  an  uninterrupted  enjoyment  during 
life,  the  ifiiie  for  ever  inherited  \  for  fince  there  was  no  objedion 
to-their  legitimation  during  their  lives,  the  perfonal  icicSt  muft  die 
with  their  per(bn>  in^fmuch  as  it  were  inhumanity  to  throw  reprciach 
on  them  after  their  deceafe ;  find  having  done  the  feudal  duties 
without  objediQn,  the  obje<^ion  comes  too  late  when  then  the 
peribnal  diflionour  cc^fes,  and  to  the  next  perfon  ia  pofleffion  no 
reproach  can  ^i(e»    GUb.  Treat,  of  Ten*  26.  27. 

<D)     JVbo  fliall  be  botind  fy  the  Defcesa  from  the 

Bajlarti. 
Baftard  and  Mulier. 

Br.Dtfcent,  [»•  T^  tinatit  in  tail  hath  iffSu  hqftat'd  eigne  an4  mulur puifaty  ^ 
^1.  t6.  ciiet  X  dies^  2ind.  the  bajiard  enters^  and  continues  peaceably  fir  his 
*•  ^-  Itfey  and  dies,  and  this  defcends  to  his  ijfuej  this  Jhall  bind  the  mu- 

fiery  though  this  be  an  eftate  tail.     39  £.  3.  38.  b.  admitted.] 

[2.  But  it  feems  the  i£ue  of  the  mulier  Jhall  not  be  bound  by 
fucb-defcent>  for  then  (*)  this  fliould  be  a  bar  6f  the  tail  by  the 
z8l  of  his  father,  which  is  againft  the  ftatute.] 
f  566  "]  [3.  If  there  be  tenftntin  tdily  the  remainder  over  to  another, 
lor  it  feemft  and  the  tenant  in  tfiil  M^h  having  ijfue  baftard  eigne  and  mulier 
^d!^%  ^tf^/,  and  the  bafiard  enter Sy  and  dies  feifedy  having  ijuey  the 
the  baft Ari  decent  from  the  baftard  .{hall  not  hind  the  right  of  him  in  re^ 
UooJ^ar*  mfiiniiry  but  he  fhall  have  his  action  ;  for  the  continuance  pf  the 
^H^ilf  iPoflfeffion  by  the  baftard  fliall  not  be  prejudicial  to  him.  39  E* 
m*lbu       3.  38.  b.J 

ktlr^  wbd 

mt  privy  hy  the  maxim,  sik!  tnt  ujtrangers.  And  it  feens  t1)«t  fach  AtfeentJ^fijigt  itnd  tie  ffif 
rftie  wmiier^  if  he  bad  ifTue,  becaule  of  the  tjil,  and  this  hy  the  JUuuti  de  dw'u.  GDoditiooalU>us  in 
laiL    3r»  Bclciiiit,  p).  x 6*  cites  ^9  £.  3.  38. 

Sec  (C)  pi.  [4.  If  the  baftard  dies  feifedy  the  mulier  being  within  age^  it  ftiall 
J;*JJ^^^^  Wind  him.    .Coptca,  Brooke  Defccot,  29.] 

.- Br.  Defccat,  d1. 40,xaea  5  £.  «.  and  ^itsh.  tjt.  Vcrdi^,  pi.  48.  where  the  bed  opinion  is* 

th«t  fach  dy^og  (oTod  ihaU  not  ^ind  fbe  mvlieri  l^yt  Niootone  contra,  beqiufe  the  cootinuii'^cc;^!^^' 
the  bafiard  heir;  .b"t  ^«i«^e  f*y»t  qiMEfC  ipde  ut  hie,  3«  P.  ^d  fo  likewifc  if  the  muH"  p« 

Weyood  fca^  or  in  prifop,  or  no/\  fanae  mexnoric.  8  Rep.  100.  b.  101., a.  fays,  that  fome  hold  uie 
muHer  b«rrid  for  ever,  but  libera  hoVd  the  contrary ;  bat  the  Jleporter  faya,  it  ieema  to  hiffli  thac 
the  bcfi  opinion  is,  ^hat  die  nqw^er  js  barred  ^r.  ev^r ;  bee^^^fe  cootinMapce  of  po9c(&on  and  dyiPg 
feifed  peaceably  and  defcent  to.hii  ifliie.ioakea  him  heir,  %pd  hia  ilTue  (ha^l  intierit  aa  heiif,  beau'e 
he  wu  legitimated  by  the  law  of  holy  church.— Tl^e  law  prefers  legitimation  before  V'^ 
yrivii^e  of  infancy.    C«.  Litt.  a4^«  a,  8  Rep.  loi.  i.  S.  F.  by  the  Reporter. 


5.  If  bsffard' eigne  and  mulrer  puifiie  ai^e^  aifd  the  hdftdrd  tfMn 
and  makes  afe^ffrmnt  and  dies,  this  is  no  bar  to  die  mulier  }  for 
the  maxim  is  taken  ftriSilj  that  he  Jhall  die  feifei.  Br.  Defcent, 
pi.  41.  cites  6  E.  2.  and  Fitzh.  Baftardy,  24. 

6.  In  affife  A.  is  feifed  in  fee^  and  has  ifluc  T.  baftard  eigne,  S.  P.  if 
and  J.  mulier  puifne,  and  dies ;  T.  the  haftari  enters^  and  dies  JJ'/'^JJJ^^*' 
feifed^  and  has  ifiiie  £•  and  the  mulier  has  iflue  J.  and  dies  ;  there  Br.  En'ue* 
if  the  defcent  be  in  the  time  of  the  muUer  who  was  of  full  age  (as  Cong,pi.68. 
in  that  cafe  it  feems  he  was)  then  the  heir  of  the  mulier  has  ao  ^g"^*,^^' 
remedy.     Br.  Defcent,  pi.  26.  cites  31  AflT.  18.  and  22. 

7.  Neverthelefs  it  feems  cleVj  that  if  the  defcent  <rf  the  baftard  ^'  ^"^"^ 
to  his  heir  had  been  in  the  time  of  the  heir  of  the  mulier^  who  was  pugg^^s.  p. 
infant  during  his  nonage^  then  clearly  the  entry  of  the  heir  of  the  -citeigi  An: 
mulier  is  lawful.     Br.  Defcent,  pi.  26.  ^^  ^  »"•— 

^  ^  ^     Br.  Age, 

pi.  37.  citciS.  C» 

8.  If  the  hazard  enters  after  the  death  of  the  father,  and  the 
mulier  ovfts  him^  and  after  the  baftard  diffelfes  the  mulier^  and  hath 
tflke,  and  dieth  feifed,  and  the  iifue  enters,  then  the  mulier  mav 
have  a  writ  of  entry  fur  difleifm  againft  the  iffue  of  the  baftaro^ 
and  fliall  recover  the  land,  &c.  And  fo  you  may  fee  a  diverfity 
where  fuch  baftard  continues  the  pofieffion  all  his  life  without  in- 
terruption, and  where  the  mulier  entreth  and  interrupts  the  pof*^ 
fejponof/uch  baftard^  ^c.     Lit.  S.  401. 

9.  This  defcent  differs  from  other  defcents  \  for  this  defcent 
bars  the  right  of  the  mulier,  whereas  other  defcents  take  away  the 
entry  only  of  him  that  right  hath,  and  leaves  him  to  hi^  aaion  ; 
but  here  by  the  dying  feifed  of  the  baftard,  his  iiTue  is  become 
lawful  heir.    Co.  Litt.  244.  a. 

ID.  If  a  man  has  iftlie  two  daughters^  the  eldeji  being  a  bajiard^  SRep.iot- 
and  they  enter  and  occupy  peaceably  as  heirs  \  now  the  law  in  favour  ^'  ^-  ^-  ""d 
of  legitimation,  fhall  not  adjudge  the  whole  pofteflion  in  the  mulier  with\h?s, 
fwho  then  had  the  only  right)  but  in  both,  fo  as  if  the  baftard  i7E-3- ^9* 
has  ijfue  and  dies^  her  iffue  fl)all  inherit.     Co.  Lit.  244.  a.  ^"!*- 

nent,  tit.  Baftard,  gt. Co.  I.itt.  368.  a.  S.  P.  the  fole  poffcflion  (hall  not  be  adjudged  x9k 

the  multer  only  becaufc  they  both  claim  by  one  and  the  fame  title,  and  not  one  by  one  title,  and 
the  othf r  by  aoocher  title. 

II.  If  a  roan  has  ifllit  ^fon^  being  a  bajiard  eigne^  and  a  daugh^-  F  5^7  1 
ter^  and  the  daughter  is  married^  tht  father  dies^  Aefon  enters  and 
dies  feifed^  this  mall  bar  the  feme  covert*    Co.  Lit.  244.  a. 

(D.  1)    What   fliall   be  an  Interruption  of  the 
Pofieffion  of  Baftard  Eigne. 

I.  TF  die  mulier  interrupts  the  baftard's  pofieffion,  or  a  ffranger  litt.S.401. 

A  does  It,  and  he  agrees  in  the  baftard's  life  (as  when  ^ftranger  ^**-  ^^"^ 
inters  U  avoid  a  fine^  and  within  the  five  years  he  that  has  right  cub.  Treat. 
mffints)  in  this  cafe  the  re*entry  of  baftard,  and  his  dying  feited,  of  Ten.  s;. 
bars  not  the  right  of  the  mulier  j  hut  if  the  bajtard  recoven  in  Jbe*^m. 

^JftZi  on  be  ODce 
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Intemiptea  «^z^  agatnjl  ihi  mulier^  this  avoids  the  interruption  of  the  baftard'itf 
liCT  •ndThe  poffeffion  by  Ac  mulicr's  entry.    Hawk.  Co.  Lit.  330. 

baftard  re-enters,  thia  only  gets  the  poflkillon,  and  by  fuch  dcfcent  the  iflfue  acqtitres  only  m 
jus  poflcfllonis. 

Ai  if  it.bc        2.  If  the  muller  comes  on  the  land  by  content  of  the  bafiardy  he 

tion"o  fee  ^^'  "®^  avold  his  poflcffion  thereby ;  but  if  he  cuts  down  a  tree, 

his  houfe  or  does  any  other  a£f  which  muft  be  either  a  trefpafs  or  an  entry^ 

and  pic-  he  thereby  avoids  the  baftard's  pofleffion,  for  where  an  ad  may 

iVto  *ne  ^^  ^^"^  lawfully,  the  law  will  not  adjudge  it  to  be  wrongful* 

with  him,  Hawk.  Co.  Lit.  330. 

or  to  hawk,  * 

bunt,  or  fport  with  him,  &c.    Co.  Litt.  245.  b. 

Co.  Liu.  2-  If  the  bajfard  enters^  and  the  king  feifes  for  a  fuppofed  cori^ 

*^*  *  tempt y  tf/r.  of  the  baftard^  and  he  dies^  and  his  iffue  is  reftored  on 
utitiony  the  muller  is  barred ;  for  the  pofleflion  of  the  king,  when 
ne  has  no  good  right  to  feife,  fhall  be  judged  to  be  the  pofiei&oa 
of  him  in  whofe  right  he  feifed.  fiut  if  after  the  father's  death 
the  mulier  be  found  heir  of  knight  fervice  land^  and  within  age^ 
and  the  king  Jeifes^  the  baftard  is  foreclofed  for  ever  ;  and  if  die 
king  feifes  for  a  contempt  of  the  anceftor,  and  the  iflue  of  the 
baftard  be  reftored  on  his  petition^  for  that  the  king  feifed  without 
caufe^  the  mulier  is  not  barred.     Hawk.  Co.  Lit.  330,  331. 


(E)     Heir.    What  Things  Jhall  defcend  to  the  Heir 
or  Executor. 


Codb.  199.  [ 
soo.pl.  a  86< 
Garvcn  v. 


I.  TF  a  nobleman,  knight,  or  efquire  be  buried  in  a  church,  and 
-L  hath  a  coat  of  armour  and  penonsy  with  his  arms^  and  fucti 
Pym^S.  c.  other  enfigns  of  honour  as  belong  to  his  degree  or  order  put  in 
but  the  the  churchy  or  if  z  grave-JIone  or  tomb  be  laid  or  made,  lie.  for  a 
afe  h^nL  monument  of  him  5  in  this  cafe,  though  the  freehold  of  the  church 
the  s.  P.  be  in  the  parfon,  and  thefe  are  annexed  to  the  freehold,  yet  the 
but  Cook  parfon  or  any  other  cannot  take  them  or  deface  them^  but  he  is  fubje^ 
Slat  cifiT  '^  ^*  a£iion  to  the  heir  and  his  heirs ^  in  honour  and  memory  ♦  of 
cites  9  £.  whofe  anceftor  they  were  put  there*  Mich.  10  Ja.  B.  rym's 
4-  H- 1^«     Cafe,  per  Curiam.    Co.  Lit.  18.  b.] 

Wiche's  Ctfc,  in  whfch  the  S.  P.  wss  adjudged  accordingly.—' 3  Inft.  2o«.  cites  Coven  ♦. 

Pym,  S.  C.  and  Lady  Wichc'i  Cafe. Same  cafes  cited  per  Cur.    Cro.  J.  367.   Hill,  la  Jsc, 

for  the  heir  is  inheritable  to  arms  as  to  heir*lo«ms,  cites  30  £.  3.  9*    39  E.  3.  14. 

♦[563]; 

Godb.  200.  fa.  Jnd  the  wife  or  executors  that  fr ft  ere£ied  them,  mety  in  the 
s!  P.^dted  ^^  ^^^^  ^^^'  ^^  affion  againft  thofe  tnat  defaced  them  in  their 
by  Coke      time.    Co.  Lit.  i8.  b.] 

•C'h.  J.  to 

bave  been  sdjudged  9  £.  4.  14.  in  Ihrae  Wirbe's  Cafe.  And  he  faid  that  he  bad  feen  a  judgme&t 
in  6  E.  6.  That  if  executors  lay  a  grave- ftone  upon  the  teftator  in  the  churchi  or  fet  up  bis  coat 
armour  in  the  church ;  if  the  parfon  or  vicar  removes  them  or  carries  them  away,  they  of  the 
heir  may  have  the  adion  00  tbe  cafe  againft  the  parfon  or  vicar^i  ■ '  Mo.  8781  pl«  ia3t»  Pym 
V.  Gorwyn,  S.  C.  but  not  S.  P.  but  Coke  Cb.  J.  cited  the  Lad^  Okay's  Cafe,  who  fOf.  up  llie 
arms  and  bclinct  of  bcr  bulband  ia  the  &bitfcb  as  hii  ftfatraJ,tnd  in  tic^it  brought  by  ner  agtttift 

tJtm 


E)eCent  s^ 

fte  parFon  for  polling  them  down,  the  »6tiotk  was  tdjudged  tbairtuoable.-^— — <»ift  Rep.  104.  in 

Corven'^  Cafe,  S.  C.    Coke  Ch.  J.  cited  Dame  Wiche's  Cafe«  fl  Inll.  ao9.  cilca  S.  C.  of 

Corvin  v.  Pynii  aod  Lady  Wiche's  Care. 

[3.  Infome  places  the  heir  by  the  cuftom  (hall  have  the  beft  chat- 
de  of  his  anceftor,  by  the  name  of  an  heir^loom.    Co.  Lit.  18.  b.J 

(E.  2)     What  (hall  he  faid  a  Defcent  by  Rela- 
tion, &c* 

l.TTTHERE  the  tenant  by  the  curtefy  furrenders  to  the  heir^ 

VV     and  he  is  impleaded  by  writ  of  entry^  his  entry  Jhall  be 

fuppofed  by  his  mother^  and  not  by  the  tenant  of  the  curtefy ;  for 

he  is  in  by  her,  per  Rolf,  quod  non  negatur.     Br.  Enter  en  Ic, 

pi.  26.  cites  I  H.  6.  I. 

a.  If  tenant  in  tail  infeoffs  his  fon  and  after  dijfeifes  him  and 
the  fon  enters,  he  (hall  be  adjudged  in  bv  the  feoffment  and 
not  by  the  defcent,  per  Tremayle.  Br,  Difcent,  pi.  39.  cites 
18  E.  4.  25. 

3.  And  if  the  father  and  the  fon  dijfeifes  J.  N.  and  after  the 
fon  releafes  to  the  father  all  his  right,  and  after  th^  father  dies^  the 
fon  (hall  not  be  adjudged  in  by  the  defcent  but  by  diffeidn,  for  he 
was  party  to  the  wrong.  Per  Brian  Ch.  J.  Br,  Difcent,  pi.  39, 
cites  18  E.  4.  25. 

4.  But  if  the  father  dijfeifes  J,  N,  and  after  enfeoffs  hisfon^  and 
after  dijfeifes  the  fon  and  dieSy  the  fon  (hall  be  aajudged  in  by  de- 
fcent.    Per  Brian.    Br.  Difcent,  pi.  39.  cites  18  E.  4.  25. 

5.  Dijfeifor^  abator,  or  intrudor  enfeoffs  A.  who  dies  feifed^  and 
after  his  heir  entered  and  enfeoffed  the  diffeifor^  abator  or  intrudor^ 
he  (hall  be  adjudged  in  by  tne  feoffment  of  the  heir  againft  all  ex- 
cept the  diflfeifor  and  thofe  againft  whom  he  did  the  wrong  \  and 
againft  them  he  (hall  be  adjudged  in  as  abator,  difteifor  or  intrudor, 
as  he  was  at  firft,  as  he  was  party  to  the  wrong,  per  Keeble.  Etm 
Difcent,  pi.  33.  cites  5  H.  7,  6. 

6.  If  the  diffeifor  himfelf  dies  without  heir  and  the  lord  enters 
by  efcheaty  the  dilTeifee  may  enters  for  there  was  no  defcent.  Br. 
Diicent,  pi.  92.  cites  9  H.  7.  24. 

7.  The  wife  after  the  death  of  her  baron  waving  jointure  made 
ofter  marriage^  has  fuch  relation  and  operation  in  the  law,  that 
liow  upon  the  matter  the  baron  was  ab  initio  fole  feifed,  and  by 
confequence  the  lands  defcended  after  his  deceafe.  3  Rep.  28.  a. 
Mich.  33  and  34  Eliz.  fi.  R.    Butler  v.  Baker. 


(F)    What  Perfms  may  he  Heir  to  another,  and  to  [  569  ] 

[i.  T%ASTARD  brothers  cannot  be  heir  one  to  another.   43  K. 
JO  3.  32.  b.] 

a.  If 


5^9  Z)(ftcntr 

%  H  dierft  be  Mtm  and  fen,  and  thefin  m§in  haft  fit  Uftgni 

JiiSj  and  the  nverfion  ddcends  to  the  uncle  and  he  dies,  the  re- 

verfion  (hall  not  defcend  to  the  father  but  (hall  eicheat ;  becauie 

he  muft  make  himfelf  heir  to  the  Ton  and  not  to  the  ttftcU  who 

had  the  reverHon  caft  upon  him.     Arg.  Show.  246.  in  Cafe  d 

Kellow  and  Rowden,  cites  i  Inft.  11.    5  Ed.  4.  7. 

•  Rq).  41.        J.  If  a  fan  purchjfes  lands  in  fu-fimpU  and  dies  without  ijfue^ 

for  he*'wbo  l^^ing  his  &ther,  the  uncU  fiall  have  the  land  as  heir  to  the  fon 

ciaimt  toy   and  n9t  the  father ;  for  inheritance  may  lineaUj  de(cend  but  not 

bcredtta-      afcend.     But  if  in  fuch  cafe  the  fon  dies  without  iiTue  and  the 

Mf^OiOT     ""^'^  enters  and  dies  without  iffue  living  the  father,  the  father  (hall 

•t  heir,       have  the  land  as  heir  to  the  ujide ;  becaufe  he  comes  to  it  by  col* 

ought  to      lateral  defcent  and  not  by  lineal  afcent..    Ltt«  S.  x» 

make  him-  '  "^ 

hit  heir  to  bim,  vrfao  wu  Uft  aftually  feifed. 

4*  Ideetiy  madminy  leper s^  outlaws  in  deht^  trefpafles  or  the  like, 
perfens  excommunicated^  men  attainted  in  a  praemunire,  or  con-' 
vioed  of  berejy  may  be  heirs,    Co.  Litt.  8.  b. 


(F,  2)     Who,  by  Way  of  Preference,  ihall  take 

as  Heir. 


I.  TF  there  is  grandmother,  mother  and  (on,  and  the  modier  hat. 
Jt-  a  brother  and  the  grandmother  has  a  brother,  and  the  foil 
purchafes  and  dies  without  iiTue,  the  grandmother^ s  brother  is  beir« 
D-  314.  pi.  95.  Trin.  14  Eliz.  Cleer  v.  Brook.— PI.  444* 
451.  a.  Pafch.  15  Eliz.  S.  C.  a^d  S.  P.  agreed  by  aU  the 
Juftices. 

2.  If  an  advoivjon  dtf tends  from  the  fon  to  the  uncle ^  the  fether 
(hall  not  have  it,  if  the  uncle  dies  before  he  does  or  can  prefent  i  b 
of  a  rent.     Co.  Litt.  ii.  b.  ad  finem. 

3.  It  is  an  old  and  true  maxim  in  kw,  that  none  (hall  inherit 
any  lands  as  heir  but  only  the  blood  of  the  firfi  purchafor^  for  rc- 
fert  a  quo  fuit  perquifitum.    Co.  Litt.  12*  a. 

4.  The  next  of  the  worthiejl  blood  (hall  ever  inherit  as  the  male^ 
and  all  defcendants  from  hien  before  the  femalci  and  the  female  of 
the  part  of  father  before  the  male  or  female  of  the  part  of  the 
mother^  becaufe  the  female  of  the  part  of  the  fether  is  of  Ae  wof- 
Ihieft  blood ;  and  (b  amon^  the  male,  the  eldejl  brother  and  bit 
pojleritj  (hall  inherit  lands  m  fee  fimple  as  heir  before  any  younger 
brother  or  any  defcending  from  him.    Co.  Litt.  14.  ^  in  principio. 

5.  By  the  ancient  cujlom  of  Wales  females  cannot  inherit.  4  ^' 
241.  cites  a  charter  to  that  purpo(e. 

a  Rep.  41.  6.  None  can  be  heir  to  a  fee  fimple  by  die  common  lav  bat 
l^^f^'fl  •  ^^  **^  •***  fanguinem  dupUcatums  the  whole  blood  both  of  the 
en..  un«  &*er  and  the  mother ;  and  therefore  the  half  blood  is  not  inhc- 
Bon  poieft   ntaUe  07  defeent.    Co.  Litt.  14.  a.  84.  b. 


^.  Where  a  man  has  fcvcral  daaghters  and  he  devifes  land  to  •^oW.Reprf 
%  third  daughter,  remainder  pr9xim9  confanguineo  of  the  devifor  the  *^^'  '•^* 
eldeft  daughrer  is  the  next.    Palm;  303.    Mich.  20  Jac.  B.  R. 
Periam  v.  Pierce. 

8.  If  2^  fin  purchafii  and  iit\  witbsut  iffue^  the  fiither,  grand-  Hate'i  Hia. 
father,  and  great  grandfather  and  fo  upward^  all  tbg  maU  line  are  ofiheCom. 
aetri  except  brother  or  fiftcr  ;  but  then  is  great  grandmother  and  ^^s^p,' 
gran(imotber^  and  each  af  the/e  have  a  brother^  the  grandmother^ s 
brother  here  (hall  inherit  the  fon,  becaufe  he  is  the  next  heir  to  the 
Jon  on  the  father^  %  part^  but  ifibefathef-  pur  chafes  and  dies  without 
ijfucy  the  great  grandmother*!  brother  is  then  heir  to  him  on  his 
father*  s  part ;  but  if  the  father  dies  having  a  fon  and  that  fon  dies 
without  iffue^  the  lands  here  muft  go  to  the  next  heir  of  bit  father*  s 
party  and  that  is  the  fan's  great  grandmother*s  br^otber^  and  the 
father's  mother's  brother  is  not  to  take,  for  the  whole  line  is 
fpent ;  for  here  is  the  lame  devolution  and  hereditary  fuccefllon, 
as  if  the  father  had  died  without  ifliie  ;  but  if  the  fon  enters^  and  is 
feifed^  the  lands  devolve  uton  the  fon*  s  grandmother*!  brother  (i.  4.) 
(be  father*!  snother*s  brother.    Hales  dc  Succeff.  96,  &c. 

(G)     [Who  may  be  Heir.] 
By  Matter  fubfequcnt. 

ft.   \    BASTARD  may  be  heir  againjl  arranger  by  conti-  t  Ron. 
J\  nuance.    43  E.  3.  3a.]  v-^^er 

citet  ti  E.  3.  46.  S.  P.  A  battard  may  ht  lieir  by  coottnuance  of  poflcftion.    B.  Paro! 

Demur,  &c.  pi.  it.  cites  tt  6.  3.  46.    Per  Thorp.-  Co.  Liu.  8.  a.  in  prmcipio,  S.  P...        h 

See  (C)  pi.  1. 

[a.  An  bermatbroditej  ihzt  is  as  well  male  as  female,  fliall  be 
heir  eidier  as  male  or  female,  according  to  the  fex  which  prevails. 
Co.  Lit.  8.  [a.  in  princspio.]  ]  ^ 

[3.  If  an  alien  be  made  a  denizen^  the  i^ae  which  he  hath  after 
Ihsul  inherit  him,  but  not  the  ilTue  that  he  has  before.  Co.  Lit.  8. 
[a.  in  principio.]  ] 

£4.  If  an  alien  bath  ijfue  in  England  two  fons^  thefe  fons  are  de-  See  tit. 
nisens.  and  yet  the  one  of  them  cannot  be  heir  to  the  other  of  them,  a*'«"(0 
becauie  there  never  was  any  inheritable  blood  between  the  father  ^"  *^* 
and  them,  and  where  the  fons  could  by  no  poOibility  be  heir  to  the 
father^  the  one  of  themjhall  not  be  heir  to  the  other.     Co.  Lit.  8, 
£tf#  verfus  principium.]  ] 

[5.  If  a  man  bath  iffue  two  fons\  and  after  is  attainted  of  treafort  4  te.  5.  pK 
or  felony,  the  fons  may  be  heirs  one  to  the  other^  for  the  attainder  »".  S.  c. 
of  the  fether  corrupts  the  lineal  blood,  but  not  the  collateral  blood  ,'"r{!i°*;^ 
between  the  brothers,  which  was  veiled  in  them  before  the  at-  1^.  s.  c. 
tainder.    Mich.  40,  41  El.  in  Scaccario,  Hobby's  Cafej  quod  rcfoived; 

vide.  Co.  Lit.  8.]  S;:!T.t 

Itwful  blood  between  the  tons  and  father,  yet  upon  tbe  rule  ^ut  by  Littleton,  there  it  lawful  blood  of 
Che  partof  ihe  mother.  ■  tfoy.  158.  to  171.  The  King  v.  BofeUon  and  Adams,  S.  C.  at'gued 
Very  fully  but  do  Mg^cnt.  ■  •  -S.  C.  cited  and  affirmed  by  Doderidge  and  Haughtoo  J.  to 
bate  been  refolved  in'the  Exchequer,  a  Roll.  Rep.  93.  ■  CrO.  ).  539.  J>t.  7.  S;  C,  cited  aS  . 
tdjudged,  that  ihc  daoghter  IbtU  iohcnt.^-^*»Cro.  C.  543.  tol.  B.  ciies  S.  C.  ■ '  ■  ■■  6.  C.  cited 
Vol..  VII.  Tt  JLitU 
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Litt.  Rep>.  «S.  4t  adjudj;e<}(hat  be  (Kould  not  be  bcir  to  the  brother*  beeaafe  the  bridge  wn  b«»k(tf 
by  the  attainder  of  the  Uiher.  ■  a  Sid.  25, 27.  cites  S.  C— S*  C.  cited  by  Ld.  Ch.  B,  Hak, 
Vent.  425.  at  ruled,  that  the  fifter  (hoald  inherit  her  brother. 


♦  [6.  J^ut  if  a  man  be  ahaintid  of  trcafon  or  felony^  and  after 
hatb  ijfui  tw4  f9nSy  in  this  cafe  sbey  cannot  br  bar  cm  to  tbe  otber^ 
betauji  tbty  never  eouU  be  heir  to  tbeir  father^  nor  ever  had  any 
inheritable  blood  in  them.    Co.  Lit.  8.  j 


Sid.  tot. 
Pafch.  16 
Car.  t.  in 
the  Ex- 
chequer 
Chamber 

in  Cafe  of  Collingwood  v.  Pace,  it  waa held  contr4,  add  faya  that  fo  it  apj^ari  in  the  Cafcof  Boraftoft 
and  Adams.  Noy.  158,  159%  and  in  the  MS.  and  that  for  authorities  there  is^ only  the  fiogte 
opinion  of  Ld.  Coke,  »  Init.  8>  a.  in  Hobbii'a  Cafe,  whith  ia  againft  this  Judgment,  and  faya,  that 
this  is  confirrocd  by  the  Cafes  of  Godfrey  v.  Dixon,  in  Cro.  J.  ^9.  and  by  loftcr  andRamicy'f 
Cafe,  3  Rep.  8.  b. — ^See  at.  Blood  co\roptcd.  (B) 

[/.  He  that  h  hern  deaf  and  dthnk  may  be  heir  to  another. 
Co.  Litt^  8.  [a,  verfusfinem.]  ] 

[8.  So  he  that  is  bonty  dedf^  dumh^  and  blind^  may  be  heir  to 
another^    Co.  Lit.  8,  [a,  verfus  Jinem.'] 

9.  When  the  fenementt  given  in  fratikmarriage  to  one  daughter 
errt  fui  in  hotchpot  between  other  parties^  they  arc  become  in  the 
fame  courfe  as  other  tenements,  of  which  the  common  anceftor  died 
feifed.    Br.  Mortdanceftor,  pi.  24.  cites  10  Afll  14. 

ID.  The  youngeftfon  entered  after  the  death  of  his  father,  yet  he 
cannot  be  heir  by  continuance  of  poiTeffion.  Br.  Parol  demur,  &c. 
pi.  12.  cites  21  E.  3.  46.    Per  Thorpe 

iz.  One  was  tenant  by  the  curtefyand  the  heir  within  age, 
and  ajfife  of  rent  was  brought  againft  them,  and  the  tenant  by  tb^ 
curtejy  furrendered  to  the  feir  tending  the  writj  and  died  pending 
the  writ ;  and  per  June  he  fliall  not  &  adjudged  in  by  dcfcent  as 
to  the  plaintiff  to  abate  the  writ,  becauie  tbe  taking  of  the  fur- 
render  is  his  own  a^  and  if  the  tenant  by  his  curtefy  had  charged, 
the  heir  (hould  hold  charged  during  his  life.  Per  Rolf,  if  writ  of 
entry  be  brought  againfi  the  heir  after  the  furrender^  he  (hall  lie 
fuppofed  in  by  his  mother,-  and  not  by  the  tenant  by  the  curteiy; 
Br.  Surrender,  pi.  24.  cites  i  H.  6.  r. 

12.  If  a  man  has  iflue  a  fon  and  a  daughter ^  ^Sxt  fon  purchafts 
land  in  fee  fimple,  and  dies  without  ifiiie,  the  daughter  ihall  inherit 
tile  land  j  but  if  the  father  has  afterwards  ijfue  afon^  this  fon  (hall 
enter  into  the  land  as  heir  to  his  brother,  and  if  he  has  ifliic  a 
daughter  and  no  fon,  (he  (hall  be  coparcener  with  her  fiftcr.  Co. 
Litt.  IT.  b.  (s) 

13.  If  the  daughter  confents  to  a  raviflnry  and  the  next  heir 
enters  and  the  daughter  dies^  the  heir  is  now  in  by  defirent ;  per 
Jones.    Palm.  405^  in  a  nota. 


tat.  72. 

Pafch.  1 
Car.  B.  R. 

Gulielm's 
Cafe  (  per 
Jones,*  S.C. 
See  tit. 
Blood  cor- 
rupted. 
And  tit. 
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(H)    What  fhall  be  an  Impediment  of  a  Efcfcent* 

[i.  TF  a  man  hath  iJfue  txve  Jons^  and  the  eldejl  is  attainted  of 
A  felony^  and  dies  in  the  life  of  the  father ^  and  after  the  father 

dies  feifed  of  lands,  this  (hall  defcend  to  the  feco;id  fon,  or  to  the 
_  .  .  daughters 


^ 


^ugliters  6f  the  father,  if  he  hath  no  fon ;  for  (he  attainder  6f  i  ^o  got 
fhe  cidcft  fon  did  not  corrupt  the  blood  between  the  blood  be-  ^^^"^  ^^ 
fween  the  youngeft  fon  and  the  ftthcf.    46  Aff.  1.    Curia.    Co*  any  one  of 

Litt.  8.  dubitatur.     27  E.  3.  77.  b.]  ihem  nor 

pi   a  ciird  by  Mr.  Dan  vert. But  if  the  Ton  i<tainted  hat  a  fon  at  the  rfeath  of  the  eran'il<^ 

fathci   the  land  (hould  efchcat.     Br.  Difccnc,  pi.  aai.  ciiea  87  Aff.  xi. -— D.  4^.  »,  pi.  iQ^ 

Wich  3a  H.  8.  S.  P.  hclcf  accordingly  in  cafe  the  eldeft  foft  had  no  iffue  living,  bift  if  he  had' 
the  laod  (hould  cfc|ieat  and  not  go  to  the  younger  fon,  becaufe  fuch  i(fue  would  be  inheritable  by 
•  the  law  bad  it  nf;t  been  for  the  attainder.  S.  P.  and  Ume  diverfity  by  Berkley  J.  and  lonci 

faid,  that  when  tic  was  Judge  in  C.  B.  it  waa  fo  adjudged  in  Mackwilliams's  Cafe,  and  fo  alfo  in 
B.  R.  in  Cafe  of  Crokcr  v.  Kelfey  and  afierwarda  aHirmed  in  a  writ  of  error.  Cro.  C.  4q«' 
Jo.  34.  Arg.  cite*  20  E.  9;  Fitzh,  lit.  Defccnt  [16}  dc  D.  48.  a*  ■  ■  Hob.  334.  in  a  AotAai  tfc 
cod  ol  Mackwilliama'a  Cafe  ciiea  D.  48.  S.  S.  P.  ^  "^ 

*r572"j 

[a.  But  if  ibi  eldift  fon^  being  attainted  of  felonyf  furvives  S.  P.  but 
the  father^  he  ihall  be  an  impediment  to  his  brother  or  next  heir  ^tl'f^^^ 
to  have  the  land  by  defcent  from  the  father,     26  Aff.  i.  [2.]  ad-  Ihlliicfchea^ 
judged^  I  H.  4.    Kotulo  ParKamentiy  Numero  132.  a  petition  was'  to  the  lord 
preferred,  That  where  the  eldeft  fon,  dufrino;  the  life  of  his  father^  ''  '^  '^""J 
18  attainted,  the  next  brother  might  notwithftan^ing  fucceed  as  heir  if  h^  die* 
to  his  father,  &c.    To  which  it  was  anfwered  by  the  king,  Let  without 
•  the  common  law  rim*    Co.  Litt.  8.)  ijTue  living 

.  .  •    .  the  father, 

then  another  heir  of  the  father  fhall  have  it,  who  it  next  of  kin  td  the  fon'  ittatMed,  provided  that 

heii  not  hit  fon,     Br.  Difcent,  pi.  ta.  citea  %^  Aff.  ii. An  attainted  perfon  Cannot  be  aii 

beir,  nor  have  an  heir,  unlefa  bit  blood  be  reftored  by  a£l  of  parliament ;  neither  can  hit  children,' 

if  he  hat  any,  be  heira  to  any  diher  anceftc^.     Co.  Litt.  ggi.'b. —3  Rep.  4*1 .  a.     They  can'^ 

not  inherit  either  father  or  mother;  for  Want  of  fanguinem  cJupiicatum.     ■        Hob.  ^4.  in  a  notO 

«t  the  end  of  FiUwilllama'a  Cafe  citet  D.  48.    3^  H.  8.  S,  P. Jo.  34  Arg.  citca  8.  C.  a&d 

Fitzh.  Difcent  [16]  ao  E.  a.  S.  P. Cro*  C.  435.  S.  P.  by  Ueitley  and  Jbnca  I. 

t  See  tit.  Blood  corrupted  (B)  pi.  a*  and  tht  notct  there. 

[3.  If  a  niari  hath*  ijfue  an  tldejl  fofi^  lorn  out  of  the  dlUgtanci  B^t  <ti 
if  the  king^  and  after  hath  iffue  a  younger  fon  born  in  the  realm^  ^.7*  ^^ 
^^  youngefl  fon  Jhall  be  heir  to  thi  father^  and  the  eldeft  fhall  not  ^01.  Vent, 
DC  any  impediment  to  him,  becaufe  the  elder  nc^er  had  any  fnhe-  422-  per  * 
«table  Mood  in  him.     Co.  Litt.  8.  ]  "**?  Ch.  I 

4.  Trefpafsof  a  clofc  broken.    Prifot  intitled(hc  defendant  becaufe  *  ^^^°^^ 
the  defendant  was  born  ultra  ifiafre,  and  that  hb  was  fcifcd  of  eight 

icres  of  land,  where,  &c.  in  fee,  and  in  the  time  of  H.  4.  went  be-* 
yondfea  wiihout  licence  of  the  king  out  of  the  alleganceof  the  king^ 
and  thtre  efpoufed  B.  who  had  tffue  thete  the  plaintiff y  and  there 
temained  all^  their  lives  wiihout  thence^  and  died  fole  without  any 
^tber  iffue  of  his  tody^  and  die  land  defcended  to  W.  as  cofm  and 
heir,  and  fliewedf  how  cofm,  &c.  who  entered  and  enfeoffed  B, 
^e  eftate .  the  defendant  has,  and  gave  colour  fo  the  plaintiff, 
Judgment,  &c.  Newton  faid,  if  he  who  v^as  born  beyond  fea  fur- 
vivod  his  father,  there  he  cannot  be  heir,  nor  any  other  of  the 
Blood  of  him  who  died  feifed  \  for  there  i^  a'  mefnl;  7lii))edinTent9 
Br.  Defcent,  pr.  12.  cites  22  H.  6.  38. 

5.  A  nian  has  iffue  twoforis^  ^t  eldeft  is  dttalntedy  &c.  and  dies  i 
the  father  dies  feifed,  the  youngcft  fon  (hall  inherit,  otherwifc  if 
the  efdeft  had  had  anjt  iffue.  Dy.  48.  a.  pi.  16.  Trin.  3^2  H.  8^ 
Anoh« 

T  t  2  6.  Ther^ 
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6.  There  is  a  dherfity  between  a  dt/MRfj  pirfinal  and  tmp^* 
vary  and  difability  ah  joint  i  and  fitpttual ;  as  where  one  is  «#« 
taintd  of  treafon  and  felony^  tl\is  is  an  abfolute  and  perpetual  difa*- 
bility  by  corruption  of  blood  for  any  of  his  pofterity  to  claim  any 
berediument  in  fee  fimple,  or  as  heic  to  him  or  to  any  other  para* 
n'lount  him  \  but  when  one  is  dijabled  by  parliament  (without  any 
aJaindtr)  to  claim  the  dignity  for  hit  life^  this  is  a  perfonal  di(a- 
bihty  for  hi:,  life  only,  and  his  heir  after  his  death  may  claim  as  heir 
to  him  or  to  anv  anceftors  paramount  him }  refolved.  ii  Rep.  i .  b. 
39  Kliz.  in  Ld.  Delaware's  Cafe. 

7  If  a  man  be  ftiftd  of  lands  in  fety  and  ha$  ijfue  two  daughters^ 
and  OKe  of  the  dauuhters  is  attainted  of  felony^  Xht  father  diesy  both 
daughters  beinz  alive ;  the  one  moiety  ftiaU  defcend  to  the  one 
daughter  and  tnc  other  moiety  (haJl  efcheat.  Co.  Litt.  163.  h. 
I  573  J  8.  But  if  u  man  make  2.  le<ifi  for  lifty  the  remainder  to  the  right 
heirs  oj  A*  being  dead^  who  has  ijfne  two  daughters^  whereof  the  ont 
is  attainted  of  felony ;  in  this  cafe  fome  have  (aid  that  the  remainder 
is  not  good  for  a  moiety,  but  void  for  the  whole,  for  tliat  both  the 
daughters  fliould  have  been  (as  Littleton  fiiys)  but  one  heir.  Co» 
Litt.  163.  b. 

9. ,  If  a  fon  has  a  fon  who  fur  chafes  lands y  and  the  moiber  of  the 

fin  is  attainted^  and  he  dfes  without  iffue^  the  uncle  on  the  part  of 

the  father  (hail  inherit,  for  he  does  not  convey  nor  make  a  defcent 

by  the  mother.    Arg.  Noy.  159.    Trin.  4  Car.  in  the  Exchequer 

in  Cafe  of  the  Kinj  v.  Borefton  and  Adams. 

10.  So  if  the  i^ue  of  a  bajhrd  purcbafes  lands  and  dies  without 
iffuey  although  that  land  cannot  deicend  to  any  heir  on  the  part  of 
the  father,  yet  the  heir  of  the  part  of  the  mother  may  ;  fo  if  the 
baftard  was  attainted.  For  the  heirs  of  the  part  of  the  mother 
makes  not  any  conveyance  by  the  baftard.  Arg.  Noy.  159.  in 
the  Exchequer  in  the  Cafe  of  the  King  v.  Borefton  and  Adams. 

1 1  *  The  hujband  and  wife  have  feveral  inheritances  and  they 
have  iji/e  one  fon^  and  die^  this  fon  lupplieth  the  place  of  feveral 
heirs  and  makes  his  claim  and  defcent  to  land  feverally,  viz.  to  the 
lands  of  the  father  as  Ton  and  heir  to  the  father,  and  ftall  not  in- 
title  himfelf  to  that  land  as  fon  to  his  mother,  nor  name  his  mother, 
and  to  the  land  of  the  mother  as  fon  and  heir  to  the  mothec,  and 
never  mention  the  father  j  and  yet  it  is  true  that  the  fon,  as  he 
had  a  father,  fo  had  he  a  mother,  and  from  them  both  does  derive 
his  blood  and  iffue ;  yet  will  it  not  follow,  that  by  the  attainder  of 
the  father  the  fonJbaU  be  dtfabled  to  inherit  the  mother ;  nor  by  tbe 
attainder  of  the  mother  be  dtfabled  to  inherit  the  father  j  for  the  fon 
claimeth  not  to  be  heir  to  both  by  the  intire  blood  he  receiveth 
from  both,  but  feverally  to  be  heir  to  the  father  bv  the  blood  from 
the  father,  and  heir  to  the  mother  by  the  blooci  of  the  mother. 
There  is  fanguis  naturalis  and  fanguis  hareditarius.  The  fbti  2& 
touching  his  natural  blood  has  it  proceeding  both  from  the  father 
and  the  mother,  jointly,  intirely  and  infeper^y;  but  as  touching 
His  herediury  blood  that  is  defeended  unto  him,  he  has  that  cJi- 
videdly  and  feverally,  viz.  from  his  fether  for  his  inheritance,  and 
from  bis  mother  for  her  inheritance  \  therefore  tbe  Other's  at* 

talnder 
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tainder  which  does  not  corrupt  ianguinem,  but  jus  fanguinis,  is 
not  the  natural  but  the  hereditary  blood,  may  be  an  impedi  nent 
that  the  Ton  cannot  be  his  heir  becaufe  between  them  the  heredi- 
tary blood  is  corrupted,  but  it  can  be  no  impediment  to  the  fon  to 
inherit  the  mother's  land,  for  that  hereditary  blood  between  the 
mother  and  the  fon  is  not  corrupted  by  the  attainder  of  the  tatlier. 
Arg.  Noy.  i68-  in  Cafe  of  the  King  v.  Borefton  and   vdams. 

12.  If  the  fathtr  is  attainted  of  felony  in  the  life  of  the  grand^ 
father  and  afterwards  the  grandfather  d'us^  the  land  fliall  efchcat ; 

for  the*  fon  ought  to  make  his  defccnt  bv  him,  which  cannot  be  j 
per  Berkley,  J.  Cro,  C.  435.    Hill-  II  Car.  B.  R. 

13.  Without  an  aflual  entry  of  him  in  rcvsrfton  upon  the  pof- 
fefHon  no  defccnt  can  be  caft ;  per  Cur.  held  in  evidence,  i  Kcb. 
139.  pi.  74.    Mich.  13  Car.  2.  B.  R.  in  Cafe  of  Burton  v.  Laflel. 

(I)     In  what  Cafes  a  Man  (hall  be  faid  to  be  In  by  [  574  ] 
'Defccnt^  or  by  Purchafe. 

[i.  TF  a  man  devifes  lands  to  one  that  is  his  heir^  this  is  void.  Hob.  30. 
•»•  and  it  (hall  operate  by  defccnt.     Hobert*s  Rej>orts,  42.  b.  ">•  f  per 
Counden's  Cafe,  for  where  there  is  pot  any  alteration  of  the  ert  t'e  c"^V^i(c» 

by  the  devife  of  the  eftate  which  the  law  gives  to  him,  he  (hall  be  4  h  6, 

in  by  defccnt,  which  by  intendment  is  more  for  his  advantage,  as  Viuj^s  271. 
to  take  away  an  entry,  and  for  a  warranty,  and  is  the  more  an-  vafehan 

Cicnt  title.]  Ch   J.  and 

cites  Cro«  £.  833.  pi.  8.    Tin.  41  [43]  Elix.    Hainrworth  >.  Prcity. 

[2.  If  a  man  devifes  lands  to  his  wife  for  life^  the  remainder  to  S'y.  148, 
T  S.  who  is  his  next  heir  in  fee^  this  is  a  void  devife  to  J.  S.  and  ^jj^/^^cif  * 
he  fliall  be  in  after  the  death  of  the  devifor  by  dcfcent,  for  the  al-  for  ihc 
teration  of  the  eft»te  in  reverfion,  which  the  law  gives  him,  to  a  R**»»tiff« 
remainder,  which  is  given  by  the  devife,  is  not  any  alter.ition  of 
the  eftate  in  point  of  cftatc,  and  therefore  he  (hall  be  faiJ  to  be  in 
by  defccnt,  which  is  the  more  ancient  and  better  eftate,  and  not 
by  purchafe  By  way  of  remainder.    Mich.  24  Car.  B.  R.  between 
Prefton  and  Holmes,  adjudged  upon  a  fpecial  verdi<£l.     Intratur. 
Tn  23  Car.  Rot.  252.] 

[3    If  a  man  devifes  lands  held  by  knight'* s  fervice  to  his  wife  t  Le.  n. 
////  /.  S.  who  is  his  next  beir^  comes  to  the  age  of  24  years,  and  at  P^  g,;^^'"' 
that  age  he  devils  all  to  the  faid  J.  S.  in  /Iv,  and  when  he  comes  to  c.B.  Hiade 
the  faid  age  of  24  years^  that  his  wife  fliall  have  the  third  part  for  v.  Lyon, 
her  lifcy  and  if  J.  S.  dies  before  the  age  of  24  yearSy  then  the  land  \lX^tl^J 
JHall  remain  to  the  wije  during  her  life^  and  after  her  deeeafe^  Of.^nd  fcem* 
y.  S.  have  no  iffue)  the  remainder  to  his  daughter  in  tail^  the  re^  to  9€  S  c. 
mainder  to  the  right  heirs  of  the  devifor ;  the  wife  dies  afier  the  SII,d!ng  the 
heir  comes  to  the  age  of  1^  years  \  in  this  cafe  no  intail  is  made  diffe'cnoe 
by  the  will,  6ut  J.  S.  fliall  have  it  by  defccnt  in  fee-    D.  2.  3.  of  ^^e 
Ma.  124.  38- adjudged.]  J^i^'^ 

pl.  96.  S,  C  io  totid^m  verbis.— -Ibid.  70.  pi.  107.  S.  C.  in  totidem  verbn.— — S.  C.  cued 
bjr  Hubert  Ch.  J.  Hob.  30. ■         S.  C.  ciird  %  Roll.  Rep.  117.  Arj, 

T  t  3  4.  If 
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Sty.  S49.  f ^  If  jf,  be  feifed  rf  a  cvpjboU  in  fee^  an<l  fiirrendirs  it  U  tii 

towiaU,  ^ff  ^f  ^"  ^^^y  ^^*^  ^^^^^  ^y  ****  ^*'^  ^vj/ij  it  to  B.  bis  amfin^  for 
f>mmj^my  ots  itfe^  avtd  afUr  his  deceafs  to  tk^  heirs  of  his  body  begotten  for 
•rol.6«7.  ever.  (♦)  In  this  cafe  the  word  heir  being  limited  tp  the  body  of 
•— v^l*'  B.  ejl  nomen  colleSlivum^  and  a]l  one  with  the  word  heirs ;  and 
p'atur^^'  the  wordb  for  ever^  in  cafe  of  a  devife,  makes  a  fce^  and  is  only 
Ibid.  273.*  put  to  (hew  his  intention,  as  is  ufual  when  land  is  given  to  ano- 
S.  c.  «nd  ther  and  his  heirs  fqr  ever ;  and  therefore  in  this  cafe  this  is  a  fee 
l^llmcvx'  ^^^^^^^^ ''»  ^-  ^^  J^'S  heir  is  in  bv  defcent,  aqd  not  by  purchase ^ 
in  c.  B.  re-  and  it  is  not  like  to  Archer's  Cafe,  Co.  i.  where  the  devife  is  to 
vcrfcd.  Sec  cne  for  lifey  and  after  to  his  heirs  male^  and  to  the  heirs  male  offucb 
(I O^pK^i!  ^'^^  "^^^^^^  f"^**  ^^^'  ^  '*'  inheritance  is  limited  to  the  heir  of  the  body 
S.C.andtbc  of  the  heir  male^  p.  1 65 1,  adjudged  in  a  writ  of  errpr  upon  a  jude* 
not«  there,  nient  in  Banco,  upon  a  fpecial  ver4i<^  between  P^wfy  and  LowdalI| 
L  575  J  and  dhe  judgment  given  in  Banco  \  c  contra  reverfcd  for  this  error, 

jntratur,  p.  i650.    Rot.  279,  this  reverfed  by  the  opinion  of  the 

Cpurt,  practer  Juftice  Jermyn,  who  was  of  the  contrary  opjnion.] 
[5.  If  a  man  kaffs  to  one  for  life^  the  remainiiv  to  the  right 

heirs  of  J.  5.  J.  S.  being  dead  at  the  time,  his  right  heirs  hath  the 

remainder  by  purchafe.     27  E.  3.  Sf.] 
fieettt.Meir       [g^  g^  the  right  heir  ihall  have  the  remainder  by  purchaf*^ 
{^•4)P»-?3-  tbougb  7.  S.  tvas  living  at  the  time  of  the  grant.    27  £•  3,  87.] 

♦  Br.  Dif-  [7,  ff^hen  the  ancejlor  by  any  gift  or  conveyance  tafei  an  dhte 
chel's^C  —  of  freeholdj  and  in  the  fame  gift  pr  conveyance  aft  ifiaU  is  limited 
Br.*Kft.  tc,  immediately  to  his  heirs  tn  fee  or  in  tally  tfcere  the  words^  bis  beirs^ 
pi,  6,  citw  are  vj^rds  of  limitation^  and  not  gf  purchafe,  for  his  heir  (hall  be 
+Bl^Efl»e8  '"  ^y  ^'^^^^^*  Co,  !•  Shelly,  104.  ♦  40  E.  3.  9.  b.  f  45 ^^ 
vi!v  citeV  3.  19-    17  E.  3.  43-  t-  64-    Contra,  ||  7  H.  4.  23.  b.} 

S  C. ...  '  ^,        A 

Br.  Nuper  obiit,  pi.  ^.  cite|  S.  C.  fo  that  the  heir  U  in  by  remainder  and  not  by  porcbale;  WA 
Brpoke  fays.  Sic  vtHr,  that  it  it  a  fee  (tmple  executed. 
II  fits.  Muridaficeftor,  pi.  ^.  citea  S.  C>  .i    ■  Sec  tit.  Reminder  (Q)  pi.  7.  &  (H)  pi*  9*  i* 

f nd  the  hoit|  there*  ...» 

•  Br,  Dif-  [8.  So  it  wiif  be  if  we/laU  in  fee  or  in  tail  to  his  right  heIrS 
V^ll^l't  ^  ^«^'>^^  immediately.     Co,   i.    Shelly,  104:    ♦  40  E.  3-  ^^' 

3  9  s.  c.    adjudged,    f  "  H.  4.  74.    |  24  E.  3.  36.    27  E.  3.  87.  b.J 

4  Bf. Dower,    •  ^ 

pi*  23*  ^^^^  '^  H.  4.  73.  but  nothine  ia  faid  to  thia  point  dircQly.  rit»h>  Doweripi<  %h 

cite*  S.  C,      '  "*     ' 

I  fitfh.  Age,  pi.  105.  cites  S.  P. 

[o.  If  a  copyholder  of  inheritance  furrenders  \t  te  tbf  ^t  ff 

pnotner  and  his  heirsy  and  he  to  whom  the  furrendenwas  made  difS 

before  admittance^  and  after  the  lord  admits  hi^  heir^  be  fliaU  ^ 

iaid  in  by  purchafe,  and  not  by  defcent,  for  he  is  in  by  the  lorot 

for  nothing  v'as  in  his  father  by  the  furrender  before  admittance. 

Tr.  40  El.  B,    Moore's  Cafe.] 

Hj)b.  136.         fio.  VA.  hgrgain\  and  fells  land  to  B.  in  fee  for  nrneyyOnd^^^ 

PaVch.^ie     ^^'^  before  inrobnent  of  the  deed,  and  after  the  deed  is  inrolledy  his  heic 

Ji<;,  sx.—  fli&ll  oe  in  by  defcent ;  and  if  it  be  held  in  capite,  (hal]  fue  Jittery 

Cro.J.  408.  if  he  be  of  full  age,  and  ftiall  be  in  ward  if  within  age,  ft>r  «^*. 

Lid^'ac."      f*^  inrolment  it  fettles  in  the  bargainee,  between  the  bargainor  an(| 
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fiim,  ah  initio  by  the  ftatute  of  ufes ;  and  tho  ftatute  of  inrol-*- 
■ncnts  fays,  That  nothing  ihall  pafs  except  it  be  inrolled,  fo  that 
if  it  be  fnrolled  it  veils  not  by  the  ftatute  of  inrolments,  but  by 
tbtJiatuU  of  ufes.    ttobert*s  Reports,  184.    Dimmock's  Cafe.] 

11.  Where  land  is  given  in  taily  the  remainder  to  the  right  heirs 
wf  the  dMue^  and  he  dies  without  ijfue^  his  heir  collateral  Jhall  he 
adjadgied  in  by  defcent  from  his  anceftor,  and  not  by  purchafe  from 
the  donor.  Thel.  Dig.  177^  Lib.  ii.  cap.  54^  S.  54.  cites 
Hill.  30  E.  3.    Entry,  58. 

12.  And^'it  {ball  be  where  leafe  is  made  to  one  for  his  life^  the 
remainder  to  bis  right  heirs.  Thel.  Dig.  177.  Lib.  11.  cap.  54, 
S.  54.  cites  45  E.  3.  19.  and  33  H.  6.  5. 

13.  Where  land  is  given  to  the  father  for  Ufsy  the  remainder  to 
the  eld^Ji  fin  in  tail^  the  remainder  to  the  right  heirs  of  the  father^ 
and  the  father  died^  and  after  the  fin  died  without  ijfue^  and  the 
youngefl  fin  entered^  and  was  adjudged  to  pay  relief,  as  heir  to  his* 
cideft  brother,  and  not  to  be  purchaibr  by  name  of  right  heir  of  the 
father.    Br.  Eftoppel,  pi.  25.  cites  40  £.  3.  9. 

~    14.  In  aflife,  a  .man  leafed  to  the  baron  and  feme  f&  life^  remainder 

to  A.  in  tally  A.  by  deed  releafedto  the  baron  and  feme  all  his  right 

without  warranty^  and  after  died^  his  ijfue  within  age\  the  baron  f  (76  1 

aliened  to  B.  in  tail,  remainder  to  C.  infee^  and  after  JB.  died  without 

ijfuey  and  then  the  heir  of  A.  entered  upon  C  and  C.  oufted  him, 

and  A.  brought  affife  and  recovered;  for  his  entry  was  lawful, 

becaufe  by  the  releafe  without  warranty,  nothing  paiTcd  but  his 

own  eftate  for  his  life  who  leafed,  and  the  entry  is  good  upon  the 

feme  covert,  and  (he  is  put  to  her  cui  in  vita.     Quod  nota.    Br. 

^mre  congeable,  pi.  83.  cites  43  AflT.  27. 

15.  If  the  fin  diffeifes  %  N.  to  the  ufe  of  his  father^  and  ^. 
brings  affifi  againji  the  father  and  fin^  and  the  father  dies  pending 
the  writ^  the  writ  (hall  abate,  for  the  writ  Is  in  by  defcent.  Br. 
Difcent,  pi.  17.  cites  i  H.  6.  i. 

16.  Land  is  given  to  JV.  and  A.  his  feme^  infpectal  tail^  the  re^ 
mainder  to  R.  ,in  taiL  the  remainder  to  the  right  heirs  of  R.  the 
baron  died  without  ij/iu^  and  A.  his  feme  furvivedy  and  is  tenant  in 
tail  after  poffibility  of  iflue  extin£t,  and  took  another  baron  and  had 
ijfue^  and  after  R.  died  without  iffue^  to  whom  A,  the  feme  //  heir^ 
and  after  A.  died^  the  fecond  baron  Jhall  he  tenant  by  the  eurtefy^  for 
when  the  remainder  in  fee  came  to  the  feme  tenant  in  tail,  after 
poffibility  of  iffue,  the  franktenement  was  extinil  in  the  fee^  and  fo 
A.  was  feifid  in  fee^  but  per  Pigot,  if  A.  was  within  age,  (he  (hall 
not  have  her  age,  nor  (he  (hall  not  be  in  ward,  for  ftie  had  the 
po(reinon  by  purchafe ;  per  Pigot  and  Choke  s  and  per  Needham, 
if  he  in  the  r«verfion  or  remainder  had  charged  the  faid  A.  (hould 
bold  difcharged.    Br.  Eftates,  pi.  25.  cites  9  £,  4.  17,  18. 

17.  If  the  heir  within  age  recovers  by  writ  of  entry  fur  diffeijin^ 
he  (hall  be  in  ward  \  for  he  is  as  if  his  ancellor  had  died  feifed, 
and  he  is  in  by  defcent^  and  the  (ame  law  if  the  heir  within  age  re« 
covers  by  writ  of  cofinage.  Br.  Garde,  pi.  42.  cites  15  £.  4.  io» 
Vti  Browne. 

T  t  4  :!?•  If 
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_^1lB.  If  a  man  gives  U  tiul  the  unmndfr  i$  b'u  rij^t  hitcs^  -^ 
fee  fimple  never  was  put  of  biiPs  and  therefore  it  ^efceads  tq  hif 
liein    Bn  Livery,  pi.  6i.  cito^  39  H.  8. 

19.  Skt  othirwtfi  it  feetQS  where  a  man  makes  ^fetffinent  in  fee 
in  fojfijfton^  and  dkfimjfts  hlrdelf  of  aU^  and  re^taknfor  lift  the  re^ 
nmindir  in  tail^Hfyt  rmanwr  to  bin  right  boirs  and  dies>  and  after 
the  tewnU  in  tail  diis  without  iffuty  there  the  heir  wh^  \%  right  heir^ 
is  purchafor.    Ibid. 

20.  But  if  the  tenant  in  tail  bad  died  without  ijife^  in  the  Ufi 
of  the  tenant  fir  Ufe^  and  after  the  levant  for  life  dies,  there  the 
Itt  Ample  was  vefted  ia  the  tenant  for  life,  bv  eKtinguifliment  of 
the  meihe  remainder,  and  therrfore  there  the  tee  Ample  defcends* 
Ibid, 

21.  If  haron  makes  feoffmnt  in  fee^  to  the  ufi  of  hiwfelf  and  ftma 
in  tailf  (within  the  (i  Jfi.  7.  cap.  IQ.  e^  provu*  viri)  remannder 
to  the  heirs  of  the  bufi>and\  they  have  ijfue  a  daughter^  the  barmo 
dies ;  the  wife  trivemnf  enfiint  with  a  fon\  the  feme  before  tha 
birth  of  the  ton  levies  a  fine^  or  fuffers  a  common  recovery  j  in  this 
cafe,  thougn  tke  daughter  do  or  do  not  enter,  or  though  the 
daughter  had  joined  in  the  fine,  or  had  been  vouched  in  the  corner 
mon  recovery,  or  by  any  other  z&  had  diiabled  herfelf  to  take  ad- 
vantage of  the  ad,  yet  the  fon  born  afterwards  (ball  take  advantaga 
of  it,  for  the  daughter  cgnnot  do  ofiy  a&  to  bar  the  fin  of  bis  entry  ^ 
but  upon  the  6  i2.  2.  cap,  6*  which  ena6h  quod  proximus  de  (an- 
ffuine  eorundem  rapxentium,  et  raptorum  cui  hereditas  deicendere^ 
occ.  deberet  poft  mortem  rapientis  vel  raptae  habeat  tituhua,  &c. 
intrandi,  &c.  Here  if  the  daughter  enters,  {he  (hall  retain  it 
always  againft  the  fon  born  afterwards,  for  the  daughter  by  du& 
ftatute  has  the  land  merely  as  a  pflfquifite  in  fee  fin^e  ;  for  Ae 
ilatute  fays,  intrabit,  &c.  et  tenebit  de  jure  hsereditario.  3  Rep« 
61.  b.    Mich,  37  &  ^8  H<  8,  in  a  nota  by  the  Reporter. 

L  577  3  ^^*  ^^^  compare  it  to  the  cafe,  where  if  a  remainder  is  limited 
to  the  right  heirs  if  %  9*  and  he  diesy  having  a  doMghier^  the 
daughter  /ball  have  this  as  a  purchafor^  and  i£ill.  retain  the  land 
againft  the  fon  born  afterwards,  but  when  the  daughter  enters  bf 
II  //.  7.  Jhe  is  in  of  an  efiate  tail  per  formam  doni  and  fo  ite 
nature  of  a  dtfcent^  and  not  n^relj  as  a  purcbalarj  for  Ihe  is  to 
claim  as  if  the  wife  had  been  dead.  9  Rep.  oi.  b.  62.  a.  in  a 
nota  by  the  reporter,  cites  9  H.  7.  25.  b. 
^f'^\  •  23.  If  a  man  leafis  fir  lifcy  the  remainder  over  in  feoy  tnd  be  in 

^^Ttilffll'  remainder  /'W,  his.,  ^tcir  within  age;  his  heir  ({lall  not  be  in  ward» 

ifviti^tht   and  c9ntra  if  the  tenant  fir  lifiy  who  was  tenant  to  the  lord,  eUes  ; 
ti'trfion      for  there  the  heir  has  the  remainder  and  land  by  Jkfient.    Quod 

the  hei?     ^*^^  »^  ^^^  writ  oir  ejcamcnt  of  ward,  in  Old  Nat^  Brev.   Bu 

uiihinagc,  Garde,  pi.  113^ 

kfjlallh 

h   ^vcrd  in  the  life  of  tbf  tenmntfor  lift ;  for  he  in  reverJSon  it  immediate  ttn^jU,     Cctnra  •£  Wm  Ht 

r,  maitii.tr  living  ihc  teoaoi  for  life.     Br.  Garde,  pi.  113.  citct  Old  Ntt.  Brev, 

24.  If  ii  man  fiifid  of  the  manor  of  S.  covenants  with  another^ 
that  when  J,  S.  Jhall  infeoff  him  of  the  manor  ef  D.  iben  be  wiU^ 
Jland  fiifid  of  the  manor  of  S.  to  we  ufi  of  the  covenantee  and  bis 

beir^ 
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hitfy  the  covenantee  dies,  the  heir  within  age,  J.  S.  enfeoffed  the 
covenantor;  and  here  it  was  holden  in  Wood's  Cafe.  (3  Eliz.) 
that  the  heir  ihall  be  adjudged  to  be  in,  in  courfe  and  nature  of  a 
dcfcent,  and  yet  there  was  no  right  title,  a£lion  or  ufe  which  de« 
fcended,  but  oaly  a  poifibility  of  an  ufe,  which  cannot  be  releafed 
or  difcharged,  but  this  might,  if  the  condition  had  been  performed, 
have  veiled  in  the  anceftor,  then  the'  heir  muft  have  claimed 
bv  defcent,  and  therefore  the  heir  in  this  cafe  was  not  in  by  pur- 
chafe,  but  by  courfe  of  defcent,  I  Rep.  98.  b.  99,  a.  in  Shelly's 
Cafe,  cites  PI.  C.  284.  a.    Chapman's  Cafe. 
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daughter  and'died^  and  it  was  adjudged yir  the  daughter  again/i  the  *•  ^'  pl*>iff 
ftHfAr,  cither  becaufe  the  entail  to  the  heirs  males  was  void,  or  be-  *^d|',un, 
caufe  it  ceafed  in  the  elder  fon.    Hob.  30.  cites  D.  156.    Mich.  dert,ch.j. 
4&5P.&M.    Grefwold's  Cafe.  .nd  Dyer 

...  ...  thought  the 

limiution  of  thii  remiindcr  in  tail  void ;  beciafe  the  donor  cannot  make  hit  own  right  heir  « 
purchafor  without  departing  from  the  whole  fee  fimple  out  of  himfelf,  and  for  the  one  caufe  or  the 
other  the  Jufticea  were  againft  the  tail  and  with  the  heir  in  general,  and  adjudged  accordingly.—— 
Mod.  B3a.  S.  C.  cited  per  North,  Windham  and  Atkina,  who  agreed  that «/  common-lawt  a  man 
could  not  make  bi«  right  heir  a  purchafor  without  parting  witli  the  whole  fee,  but  that  i^  xv^j  of 

t/ft  he  might ;  that  Crefwold'a  Cafe  in  Dyer  ia  of  an  efiate  executed. S.  C.  cited  a  Mod.  809* 

Arg.  and  Ibid,  at  1.  per  Cur.  Pafch.  S9  Cir.  2.  C  B.  and  they  hdd  the  t»pioiona  of  Dyer  and 
Saunders  there  to  be  good  law. 

26.  E,  S.  had  ijjiie  H.  and  R*    H.  dies^  having  ijfue  M.  a  Mo.  136. 
4augbt$r^  and  leaving  his  wife  privement  enfeint  with  a  Jon  \  E.  S.  fh^^fj^f '^^ 
being  tenant  in  tail^  fnffers  a  common  recovery  to  the  ufe  of  himfelf  were"  11*^ 
for  life^  and  after ^  to  the  ufe  of^e  htirs  malts  of  the  body  of  E.  S.  tgreed  that 
lawfully  begotten,  remainder  over ;  E.  S,  dies  the  very  day  the  ^'  ^^(^Int 
common  recovery  pajjisy  and  execution  is  ijfued  after  his  death  ;  R.  and  not^by 
the  uncle  enters.     J  fon  is  born  to  H.  deceafed,  and  hg  enters  ;  purchafe 
adjudged  lawful,  for  the  uncle  did  not  enter  as  a  purchafor  j  for  if  5^*J^Vo?E 
the  &ther  had  lived,  he  would  have  had  the  eftate,  and  not  the  and  before' 
uncle  i  adjudged  by  the  Ld.  Chancellor  Bromley,  and  all  the  the  birth  of 
Judges  except  one  of  C.  B.    I  Rep.  93.  b.  to  107.    Trin.  23  fc;dant1*'" 
Eliz.    Shelly's  Cafe.  and  ad-* 

judged  quod 
querent  nihil  capiat  per  Breve.  And.  69.  pi.  i43.  S.  C*  adjudged.  P.  373.  b.  374.  a. 

pi.  15.  S.  C.  reColved  by  the  Jufticea  of  both  Benchea  and  the  Cnief  Baron,  that  the  pollhumoua 
ion  ihall  have  the  land  as  next  and  cldcft  heir  male.  Jcnk.  B49.  pi.  40.  S.  C. 

27.  An  ufe  is  limited  to  the  ufe  of  himfelf  for  life^  remainder  £  J78  j| 
to  the  ufe  of  his  heirs^  and  the  heirs  females  of  the  body  of  the  f aid 

heirs ;  the  heir  here  takes  bv  purchafe ;  for  then  the  words  fub- 
fequent,  viz'.  ^  And  of  their  aeirs  females  of  their  body,"  ihall  be 
void ;  per  Anderfon.  i  Rep.  95.  b.  Trin.  23  Eliz.  in  Shelly's 
Cafe. 

28.  fFhere  the  heir  is  to  take  any  thing  which  might  have  vefied 
in  bis  ancejjor^  the  heir  (ball  be  in  by  defcent ;  fo  that  although  an 
eftate  or  right  do  firft  vcft  in  the  heir,  and  not  all  io  the  anceftor, 

yet 
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yet  thefaeir  (hall  take  thfs  in  die  nature  and  courie  of  de&en^ 
I  Rep.  98.  a.    Trin.  23  Eliz.  in  Shelly's  Cafe. 
519.  When  an  e/laU  for  years  is  limited  to  the  ancefter^  Ae  re* 
I  mainder  t§  another  for  tife^  the  remainder  to  the  right  heirs  of  the 

I  Uttee  for  years ;  the  heirs  here  are  purchaibrs.     i  Rep.  104.  a. 

Trin.  23  Elix.  in  Shellcv's  Cafe. 
t»  Ar.  ^.  So  if  the  remainder  be  limited  to  the  heir  in  the  ftngular 

i^'jfw!!  «*«"*^''>  •!?••  ^  leafefor  life.     I  Rep.  104.  a.  in  Shelley's  Cafe. 
Mkk,  39  ft  fo  £lis.  ati^ed  th»t  tlie^icir  OuU  be  a  purchafor. 

pA.E.ata-  31*  M.  devifed  lands  /^  /?.  bis  daughter^  for  life^  and  if  Jbe 
&^wrf^'  marry  after  my  dea{h»  and  has  ijfue  of  her  body  lawfully  begot^r 
tcfmarncd  ten,  then  I  willy  that  her  heir  after  my  daughter's  death  fiall 
•ml  had  ^^ve  the  lands^  and  t9  the  heirs  of  their  bodies  begotten^  the  r#- 
^MdFcal  tnainder  to  a  granger  5  adjudgeeL  that  (he  had  not  cfUte  tail,  hot 
■cr  held  foT  life  Only,  and  the  inheritance  iH  her  heir  by  pupchafe,  it  refting 
tkat  IL  had  in  abcyancc  all  his  life,  and  fettling  in  the  inftant  of  her  death* 
dfrfor     Mo.  593.  pi.  803.    HilL35Eliz.    gierJev.Day. 

)ifc»  and  that  her  heir  fhall  take  aa  a  purchafor,  but  Popham  held  e  contra,  et  adjornatttf.  ■ 

Ow.  148.    Lilly  V.  Taylor,  S.  C.  aod  Gawdy  and  Fanner  held  it,  an  eftate  for  life  only  in  R.  and 

that  the  iffuc  waa  a  purchafor;  bat  Popham  and  Clench  held  e  coitra. See  tit.  Remainder 

(0)  pt  7*  ia  the  aotea  wbcrc  thia  cale  if  fully  and  Uuly  dated  by  the  Ld.  Cfa.  J«  Raymond. 

J2.  Devife  to  trufiees  to  the  ufe  of  the  heiry  for  fo  long  a  tjme  aa 
be  and  his  heirs  Ihould  fiiffer  B.  to  enjoy,  &c.  the  fon  doth  not 
lake  by  defcent  but  purchafe.  Mo.  727.  pi.  1013.  Pafch.  36 
Eliz.  in  the  Court  of  Wards.    Digby's  Cafe. 

33.  If  lands  be  given  to  A.  and  B.  fo  long  as  they  jointly  live 
f9gethery  die  remainder  to  the  right  heirs  ^ him  that  diesfirfi.  A, 
die^,  his  heir  is  now  \ti  by  dcfecnt.^Co.  Litt.  378.  b.  in  principio. 

34*  In  tile  cafe  of  an  exehangey  if  one  of  the  exchangers  enters 
and  dies  and  the  heir  of  the  other  enter Sy  after  his  fathcr*S  death  he 
hath  it  by  defcent  although  his  father  has  nothing  in  it,  Jenk. 
249.  pi.  40. 

35.  So  o{  covenant  upon  a  conftderation  and  a  condition  precedent 
to  raife  an  ufe  to  A.  and  his  heirs,  ^d  A.  dies  before  the  per-r 
formance  of  it,  and  the  condition  is  performed  afterwards  \  yet  the 
heir  of  A.  fhall  take  by  defcent.     Jenk.  249.  pi.  40* 

36.  Soof2i  condition  broken  in  the  life-time  of  the  fath^ry  or  after 
his  death  and  the  heir  enters  for  the  condition  broken  i  the  heir  is 
in  by  defcent.    Jenk.  249.  pi.  40. 

37.  So  of  zSne  furrender  to  the  conufee  and  his  heirs,  and  the 
conufee  dies  before  entryy  his  heirs  fhall  have  it  by  deicent.  Jeak. 
294.  pi.  40» 

38.  A  man  having  iJfue  by  one  venter  £.  and  5.  by  a  fecond 
ventery  covenants  tofland  feifed  to  the  life  of  his  heirs  male  begotten 
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of  PvBua     ^r  to  be  bf gotten  on  the 


FoaV.  wai   «  •'ere  in  by  defcent 


he  boay  of  Jane  hts  Jecond  wifoy  and  dicd\  5. 
;  but  it  S.  did  not  take  by  defcent,  yet  this 


dented  to  be  was  a  contingent  ufe  in  him  by  purchafe ;  for  the  limitation  to  the 
Uw  in  tlic  heirs  of  the  body  J.  will  make  a  fpecial  heir  to  ferve  the  turn,  and 
SoVth.      P®*"  Hale  and  Wild,  ♦  the  heirs  of  the  body  of  the  fccond  wife  is  a 
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food  name  of  purchafe.  t  Vent.  372.  381.  Trin.  a6  Car.  2.  Stowell^ 
3.  R.    Pibus  V.  Milford.  P^fch!',**' 

Car.  «.  C.  B. a  Vero.  R.  735.  S.  C.  cited  per  Cowper  C.  ao<)  holds  wtih  Hale  Ch.  J.  thai  the 

implication  v  as  ncedlcfs,  and  that  Mitford  took  by  purchafe  and  defciiption;  and  that  Wylde,  at 
convinced,  by  his  argument  declared  he  was  of  the  fame  opinion ;  fo  that  the  opinion  of  Hale  and 
Wylde  may  outweigh  by  w*y  of  aothoriiy  the  opinion  of  Cook  obiter  in  Sbelly's  Cafe,  and  thai  o£ 
l^obart  in  Cafe  of  CoundcA  v.  Clarke,  ^heir  Qpinioos  not  being  upoQ  ^hc  point  adjudged. 

39.  A  m^n  cannot  either  by  conveyance  at  the  common  law  or  Whcnfo- 
\}y  limitation  of  ufe,  or  by  devife  nuke  his  right  heir  a  purchafon  ^5i/5l**^' 
Vent.  372.    Trin,  26  Car.  2.  B.  R.  agreed  by  Wylde,  J.  in  the  Jh  Ijiate/tr 
tafe  of  Pybus  v.  Mitford.  Jift.afni 

mfttralimU 
UtiM  is  made  fo  its  right  betrs^  the  right  heir  fliall  not  be  parcbiforc*    po.  Litt.  f  a*  br 

40.  The  ruli^  that  where  a  man  takes  frank-tenement  and  the 
eftate  is  after  limited  to  his  heirs  that  they  (hall  take  by  delcent^ 
fails  in  divers  cafes  5  as  if  lands  are  given  to  A.  for  life^  remainder 
U  E*for  life^  and  if  A*  dies  before  B,  then  to  the  right  heirs  of  A. 
In  this  cafe  the  heira  Ihall  take  by  purchafe.  Arg.  Litt.  Rep.  2589 
iPafch.  5  Car,  C.  B. 

41.  So  ieafe  to  A.  e^fii  B.  and  if  A.  dies^  living  £•  the  re<* 
tnainder  to.  the  heirs  of  A.  The  reafon  feems  to  be,  becaufe  there 
is  no  pofpbility  that  toe  frank-tenement  and  the  fee  Jball  he  conjoined 
in  A,  during  his  life.    Arg.  Litt.  Rep.  258.    Fafch.  5  Car.  C.  B* 

42.  But  if  Ieafe  be  to  A.  and  B.for  their  lives j  and  if  J.  S.  dies  •  Thefe 
during  their  lives  •  there  th^  right  heirs  of  A.  ihall  take  by  de-  ^ords  fcrm 
fcent,  bccaufc  there  is  a  poffibilitv  that  J.  S.  may  die  during  dieir  ,^?*y^*^ 
lives.    Arg.  kM.  Rep.  258.    Paich.  5  Car.  C.  Bt  «« Thai 

«  the  right  bcir*  of  A** 

43.  An  ufe  of  a  term  to  the  hujband  and  wifoy  and  after  to  tbelr 
iffitej  they  then  having  none,  is  all  one  as  limited  to  them  and  the 
h^irs  of  their  bodies ;  the  iflue  takes  nothing  as  a  purchafor.  Per 
jCord  Keeper.  Chan.  Cafes,  266.  Mich*  27  Car.  2.  Bullock  v, 
I^ight. 

44.  Though  at  common  law  a  man  could  pot  be  donor  and 
dpnee  without  he  part  with  the  whole  eflate  (  yet  it  is  otherwiie 
on  a  covenant  to  ftand  feifid  to  ufes^  refolved.  2  Mod.  21 1« 
Pafch.  29  Car.  2.  C.  B.    Southcott  v.  StowelL 

45.  Where  the  heir  takes  by  a  devife  with  a  charge^  as  paying  Frwn. 

S&/.  €ffr.  he  does  not  take  by  defccnt  but  by  purchafe.    Per  North,  ^,'Pi*A» 
h.  J.  and  AtkJns.    2  Mod.  286.    Hill.  29  and  30  Car.  2.  C.  B.  {hVS«rt 
Brittam  v.  Charnock*  feenied  u> 

take  thia 
rule  tbM  wberrfoevcr  tbe  hpir  hat  hii  elefiion  to  one  way  or  the  other,  and  that  he  comet  to  die 
dUte  both  waya  alike,  there  the  law  for  the  bencflt  of  creditora,  adjudgea  him  in  by  defccnt^ 
TVher  than  by  purchafe  and  devife  s  but  hcf,  unlefs  the  devife  be  void,  he  cannot  u|te  but  upon 

the  payment  of  aol. But  xvAere  thtfam*  fftate  is  devifed  to  A.  tukicb  he  would  iimve  taltSM  fy 

dtfetnty  he  it  in  by  defccnt  notwithflaoding  tbe  fojphility  of  a  cbmrge*     i  Salk.  141.  pi.  9.   Hill. 

!•  &  It  W.  3.  C.  B.    Clcr(;  v.  Smith. And  ibi<).  Trcby,  Cb.  J.  and  PoweUt  J.  dcnic^ 

Cilpin'apafe,  Cro.  C.  i6t. 

46*  In  debt  upon  bond  brought  againfl  the  defendant  as  heir  tQ 
)us  father,  and  riens  per  iefcent  pleaded^  the  plaintiff  replied  affus^ 

^*n4 
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and  iflue  thereupon ;  and  the  evidence  was,  that  the  oUigcr^  the 
defendant's  father,  devifed  to  the  defendant  bis  fon  and  heir  certain 
mejuages  in  Exchequer  Alley  in  fee^  but  chargeable  with  an  an^ 
nuityor  rent- charge  [iayabie  to  the  defendant* ^  mother  ;  and  it  was 
held  by  Holt  Ch.  J.  that  thefe  meffuages  defceiMled  to  the  de- 
fendant and  were  aJlTcts ;  for  (by  him)  the  difference  is^  where  de- 

^  vife  makes  an  alteration  of  the  limitation  of  the  ejlate^  from  that 

which  the  law  would  make  by  defcent;  andf  where  the  devife  con^ 
veys  the  fame  eJlatCj  as  the  law  would  make  by  defcent^  but  char  get 
it  with  tmcumbrances.  In  the  former  cafe  the  heir  takes  by  pur- 
chafe,  in  the  latter  by  defcent,  Ld.  Raym.  Rep.  728.  cites  TrJn. 
13  W»  3.  B.  R.    Guildhall,  Xrondon;  Emerfon  v   Inchbtrd. 

£  5^^  ]  47*  ^^i^t  or  heir  male  cannot  be  a  name  of  purchafe,  but  heirs 
males  of  his  bodf  may ;  therefore  if  there  is  no  fuch  thing  la  pro- 
priety of  fpeech  as  an  heir  male,  without  faying  of  whc>(e  hody^ 
for  that  reafon  heir  male  of  his  body,  or  heirs  males  of  itfclf,  where 
the  law  will  fupply  thefe  words,  of  his  body,  as  it  will  in  a  devifey 
i^iay  bo  a  good  name  of  purchafe  \  but  yA  the  party  who  w^ould 
take  by  fuch  a  limitation  muft  be  fuch  a  perfon  as  m^y  be  an  heir 
hy  the  common  law,  and  would  take  by'th^  name.  3  Salk.  3369 
337,  pi.  a.    Mich.  7  Ann.    Lord  Offulftoirs  Cafe. 

48.  The  dijHnclion  between  taking  by  defcent  and  taking  by 
purqhafe,  where  the  words  a^e  the  Jame^  though  it  be  mentioned  in 
books  of  good  authority  vet  it  feems  to  have  no  fvfficient  foundation 
of  reafon  or  authority  ot  law  to  fuppirt  it,  and  it  it  tbould  prevail^ 
in  all  cafes  would  overthrow  another  rule  as  certain,  viz.  that  m 
man  may  take  by  purchafe  if  he  be  fufficiently  defcrjj^ed^  though 
without  addition  of  Chriftian  or  furname,  nay,  though  his  Chriftian 
name  be  falfe  or  miftaken,  as  appears  by  feveral  cafes  put  in  Co. 
Litt.  3.  a.  per  Lord  Cowper.  Ch.  Prec.  463.  Hill.  17 16.  ia 
Cafe  of  Brown  v.  Hark  ham. 

'  49.  If  a  feoffment  is  made  to  feveral  ufes^  the  tivtrjim  in  fee  t^ 
the  heirs  ^fthefeoffor^  in  fuch  cafe  the  he  r  (hall  take  the  reverfion 
by  defcent,  becaule  it  was  part  of  the  old  eftate  of  the  feoffor  ; 
for  fo  much  of  the  ufe  of  the  lands  as  he  did  notdifpofe  of  hy 
the  feofFriient  ftill  remained  in  him  as  part  of  the  old  eftate^ 
8  Mod.  23.    Mich.  7  Geo.  in  Cafe  of  Smith  v,  Trigg. 


5eatu,co.  (K)     In  what  Cafes  It  (hall  defcend  to  the  Ha^ 
fFkat  (hall  he  a  Selfin  to  take  away  the  Defcent. 

[x.  TF  J.  hath  iflue  two  daughters  hy  feveral  venter Sy  znddies 
J>  feifed  of  focage  lands,  and  the  lord  Jieifes  the  land  to  know 
who  Jhall  hi  his  tenant^  and  for  the  fafety  of  his  rent^  and  Uafes  it 
for  feven  years  for  the  fujlenance  of  the  daughters  of  J.  faving  bis 
rent ;  this  (hall  not  make  fuch  a  feifin  in  the  eldeft,1>ut  that  after 
her  death  the  fecond  daughter  fliall  have  the  hind*  34  AIT.  lO. 
adjudged.] 

2.  S# 
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[a.  So  if  the  Mgft  daughter  being  m  tnfanty  reUafes  to  the  Bjr.Difcent, 
zhsXor  after  He  death  of  her  father^  this  docs  not  make  fuch  a  f'^J'  ^*^* 
feifin  in  him,  but  that  it  (hall  defcend  to  the  youqgeft  daughter*  fiV.Moru 

34  Aff.  10.  adjudged,]  *  dmcrftor. 

[3.  But  if  the  ildift  daughter  hting  an  infant^  enters  upon  the  CT'^^P 
mbator^  and  makes  a  feoffmtntj  this  fliall  bar  the  youngeft  of  the  ».  ^  '  '^ 
half  blood,  for  this  entry  made  a  feifirt  in  him.     34  AfT.  10.]  pi.  43.  cite« 

S.  C.  thtt 
one  had  ilTue  two  daughters  by  diverfe  venters,  and  died  feifcdt  and  A.  sbated,  and  the  cideft 
releafed  within  age  and  died  without  ilTue,  and  the  other  brought  inortdanccftor,  and  recovered  the 
whole  of  the  feifm  of  the  father  t  for  (he  who  releafed,  never  was  feifcd  and  the  rvleafe  is  void  by 
rcafon  of  infancy ;  contra  if  fhe  had  made  feoifnient  (noia  differ cntiam)  for  then  it  had  beea 

food  for  a  moiety  and  (he  one  cannot  be  heir  to  the  anceitor  by  leafoa  of  fcveral  vcatera. 
tr.  Rcleafes,  pi.  a.  cites  S.  C. 

[581]* 

[4.  If  a  man  ledfes  for  lifty  rendering  rent,  and  dies,  having  Br.  Difccnt, 
jflue  two  fons  by  feveral  venters,  and  the  elieft  fon  dies  before  the  s.^'c.^^hich 
tent'day^  the  fecond  fun  (hall  have  it  as  heir  to  his  Either,  becaufe  waa'that  a. 
the  eldeft  had  not  the  aftual  pofleflion.     35  Aff.  2.]  J^"  f"^«?d 

♦  [5.  But  otherwife  '^  would  have  been,  if  the  rent  day  had  in-  i^aje/^ 
burred  in  the  life  of  the  eldeft,  and  he  had  received  the  rent^  for  land /•  7.5. 
this  would  have  made  an  a<5iual  feifin  in  him.     35  Aff.  2.I  fortife  r^»* 

iering  14/. 
ftr  annum  t9  Am  and  'hu  wfe  which  A.  hsd  iffiu  B  by  bh  Jirfi  'wife,  ahd  C.  the  plaintiff  iy  tie 
Jtcond  tvife,  xhtrent  was  payaBlt  at  Micbarlmai  and  Eafler^  and  A.  fUrwved  Afi'ciae/mat,  hut  be 
died  before  tbat  be  received  tbe  rtnty  And  B./urvived  him  and  died  before  Rafter^  io  ihai  he  had  only 
a  feidn  io  law  of  the  rent,  and  no  feifin  in  fa^  aod  aiter  B.  died^  and  then  J.  S.  tenam  for  lifi 
died  and  D.  as  couHn  and  heir  of  B.  entered,  and  C.  as  beir  of  A.  ouAcd  htm.  and  O.  rc^entcrrd 
and  tnfeofFed  E.  againft  whom  C.  and  her  hufband  brought  afHzc  and  recovered.  And  fo  fee  that 
the  reverfioA  fhall  be  to  the  heir  of  the  father  of  half  blood,  if  it  fall  not  in  detnefne  to  the  fon  of 
the  firft  venter  in  the  life  of  the  fon.  Br.  Setfm,  pi.  25.  citea  S.  C.  but  Brtxike  fays,  Qoxre  if  the 
cldelt  foo  bad  had  payment  and  had  died  in  the  life  of  che  tenant  for  lifc,  wh«thcr  thia  feifio  of  the 
rent  hsd  been  futficient  fcifm  of  the  reverfion  to  difappomt  the  daughter  of  the  half-blood. 

If  the  fatbtr  maket  a  Uxfe  fir  life^  or  a  gift  in  tail  and  diet^  and  the  eldejt  fon  diet  in  tbe  life  cf 
tenant  for  iife^  «r  tenant  in  taii^  the  younger  brother  of  the  half>blood  ihail  inherit,  becaulc  the 
tenant  for  lite,  or  tenant  in  tail  is  frifed  ol  the  freehold  and  l\^e  eldeft  fon  bad  notbing  but  a  reverfion 
tKfeSant  upon  that  freehold  or  tftjtc  tail,  and  therefore  the  youfgctl  fon  (hali  inherit  the  land  u 
heir  lo  his  father  who  wjs  laft  fciic-d  of  theaAual  freehold      Co.  Litr.  15.  a.  »  ■  And  albeit, 

a  rent  had  been  reftrved  upon  tbe  leafe  for  life^  and  the  eldejt  fon  bad  received  tbe  r^nt  and  died% 
yet  it  is  holden  by  fome  that  the  younger  brother  (hall  inherit,  becaufe  tbe  feifin  of  tbe  rent  is  no 

etOmal feifin  of  tbe  freebold  ^  tbe  land,    It)id.— But  35  A (T.  pi.  i.  Uems  to  the  contrary, 

becaute  the  rent  iftue*  out  of  the  land  and  is  in  lieu  thereof,  wheiein  the  only  queftion  it,  whether 
fuch  a  feifin  of  the  rent  be  fuch  an  a^^ual  feiGo  of  the  land  m  the  eldeU  fon  as  tbe  fifter  may  in  a 
wiit  of  right  make  herfelf  heir  of  this  l^nd  to  her  brother.     Co.  Litt.  15.  a. 

If  a  m^n  has  iflWr  a  fon  and  a  daughter  by  one  venter,  and  a  daughter  by  another  venter,  and 
hafes  to  another  for  term  of  his  Ife  -witbout  any  rent  refer ved  and  diea  and  the  reverfion  dcfceods 
to  his  Ion  who  h«s  lifuc  a  fon  and  dies,  and  the  fon  dies  without  ifTue,  and  then  the  tenant  for  life 
dies;  the  two  daui;hters  (hall  have  the  land  notwiihftanding  thrre  was  a  defcent  of  the  rever- 
fion to  the  Ibaof  the  fon;  by  the  opinion  of  the  Jufticesof  C.  B.  And.  31.  pi.  74.  Mich.  7  £liz« 
Anon.         I  ■    Bendl.  143.  pi.  aoa.  S.  C.  held  accordingly. 

[6.  If  there  be  a  gift  to  the  baron  and  feme  in  fpecial  tail^  the  •  Br.  Dif- 
remainder  to  tbe  right  heirs  of  the  baron^  and  they  have  iffue^  and  "5"|s'*c  acl 
Hit  feme  dies^  and  the  baron  takes  another  feme^  and  hath  iffue  and  cordingiy/ 
dies^  and  the  eldf.fi  fon  enters^  and  dies  u/ithoat  iffuOy  the  fecond  where  the 
fori  of  the  half  blood  (hall  have  the  remainder,  becaufe  the  eldeft  ",4^^°^**"^ 
was  notfeifed  thereof  in  his  demefne.     *  37  AfT  4.  adjudged  (  but  brought  aC 
there  the  reafon  is  given,  becaufe  th^remainder  did  not  commence  'ifc  as  heir 
till  after  the  gift,     f  24  E.  3.  30.  b.'  31.]  ^.J'.'^;,^' 

by  award  s  for  the  itttaindcr  In  lee  cannot  a«iDe  into  ftifhi  till  the  tayle  be  delennined|  and  yet 


it  wtt  ta  tlieefdeft  tan  to  gtvc  or  forfeit,  but  it  was  not  ia  pofleflSoni  for  it  U  the  pofleflios  vBieK 
tttkct  the  beir  of  ibc  eldcS  to  be  ttihcriublc>  ■         -Fiteb.  Aflife.  ph  397.  citrt  S«  C, 

f  Fiuh.  Dcfccnt,  pi.  1 1 .  citci  S.  C.  and  S.  P.  ai  ibe  cafe  above  except  tbat  in  thii  tbe  remainder 
waa  limited  to  the  right  bcir  of^hc  feme,  who  hid  iffoe  by  the  ftift  baron  aod  afterwaida  had  ifSad 
fcj  ft  Iccond  baroB.     ■    ■       Co.  titt.  2  4.  b.  S.  P.  and  cites  S,  C« 

[7.  If  land  be  given  to  %  fit  lifij  the  remainder  to  R.  bis  fiim 
in  taily  Hie  remainder  to  the  right  heirs  0/  J.  and  7.  ^//x,  and  R, 
inters  as  tenant  in  tail,  and  die^  without  iffue^  T.  the  fon  and 
heir  of  J.  of  the  half  blood  to  R.  (hall  have  the  land  by  defcent^* 
and  not  the  heirs  of  R.  becaufe  R«  was  mver  fiijed  in  fie  in  di^ 
nsefnoi    39  £.  3.    Defcent,  5.J 

[8.  St,  if  a  gift  be  to  another  in  tail^  the  remainder  to  bis  owd 
right  beirsy  and  after  the  donee  dies^  having  ijfue  a  fon  by  one 
venter\  and  a  fon  by  another^  and  the  eldeft  fon  enters^  and  dies 
without  ijfue^  his  brother  of  the  half  blood  fhall  have  the  land  hj 
§3rce  of  tbe  remainder  as  heir  to  bis  ftitber^  becauTe  his  brother 
was  never  feifed  of  this  eftate  in  demefiie.  J 

[9*  So  if  the  elde/i  fon  be  feifed  in  taii,  with  a  remainder  or  r«* 

nferfion  by  defcent  to  him  from  bis  father  4ki  fee^  and  dies  without 

[  5^^  ]  !^^)  ^^^  brdther  of  the  half  blooa  (hall  have  this  remainder  or  re* 

verfion  by  defcent,  becaufe  his  brother  was  never  ieifed  thereof  in 

demefne.    31  E^  3^   Decent,  9.  adjudged.    5  £.  3.    Defcent,^ 

14.  adjudged.} 

Kt/h.  D*.        fio.  If  a  man  feifed  of  an  advowfon  in  grofs  tath  iffue  a  foit 

dteiVc  —  ^'^^  *  daughter  by  one  venter,  and  a  fon  by  another,  and  dies,  and 

Br.Difccnt,  the  eldeft  fon  dies  before  any  prefentation^  the  youngeft  brother 

pi.  3a.  citca  (haU  have  ^e  advowfon^  beeauie  tbe  elder  never  had  any  feifinf 

Co^LuTTs.  *^«'c<'-     3  H.  7.  5.] 

h.L  P.citea  [l  !•  But  if  the  eldefl  bad  prefenied^  and  died  without  iflue,  the 
s.  c.  &  19  youngeft  brother  (hould  not  have  had  the  advowfon^  becaufe  thi^ 
impeS""*  prefentation  puts  the  feifin  in  him.  Fitx.  Nat.  36.  E.  contra,  19' 
^'J^^^*     £.  2.    Quare  Impedit,  177.  adjudged.} 

Rep.  41.  b. 

S.  P. If  a  man  recover  an  uiitwofm^  and  after  the  bifliop  collates  for  lapfc,  the  fame  Xi 

an  execution  of  the  judgment  and  will  make  a  pofleflio  fratrii.  I.e.  834.  pi.  316.  Mich,  yt  9» 
93  Eliz.  ^.  R.    Anderlon  Ch.  J.  cites  n  H.  6.  per  Moyle, 

[i2.  If  two  daughters  ly  feverd^  Centers  make  .parfition  of  an 
advowfon  in  grofs^  to  prefent  by  tumsj  and  after  one  dies  iutthoni 
iJiiOy  before  any  prefentaiton^  the  other  fhall  have  the  advowfon, 
becaufe  there  was  no  feifin  thereof.    Fitz.  Naturay  34  E.  j 

[13.  But  otberwife  it  woidd  have  been,*  ifjhe  that  bad  died  bad 
prefented  after  the  partition.    Fitz.  Na.  34  E.] 

[t4.  If  hnis  defcend  to  two  copareenersy  zni  fhey  make  parts* 
iioUy  being  of  the  half  bhodj  and  after  one  dies  without  ijuey  the 
other  (hall  not  have  it,  becaufe  (he  ought  to  have  it  a?  heir  to  hery 
and  not  as  heir  to^  the  anceftor.  Contra,  19  E.  2.  Quare  Im« 
pcdit,  X77O 

15,  The  indowment  cuts  off  and  dejiroys  the  fiifin  of  the  hein 
Br.  Difeent^pl.  19.  cites  19  E.  2. 
^.  Dower,       1 6.  J.  was  fcifcd  and  had  ijue^  Robert  the  eldejt^  and  Richard 
t'il\  "!^  the  youngeft^  and  dled^  and  Rabsri  ontorsd  and  took  femcjond  bad 

ijfin 


Z)e(ten£»  i^^ 

ijffkt  JlUiy  the  feme  died,  and  he  took  anothor  fmi  and  dtei^  tht  iVid.  pt 
femt  privement  onJUnt  with  a  fon^  and  the  lord  feifid  the  ward  of  *^^'** 
the  land,  and  of  Alicey  for  the  nonage  of  Alice,  and  leafed  the  ward  Br.  Seifi^ 
to  J«  who  indiwid  the  ftmi  of  Robert,  and  after  the  feme  Is  deli^  pi.  iS.  citet 
vered  of  IV.  et  fon^  by  which  the  lord  refeifed  the  ward  of  W.  and  l;^;^'^* 
W*  lived  lO  years^  and  died  without  iffue^  by  which  H.  the  plaintiff  dower  the 
entered  as  heir  of  Richard  the  youngeft  fon  of  J.  and  Alice  oufted  feirm  of  w. 
kirn,  and  he  brought  affife,  and  prayed  the  difcretion  of  the  Juftices.  ['n^^^*^* 
i\nd  becaufe  W.  to  whom  Alke  was  of  half  blood,  was  feifed,  it  feme  it  tn 
was  awarded,  that  Henry  Ihould  recover.     And  fo  note,  that  the  by  the 
feiftn  of  the  guardian  makes  the  heir  of  the  infant  of  the  entire  ^J^J^^ 
blood  to  be  heir,  aad  the  filler  of  thehalf  blood  was  barred  of  the  ment  was* 
land,  but  by  the  opinion  of  the  Court  the  de/wer  of  the  feme  Jhall  bf<^e  tkr 
revert  to  Alice,  becaufe  W.  was  not  feifed  of  it^  quserc,     Bn  bui^^JJ^' 
Diieent,  pl#  19.  cites  8  AiT.  6.  fays,  it 

foemi  that 
all  U  one ;  for  it  U  laid  elfewher^  that  where  the  hrir  is  feired,  and  endows  hit  mother,  and  Am 
dies,  and  a  ftrangcr  enters,  the  heir  (h^lf  have  the  mortdancefter,  and  not  afUrc  of  novel  difleiiiaa 
and  ftt  Littleton,  tit.  Oefcentt,  that  if  the  difTcifor  diet  feifed,  and  bit  feme  it  endowed  by  hit 
heir,  the  entry  of  the  diflciffl^  it  revived,  for  the  third  pait  put  in  dower.  And  P.  19  E.  n. 
where  the  heir  takes  feme,  and  cntert  and  endowt  his  mother,  and  aliens  the  reverlioa  and  tli« 
mother  d^  and  after  the  mother  diet,  the  feme  of  the  heir  (hall  not  have  dower  of  the  land  of 
which  the  osother  was  endowed  ;  for  the  feifm  of  the  heir,  who  was  her  baron,  was  del^rniiae4 
^y  the  endowment,  and  the  feme  is  in  by  her  baron  and  not  by  the  heir  \  for  if  the  heir  is  charged^ 
^e  (hall  hoh)  difcharged  quod  nota.  And  fo  fee  abovcy  that  the  fieifin  of  the  lord  of  the  ward  in 
IttAcicat  lirifia  for  the  infant  to  bring  alEfe* 

17.  If  a  man  has  iflue  ?t  fon  and  a  daughter  by  one  venter,  and  Comra  jo. 
d  fon  by  another  ventcf,  if  the  father  dies  feifed,  and  the  fon  diee  ufc'faThw* 
Before  entry^  Ae  fiffer  of  his  whole  6lood  (hall  have  the  land,  as  dies  feiied 
heir  ♦  toher  brother,  and  not  the  brother  of  the  half  blood,  becauie  »»  poflcf- 
the  eldeft  brofhcr  had  the  pofejfton  cajl  on  hinty  by  courfe  of  law^  ^^^i!(x<^^ 
inA  the  freehold  alfo  was  in  him,  and  therefore  the  fifter  (hall  have  eftaiefor 
the  land,  as  heir  to  him,  and  not  tlie  younger  brother  of  the  half  '*^^^*jj[ 
Wood,  &c.    Kclw.  no.  pi.  31.  cites  it  as  adjudged,  8  E.  $•  jjlhwi^Md 

ihall  make  immediate  defcent  to  him  from  hia  father,  and  not  mention  his  brother,  and  yet  the 
cftate  was  in  his  elder  brother  to  grant  or  char^,  or  intitle  bis  wife  to  dower.  Trin.  11  Cir« 
U.K.    J(<cve v.- Malfter. 

18.  In  aifife^  if  a  man  har  ifliie  three  daughters  by  one  venter ^ 
and  one  by  another  venter,  and  dies  feifed  of  knd,  and  all  enters 
and  after  two  of  the  firfi  venter  die^  the  third  of  the  firft  venter 

ihall  be  heir  to  them^  and  (hall  have  their  two  parts,^  and  the  j 

fourth  fliaU  have  only  her  fourth  part,  as  before,  and  no  part  of 
the  two  parts  j  for  me  cannot  bo  heir  to  them,  becaufe  ihe  is  of 
half  blood  to  them.    Br.  Difcent,  pK  20.  cites  10  AiT.  27. 

IQ.  A  man  has  ifTue  a  fon  and  a  daughter  by  one  venter,  and  a 
Ion  oy  another  venter,  and  givies  his  land  to  his  eldefi  fon  in  tail^ 
the  father  dies,  the  fee  defends  to  his  eldeil  fon,  and  the  eideft 
fen  after  dies  without  heir  of  his  body^  and  by  all  the  Juftices  of 
C.  B.-  the  youngeft  fon  (ball  have  the  kmd,  and  not  the  daughter. 
The  reafon  feems  to  be,  becaufe  it  was  in  reverfion,  and  cannot 
veft  in  pofleffion  to  the  eldeft  fon,  during  the  tail.  £t  pojfejfio 
fratris^  ice*  hck  (brorem  cfie  hsredem,.  and  not  reverfio  fraeris. 

And 


5^3  IDcflintt* 

And  Thorpe  Jiiftke  cT  B.  R.  fiud»  that  die  daughter  fbM  Itete  it, 
nevertbelcft,  the  law  feeaas  to  be  contnurj.  Br.  Difcent,  pi.  13. 
cites  24  E.  3.  13. 

ao.  Land  was  taikd  hyfim  U  har^n  4tni  fime^  mmd  tig  betrs  ef 
tbi  fimt^  who  had  iJTut  two  frnt  kf  divirs  iMrofUf  and  diey  died» 
the  eldeft  (oh  entered  ahd  died  without  iflfue,  and  the  youngeft  of 
half  blood  brought  fcire  fiicias^  and  obtained  ;  for  poileffio  finitris 
or  fuch  like  de  feodo  fimplid  iacit  fororem  &  efie  haeredem^  and 
here  was  no  pofleffio^  quod  nota  bene.    fir.  Difcenty  pi.  14.  ekes 
24  E.  3.  30. 
tr.  Execa-       21.  Scife  fscias  upon  a  fine  that  was  levied  to  J.  land  A^  hi$ 
dt«Vc.-  ff^^  '*  '^'*  ^^  rmaindtr  t$  A.  in  foi^  the  baron  and  feme  iai 
The  pof.      iffiii  tf  fins  the  baron  died,  and  after  the  fimi  took  auothtr  hm-oit^ 
feflion  it      und  bad  igmt  anotbor  fin^  and  died,  the  tldtft  fin  ontond  mnd  ditd 
*hich"^      ur/Atfif/  i[fui^  and  the  biir  coUatoral  of  the  eldeft  fon  entered  as  in 
mkct  the    the  remainder  in  fee,  againft  whom  the  youngeji  (on  of  the  half 
*!i1a''^    i&^rf  brought  fitre  facias  to  execute  the  fee  Jimpte^  and  the  beft 
fihwiubier  opinion  was,  that  it  well  lay,  for  the /i*  pmple  was  not  executed  in 
Br.  Difcent,  the  eldeft  fon^  for  he  was  feifed  in  tail,  and  the />/  was  in  abeyance^ 
pi.  30.  citct  and  therefore  it  was  not  executed  in  him,  and  now  the  youngdl 
l.^c  citJT  '^'^  o^  ^^  ^^  blood  is  heir  to  A.  of  the  fee  fimple,  therefore  he 
3Mod.ft57.  fliall  execute  it,  and  37  E.  3.  Lib.    Affife,  4.  it  is  adjudged  for 
in  Cafe  of    the  youngeft  fon,  and  yet  the  eldeft  fon  by  feofiinent  might  havr 
<&owd6aT*    V^^^  ^he  fee  fimple,  or  charged  it,  or  forfeited  it  by  attainder  of 
felony,  but  yet  it  was  not  executed  in  him,  therefore  wholbever  is 
heir  to  the  anceftor,  when  die  fce^  falls,  he  (hall  have  execu- 
tion thereof,  quod  nota.    fir.  Scire  Facias,  pi.  126,  cites  24 
E.  3.  30.  62. 

22-  If  the  king  be  fetfed  of  land  in  lure  eororn^^  and  of  other 
land  by  purchafe^  oc  by  leafon  of  the  dutchy^  and  has  a  fon  and  a 
daughter  by  one  venter,  and  a  fon  b^  another  venter,  and  dies, 
the  eldeft  ion  enters  into  all,  and  dies  without  ifTue,  ther^  the 
voungeft  fon  fliall  have  the  one  land,  and  this  feemS  to  be  de 
jure  coronae,  and  the  daughter  fliall  have  the  other  land.  Per 
Moyle  Arg.  which  none  denied,  fir.  Difc^nt^  pi.  5.  cites  34 
H.  6.  34. 

23.  A  man  had  ifTue  «  ^11  and  a  diangbter  by  one  venter^  and 
three  daughters  by  another  venter,  and  enfeoffed  fowr  to  terform  bis 
willy  and  after  to  enfeoff  bis  beirs^  and  declared  his  will  and  died, 
[  584  ]  the  fin  diedt  the  will  not  performed^  and  by  the  Reporter,  the 
daughter  by  the  firft  venter  ihall  have  fubpccna,  to  have  execution 
^  the  eftate  of  the  land  of  the  feoffees,  for  the  will  is  no  impedi* 
ment  of  pofleffion  of  the  ufe  and  pofTeflio  fratris  of  the  nfi  ffacit 
fbrorem  efle  haeredem  to  the  ufe  of  the  fee  fimple.  Nevertbek^ 
^  quaere  if  it  be  poffeffion,  becaufe  the  Will  is  not  fulfilled,  never-^ 
itfielefs  it  is  faid  here,  that  the  taking  of  the  profits  of  the  land  in  nfi 
is  fuch  pofTeffion  by  the  brother,  as  (hall  nuke  the  daughter  of  die 
whole  blood  to  be  heir  as  bf  land,  but  the  one  and  the  odier  muft 
be  of  fee  fimple.  And  by  the  Reporter,  the  will  to  take  the  profits 
during  a  terms  is  no  impediment,  but  that  die  brother  has  good 
pofTef&on,  and  $  untra  of  a  will»  &c*  to  take  tbi  profits  for  lift% 

or 


.  tt  edier  eftate  cf  ftank-tenenent^  note  tlie  diffimnce,  for  /)&^ 
M#  fV  in  nature  tf  M  nvgrjkuy  and  the  other  mt*  Brr  Difcent, 
pi.  36.  cites  5  E.  4.  7. 

24.  Feoffees  are  ieifed  to  die  uTe  of  A.  who  has  41  ion  and  a 
daughter  hj  one  venter^  and  two  daughters  by  another  venter^  and 
makes  a  will  [and  derifes]  for  years  and  dies,  the  eideft  Ton  diet^*- 
within  the  years,  yet  the  daughter  (hall  be  heir  to  the  ufe,  for 
pejUiffiofrutrisj  &c.  antra  where  the  will  is  for  lifi,  Br.  Fcofiw 
mentt  al*  Uies,  pi.  33.  cites  5  £.  4.  7. 

25.  Oijiy  que  ufi  has  ifliie  a  Ton  and  a  daughter  by  one  venter,  ThtRfluU 
and  a  fon  by  another  venter,  and  dies.    The  eideft  fon  takes  the  fr.,^^^ 
peofitSy  and  dies,  without  ifiiie.    The  uie  fliall  defcend  to  the  mjrmim 
daughter,  as  fifter  and  heir  of  bim,  and  not  to  the  younger  fon.  j*ip>»j> » 
Arg.  D.  loi  b.  cites  5  E-  4-  7-  a-  "!X^^ 

of  other  hcrediumeou*    Co.  Lict.  &4.  b* 

Poflellio  frtlrit  cinnot  be  of  an  %ft  (though  it  was  formerly  held  oiherwife)  for  ooe  cannot 

be  poiTcflcd  of  ao  ufe,  tbojigh  one  may  be  fcifcd  to  an  ufe.    2  And.  146.    HiLl»  41  Eliz»  ia 

26.  In  trefpafs  the  defendant  faid^  that  J.  N.  was  feijrd  in  fet^ 
mnd  took  U  wife  J.  and  bad  iffue  the  wife  of  the  defendant^  and  A. 
died^  and  he  took  K,  to  wife^  and  bad  iffue  the  wife  of  the  plaintiff'^ 
and  died%  and  the  femes  entered^  and  the  one  married  the  plmntiff^ 
emd  the  other  the  defendant^  and  fo  they  held  in  common,  judgment 
fi  adio,  Ae  plaintiff' eonfeffed  the  bar,  and  faid  farther j  that  J.  N. 
badiffne  VK.  by  tbefecond  wife,  and  the  wife  of  the  plaintijff^  [^aid 
thatJJ.  N.  died^  andafier  IV.  the  fon  off.  N.  entered  as  fon  and 
beir^  and  was  foifodj  and  died  feifed  withostt  heir  of  his  body^  and 
tbi  wife  of  the  plaintiff  as  fifter  and  heir  of  the  whole  blood  en-- 
teredj  and  was  feifed  tiU  the  trefpafs.  PjjSot  maintained  the  bar 
abfi}ue  hoc,  that  W.  died  feifed,  and  the  ifhie  was  fuffered,  and  yet 
the]ft^a  of  the  brother  fuffites,  notwitMandhng  that  be  J&d  not  die 

feifed,  ana  feifina  fratris  ncit  ibrorem  eflfe  hsereden.  Br.  Traverfe^ 
per  &c.  {d.  108.  cites  15  £•  4.  a* 

a^.  If  the  £ffnfor  dies  feifed,  the  entry  of  the  diffeifee  is  tolled, 
but  if  the  heir  of  use  difftifor  endows  the  feme  of  the  diffeifer^  there 
^e  diffeifee  may  enter  into  the  land  afligned  in  dower ;  for  ^e  was 
in  by  her  baron,  and  not  by  the  heir^  and  fo  the  defcent  removed* 
Bn  Tenant  per  ic  Curtefy,  pi.  10.  cites  Litdeton  tit,  Defcents. 

a8.  Where  a  man  dies  feifed,  and  has  twofons  of  half  blood,  and  To  make 
the  eldefi  dies  before  entry  made  bv  him,  the  youageft  of  the  half  f^l^^f 
blood  fliall  have  the  land ;  igipi  nota  the  entry*    Br.  Difcent^  hadchoe 
pl.  5 1,  cites  Littleton  tit.  Fee  Sto«le.  »»*  b«  aa  * 

.  OMty,  ot 

«tb(r«aiul/r£^«uith«bfothcr.   Ar^,  Show.  1 40.    Ulcb.  ■  W.  *  IL- 

09.  Aiaemfen  HmU  defcend  to  tbe  brotii^r  of  the  half  blodd,  a^.4i* 
Ulcis  die  firil  hath  pcefented  to  it  in  his  life-time  \  but  if  he'  haa  c^^^uCT^ 
IpnTented  in  his  life*tioie,  then  it  (haU  defcend  to-the  next  heir  of  b.  s.  t.^ 
the  JiriireUMd.   Dod.  of  AdvowibiH  ai.  a^Vp^ 

i.  Aifiibetei^owfbiiiocreli.  Bi»2Mfccat,  pL^.  cites  $  H.7«^ 


S^S  2)fflECIIt»* 

30.  Rinnrj  hj  the  brother^  wiibiui  txeattiinj  n^  not  mad» 

tiie  fifter  to  be  heir ;  for  iiritfaout  execution,  he  has  not  poffdEon, 

and  fo  the  execution  makes  die  judgment  full  and  perfed.    Arg. 

PI.  C.  43.  bw    Mich.  6  £.  6.  in  Cafe  of  Wimbifli  v.  Tailboyes. 

A11d.31.pi.      31.  A.  has  a  fon  and  a  daughter  bv  one  venter,  and  a  daughter 

ForlnfhU   ^y  •"^^^  veuter,  and  he  makes  a  leafe  for  life  of  land,  without 

cafe,  the      nfifvifig  anf  nnty  and  the  father  dies,  and  the  reverfion  defcends 

cUim  U       to  the  K>n,  and  the  faid  fon  has  ijfue  a  fon^  and  dieSj  2nd  the  (ui 

fltbn^!^^      reverfion  defcends  to  his  iaid  ton,  who  dies  mthout  ifiiiei  and 

jeok.'fl4».    after  UBtifor  lift  Jies^  now  both  the  fifters  of  divers  venters  (hall 

p).t5.  Abd  have  mc  fame  land  as  heir  to  their  fiither^  and  not  the  fifter  of  the 

ihvThew    *''*  ^^^^^^  ^"'y*    ^*'  ^  Jufticcs  of  C.  B.    Ben.  143.  pi.  201. 

fljiby*     Mich.  7  Eliz. 

Kfleffio 
frit  ig,  that  every  heir  in  fee  fimplc  in  deaxfac  ought  to  onke  biaifetf  heir  to  him  who  Uft  d\ti 
ibfcd.    Jeok*  2^%.  at  the  cmi  of  pL  15. 

32.  A  copyholder  in  fee  has  iflue  a  daughter  and  a  fon  by  two 
venters ;  the  lord  commits  the  cufioify  of  the  land^  and  of  the  fen^  to 
the  mother^  who  takes  the  profits,  and  the  fon  dies  h^m  anj  ai" 
oaittancei  this  cop]diold  was  ordered  alfo  for  the  heir  coUtteral 
againft  die  fifter  of  the  half  bloody  becaufe  the  motber*s  poffiffie» 
ferveth  for  the  fon.    Gary's  Rep.  8.  cites  12  Eliz.  D.  291* 

33.  Two  daughters  by  two  venters  enter  after  death  of  their 
father,  and  take  the  frofits  jointly  feveraJ  vears  of  a  QOffbxAi  cftatc 
before  any  admittance  of  die  lord  ;  eldeft  dies  without  ifiie.  Per 
2  Juft.  The  pofleffion  aforefaid  is  fufficient^  without  any  ad- 
mittance^ to  make  the  collateral  heir  inheritable,  and  it  was  or- 
dered by  the  Lord  Keeper  accordingly.  D*  291.  b.  pi.  69* 
Trin.  12  Eliz.  Anon. 

4Le.t>5.  34.  A.  feifed  of  land  in  fee  has  two  daughters  hy  fivtm 
ti\^^  watfrri,  B.  die  eldeft,  and  C.  die  yomigeft;  he  devifes  a  mity 
tficS.C.— *  of  ^  fi^<l  l*n<J  '♦  ffts  wife  for  feven  years^  and  that  B.  in  Se  m- 
Aod.47.pl.  ritagii  Jhall  enter  into  tie  other  moiety,  A.  dies,  bis  %jj^etntm 
V 'iS^'  and  educates  the  daughters ;  5.  enters  with  her  hujbani  intt  the 
^nn!['^  '  ^'4rr  moiety  \  C.  Mes  without  iJfue  %  the  heir  of  the  whole  blood 
Eii«.s.c.—  of  C.  ihall  have  her  moiety.  For  die^^^^Ji  rf  the  mother  fir 
Benai.t64.  yj^^„  ^^^^,  ^^,  ^^  ^^i  poffeffwn  in  C.  and  if  the  wife  had  not 
5liomS. c.  entered  at  all,  the  entry  of  B.  aldioug^  of  half  Uood  only,  vmid 
and  cttn  have  given  poffeffion  to  C.  Adjudged  in  both  Benches,  Jcnic.  ^4^ 
^^^.f  pi.  *5.  crxlif^  D.  342.        ^  .^ 

Borrottgbi  S.  P.  adjudged  accordingty)  bocaufe  it  wu  ■gaiaft  the  intent  and  mind  of  tbe  de^twit 

by  the  worda  of  the  will  at  it  appears. . — But  palm.  373.    Dodcri4ge  faid,  that  if  ope  j>«  "*• 

daughtera  ai^d  devifea  all  hia  land  to  one  bf  them,  Ihe  ukea  all  by  the  devife  and  nothing  by  tnr 
*  delceai ;  for  her  title  ia  istire.    A«d  ice  JUadtag  v.  JloyiffQ  acoordiagly. 

35.  The  bufland  is  feifed  in' right  of  his  wifi  of  certain  «»/; 
ternary  lands  in  fee^  aAd  he  and  hit  wtfe^  hy  licence  of  the  wro, 
•  make  a  leap  for  years  hy  indenture^  rendering  renty  have  tfii^t^ 
daughter Sy  and  die  hujband  dies ;  the  wife  takes  anoihef-h^'p 
and  they  have  ijftie  a  fon  a)td  a  daughter^  the  hujhand  aniwftd^h 
the  fon  is  admitted  to  the  reverfion,  ami  dies  without  ijfue\  aiw/J 


Dettent  s^st 

KlanwDod  that  reverfion  {hall  idcend  to  all  the  daughters,  fk>N 
withftanding  the  half  blood,  for  the  ifiaU  for  years^  which  is  made 
hy  indenture  ty  licence  ef  the  hrd^  is  a  demije^  and  a  leafe  according 
U  the  common  lawy  ana  according  to  the  nature  of  the  demife  the  pof-* 
fefjpenjhall  be  adjudged^  which  pofleffion  cannot  be  iaid  pofleffioQ  of 
the  copyholder,  for  his  pofleffion  is  cuftomanr,  and  the  other  is 
mere  contrary,  therefore  the  pofleffion  of  one  mall  not  be  the  pof« 
feffion  of  the  other,  therefore  there  (half  be  no  pofleffio  fratris  in 
lihis  cafe ;  but  if  one  had  been  the  guardian  by  cuftom,  or  the  leafe 
had  been  made  byfurrender^  there;  the  Hfter  of  the  half  blood  (houid 
not  inherit.  And  Mead  faid,  the  Cafe  of  the  Guardian  had  been 
adjudged.     4  Le.  38.  a.  103.    Mich.  17  Eliz.  C.  B.  Anon. 

36.  Devifee  for  years  enters^  that  will  make  a  pofleflio  fratris* 
Jenk.  242.  pi.  25.  cites  D.  342.  [a.  b.  pi.  54.  Trin.  17  £liz. 
Anon*] 

37.  Demefnes  of  a  manof  extend  into  two  counties^  the  eldeft  fon  T  c86  1 
enters  into  tne  demefiie  in  one  county  only,  and  takes  the  profits  in 

one  county  only,  and  dies  without  ifliie,  his  fifter  of  die  whole 
blood  (halL  ha^e  and  inherit  the  demefnes  and  fervices  whereof  her 
brother  was  feifed,  and  her  brother  of  the  half  blood  the  reft.  Per 
Manwood  J.  Le.  265.  pi.  355.  20  Eliz.  C.  B.  in  Bracebridge's 
Cafe. 

38.  The  ♦  pdfleflion  of  a  f  termor  foryearsj  is  the  pofleffion  of  •  J«ik.t4<. 
him  in  remainder.  Per  Yelverton  J.  4  Rep.  23.  b.  Trin.  26  ^*^V^^{J* 
£liz.  B.  R.  m  Clerk  and  Pennyfeather*s  Cafe.  j^'codb. 

46.  S.  p.— 

If  a  man  hat  a  foa  and  daughter  by  ooe  veoter  and  ihaket  a  leafifir  years  and  did.  the  eldeft 
brother  diet  during  the  term,  thii  it  no  impediment  of  pofleffion,  but  that  the  cldeft  d«uf;hier  of 
the  whole  blood  (hall  be  heir  to  biin.  Br.  Oifccat,  pi.  36.  cites  5  £•  4-  7.  ■  -Co.  Liu.  t  a.  a. 
(k)S.P.aiidciietS.C.  r    o  o      ^  o 

39.  There  ihall  be  pofleffio  fratris  of  a  copyhold  before  ad-  J*»«»*  t«w, 
mittance,  laid  per  Wray  Ch.  J.  to  have  been  fo  adjudged  lately,  flp^^fh"' 
4  Rep.  23.  b.    Trin.  26  Eliz.  B.  R.    Clerk  v.  Pennyfeather.        feiGn  givea 

to  bit  an- 
ccflor  it  fuficient  for  himand  all  hit  beirt.    D.  191 .  b.  69.  tnd  to  Marg.  23  Eliz.    Holmes  y.  Fane. 

40.  If  a  gift  be  to  4-  and  the  heirs  of  his  hody^  and  he  has  iffiic  a  S.P.tndtht 
fon  and  a  ^ghter  by  one  venter,  and  a  fon  by  another  venter;  j/ between 
A.  dies  \  the  eldeft  fon  enters  and  dies  \  the  youngeft  fon  {hall  in-  fetjimfU 
herit  fer  fomam  doni;  for  he  claims  as  heir  of  the  body  of  the  •n6/ei/a//. 
donee,  and  not  generally  as  heir  of  his  brother.    3  Rep.  41.  b.  ^l^^^ 
Hill.  34  Eli«.  B.  tU  in  Ratcliff's  Cafe.  37  ajl  &^ 

41.  If  a  man  has  iflUe  two  fins  by  divers  venterSy  and  the  elder 
purchafes  lands  in  fee  fioiple,  and  dies  without  ijfue^  the  younger 
procb«r  ihall  not  havf  the  land,  bat  the  imde  of  the  elder  brother, 
or  fome  other  his  next  coiifin  fhalt'  have  the  (ame,  becaufe  the 
younger  brother  is  but  of  half  blood.    Litt.  S.  6« 

4a«  If  a  man  has  iffueafen  and  a  daughter  by  one  venter^  ands 
fon  by  another  venter,  wadthefon  &f  the  firfl  venter  purcbeijes  land 
in  feoj  and  dies  without  ijfiuj  the  fifter  ihall  have  the  lamiby  de* 
icent  as  heir  to  her  brother,  and  not  the  yoonger  brother,  for  that 
die  fifter  is  of  the  whole  blood  of  her  dder  broth€r«   Utc  S.  ^. 

U  u  a  43*  If 
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43.  If  there  be  two  brothers  by  divers  ventersj  and  the  eUer  is 

felfed  of  land  in  fee^  and  dies  vntbeut  ijfuey  and  his  uncle  enter's  of 

next  heir  to  him,  who  aVo  dies  without  ijfue^  now  the  youneer 

brother  may  have  the  land  as  heir  to  die  uncle,  for  diat  he  is  of  |he 

^ole  blood  to  him.    Litt.  S.  8. 

44*  If  lands  are  given  to  a  man  and  his  wife  and  the  heirs  of 
their  two  bodies,  the  remainder  to  the  heirs  of  the  hutband,  and 
thev  have  iflue  a  fon  and  the  wife  dies,  and  he  takes  another  wife 
ana  has  iflue  a  fon,  the  father  dies,  the  eldeft  fon  enters  and  dies 
without  iflue,  the  fecond  brother  of  the  half  blood  (hall  inherit  \ 
becaufe  the  eldeft  fon  by  his  entry  was  not  a&ually  (eifed  of  the 
fee  fimple,  being  expefibmt,  but  only  of  the  eftate  in  tail.  And 
the  rule  is,  that  poflfdCb  fratris  de  feodo  fimplici  i^it  (brorem  efle 
hxredem,  and  here  the  eldeft  fon  is  not  poflefl[ed  of  the  fee  iimpley 
but  of  the  eftate  tail.  '  Co.  Litt.*  14.  b. 

45,  If  ^^  father  makes  a  leafe  for  yearsy  and  the  lejfee  enters  and 
diesy  the  eldejtfon  dies  during  the  term  before  entry  or  receipt  of  rent  j 
die  younger  fon  of  die  half  blood  fhalf  not  inherit,  but  die  After  \ 


fofi 

After  of  the  whole  blood  is  to  be  lieir.    Uo.  JLitt.  15. 

46.  If  the  eldejl  fen  enters  and  gets  an  a^kutl  poffeffkn  tf  the  fe9 
fimpley  yet  if  the  wife  of  the  father  be  endewed  of  the  third  party  and 

£  587  5  the  eldejl  fon  diesy  the  younger  brother  (hall  have  the  reverflon  of 
this  third  part  notwithftanding  the  eldeft  brodier's  entry,  becaufe 
his  actual  feifin  which  he  got  thereby  was  by  the  endowment  de* 
feated.    Co^Xitt.  15.  a. 

47.  But  if  the  el^  fon  had  made  a  leafe  for  lifey  and  the  lejj[ee 
'    ed  tl 


bad  endowed  the  wni  of  the  father,  and  tenant  in  dower  had  £ed^ 
the  daughter  fhould  have  had  the  reverfion,  becaufe  the  reverfion 
was  changed  and  altered  by  the  leafe  for  life,  and  the  reverftpa  is 
now  expedhint  on  a  new  eftate  for  iife«    Co.  Litt.  15*  a* 

48.  Half  blood  is  not  refpefled  in  eftates  in  tail.  9ecaufe  that 
the  ifliies  do  claim  in  by  defcent,  per  formam  doni,  and  the  IfTue  in 
tail  is  ever  of  the  whole  blood  to  the  donee.    Co.  Litt.  15.  b. 

49.  If  a  rent  or  an  advowfon  defcends  to  the  eldejl  fin,  and  he  dies 
before  he  has  feifin  of  the  rent,  or  prefents  to  the  church,  the  rent 
or  advowfon  Jhall  defend  to  the  yeungeft  fony  for  that  be  muft  make 
himfelf  heir  tohis  father.     Co.  Litt.  15.  b. 

50.  The  like  law  is  of  officesy  eourtSy  tiberiieSy  franchifes^  eem-- 
mons  of  inheritancoy  and  fuch  like.  And  this  cafe  differs  from  ^e 
cafe  of  the  tenant,  by  the  courtefy,  for  there  if  the  wif&  dies  before 
die  rent  day,  or  that  the  church  become  void,  betafifetbere  was 
1)0  laches  or  default  in  him,  nor  poflibiUty  to*get*ferfin,  the  law  iti 
lefpe^l  of  the  ilTue  beg^tteh  by  him  will  gfre^hn  an  dftate  by  the 
courtefy  of  England.  But  the  cafe  of  the  defcbnt  to  the  voungeft 
fon  ftands  upon  anodier  reafon^  viz.  to  make  lihnfelf  heir  to  mm' 
that  was  laft  aAually  feifed,  as  hadi  beenlald.    Co.  Litt.  15. 'b.- 

51.  Pofleflio  fratris  holds  not  of  lands  of  the  poffijfions  of  the  . 
crowny  nor  half  blood  is  no  impediment  to  me  defcent  of^  Ae  laods 
of  the  crown,  as  it  fell  out  in  experience  after  the  death  oTE*  6« 
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to  Queen  Mary,  and  from  Q.  Mary  to  Q.  Ellz.  both  which  were 
of  the  half  blood,  and  yet  inherited  not  onlv  the  lands  which  £•  6. 
or  Q.  Mary  purchaTed,  but  the  ancient  lanas,  parcel  of  the  crown 
alfo.    Co.  Litt.  15.  b. 

.52.  If  the  elder  brother  grants  the  reverfion  (expc£bnt  upon  a 
/r^ehoU)/or  Ji/ty  it  (hall  czixtt  pofTeffio  fratris.    Co.  Litt.  191.  b. 

53.  In  cafe  of  two  fons  or  daughters  by  diverfe  venters  and  a  Aad.3t.pi 
remainder  or  r ever  lion  is  purcha/ed  by  the  father  upon  e/late  for  74*  .**>f*>« 
life^  where  the  father  diesy  living  lejfee  for  life^  and  the  elaejlfon  or  awIo*  s.  P. 
daughter  die  living  lejie^  half  blood  (hall  inherit ;  for  in  this  cafe  — Bcndi. 
the  claim  is  from  the  father.     So  where  father  is  feifed  in  fee,  and  M3S.P.— 
cldeft  fon  after  the  death  of  his  father  dies  before  entryy  the  vounger  s^pftmea 
fon  of  the  half  blood  (hall  inherit.     Othcrwife,  if  the  fatoer  made  per  bmnet 
leafe  for  yearsy  and  ledee  entered,  or  had  purchafed  remainder  or  ^'r«  ?•** 
reverfion  upon  ejiate  for  years^  and  le(ree  entered,  the  half  blood  MiJtter!^* 
ihall  never  inherit ;  for  po(re(non  of  this  lefTee  ferves  both  where 
the  eldeft  fon  furvives  the  father,  being  of  half  blood  to  the 
younger  brother,  and  dies  before  entry,  the  youngeft  fon  (hall  in* 
heritthe  land  of  the  father.    The  law  is,  in  cafe  of  po(re(Ho  fratris, 
for  the  fifter  of  the  whole  blood  to  be  heir  to  her  brother  before 
the  younger  brother  of  half  blood.     The  reafon  is,  every  heir  for 
fee  fimple  in  deme(he  ought  to  make  himfelf  heir  to  him  who  laii: 
died  feifed.     Jenk.  242.  pi.  25. 

5+.  A.  has  ijfuey  B.  a  fon^  and  M.  a  daughter,  by  one  venter.  Hob.  iso. 
and  N,  and  O.  daughters  by  another  venter,  and  C.  a  Jon  ly  a  third  Pp*^^' . 
venter,  and  devifcs  all  his  land  to  his  wife  durante  viduitatey  and  ,d  for  {'he'* 
dies,  the  wife  enters  into  all.     B,  before  actual  entryy  dies.     Ad-  iiiter. 
judged,  the  will  was  void  for  a  third  part,  and  that  the  entry  of  the 
wife  into  all  made  her  fc^ifed  but  of  two  parts  and  in  common  with 
her  fon  of  the  third  part  and  that  the  entry  of  the  wife  (hall  vcd 
fuch  polTeffion  in  common  in  the  fon  of  the  third  part  as  (hall 
make  po(reffio  fratris  in  him  for  his  fifter  of  the  whole  blood  to  [  5^^  J 
inherit  after  the  younger  fon.     Mo.  868.  pi.  12OX.    Trin,  12 
Jac.  C,  B.    Small  v.  Dale. 

!  55.  If  a  rent  fervice  becomes  rent  feci,  there  fhall  be  a  pofTcilio 
fratris.  Jo.  234.  Pafch.  7  Car.  B.  R.  in  Cafe  of  Faulkner  v. 
Bellingham. 

56.  l*he  Court  inclined  that  the  receiving  rent  by  reverfion  on 
ejiate  for  life  doth  not.make  a  pofle(rio  fratris.  Allen,  89.  Mich. 
24  Car.  B;  R.  in  Cafe  of  Amys  v.  Cowley. 

57.  The  defcent  between  brothers  differs  from  all  other  collateral  Tliougli  ihm 
defcents  whatfoever  \  for  in  other  defcents  collateral  the  half  blood  i'J^;*"„^' 
doth  inherity  but  iii  a  defcent  between  brothers  the  half  blood  doth  of  the  haff 
impede  the  defcent,  which  argues  that  the  defcent  is  immediate,  blood  to 
The  uncle  of  the  part  of  the  fether  hath  no  more  of  the  blood  of  JJj!*J^|jr®' 
the  mother,  than  the  brother  of  the  fecond  venter.    The  brother  yet  there 
by  the  fecond  venter  hath  the  immediate  blood  of  the  father,  which  ''  fofiiu 
the  uncle  (viz.)  the  father's  brother  hath  not,  but  only  as  they  Jf^-^JJ/^^e 
meet  in  the  grand&the r.    The  brother  of  the  ba^  blood  is  nearer  node  it  not 
of  blood  than  the  uncle,  and  therefore  Jhallbe  pre/erred  in  the  ad-  only  more 
nanijlration.    And  fo  it  hath  been  refolved  in  5  £•  6.  ia  Brown's  JJJJJ^ 

U  u  3  Cafe^ 


588  IHSunt^ 

the  blood  Cafe,  and  though  the  book  of  5  £•  6.  Bn  AAnsmftration,  4.7. 
noil'c^of'fhe  ™ftaJ^^  *«  law  in  preferring  the  brother  of  the  half  blood  before 
mother's  the  mother,  yet  it  hath  been  right  in  the  cafe  of  a  competition  be- 
biood,  oer  tween  him  and  the  uncle;  mi  yet  the  uncle  is  frefirrti  in  the. 
ofth!?R^  A/c#ii/  before  the  briber  rf  the  half  bloody  and  the  reaton  is,  heeen^t^ 
who  faid,  that  is  a  mediate  defcenty  mediante  patrei  but  the  defcent  t$  the  br^ 
that  our  tbgr  muft  be  immediate  if  at  all^  and  therefore  the  halfblood  impedes 
{JJ'^JJI^^^.  it.  Again,  it  is  apparent,  that  if  in  the  line  between  brother  the 
ti9mj^mtb€  law  took  notice  of  the  father  as  the  medium  thereof,  die  brother 
tmnm  latv,  and  brother  by  the  fecond  venter  fhould  rather  fucceed  the  other 
A^moed  brother,  becaufe  he  is  heir  to  his  father ;  therefore  in  a  defeent  *f- 
the  degrees  tween  brothers  the  law  refpeHs  only  the  mediate  relation  of  the  bro* 
of  relstion  fhers  as  brothers^  and  not  in  reheH  of  their  father^  though  it  is  true, 
ihe*mimbeT  ^*  bofoTO  or  foundation  of  their  confanguinity  is  in  the  lather 
of  difpen-  and  mother.  Vent.  424.  Pafch.  16  Car.  2.  in  Cam.  Sacc.  in  Cafe 
fatiooifrom  of  ColHngwood  V.  Pace. 

Rome,  but  ** 

the  eomputatioB  by  the  civil  law  U  othcrwife.    s  Wos's  Rep.  667.    Mich.  1734.  in  Ctfe 

of  Cowper  v.  Earl  Cowper. 

• 

Mod.  ii<n       j8»  Admittance  of  f articular  tenant  for  years  of  copyhold  land 

•djode^  is  admittance  of  him  in  remainder  in  fee  to  make  a  pofleffio  fratris. 

^Veou  Adjudged.    2  Lev.  107.    Trin.  26  Car.  2.  p.  R.    Blackburn  v. 

t6o.  Bat.  Graves. 

snore  V. 

Gravrs,  S.  C.  adjudged.    ■      ■  3  Keb*  163.  pl*/i«  S.  C.  adjornatur.— «-Ibid.  329.  pi.  t^* 

Blackboiougb  v.  Graves,  S.  C.  adjudged. 

F»o.R.ai6.  5g,  Sejfin  of  an  ejlate  tail  will  not  make  a  pofleffio  fiatris  of  x 
Car?a.*  Ed-  ^^^^fi^^  exfe£lant  thereupon.  Arg.  Show.  245.  Mich.  W,  and 
warda'v.  M.  in  Cafe  of  Kellow  v.  Rowden.  Fin.  R.  2|6,  Trin.  I7 
M^f!'    s   ^af •  *•    Edwards  v.  Allen, 

Webb  and 
Shower,  S.  P. 

♦[589} 

iwtu  Rep.  60.  Ejeftment.  D.  fcifed  in  fee  j^ccording  to  the  cujlom^  which 
muAimV  '^^  fi^  '^"^^  ^^  dejcend  to  the  younger  fon^  and  the  wife  to  have  an 
The  Court*  ejlate  during  her  life.  The  father  bad  ijfue  a  fon  at  one  venter^ 
gave  judg.  and  another  by  another  venter  j  the  father  dies,  the  wife  enters,  and . 
pU?niS,  *^".  *«  youngeft  fon  dies  without  iffue.  i.  Whether  the  inters 
and  Holt  mediate  eftate  of  the  wife  fo  broke  the  defcent  from  the  younger 
delivered  fon,  as  to  make  the  cider  fon  of  the  half  blood  to  the  younger  m- 
of  hXr  ^^\^^^^  of  inheriting.  Per  Powell  J.  this  cuftomary  eftate  for 
tbren,  viz.  life  he  compared  to  the  cafe  of  the  freehold,  which  hindered  the 
*w*ft**f  defcent  of  the  demean  and  freehold ;  and  the  Court  fecmed  to  in- 
t^as  in  of  ^^^^^  ftrongy  to  conftrue  the  defcent  according  ♦  to  the  common 
the  fee  law.  Sed  adjornatur.  j  i  Mod.  98,  99.  Mich«  5  Ann.  B.  R. 
Cmple,  for  Brown  V.  Dyer. 

there  wa»  ' 

no  admittance  upon  ihe  Turrender  which  was  made  4  Car.  1.  and  therefore  the  furmder«fr  did  • 
continue  feifed  Is  he  was  belbre.  F^weil  faid,  there  could  be  no  admitunce  by  implication ; 
to  the  fecond  point  he  faid,  that  the  wife  having  this  cuftomary  fr<«hoId  after  the  death  of  her 
ahildren,  and  ihe  dying,  then  the  eldeft  fon  fliould  uke  as  heir  to  the  father  according  to  eftate  at 
common  law ;  and  he  faid,  where  the  ciiftom  is  doubtful,  it  is  tbe  beft  way  to  foUow  the  nilei  oi 
the  common  laW|  as  this  Court  did  in  the  Cafe  of  Clemeau  jr.  Scodamore, 

6x.  Two 


©efftnt;  sh 

6i.  Tifo'  daiigbtirs  by  a  firfi  Vittier  being  Acir  heirs,  on  the 
death  of  their  father  their  ftep^mftber  enters^  takes  the  profits,  held 
courts  in  the  name  of  die  daughters  as  heirs  at  law,  cut  down 
timber  for  maintenance,  and  three  nuntbs  after  a  fon  is  bom^  who 
lived  about  nine  mondis  and  died.  It  feems  the  pofleffion  of  the 
mother  ihall  be  fuch  a  padeffion  of  the  fon  as  to  carry  the  eftate 
from  the  daughters  to  the  heir  of  the  fon.  But  Ld.  Cowper 
thought  it  a  cafe  of  fo  much  compaflion,  that  he  faid.he  would 
give;(the  plaintiff,  hcit  of  the  infant)  no  relief  (as  to  the  removing 
terms  for  years  kept  on  foot  by  the  daughters  though  the  trufls 
were  fatisfied,  by  which  terms  the  plaintiff  was  hindered  bringing 
cjeftments  at  law)  unlefs  it  fhould  appear  that  the  daughters  were 
otherwife  provided  for,  Ch.  Pret.  280.  pi.  225.  Pafch.  1709, 
Whitcomb  v.  Whitcomb* 

62.  A  reverjipn  in  fee  expeHant  on  an  efiate  fir  lifi  \%  not  fuf- 
ficient  to  make  a  poffeffio  fratris  to  exclude  the  iffue  by  a  fecond 
venter.  Certified  by  the  Juflices  (^  C.  B.'  Mich.  17 12.  on  a 
point  referred  by  the  Matter  of  the  Rolls  for  their  opinion  \  Mich, 
II  Ann.  in  Cafe  of  Rawlegh  v.  Holland. 

(L)    To  the  Half  Blood. 
Of  what  Efiate. 

[i.    AN  ijiate  tail  may  defcend  to  die  half  blood,  notwith-  •Br.Dtf- 

x\  (landing  an  aSual  feifm  in  the  half  blood  before,  for  ^°**|'J*' 
there  he  comes  in  by  the  flatute  de  donis,  and  lb  as  heir  to  the  !L3*R'ep.' 
donee.    •  37  Aff.   15.  adjudged.    3a  E.  3.    Defcent,  8.  ad-  41.  b.  in' 
judged.    19  E.  2.    Quare  Impedit,  177.]  '  Cife^sTk 

and  this  is  the  reafoa  why  Littleton  faysi  that  poITcflio  fratris  de  fcodo  fimpUci  facit  feforem  eiSr 
haeredem. Co.  Liii.  15.  b.  S.  P. 

[2.  But  an  ejiate  in  fie  ihall  not  defcend  from  him  that  is  ac-*  ^  Br.  DiC 
tually  f«ifed  in  demefne  of  the  efiate  to  his  brother,  fifter,  or  coufin,  ^^  c^** 
of  the  half  blood,    f  37  AfT.  15.  admitted.    %  40  A.  6.  adjudged.]  %  M%rtdan^ 

erfioriy  a 


mMM  sgaiftjf  a 

heir,  and  it  wtfomm 


r  0f  dying  feifed jf  her  ance/er,  th€  tenant  pleaded  that  the  fUhtlff  h  m^t  next 
.  .^  id  that  the  ancejtw  had  a  font  and  thh  feme  tenant  daughter  h^  one  venter^ 
and  thh  ftaimtiff  fon  hy  another  venter,  and  died  feifedt  and  the  tldefifon  entered  and  died  tui/hont 
ijfne,  and  hit  daughter  nmv  tenant  entered,  and  now  all  the  pointx  cf  the  ^rit  It  found  for  the 
fiaintiffvtha  it  now  heir  of  hit  father,  Ike.  But  becaurc  Xhtfjer  tenant  to  the  heir  of  the  ^hola 
hlood  ha*  the  land,  therefore  notwithftanding  the  plaintiff  ^at  barred.  Br.  Verdid,  pi,  77.  ciica 
4«  Ait  6.— Br.  Veidifi,  pi.  101  •  cites  S.  C.  Br.  Mortdanceftor,  pi.  47.  cites  S.  C. 


3.  The  brother  nmft  be  in  aSfual  poffeffioni  for  pofleffio  efl 
quafi  pedis  pofitio.  2dly,  De  fiodoJinMieij  exclude  eftates  in  tail. 
3dlv,  Facit  fororem  efle  haeredem.  bo  as  foror  eft  h«res  fiuSta ; 
and  therefore  fome  aA  mnft  be  done  to  make,  her  heir,  and  the  [  59^  ] 
youngefl  fon  is  haeres  natus,  if  no  2&  be  done  to  the  contrary. 
And  albeit  the  words  zxt  facit  firorem  ejjt  heeredem^  yet  tbisv^r- 
iendi  to  the  iffue  of  the  fifitr^  &c.  who  fhall  inherit  before  the 
punger  brother.    Co.  Lilt.  ij.  b. 

•     U  u  4  4.  Dignities 


59^  JCHItUUL 

s  ^  42«      4*  Dignhiis  ^^mnof  Ho  other  ppflsffion  eaa  be  M  but  fiicfr 

lotimiiy*  •*  defccnd  (as  to  be  a  duke,  BMrcpiis,  carU  ▼ifcount,  or  baron)  to 

«  by  the  Re.  ^  m2n  uid  hi^  htit^  there  can  ig  n9  fofiffioH  rf  tl^  h^^^ 

^h'^r"  ^^ ^^^^  '*  iVf A#rf<»  but  the  younger  brother  being  heir  (t^  lidfe- 

RLcliff^  ^^  ^^}  ^o  A<^  ^ther»  ihail  inl>eht  the  digntty  inhemie  to  the 

c«fe, —  blood,  as  heir  to  htm  that  vwfirft  created  noUe.  Co.  Litt.  ic.  b. 

Cro.C.6ot.  •  ^  . 

p],  4*    Hill.  |6  Car,  S.  P.  wu  moved  ia  parlUmcst,  uid  relblved  iccordiagly  by  ill  Uic  Jiillicct* 


(L*  z)    To  take  away  an  Entry. 
In  what  Cafes* 

I.  TT  feems  that  a  tiJurpatUn  within  the  year  cannot  be  an  i»ecr«- 
'L  ruption,  and  a  defcent  cannot  toll  entry  of  the  lord  who 
enters  for  mortmain ;  for  he  has  no  right  of  entry,  but  only  a  tide 
of  entry,  which  may  be  taken  any  time  within  Ae  year.*  Br. 
Puare  Impcdit,  pi.  40.  cites  18  £.  3.  I2i. 

^9  If  a  man  ivies  a  fine  and  after  dtesfeifed  hefere  executien^  vet 
the  tiTSj  of  the  conufee  upon  the  heir  is  lawful,  as  well  after 
the  yearW  within  the  year>  e  contra  of  re-entry  and  dying  feifed 
after  execution  had.  Bt.  Difcent,  pi.  46.  cites  33  £.  3.  and 
Fitzh- Title,  4.  ana  JAt 

^•  But  if  a  man  enters  2f(ion  the  tenant  pending  the  writ  and  diee 
feijedj  and  the  demandant  recov^Ts^  yet  the  recoveror  cannot  enter 
upon  this  defcent,  and  yet  the  tenant  and  his  feoflFee  fliall  be  bound 
notwithftanding  the  dekent  in  them,  for  they  are  in  the  per,  contra 
of  the  difleifor  i  for  it  is  admitted  to  be  an  entry  without  title,  for 
otherwife  it  (hould  abate  the  writ  Br.  Diicent,  pi.  46.  cites  33 
£•  3.  and  Fitzh.  Title,  4.  14. 

4.  Where  a  man  has  ijjke  twefons  and  dies  fiifii^  the  elde/i  fen 
heing  hejond  fea^  and  the  pungejtjyn  enters  and  dies  fe^sdy  and  fo 
ie  the  frurtb  degree^  and  the  eldejt  dies  and  his  ijpu  te  thefmentb 
degree^  and  the  ether  continues  for  eighty  year Sy  and  the  iilue  who 
came  of  the  elded  fon  enters,  his  entry  is  lawful  by  reafon  of  the 
privity  of  the  blood;  per  Wichenham  and  Tankerville^  quod 
nullus  negavit.  But  e  contra^  if  the  eldeft  had  entered^  and  the 
youngeji  had  dtffelfed  him  and  Med  feifidy  the  entry  {ball  be  tolled* 
Note,  a  diverlity,  for  in  the  one  cafe,  where  the  eldefi  don  net 
enter^  the  youngift  has  colour  as  heir ;  contrary  where  the  ddeft 
does  enter.     Br.  Entre  cong.  pL  6.  cites  40  £.  3.  24* 

5.  A  defcent  within  the  year  after  alienation^  in  mortmaift  does 
Oot  take  away  the  entry  witUn  the  year,  for  it  is  anfy  title  of  entry^ 
and  not  right  of  entry ;  for  upon  right  of  entry  he  may  bavoair 
a&ion.    Br.  Entre  cons.  pi.  13.  cites  47  £.  3.  ii. 

.  6.  If  a  baftard  purchafes  in  fee  and  is  dijeifed^  and  die  dijp^ 
gives  in  tail  by  fine  the  remainder  ofuer  in  fee^  the  tenemt  in  taU  eun 
without  ilfae^  and  he  in  remainder  entj^rSy  there  the  entry  of  the  dif*' 
feifee  is  kwful*    Br.  Entre  c^ng.  pi.  17.  cites  3  Bia  2. 

,  7- If 


.  7.  If  an  tf^nt  Hi  «r  dijiifir^  and  another  man  £ffiifes  and  diet 
jiH^d^  and  bi%  heir  is  in  by  dejcentj  the  entry  of  the  firft  difleifee  is 
taken  *  away  j  ^«/  if  the  in/ant  enters  or  recovers  the  firft  difleifee 
may  enter,  and  fo  fee  thai  the  entry  of  one  (hall  give  advantage  to 
a  ftranger.    Br.  Entre  congeable,  pi.  38.  cites  4  H.  6.  2.  3. 

8.  If  J.  ef^eeff'  a  man  upon  condition^  and  the  feoffee  is  dijfeifed^ 
and  the  heir  of  the  dijjiifor  in  by  defcent^  or  the  f^eoffee  makes  a  feoffs 
ment  over  and  the  heir  of  the  fecond  feoffee  is  in  by  defcent^  yet  J. 
uay  enter  upon  the  ddTcents  for  the  condition  broken,  for  fuch 
delcent  does  not  take  away  my  entry  j  for  I  have  no  other  re^ 
medfj  nor  no  zSdon  but  only  entry  ^  per  Newton.  Br.  Entre 
cong.  pi.  34*  cites  21  H.  6.  17. 

9.  But  where  ny  tenant  for  life  aliens  in  fee^  there  I  may  have 
an  adion ;  for  there  if  a  ddcent  be  had  I  cannot  enter,  but  am  put 
to  my  a&ion  $  quod  nota.  'Per  Newton.  Br.  Entre  cong.  pi.  34^ 
cites  21  H.  6.  17. 

10.  In  trefpafs  the  defendant  jujftified^  inafmuch  as  W.  was  feifed 
Mr  fee  and  leafed  to  one  Alice  at  willj  by  which  he  as  fervant  o/jf. 
ana  by  her  command  entered^  Sec.  and  gave  colour,  to  which  the 
plaintiff  laid  that  S,  was  feifed  and  diedjeifedy  and  the  land  defcended 
to  the  plaintiff  as  eoujin  heir^  and  Jhewed  how^  by  which  he  entered 
and  was  feifed  till  the  defendant  did  the  trefpafs^  &  adjoumatur. 
Br.  Tides,  pi.  42.  cit^  33  H.  6.  49. 

11.  Defcent  to  J.  N.  as  heir,  where,  the  king  has  titUy  does 
not  toO  his  entry;  per  Littletm.  Br.  Difcent,  pL  60.  cites  35 
H.  6.  37. 

12.  If  a  man  recovers  againft  another,  and  after  there  are  three  If  •  ""•• 
or  four  defcents  before  his  entry,  vet  he  may  enter  upon  the  de-  l^!^^t 
fi:ent%  becaufe  the  recovery  binds  tie  bbod  and  dijprovos  the  title  of  by  judg.' 
the  tenant.    Br.  Difcent,  pi.  37.  cites  6  E.  4.  11.  mentafMi 

(esfcd,  the  entry  of  the  rccoveror  upon  the  heir  of  J.  is  lawfol ;  for  the  poflrflbr  ia  boand  by  thr 
jiidgmeni ;  contrary  if  txcciuion  had  been  had,  and  after  J.  had  re-entered  and  died  feifed  for  Chift 
i%  a  difffifim  •Jttr  txteutiw.    Br.  DUccnt,  pi.  4^.  ciut  33  £.  3.  and  Fush.  Title,  3* 

It.  Dying  feifed  in  tail  tolls  the  entry,  but  not  where  he  dies 
without  iffue  of  his  body^  for  then  there  is  no  defcent^  per  Fairfiuc 
fir.  Traverfe  per  &c.  pi.  266.  cites  21  E.  4.  65. 

14.  Where  a  fne  and  recovery  is  pleaded  in  bar  in  affife^  dying 
ftifed  after  this  in  him  or  his  heir  againfi  whom  the  fine  or  recovery 

was  hady  is  no  title,  for  the  entry  is  lawful  upon  them ;  but  contra 
by  ^iflier,  if  the  fine  or  recovery  be  exeeutedy  and  after  he,  who 
confeiTes  or  lofes,  and  enters  dies  feifed,  this  tolls  the  entry ;  fumro 
hoc.    Br.  Titles,  pl*  37-  cites  5  H.  7.  30. 

15.  If  a  man  be  dijesfed  and  goes  beyond  fea^  or  is  imprifmed  etfier^ 
and  deifcent  is  had  he  cannot  enter.  Per  all  the  Juftices.  fir. 
Entre  congeable,  pi.  91.  cites  9  H.  7.  24. 

16.  Contrary  if  he  was  within  age  at  the  time  of  the  diffeifin^ 
and  after  goes  beyond  fea  or  is  imprifoned.  Per  all  the  Juflices,  and 
Serjeants  at  law.    Br.  Entre  congeable,  pi.  91.  cites  9  H.  7.  24. 

17.  Nota  per  omhes,  that  in  affife  of  renty  jf  the  plaintiff  maie§ 
title  by  dying  feifed  of  bis  father^  and  aefcent  to  him^  this  is  not  ma* 

terial 


|59<  DttttttU 

terial  of  rent  in  grors,  quod  noti.    And  therefore  it  feems  that  it 
(ball  not  be  any  hair  in  affife  of  rent  in  grofs.     fir.  Titles^  pi.  64. 
*[592  ]  cites  10  H.  7.  23. 

Tht frcffc  18.  32  //.  8.  ^fl]^.  13.  Whereas  divers  have  entered  hyjlrengtb 
jf  oul^f^*^  ^/fi  >r^5,  and  without  tltUy  (sfc.  The  dying  Jeifed  of  a  dSffeifor 
cHe  faid  having  no  right  or  title^  Jhall  nbi  he  fuch  dejcent  in  law  to  tale 
iUtute.  ukA  away  the  entry  of  \  fuchy  as  at  the  time  of  the  dejient  had  lawful 
«The"eom-  ^'^'^  of  entiy^  except  fuch  dijfeifor  bath  had  peaceable  poffeffson  five 
mon  Uw.    yoars  next  after  the  dijfeifin  cwnmtted^  witbout  entry  or  continual 

But  to  a  dil-  claim  of  fucb  perfons  as  bave  lawful  title. 

feifor,  the  j  j         i    j  ^ 

llttute  IS  uken  favourably  for  the  advancetnot  of  the  ancient  right.    For  whether  the  diftijtm 

be  wtboMt  forct,  or  with  force,  it  h  tuithlfi  tht  Jlattite,    Co.  LiU.  138.  a. 

■f  And  albeit  the  liatute  fpeaka  of  him  chat  ai  the  time  of  Kich  ddccat  had  title  of  entry.  &c. 
*  or  hit  heir  I,  yet  \}tkc  fMece£9ft  cf  hodtet  foUtitk  or  coptmte^  fo  you  hold  your  (elf  to  a  difTrifin,  sic 
within  the  remedy  of  iliit  Itaiutc ;  for  the  ftatute  exunda  clearly  to  the  preriecefTor  bcin^  d.flcifcd ; 
and  conrcquently  without  naming  hit  fuccc£^r  exteada  to  him ;  for  he  ia  the  pcrfoo  that  at  the  time 
•f  foch  detent  had  tiile  of  entry.    Co.  Liu.  t^fi.  a. 

But  if  a  man  make  a  a  Icafc  for  life,  and  \\itUJfetfir  lift  it  dljtijtd%  tmd  the  Jifftifor  diet  fetffd 
wit  him  Jive  ytarty  the  lelTee  for  life  may  enter ;  but  if  be  diet  htfart  he  deet  emter^  it  ia  fa'd,  that 
the  etitry  $f  him  im  reverfiem  it  mi  Ani/W,  bccaufc  hit  entry  was  doc  lawful  upon  the  dilTeifor  at 
the  time  o(  the  defcent,  aa  the  ftatute  fpeaka.    Co.  Litt.  838.  a.— ^Pl.  C.  47.  Arg.  S.  P. 

Mttt  if  lejfttfor  life  had  died  frjt^  and  then  the  dijftipr  had  died  ftifrd^  he  in  the  reveriion  had 
been  within  the  remedy  of  the  ftaiute;  becaufe  he  had  title  of  entry  at  rime  of  the  defcent  as  the 
iatute  fpeaks,  and  fo  within  the  exprefii  letter  of  the  ftatute,  albeit  the  difleifio  waa  not  immediate 
to  him,  and  the  like  is  to  be  fatd  o(  a  remainder,  &c.    Co.  Litt.  938.  a.         .     , 

It  ia  faid,  that  ahatort  wd  intrudert  are  out  of  this  ftatute,  becaufe  the  ftatute  is  penal,  and 
extcoda  only  to  a  diffeifor,  and  that  was  the  moft  common  mifchief.  Co.  Litt.  S38.  a.— —PL 
C.  47.  a.    Mich.  4  £.  6.  S.  P.  Arg. 

This  ftatute  M//W/  net  te  eny  feoffee  er  deneeef  the  diffeifer  immediate  or  mediate,  butthcf 
remain  ft  ill  at  the  common  law.    Co.  Litt.  256.  a. 

The  freamhle  hat  the  wordt  ef  diffetjln  with  force;  and  the  pnrview  helpt  fmeb  difeifintxyeX. 
thia  fbcute  is  expounded  by  equity  10  extend  al/o  te  diffeijint  without  force  \  tor  the  mifehid  ia 
equal  I  and  theftstute  provides  againft  the  mlichicf  which  was  at  common  law;  fuch  waa  thia 
dil^nfm  laft  mentioned.  The  diffcifor  dies  feifed  within  two  days  after  the  diffeifio,  without  entry 
or  claim  made;  now  neither  the  difleifeenor  hia  heir  ean  enter  upon  the  heir  of  the  diBeifor, 
Jeok.  aft6.  pL  88. 

•  Note,  that  it  ia  ruled  in  the  Serjeant's  Cafe,  that  where  a  common  perfon  leafed  \\tA  fer  yeart^ 
rendering  rent  with  etaufe  of  re-entry^  and  after  grnntt  the  reverJUn  over,  and  the  tenant  attorns, 
the  grantee  way  te- enter  for  the  condition  hroken  hy  thitJUtttte  by  exprela  words.  Br.  Botre  con* 
geable,  pi.  139.  cites  4  M.  1. 

So  of  iht  granteet  of  King  E.  6.  and  all  other  heirs  to  King  H.  8.  by  the  equity  of  tbia  ftatote, 
which  provided  remedy  for  the  patenteea  of  King  H.  8.  and  kit  granteea  of  common  perfons* 
Br.  Entre  coog.  pi.  139.  cifea  4  M«  t. 

10.  A.  feifed  of  land  in  knight  fervice,  leafed  it  to  J.  S.  Ha- 
bend  to  J.  S.  and  J.  N.  for  their  lives  rendering  rent,  then  A.  de^ 
vifed  it  to  M.  for  lifcj  remainder  to  W.  R.  in  Jee^  which  was  void 
for  a  third  part  and  died.  B.  the  heir  ef  A.  by  attorney,  entered 
.emd  infeoffed  J.  N.  who  died  feifed.  J.  N.  before  the  feoffment 
was  in  pofleffion,  and  claimed  to  be  in  as  leflee,  and  paid  the  rent 
to  M.  But  being  no  party  to  the  bafe^  it  was  void  as  to  him,  and 
that  he  was  not  tenant  at  will,  when  the  attorney  entered  and  in- 
fcoffed  him,  and  fo  was  not  in  pofleffion  for  his  leflbr  M.  but  if 
he  yezs  tenant  at  will^  his  taking  the  feoffment  of  a  ftranger  de- 
termined his  will,  and  fo  his  entry  cannot  reduce  the  pofleffion  to 
M.  Quacunque  via,  it  is  a  defcent,  and  tolls  the  cntsy.  Cro. 
£.  115.  pi.  16.  ^ich.  30  and  31  Eliz.  B.  R.  Repold  v. 
Kingman  and  Brown. 

20.  Devifec 


10.  Devifee  by»  iivUi  hath  but  a  tide  of  /ff/ry  which  (hall  Ow.  141. 
not  be  bound  by  any  delcent,  as  gntryfir  mortmain  or  for  condittan  fg^  i,  J*** 
hroken.    Le.  210.  pi.  293.    Mich.  31  and  32  Eliz.  C.  B.    Ma-  tbif,  a  man 
thewfon  v.  Trot.  fafcd  of 

Itnd  in 
foeige«  dcvified  it  to  his  yomger  fon  tnd  died  reifed,  the  elder  ioa  enters  and  dies  reifcd»  snd  hts 
heir  enters,  and  the  younger  (on  enters  upon  him«  the  queftton  wss,  if  his  entry  be  taken  sway  by 
this  defcenu    Judgment  was  given  by  Aoderfoo,  that  this  defcent  docs  not  take  away  the  entry 
of  the  devifee. 

S.  P.  Cro.  C.  sot.  for  then  he  night  not  maiouin  any  adion,  never  having  had  sny  feifin  and 
fo  ihottld  be  without  remedyi  where  there  is  only  a  defcent  and  no  binding  matter  of  bar. 

21.  If  tenant  pur  auter  vie  continues  in  fojfejfwn  after  the  death 

of  cefiy  quo  vfV,  he  is  but  tenant  at  fuiFerance)  and  his  defcent  fliall  -  ^ 

not  take  away  an  entry.  This  was  faid  by  Wray  to  be  held  at  an 
tiflembly  of  all  the  Juftices,  to  which  Gawdy  agreed,  and  that  18 
E.  4.  25.  is  not  law.  Cro.  E.  238.  pi.  5.  Tnn.  33  Eliz.  B.  lU 
in  Cafe  of  Men  v.  Hill. 

22.  Devife  in  fee  to  his  heir,  widi  a  limitation  over^  on  non-  f  (02  1 
payment  of  legacies,  and  defcent  in  the  interim,  ihall  not  toll  the  "* 
entry  of  the  devifees,  for  it  is  not  as  a  defcent  hy  ajiranger  after  a 

devife  before  the  entry  of  devifeoy  which  perhaps  tolls  the  entry,  be- 
caufe  it  is  not  as  an  immediate  devife,  but  it  is  quafi  a  devife  on  a 
limitation,  or  upon  a  condition  broken,  which  Yio  delcent.  fhall 
take  away  or  prejudice.  Oro.  E.  919.  pi.  14.  HiU.  45  Eliz. 
B.  R.    Hainfworth  V.  Petty. 

23.  If  one  dijeifes  another  in  time  of  tcwr,  which  is  called  occu^  Co.  Lirt.  & 

S^tiouj  and  dies  ieifed  alfo  in  time  of  \^r«  difleiiee  may  enter.  4^a-— -'* 
awk.co.Litt.334.  ^z:A 

tuctt  wbcB 
the  couru  of  jttfttee  are  not  open,  the  dercent  gives  no  right  of  poOeffioa,  tAwgA  the  difftlfin  vmm 
dme  in  timt  tf  fmett  for  it  were  in  vain  for  a  difleifec  to  exert  his  right  of  pofieflioo;  when  the 
eourts  of  juitice  sre  not  open ;  nor  can  there  be  any  fuch  thing  as  the  sd  of  Isw  to  give  a  right  oC 
poffeffion  when  the  law  itfclf  is  filent;  but  in  times  otfirtigm  war^  when  there  it  jofliee  and  peace 
at  home,  a  defcent  wiU  give  a  right  of  poflicfltoo ;  for  to  encourage  enterprises  in  fuch  war  waa 
liich. privilege  given  to  the  heir  of  the  difleifor.    Gilb.  Treat.  Tea.  31, 31. 

24.  No  dying  feifcd  (where  the  tenements  come  to  another  hyfuc^  A  fucccr. 
teffion)  (hall  take  away  the  entry  of  any  perfon,  &c.  as  of  prewteSy  ^^  *!**^ 
abbotsy  priors,  deans,  or  of  the  parfon  of  a  church,  or  of  other  ^dies  li^bi  !rf  * 
folitieky  &c.  albeit  there  were  20  dyings  feifed,  and  20  fucceilbrs,  poCTrflioa, 
this  (hall  not  put  any  man  from  his  entry.    Litt.  S.  413.  ••  •  ^«fc««* 

Jftetefw  It  im  fy  bh  vum  aff;  for  it  is  by  his  own  concurrent  aft,  that  be  comes  to  be  inftalled 
into  the  rights  of  his  predece0br,  and  therefore  he  can  have  no  more  than  he  hadi  but  ^nccthe 
pfcdcceflbr  had  a  naked  poflci&ony  and  not  the  jus  poiTeffionis,  the  fiicceflbr  csn  have  no  mote. 
BcTides,  the  fucccilbr  pays  00  relief,  unlcfs  by  grant  or  prelcription ;  ibr  ecclcQafUcal  Jands  were 
DOC  relieved  into  the  bands  of  the  lord  for  want  of  a  tenant  being  given  in  fre^^Ims,  or  to 
do  fervice  by  proxy ;  and  JlM€t  tht  Und»  are  n%t  reeth/eJ  into  tbe  bandt  of  tbeHueeJlrftt  m  tim/i' 
Mfmtl9mp0i4^  bt  d$tb  mi  mcfuire  a  tlgbt  •/ fj^gun.  Be6des  there  is  no  reaion  to  encourage  the 
predeceflbr  to  dsrc  in  wsr,  who  either  went  hoc  at  all,  or  elfe  by  proiy  |  and  thcicibic  lio  reafoa 
liich  fucccffion  (bould  get  a  right  of  poflcl&oo.    Gilb.  Treat,  of  Tra.  3a. 

25.  A  diffeifor  males  a  leafe^  to  a  man  and  his  heirs  during  the  life 
rf  y.  S.  and  the  lejee  diesy  living  J.  S.  this  (hall  not  take  away 
the  entry  of  the  diffcifee.  3  Wms's  Rep.  368.  in  a  note  to  the 
Reporter,  cites  i  Inft,  239. 

26,  De(cents 
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26.  Dercents  which  toll  entries  are  tvtro  Ibrts,  viz.  where  die 
defcent  is  in  fee^^  9r  in  fa  tail.     Co,  Litt.  3?$. 
'  27.  If  a  £lfeifir  diis  feifed^  ini  his  heir  enters^  and  enisws  his 

wife  of  the  third  part^  the  difleifee  may  enter  on  tKat,  for  flic  is  in 
by  her  hufbahd,  and  the  law  judges  no  mean  feifin  betwixt  hufhand 
and  wife.     Hawk.  Co.  Litt,  326. 

28*  if  a  diiTeifor  has  ilTue,  and  entered  into  religion^  by  force 
whereof  the  lands  defcend  to  his  UTue,  this  does  not  toll  the  entry 
of  the  difleifee.     Litt.  S.  410. 

29.  If  a  dying  feifed  takes  not  away  the  entry  of  him  that  rig^.r 
has  at  the  time  of  the  defcent^  it  (hall  not  by  any  matter  ix  poft  faSfo 
♦[  594]  take  away  his  entry.    Co.  Litt.  241..  b. 

Lilt.  s.  M4.  30.  A  defcent  which  tolls  entry  ought  to  he  an  immediate  defcent ;. 
fii  ^  h  t  ^^  therefore  if  a  feme  difleiforefe  take  huft)andy  and  has  liFue  and 
th«  end  of  dies,  and  after  the  hufband  dies,  the  defcent  to  the  liTue  does  not 
theCedion    take  away  entry^  becaiife  the  interpofidon  of  tenant  by  cuitcfy 

ihi!t1fc1:bli'.  ^^«^  '"'P^^^  '^-  ^^^  ^^'^  C'^'  J-  ^  N^''^  ^"^'  *  Salk.  241. 
irtryithridl  pl*  I.    Hill.  6  W.  &  M.    Carter  v.  Tafh. 

rifch.9H.7.  .     .  , 

ytr  tot.  Cor.  and  Miclt.  37  M.  6.  yet  Ld.  Coke  fays,  that  thti  is  an  addition  and  to  be  pafled  OYer» 

•nd  that  at  th^a  day  this  Cafe  of  Littleton  it  holden  for  dear  law. —And  Ld.  Coke  faya,  that 

kere  waa  a  decent  of  a  rcverfion  at  the  time  of  the  dying  feifed  \  *  for  the  eftate  of  a  tenant  by  the 
cartefy  had  cotnroeQcement  by  having  of  iflue  and  i«  coofummate  by  the  death  of  the  wife,  fo  aa 
the  fee  and  franktenement  did  not  after  the  deccafe  of  the  wife  defcend  to  the  beii,  and  albeit  the 
tenant  by  the  eurtefy  dica  afterwardst  and  that  the  franktenenient  i«  eaft  upon  the  heir,  fo  at  now 
be  haa  the  fee  and  trankteoemenrby  defcent,  yet  bccaufe  the  heir  came  not  to  the  fee  and  frank* 
teneinent  at  once  immediately  afier  the  deccafe  of  the  wife,  fttch  a  mediate  defcent  (ball  not  take 
away  the  entry  of  the  difleifee.  On  the  other  fide,  an  immediate  defcent  may  take  away  mn 
entry  for  a  time^  and  immediately  nuy  be  avoided  by  matter  ex  poft  &Ao,  aa  bath  htOL  ibid. 
Co.  Litt.  a^s*  b. 

j^i.  If  a  man  be  difleifed  and  the  diffUfor  dies  in  teateMipof- 
femn  imtnediately  after  fuch  dilTeifin,  the  heir  acquires  jus  poffeffiomsy 
if  the  dUfeifee  fuffers  the  anteftor  fuietfy  to  enjoy ;  for  the  prefump- 
tive  rignt  is  then  in  the  heir;  hut  if  the  difleifee  has  re-entered 
within,  a  year  and  a  day  before  fuch  dsfcent^  then  the  heir  doth  not 
enquire  the  jus  poffeffionis.  YixOtj  becaufe  there  is  is  no  laches  in 
the  Sffeificy  and  die  aA  of  law  would  do  wrong  and  injury  (wliich 
it  cannot  do}  if  it  (hoald  alter  die  right  when  the  difleifee  has  done, 
what  in  him  lay,  to*  continue  the  right  of  poflefGon.  '  Secondly^ 
Becaufe  there  js  no  prefumption  that  the  diiTeifor  had  right  if  the 
diflbifee  continues  the  claim ;  for  the  law  cannot  prefume  the  right 
rfpojffefjfon  to  be  dereli^  contrary  to  the  manifefi  ah  of  the,  dijetfa* 
ThtixUy,  The  lord  ou^t  not  to  take  the  heir  for  his  tenant;  and 
there  is  fufficient  warning  for  the  anceftor  in  bis  Ufe*time  not 
to  do  the  voluntary  fervice,  nor  for  the  heir  after  bis  dcceaie  ta 
pay  the  relief*    Gibb.  Treat,  of  Ten.  33. 


(M)  r# 
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(M)    ^0  tale  awi^  an  Entry. 
In  what  Cafes  where  the  Entry  is  given  by  a  Record. 

[i.  TF  a  man  recovers  againft  another  that  tsptfed  infeej  and  aftei:  •ruzli.Ca* 
X  the  recoveree  dies  feijedy  and  it  defcends  to  his  beir^  vet  this  ^^abicrpl. 
defcent  (hall  not  take  away  the  entry  of  the  rccovcror,  becaufe  ^.  cite*  * 
he  had  but  a  title  of  entryy  and  the  entry  is  to  execute  li>c  judg-  ^  C^ — 
ment,  and  fo  relates  to  it,  being  executory  againft  the  heir  that^s  Cong^blc, 
privy  to  the  judgment  that  it  binds  the  blood.     Contra,  *  49  £•  pi.  35.  cic4 
3.  23.  b.    7  k,  7.  14.  b.    16  H.  7.  8.  b.  agreed  clearly  per  Cu-  s.  c.~ 
riam,    3  E.  4.  7.    t6  E.  4.  11. 1).    3  «•  7- 3-  V^  BthwUc.  cenifpVst 
5  H-  %.  31.  b.    II  iti  H.  6.  17.  b.]  citd  s.  c. 

lha«.tbo' 
thcr«  are  three  or  four  dcfccntt  before  hii  entry,  yet  he  q^ay  enter  opofi  thf  dHceatf ,  becaufe  (h« 
recovefy  bindf  the  btoodand  dtfproves  the  tUle  uf  the  teoant.— ->^i-l  it^h^  Mortda0cefto(«  pl*d* 
cites  S.  C. 
H  Br.  Barr.  pi.  16.  cket  S.  C. Co.  Litt«  aa?.  b.  i^fi.  ••  S.  F.  and  citcf  iamc  CokM^ 

[2.  So  if  the  recovery  be  againft  tenant  in  tail  that  dies  feifedy 
this  defcent  to  the  ilTue  (hall  not  take  away  the  entry  of  the  re- 
coveror,  for  the  caufe  aforeiaid.    33  £•  3.    Entry  Congeable,  5l«l 

[3.  So  if  I  acknotuledge  the  right  to  another  hj  jine^  at^d  he  grants 
end  renders  it  to  me  again^  and  after  diesfeifedy  this  defirent  fliall  not 
take  awH^  my  entry,  becaufe  the  fine  was  executory ;  (it  feems  33 
£•  3.  Entry  Congeable,  51.  is  intended  of  a  fine  come  ceo  which 
is  executed.)]  C595]* 

[4,  If  a  man  recovers  againji  A.  who  after  dieSj  having  ijiit  Br.  Ente 
hajiard  eigne  and  mulier  puifne.  and  the  haftard  enter Sy  and  dies  pf  "J'^cUet 
feifedf  and  this  defcends  to  bis  ijuey  this  defcent  (hall  not  take  away  s.  c!\ii4 
the  entry  of  the  recoveron  lor  the  continuance  of  the  baftard  Brooke 
hath  ♦  made  him  as  heir,  and  (b  privy  to  the  recovery.    5  H.  7.  2.  ^'4^?,?^^^ 
But  quaere,  the  ifTue  bimfelf  cannot  oaftaidize  his  £i^er.  J  after' neo- 

irer'y,  the 
entry  ia  lawfnt  upon  him  that  eomca  in  aa  beir  to  the  trilant  who  loft,  lor  thia  title  ia  boon^Y 
but  contri  if  difleifor  entert  and'dwft  fcticd;  note  the  diverfity«  for  he  ia  oof  in  properly  aa  Mr*  , 
>  Ibid.  pi.  133.  citea  S.  C.  Ot  S.  P.  accorcHndy  by  Fairfax  and  KeMe ;  but  thif  ^a%  denied  hf 

otheM^  BrooVe  fays  the  reafon  feeina  to  be  becaulc  tney  ate  not  heir;  and  that  <o  it  feetta,  tbal 
after  Ae  recovery,  if  one  diflcifes  the  tenant  before  execution  and  diea  feifedt  and  bia  heir  ttOoH 
chat  the  entry  of  him  who  recovered  ia  t^kcn  away. 

[5.  If  a  man  recovers  land,  and  eifier  a  Jfranger  to  the  recover/  Seetheiwies 
dies  feifedf  yet  this  (hall  not  take  away  the  entry  of  the  recoverpr,  ^^?'^* 
becaufe  it  was  hut  a  title^  and  the  title  relates  to  execute  the  re* 
oovery  of  the  judgment.  ] 

[6.  ^f  a  man  recovers  againft  anoAer,  and  enters  and  fues  e^e-  ^Br.r&tla^ 
tution^  and  after  the  recovir^o  ^Jfiiks  bim^  and  Sesfe^d^  this  de-  J 'if^^ 
fcent  (hall  take  away  Ae  c^try  of  the  recovcror«*(pr  the  recovorj  cWhew 
was  execuiodL  and  cannot  be  executed  agauu  ana  tl^is  is  a  p'ui(ne  tiftaaaa 
title.    3E-t;-    Contra;  Mo  a:  7.  Jl    9»«^  7  H.  7.  «.  UliL-gle 

5H.  7.  31.  h.J  nfternnaa 

of  partin* 
taentt  fine  or  reoovery«  ontefa  by  oMtMf  of  kttf  tW  1  for  fcf  fodl  aft  Sgaioft  hii  faihef,  if  be 
1  diea  fcifidi  aad  bia^  betr  coictii  thii  will  not  make  a  liik  10  ibn  bair^  « 


afaia  and  diea  fcifidi  aad  bia^  betr  coictii  thii  will  not  make  a  liik  10  ibt  bair^  wiuioyi  Ibewinf 

litlo 
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tide  fiace  tlw  rceo«crv«  Jbc  Kdw.  45.  b.  pi.  4.    Tmi.  17  R.  7.  it  wu  Mi  lor  ctetr  biT 

in  C.  B*  M  well  by  all  the  Beoch  m  the  Bar,  that  fudi  dilCnfin  aa4  ckteat  aAer  the  recovery  cx« 


hot  the  hook  fayi,  Tanen  q^gre.  Co.  Lttt.  137.  b.  S98.  a.  fo^a.  That  if  afier  the  esenitioa 

e^  the  recovery,  the  rtenffrrt  iiffeifn  tbt  mweror  ami  dUtJeiftd^  this  dcrcent  fliall  ukc  away  the 
entry  of  the  i«covcror»  b«i  otherwife  if  it  be  before  cxccoiion.— —-*i>;/iv»/  h^vrt  twetmthn  Bnll 
■ot  take  away  the  catry  of  tb^  rec^vcroft  bccaofe  the  title  ia  bound  and  he  can  have  no  other  re* 
med^r.    ^^  Entrc  Conj|eable,  pi.  34.  dtca  ti  H.  6.  17.  per  Newton.  ■■  Co.  Litt.  138*  a. 

in  pnncipRI,  S.  P.  that  tf  after  cxecutioo  the  recoverce  had  difleifed  the  recovcrbr  and  died  (afed* 
thit  defccot  Ihall  take  away  the  entry  of  the  rccoveror  within  the  cxprela  words  of  Littleton;  and 
that  lb  it  ij  ia  cafe  of  a/«f  •  • 


If  a  ami  7*  If  a  mom  ncwirs  againfi  $Hi  wh$  has  atiemi  pinding  the  writ^ 

y^^^  BAG  the  aUifUi  Met  his  heir  within  age,  the  demandant  majr  enter 

the  f«Mar  upon  the  heir  widiin  theyear ;  for  bjr  the  judgment  the  title  ^r^bi 

-y^f- ^  fevffir  is  hound.    ?tt  Tliiming  and  Tinrtiit.    Br.  Entre  Con- 

^^J^f  g»ble»  pi.  18.  cites  2  H.  4.  i6^  17. 

Jkvtrmi  defiemttt  fet  he  who  recoircred  nav  enter,  for  the  tUU  h  iomgJ,  and  (b  by  confeqaencc  opoa 
the  heir  of  the  alienee  of  him  who  loft  by  the  recovery;  for  he  cannot  be  in  a  hcttcr  cooditioo 
than  the  tenant  who  lofty  per  Ncle  fa^tudf  which  waa  not  denied.  Br.  Baire  Caogeahle,  pi.  1 1 6. 
citci6£.  4.  It. 

8.  A  recovery  is  had  again/I  tenant  f§r  liftj  where  the  remaimUr 
is  over  in  fee.  Tenant  for  fife  dies;  he  in  the  remainder  enters 
hefere  execution^  and  died  (eiled.  The  entry  of  the  recoverer  is 
lawful,  becaufe  he  is  privy  in  efiate.  Otherwife  it  is,  if  the  de- 
fccnt  had  been  after  execution.    Ca  Litt.  238.  a. 

C  59^  ]  (N)   'Of  what  Things  a  Dcfccnt  Jbali  take  away 

an  Entry. 

4  Rep.  13.  [i.  tF  a  cepy^lder  in  fee  in  fa0o  nten  an  admittance  dies  feifed 
li£h  ^'  it        ^  ff  ^  cofyhddy  and  it  defands  to  bis  beiry  yet  it  Jball  not  take 

rsii^     tfum  tbi  entry  of  another  that  has  right  to  the  cq>]rhoid.    Mich. 
R.  the    15  ja.  B.  R.  between  Lee  and  Browne,  agreed  per  Curiam,  upon. 
\J^     evidence  at  the  bar.J 

Cnyenor  v.  Todd.-  ■  Poph.  33.  35.  Gravenor  v.  Brook,  S.  C.  that  he  had  no  right  to  be 
copyholder  of  it;  and  therefore  cannot  die  feifed  of  it  at  a  copyholder,  and  by  the  dying  feifed  of 
a  copyholder  at  commoa  law,  it  Ihall  he  ao  prnidke  to  him  that  haa  right  1  far  he  may  enter; 
but  here  coming  in  by  admittance  of  the  lord  at  the  Court,  the  occupation  cannot  be  tortiena 
to  the  lord,  ud  thertfore  waa  no  defcent  at  common-law  by  the  copyholder'a  de  fado  dying 

feifed  t  becaufe  it  waa  only  aa  oeeuMtioo  at  will. Defcent  of  a  copyhold  flull  not  take 

away  an  emry.  Mar.  6.  pi.  ag*  Fafch.  15  Car^  ■■  ■■■■See  the  Cafe  of  Joyaer  v.  Laariien  aft 
tat.  Copyhold,  (D.  bjpl.g. 

1.  King  R.  2.  had  land  in  ward  by  defcent  from  King  E.  j. 
For  chatde  Audi  ddcend  in  cafe  of  the  king,  contrary  of  a  com- 
mon perfon,  and  granted  the  lands  by  Utters  patents,  to  ff^-fi^  Ijfit 
the  remsmtior  to  J.  in  fee.  Br.  Aid  del  Roy,  pl«  25.  ates 
7  H.  4.  4f .  <• 

3.  It  was  held  that  defcent  «/'iir#iiliMrmff«l/#a»9m  111^ 
but  bC'Biay  diftreua  be  it  panel  of  a  manor  ix  not^  but  otborwife  ic 

fccms 


SDtfcent    •  S9^ 

leems  to  be  ^  the  defctnt  ii  of  tbi  mamr.    Br*  Entre  cong. 
pL  98.  cites  5  £•  4*  6. 

4.  If  a  man  receives  my  rent  in  grofs  without  authority  and 
dies  feiied  thereof,  yet  I  may  after  diftrain ;  and  contra^  where  the 
rent  is  parcel  rf  a  manor  and  he  receives  it  and  enters  into  the 
demefiies  and  dies  feifed  hy  difieifm ;  but  if  he  difleifes  me  of  the 
demefne,  and  dies  feifed  without  receipt  of  the  rent,  there  I  may 
diftrain.  Note,  a  diverfity,  for  he  is  not  my  difTeifor  but  at  my 
pleafure.  Br.  Entre  congi  pi.  131.  cites  Littleton  Tit.  Attorn- 
ments. 

5.  Where  a  man  is  fiifi<l  tf  ^  manor  and  gives  parcel  of  it  in 
taily  rendering  rent^  and  is  dij/eifed  of  the  manor^  and  the  tenants  of 
the  manor  and  the  tenant  in  tail  pay  their  rents  to  the  diffeifor^  who 
dies  ftifed^  this  does  not  toll  the  entry  nor  diftrefi  of  the  rent  re* 
ferved  upon  the  gift  in  tail,  for  by  the  gift  this  land  is  fevered  from 
the  manor  for  the  time^  and  die  reverfion  remains  in  the  donor,  and 
the  rent  is  incident  to  it,  and  therefore  bv  the  feifin  of  the  donee 
in  the  land,  the  donor  may  diftrain  him  for  the  rent.  Br.  Entre 
€ong.  pi.  131. 

6.  So  of  a  leafe  for  life  or  years  of  land  parcel  of  a  manor  ren^ 
dering  rent^  the  payment  of  the  rent  to  a  granger  is  no  bar  to  the- 
leflbr  to  diftrain  for  his  rent,  fo  long  as  the  tenant  continues  pof* 
feffion  in  the  land  demifed,  &c.     Br.  Entre  cong.  pi.  131. 

7*  Defcents  of  inheritance  which  lie  in  grants^  as  advowjonsf 
rentSy  commons  in  groTsy  &c.  which  are  inheritances  incorporeal,  d» 
not  put  him  that  right  hath  to  an  adlion.    Co.  Litt.  237.  b. 


(N.  2)    To  take  away  an  Entry.  [  597  ] 

Of  what  EAates. 

I.  T^ESCENT  of  rent  fhall  not  take  away  the  MJirefs  of  the 

XJ  dijfeijeey  be  the  rent  parcel  of  a  manor  or  not,  by  the  o^^i-  ^ 
nion  of  the  Court.     But  per  Littleton  tit.  Defcent,  if  it  be  parcel  ^Sl' J.'^. 
of  a  manorj  and  the  tenant  attorns^  this  (ball  take  away  the  diftrefs  ciict »  E,i! 
9f  the  difleifee,  for  there  it  is  of  the  nature  of  the  land  contrary  of  a 
rent  *  in  grofs.    Br.  Difcent,  pi.  63.  cites  5  £.  4.  6p 

2.  Stranger  ere^s  a  /hop  in  a  vacant  piece  of  ground  in  the  Marg.  ibid. 
king^s  manor  zni  enjoys  it,  pajring  no  rent,  the  king  grants  the  QwiroT^* 
manor  to  A.  who  never  enters  into  it  or  takes  any  rent  for  the  jBi.cbatna 
fliop ;  the  occupier  of  the  fliop  dies  in  poflei&on  and  his  fon  en-  poOeflioa 
ten  i  per  4  Juftices  it  is  no  defcent,  but  ManWood  and  Wmy,  [{.J^/^f !^ 
SejjeantS)  e  contra.    D*  266.  b.  pi.  10.  Anon*  '    and  citrTt* 

the  fame 
MTpofe  5t  Elit.  B.  R*  thtt  k  wti  tgreed  upon  evidence  that  in  thii  cafe  the  hrd  wmy  ftmiit  H/er 
oh  Imier^  ^titA^mt  tmtrj  upon  the  occupier,  but  if  the  lord  tmivrt^  «ad  tbs  other  keepa  poiSeflieai 
then  k  i*  otbcrwife,  fer  then  k  ia  a  iiff*\fin* 

3.  Defcents  in  tail^  which  take  away  entries  are,  as  if  a  man  be 
dtfleiled,  and  the  dijfeijor  givetb  the  fame  land  to  another  in  tail^  an4 
the  tenant  in  tail  bath  iJSte  anddietb  offueb  oftaU  fiiftdt  and  the 

iffui 
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IJpu  nUrs^  Ul  ttiis  cafe  die  entry  the  MJJiifei  is  tSccn  zmxf  and  te 
IS  put  Ufui  againft  the  if&ie  of  die  tenant  m  tail  tf  writ  rfgxtryfur 
difiifin.  Lite  S.  386. 
V'f  ^  .  4*  NotTy  that  in  fuch  defceats  vhich  take  away  entries,  it  be^ 
i^m^'tfJt  Iwvetb  that  a  man  dia  feifid  in  bis  dinufiu  as  rffe^  or  rf  foe  taUi 
dtmtk^  hM  for  a  dying  feifed  for  term  of  lift^  or  for  term  of  anviher  nuats  Ufe^ 
mottAefrif  Joth  ftcver  take  away  an  entry.   Litt.  S.  387. 

MdiMoimt  '  * 

it  cmmMM  he  cMjt  ufttt  lit  htir ;  for  then  there  ii  oo  dinger  that  the  frceholil  fliould  wMtt  •  poT* 
kSori  therefore  tlic  kw  cretut  do  title  to  Tuch  poiTeQiao  in  the  hoir  at  law;  fior  it  wow  incon 
gnioot  that  the  law  (bould  fupporc  the  right  of  poflcflion  in  the  heir,  when  the  poOeiBoa  it  in 
another  at  tho  death  of  the  anccflor.  ^  The  law  will  not  afierwarda  create  hinp  a  new  titkf  is  pre> 
jiidioe  of  the  perfbn  that  has  the  right  of  propriety.     Gilb.  Treat,  of  Ten.  19. 

If  the  diifeiibr  therefore  makes  a  lea  re  for  life,  be  paru  with  the  pofliof&oot  and  cannot  tranfait 
to  the  heir,  fmcc  he  had  parted  with  it  at  the  time  of  his  death,  and  the  di/c€mt  cj  a  rew^Svt  WiT 
mt  mttke  m  rifht  fojtfiwy^  for  nothing  dclcends  to  the  heir  in  reverfion,  but  the  tight  of  the  vcireiw 


fioo  and  that  is  a  right  againft  all  other  pef  fons  but  the  difleifee.  For  fince  only  the  right  defcrndst 
the  heir  can  be  in  no  better  cafe  than  the  dilleifor  was  at  the  time  of  his  death;  and  thefcfore 
^hen  unant  for  life  dies,  he  has  only  the  qaked  poflcllion,  u  the  difleibr  bad  it.  Bot  if  ibe  dif« 
fetlbr  had  died  in  poflcfTion,  the  law,  for  the  rrafon  aforebid,  caftin^  the  poflefllMMi  on  the  heir, 
fluhct  it  a  right  t  tor  that  is  pronerly  a  right  which  a  man  comes  to  by  the  a£b  of  the  law ;  and 
fince  the  heir  in  fuch  xafe  woota  come  to  the  poSeffion  by  tbc  aft  of  the  bw  it  muA  be  called  e 
right  of  poflcCBoD  \  end  //  emU  tm  ht  •  right  •/  fcfftjfiom^  if  be  c9Mld  ««/  igfemi  it  ei^iitM  tH 
mfgftj^rt.  Therefore  in  fuch  cafe  the  right  of  entry  is  taken  away  from  all  others;  and  hence 
the  JiJUnaimt  came  to  be  made  between  jmt  pojfej/iotdt  emd  jue  froftrietaiiu  Gilb«  TVeat.  of 
Ten.  19,  eo. 

8.  P.  Br.  5*  If  he  in  the  reverfion  diffeifes  his  tenant  fir  life^  and  die!  feifed;^ 
£mre  Con-  this  delcent  (ball  take  away  tfaie  entry  of  the  tenant  for  life.  Co. 
STdiT**   Litt.  239.  a. 

f  H.  7.  t4.  per  Fairfax. 

F  59^  1  ^*  ^^  '^  ^'  '^  ^^^  ^  tenant  fir  fifi^  and  tbo  remainder  in  tail^ 
The  diflei-  the  remainder  i^  fi^  ^^^  tenant  in  Jail  dijpifis  the  tenant  fir  lifij 
for  u  feifed  and  dics  feifed.    This  fhall  take  aWay  die  entry  of  the  tenant  for 

En^:cS;:«fc-  Co. Litt.  239.*. 

feeble,  pi.  gt.  atcs  9  H.  7.  94.  per  Fairfax,  and  thia  cafe  wu  agreed  per  tot.  Cur.  by  good  advice* 

If  a  Jijeifir.      j.  Defcent  of  a  reverfion  or  remainder^  does  not  take  away  an 
Tei^UrlUe  ^'*^'     ^^  ^  ***  ^^^^  ^^'^  wbich  take  away  entries  by  force  of 
end  then     defcents^  it  bebovetfa  that  he  dies  feifid  of  foe  and  fneboldy  or  of 
4iet  feifed  fig  fail  at^d  freehold  at  the  time  of  his  death  ;  or  otherwife  fuch  dc«- 

fJL^^T'  ^^^^^  ^^*  ^^^  ^®  *wv  *^  ^^^  Litt.  s.  388. 

ttkes  not  away  theentiy  of  the  difleifee.  And  fo  if  he  makes  a  lesfefor  bit  cvm  l^e  amd  /nv, 
the  difleiCiBe  may  eptcr,  for  though  the  fee  asA  freehold  dcfcended  from  the  diOeifor,  yet  be  died 
not  feifed  thereof.  Bmt  if  he  only  makes  a  ieafefer  yeare^  w  fuffert  exte^tiem  of  e  jmdgmemt  im 
debt  mid  dies,  the  difieifee  camMt  enter.    Hawk.  Co.  titt  39^. 

To  a  title  8«  If  a  iiMl^lie  feifed  ijf  ceitMA  land  in  fee  or  in  fie  tail  open 
pUnttyht  eenditionj  to  rendep  oertaia  venCi  ^upon  other  conaition,  albeit 

h^w  fitch  tenant  feifed  m  fee  or  in  fee  tail,  dietb  feiMyet  ^  the  condi^ 

defcent  tson  he  hr$ken  in  their  Jiveiy  or  tfter  their  deceafe^  this  (hall  not 

IhaU  take  fg^^  ^yj^^y  ^^  ^ntiy  of  the  feoffor  or  donor,  or  of  their  heirs,  fior 

try^^  ^t  ^c  tenancy  is  charged  with  die  condition,  and  the  ftate  of  the 

Waimfley.  tenant  is  conditional  in  whofii  band^feever  it  c<melb|  ^.  Litt« 

9.  Mfo 


P4|f!ft  if 

.   ,0.  Alfo  if  fuch  tenant  upon  condition  be  dijfeifed^  and  the  iiffeifor  Ow.  141. 
fiestheYedffeiJedy  ztidtBe hml  defcends  to  thif  heir  of  the  dtferjhr^  T^^il^l 
iiov9  atit  ^htry  ef  the  tenant  upon  condition,  who  was  dtffeifed,  is  io  caie  of 
taken  away*     Yet  if  the' condition  be  broken^  riie  feoffor  or  the  M*ihcwfot 
donor  which  made  the  cftatc  upon  condirion^  eft  their  heirs,  may  i{,Thc"afc 
cntfer  caub  ^ua  Aipra;    Litt.  $•  392.  -      of « feoff. 

nem  upon 
conditioQ,  there  is  no  din'm^oo  between  the  right  tffnjfeffion  and  the  right  KiX  fro^rkty,  but  both 
ripfrts'tf  iV  /«  the  feoffs  till  tht  tptn/Jifmt  ^rakem,  artd  entry/or  ftith  Ireach,  a*i  afiiraMOds  hdlh  rfghts 
0t  itt  tbt  jk^wr^  dicrefdre  the  delicat  doot  not  take  -vvraf  the  entry.  (|niK  tbe  poflc^fion  and  the 
propriety  delcends  ia  tbe  fame  nunncr ;  vU.  under  the  condition  that  it  was  at  fcrlt  granted ;  and 
the  po{Ie(Iiun  is  not  call  upon  the'beir  -while  the  propriety  is  in  fomebody  elfe,  as  in  the  former 
safes,  and  it  is  the  defcent  of  a  naked  polTel^on  to  an  heir  at  law,  that  forma  \jmf90tfiomiit  dtttinft 
arid- abftra^d  from  the  juf  fffprhttdjtrl  But  h^e  bofh  Hghta  are  united  at  the  lime  of  the  de* 
Ceent4  and  if  the  feoffor  in  this  cafe  could  not  affcrt  hi*  pUitn  by  m  «9<ry  he  could  h^ye  no  ro* 
medy  either  for  his  jus  poirelGonis  or  jus  proprietatis,  which  are  not  here  feparate  tk  dillinft;  for 
till  he  enters  to  take  advantage  of  the  breach  of  tbe  conditiod,  both  righu  ate  in  Che  teoffee*  becaufe 
ih*  JblemnUy  9/  the /eofmmr  e^nmtt  ht  i^itmimd  hut  ^ynn^St^of  n9tarhty^  and  becaufe  the  pof- 
fefiioa  and  eight  are  not  here  fepante  or  diftind,  it  ia  called  by  a  different  name,  vis.  ool  a  righty 
iiut  a  title'ot  entry.     Gilb.  Tre'at.  of  Ten.  «9»  s^*  '  .         •         .       i 

t 

10.  If  the  dijfiijor  makes  a  leafe  to  a  man  and  to  his  heirs  during 
$helife  of  J.  S.  and  the  li//ee  dies^  living  J.  S.  this  fhall  riot  Cak6 
»wajr  the  entry  of  the  diflcifcc,  biecaufe  h?  that  died  feifcd  hid*  but 
a  freehold  only  $  and  heirs  in  that  cafe  werq  added  to  prevent  th6 
pccupant,  for  the  heir  in  that  cafe  (hall  not  have  his  age  as  it  wa$ 
adjudged  in  Lamb's  Cafe,     Co.  Litt.  239.  a<. 

11.  A  leafe  if  a  covenant  reat^  that  binds  ^he  pofleffion  of  lands 
into  whoie  hands  foever  afterwards  they  come,  if  the  lands  be  not 
«yI<Sted  by  a  fuperjw  title  \  ^at  the  fermor  has  not  the  freehold  in 
))im^  but  polds  the  po|P|eflion  as  bailiff  pf  the  freeholder,  nomine 
^ieno  by  virtue  of  the  pblieation  of  the  covenant^  Therefore  if 
fuch  termor  is  oufted^  and  U)e  freeholder  diffeifed^  the  dijfeifor  has 
the  naked  ^ffeffion  bound  by  th,e- covenant,  and  if  afterwards  a  dei» 
fcent  isxait,  the  he%r  of  the  dijfeihr  has  the  right  of  pojfejfton^  bound 
alfo  by  the  covenants  for  the  heir  of  the  diffeifor  has  only  the 
fight  of  pbiTenion  which  was  in  the  difleifee,  and  that  was  bound 
by  that  covenant^  and  therefore  it  muft  be  bound  by  the  fame  cove^ 
pant  in  the  bands  of  the  heir  of  the  difleifor ;  and  where  it  is  other- 

ivife,  the  right  of  the  termor  wouW  be  intirely  deftroyed  1  for  he  f  rgg  T 
ionnot  have  a  right  of  foffeffion  dijiina  from  tbe  right  of  propriety .  ^ 

UiJb.Treit.  qfTci).  30,  31,       '      ^ 

(N,  3)    Defcent  to  toll  an  Entry, 

Pound  thereby  who  j  and  where  they  claioi  by  the 

fame  Title, 

I'.TF  tenant  for  years  holds  wrr  his  term,  he  is  tenant  at  fuf- 
J-  feraifce,  and  his  defcent  (hall  not  take  away  cntrjr }  but  if 
tenant  for  term  of  another's  life  holds  over  his  term,  he  is  an  in- 
truder and  his  defcent  fliall  take  away  entry.  Quod  fuit  con- 
fefliim  per  Dyer.    Ow-  35.    Mich.  13  and  14  Elix.  Anoft. 

voL^vu;  x«  ^.  A. 
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S.  p.  feeiiii  2.  A.  divifid  lands  io  K  and  (Ties  $  a  /f ranger  enters  and  diel 
admitted.  J'gijiJ  before  any  entry  by  dcvifee,  now  is  die  devifee  without  rc- 
Hin!  4^*"*'  ^^y*    Arg.  2  Lc  147,  pi.  182.    Trin.  30  Eliz. 

£li2.B.R«   Pcf  Cur,  0%y.  96b    Per  Coke  Arg. 

3.  There  is  a  diverfity  between  a  right  fir  the  which  tie  law 
gives  a  remedy  by  aSiiony  and  a  titUy  for.  the  which  the  law  gives 
no  remedy  by  a£Uon  but  hy  entry  only.  The  feoffee  upon  con- 
dition in  this  cafe  has  a  rieht  to  the  land,  and  therefore  his  entry 
may  be  taken  away  becaufc  he  may  recover  his  right  by  a^on. 
Co*  Litt.  240.  a. 

4.  But  the  feoffor  or  donor  that  have  but  a  eenditien^  their  tide 
cannot  be  taken  away  by  any  defcent,.  becaufe  they  have  no  remedy 
by  a£tion  to  recover  toe  Und^  and.  therefore  if  a  delcent  (Hould  take 
away  their  entryj  it  (hould  bar  them  for  ever ;  .and  the  law  is  all 
one,  whether  the  defccnt  were  before  the  conditio  broken  or  after. 
Co.  Litt.  240.  a. 

5.  Another  reafota  wherefore. a.  defccnt  fhall  not- take  away  the 
entry  of  him  that  has  a  title  to  enter  by  force  of  a  condition,  &c. 
IS,  for  that  the  condition  remains  in  the  fame  effence  that  it  was  at 
the  time  of  the  creation  of  it^  and  cannot  be  di  vetted  or  put  out  of 
pofleffion,  as  lands  and  tenements  may.    Co'.  Litt.  240.  b. 

*  6.  If  z  Woman  has  title  to  enter' caufa  mdtrimanii  fralocuti  no 
defccnt  fhail  take  away  her  entry,;  becaufb  Ihe  has  but  a  title  and 
no  remedy  by  aSion.     Co.  Litt.  240.  b. 

7.  If  a  dijpifir  makes  gift  in  tatt^  this  remainder  in  fee  and  the 

donee  dies  without  ijfue^  leaving  his  ynik  frivement  encientWi^ 

a  fon.     He  in  the  remainder"  enters,  and  after  the  foti  is  born,  who 

enters  into  the  land,  this  defcent  (haH  not  take  away  the  entry  of 

the  difleifee,  becaufe  the  ifllie  comes  ilot  t6  the  land  immediately 

l>y  defcent  after  his  father's  deceafe.    Co.  Litt  241.  b. 

But  if  the     •     8.  If  one  dies  feifed  in  fee  or  in  tail^  and  haves  two  fons^  and 

^kf//^'*  /A^  youngery  whether  of  the  whole  or  half  blood,  abates  and  has 

feoffmntttn  iffue  and  diesy  yet  the  elder  or  his  heir  may  entery  for  it  (ball  be 

fee,  and  the  Intended,  that  the  younger  did  not  fet  up  a  new  title,  but  that  he 

'^MdfebL    ^'^i^c^  ^  *^^'''  ^o  ^^^  father  in  the  elder  brother's  abfencc,  and  that 

defcoit        it  was  his  intent  to  preferve  the  poileiHon  againft  (Grangers;  and 

Ihalitake     for  this  reaibn,  one  brother  (hall  not  have  mortdancetter  againft 

Mtrvif  the  *®  oiher.     And  the  law  is  the  lame  if  thefe  bfe  divers  dtftents, 

cidcft,  in     or  if  the  eldeft  brother  enters  into  borough  engliih  land.    Hawk* 

refpcftthat    Co.  Litt.  327. 

Ihe  privity        .  . 

of  the  blood  fails.    Co.  Litt.  24s.  b. 

If  a  man  had  IfTae  batlard  eigne,  ^nA  mulier  puifne»  and  the  kajlard  in  the  lift  9f  tbe'Jmthir  Atf^ 
tfut  and  dies,  and  then  the  father  dki  ftiftd^  arid  \\vt  fan  of  the  bajlnrd  tnten  At  heir  to  htt  gttud^ 
Ulhtr,  and  diesfe/fed,  ihia  defcent  (hall  bmd  tiic  mulier.    Co.  titt.  244.  b. 

[  600  1  9*  If  the  younger  fon  of  ztmn  enters  by  abatement  and  fies  feifed, 
i^cjrffia  this  does  doth  not  toll  the  entry  of  his  elder  brother ;  but  if  the 
ternt  mnft  eldeft  fon  enters  and  is  feifed,  and  the  younger  brother  difTeifes 
wwX     ^^^^  *"^  ^^^^  feifed,  having  iffue,  the  elder  brother  cannot  enter. 

yonngeftftn  Litt.  S»  396,  397, 
enters  iy 

^atememti  thercfoic  if  after  the  deceafe  of  the  ftthcr  a  Annecr  fiift  eatati  and  ahalcft  opoa:  whom 

tbt 
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youngeft  Ton  enters,  and  diireifes  hinit  and  diet  feifed ;  this  defceiit  ihall  bind  the  eldeft,  for  be  en« 
tcred  by  diHeifin,  and  not  by  abatrvient.    Co.  Litt.  249.  b. 

When  a  younger  brother  enters  in  this  cat'c,  he  docs  not  enter  f  get  a  poiTcflion  diftxnfl  from  that 
of  the  elder  brother,  but  to  preferve  the  poflcflions  of  the  father  in  the  family,  that  nobody  elfe 
abates.  For  fuice  this  is  the  moft  charitable  interpretation  that  can  be  made  of  this  a&on,  and  by 
fuch  a  conftru£Uon  it  is  juft  and  rightful,  the  law  Ihall  not  intend  it  to  be  a  wrongful  a^  or  dif« 
(ei(io,  and  by  confcquence  the  poflcflion  of  the  younger  brother  becomes  that  of  the  elder  brother, 
and  then  if  there  be  not  a  pofTelfion  diftin£^  and  fcparated  from  the  right,  the  defcent  cannot  make 
a  right  polTeflion  diftin^  from  the  right  of  propriety ;  for  it  were  incongruous  that  the  anceftor 
fliould  be  conftrucd  to  poflefs  in  another's  right,  in  order  to  do  no  injury,  and  the  heir  (hould  be 
condrued  to  poffcfs  in  his  own  right,  in  order  to  do  injuftice  to  the  elder  brother.  Befidca  no  laches 
can  be  imputed  to  the  elder  brother,  (ince  the  younger  entered  and  pofleflfed  for  him.  But  if  the 
younger  brother  in  this  cafe  had  made  a  feoffment  in  fee,  and  the  feofiee  bad  died  feifcd,  this  defcent 
nad  taken  away  the  entry,  becaufc  then  the  younger  brother  could  not  be  interpreted  to  enter  to  pre- 
ferve the  eftate  of  the  elder,  but  in  order  to  make  the  advantage  of  it  for  himfelf.  So  in  this  cafe 
Littleton  put.  If  the  elder  brother  had  entered,  then  if  the  younger  had  entered  upon  him,  this  had 
been  in  deftru^lion  of  the  elder  brother's  polTenion,  and  therefore  the  younger  gets  a  poCTeflion  di(^ 
tioCt  from  that  of  the  elder  brother,  and  his  heir  a  diflinfl  right  of  poflclTion,  and  tt  is  the  laches  of 
the  elder  brother,  that  he  did  not  entef  to  rcftore  his  polTcmon.    Gilb.  Treat,  of  Ten.  94,  a^, 

10.  If  a  man  has  two  daughters  and  dies^  the  ildefl  enUreth  into  Vowcopar^ 
all  the  lands,  claiming  all  to  her^  &c.  and  has  ijTue  and  dies  feifed^  Mdclaiiu 
and  the  iifue  enters,  and  dies,  leaving  ifliie,  and  Tuch  fecond  iflue  tie  MtbwU 
enters,  yet  as  to  one  moiety  the  youngeft  fifter  may  enter ;  but  ^'"^  and 
ifhothjifters  had  been  oncefeijed,  and  the  cldeft  diffeifed  the  youngeft  '^j^J^f^ 
of  her  part,  the  youngeft  fifter  nor  the  heirs  cannot  enter.     Litt.  tee,  and 

S.  398.  '-i«  ^«^* 
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ter  and  her  Aeirst  and  iat  ijfut^  and  dUtfelfed^  this  defcent  {ball  take  away  the  entry  of  the  other 
niter,  bccaufe  by  the  feoffment,  the  privity  of  the  coparcener  was  deflroycd.     Co.  Lut.  243.  b. 

If  one  coparcener  enters  into  the  whole,  it  is  only  in  prefervation  of  the  cllate  of  the  other; 
but  if  he  diCTeifes  the  other  after  her  entry,  there  (he  gets  a  poffcflion  diftinfl  from  that  of  her  fiilex 
and  the  defcent  will  lake  away  the  emry,  caufa  qua  fupra.    Gib.  Treat,  of  Ten.  16. 

11.  If  after  the  decease  of  the  father  a  flranger  does  firjl  entir 
andabate^  upon  whom  the  younge^  fon  enters  and  dijfeifes  him^  and 
dies  feifed.  This  defcent  (hall  bind  the  cldeft ;  for  he  entered  by 
diiTeifin,  and  not  by  abatement.     Co.  Litt.  242.  b. 

12.  If  a  man  be  feifed  of  land  in  the  nature  of  borough  englijhy 
and  has  ifllie  two  fons  and  dies,  and  the  eldeft  before  any  entry 
made  by  the  youngeft,  enters  into  the  land  by  abatement,  and  dies 
feifed  ;  this  ftiall  not  talce  away  the  entry  of  die  youngeft  brother. 
£t  fie  dc  fimilibus.    Co.  Litt.  242.  b.  243.  a.    . 

1 3.  Lands  were  given  to  the  hujband  and  wife^  and  to  the  heirs 
of  their  two  bodies j  they  had  ijfue  daughters^  the  wife  diedy  the  huf 
band  had  iJfue  by  another  wife  four  fons y  and  died^  the  eldeji  Jon 
abated  and  died  feifed^  this  defcent  did  talce  away  the  entry  of  the 
daughters,  becaufc  diey  claimed  not  by  one  title.  Co.  Litt. 
242.  a.  b. 

14.  If  the  father  makes  a,  leafe  Jbr  life^  and  has  ijjite  two  fons 
and  diesy  and  the  tenant  for  life  dies,  and  has  ifllie  two  fons,  and 
dies,  and  the  tenant  for  life  dies,  and  the  youngefl  fin  intrudes^  and 
dies  feifidy  this  defcent  ihall  not  take  away  the  entry  of  the  cldeft 
fon.    Co.  Litt.  243.  a. 

THB  END  or  THS  SSVENTH  VOLVMI. 
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